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NAMES  OF  THE  JUDGES 

or  THB 

SEVERAL  COURTS  IN  ENGLAND, 

Z>iiziiig  the  Ume  of  the  decision  of  the  caBes  Reported  in  the  present  ▼olume.' 


QUEEN'S  BENCH. 

The  Bight  Hon.  Sir  Albxandek  James  Edmund  Ck)CKBUBK,  Bart.,  Ch.  J. 
Sir  CoLiK  Blackburn,  Knt. 
Sir  John  Mellor,  Knt. 
Sir  Robert  Lush,  Knt.  / 

Sir  Richard  Quain,  Knt. 
Sir  Thomas  Dickson  Archibald,  ELnt.* 
Sir  William  Field.' 

COMMON  PLEAS. 

The  Bight  Hon.  Sir  John  Duke  Coleridge 

Sir  Henry  Singer  Keating,  Knt.* 
Sir  William  Baliol  Brett,  Knt. 
Sir  Robert  Grove,  Ejit. 
The  Hon.  Qeorge  Denman,  Knt. 
Sir  George  Essex  Honyman,  Bart.* 
Sir  Thomas  Dickson  Archibald.* 
Sir  John  Walter  Huddleston.^ 
Sir  Nathaniel  Lindley.' 

COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frrz  Roy  Kelly,  Knt.,  C.  B. 
Sir  George  William  Wilshere  Bramwell,  Knt. 
Sir  Gillery  Pigot,  Knt.« 

1  The  changes  of  jadges  in  England  have,  as  a  matter  of  convenience,  been 
Ifrooght  down  to  the  time  of  publication  instead  of  ending  with  the  past  year. 
Some  of  the  new  judges  may  not  have  sat  in  any  of  the  cases  herein  reported. 

*0n  the  resignation  of  Mr.  Justice  Kkatino  Mr.  Justice  Archibald  was  in  February, 
187ft.  transferred  to  the  Common  Pleas,  to  fill  the  vacancy. 

'WiLUAM  FiKLD,  Q.C.,  was  in  February,  1876,  appointed  Judge  of  the  Court  of 
Queen's  Bench,  on  the  transfer  of  Mr.  Justice  ARcmsALD  to  fill  the  vacancy  occasioned 
by  such  transfer :  10  Law  Jour.,  90,  96. 

*Sir  Henrt  StxGEB  Keating  retired  from  the  Bench  February  1,  1875:  10  Law 
Jonr.,  90,  96. 

*8ir  George  Essex  Hovtitan  resigned  Febrnarv  20,  1876:  10  Law  Jour.,  148. 

'John  Walter  Huddlbston,  Q.C.,  was  appointed  a  judge  of  the  Court  of  Common 
Pleas  February  26,  1875,  to  fill  the  vacancy  occasioned  by  the  resignation  of  Mr. 
Justice  Hoxtmam:  10  Law  Jour.,  148.  On  the  12th  day  of  May,  1875,  he  was 
transferred  to  the  Court  of  Exchequer  to  fill  the  vacancy  occasioned  by  the  death  of 
Sir  Gillert  Pigot:  10  Law  Jour.,  808. 

'  Nathaxtel  LnfDLBT,  Q.  C,  was  appointed  a  judge  of  the  Common  Pleas  May 
12,  1876,  to  fill  the  vacancy  occasioned  by  the  transfer  of  Mr.  Justice  Huddleston  to 
the  Court  of  Exchequer :  10  Law  Jour.,  808;  59  Law  Times.  41. 

•Sir  Gillert  Pioot  died  April  28,  1876 :  10  Law  Jour.,  293  ;  69  Law  Times,  308, 
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Sir  John  Walter  Huddleston,* 

HIGH  COURT  OF  CHANCERY. 

Right  Hon.  Lord  Cairnb,  Lord  Cliancellor. 
Right  Hon.  Sir  William  Milbourne  James,  )  j^^  T«»f;«-«- 
Right  Hon.  Sir  George  Mellibh,  f  ^^  JusticcB. 

Hon.  Sir  Richard  Malins,  ) 
Hon.  Sir  James  Bacon,        >     Vice  Chancellors. 
Hon.  Sir  Charles  Hall,      ) 
Right  Hon.  George  Jessel,  Master  of  the  Rolls. 

Hon.  Sir  James  Bacon,  Chief  Judge  in  Bankruptc7. 

HIGH  COURT  OF  ADmRALTY. 
Right  Hon.  Sir  Robert  Joseph  Phillimorb,  Knt.,  D.  C.  L. 

PROBATE  AND  DIVORCE. 

Right  Hon.  Sir  Jambs  Hannen,  Knt 

JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Lord  President. 

Lord  Chancellor. 

Lord  Justices  of  the  Court  of  Appeal  in  Chanceiy. 

Master  of  the  Rolls. 

Vice  Chancellors. 
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THE  MEMBERS    USUALLY  ATTENDING   THE 
CQMMITTEE  ARE  : 

Right  Hon.  Lord  Hatherlt. 

Right  Hon.  Ix>rd  Jessel. 

Right  Hon.  Lord  Cairns. 

Right  Hon.  Lord  Selborne. 

Right  Hon.  Sir  James  W.  Colyillb. 

Right  Hon.  Sir  Robert  Joseph  Phillimorb. 

Right  Hon.  Sir  Joseph  Napier. 

Right  Hon.  Lord  Justice  James. 

Right  Hon.  Lord  Justice  Mellibh. 

Sir  Barnes  Peacock. 

Sir  Montague  Edward  Smith. 

Sir  Robert  P.  Collier. 

The  Prelates  of  the  church  of  England,  who  are  Privy  Councillors,  are  mem- 
bers of  the  Judiciary  Committee  on  Appeals  to  Her  Majesty  in  Council  under 
the  church  discipline  act,  but  not  otherwise. 
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^  P  P  E  A%..C  A  S  B  S 

BEFORE  THE  \  ,•'  /  *• 

HOUSE  OF  LO'IIDS,. 

ENGLISH  AND  IRISH  APPEALS.        '"  'y/'^ 


[Law  Reports,  7  House  of  Lords,  248.] 
Mays,  II;  June  22, 1874. 

•The  Chaibman,  &c.,  of  the  Metropolitan  Board  [243 
OF  Works,  Plaintiffs  in  Error ;  and  Owen  McCarthy  (*), 
Defendant  in  Error. 

SeeL  68  of  Lambt  Clautei  Qmm^idaiioH  Ad,  1845— "i9y'ifrtoiw/y  affected.'* 

In  order  to  found  a  cUdra  to  compensation  under  the  68th  section  of  the  Lands 
CUuaes  Consolidation  Act,  1846,  for  an  interest  in  land  "injuriously  affected,"  there 
most  be  an  injury  and  damage,  not  temporary  but  permanent,  peculiarly  affecting 
the  boose  or  land  itself  in  which  the  person  claiming  compensation  has  an  interest. 
A  Doere  personal  inconvenience,  obstruction,  or  damage  to  a  man's  trade  or  the  good- 
will of  hb  business  will  not  be  sufficient,  althooeh  any  one  of  them  might,  but  for 
act  of  Parliament  which  authorizes  the  doing  of  the  thing  occasioning  the  injury. 
have  been  the  subject  of  an  action  against  the  person  occasioning'  it. 

Chtunberlam  y.  The  Weti  of  London  RaUway  Comvany  (<)  and  BeckeU  y.  The  Midland 
Rmboay  Company  (*)  approved.  RkkH  v.  The  Mriropolilan  RaUway  Company  {*)  ex- 
plained and  affirmed. 

M.  was  the  lessee  or  occupier  of  a  house  in  close  proximity  to  a  draw-dock  which 
opened  into  the  Thames.  He  had  no  rieht,  in  any  way,  to  the  use  of  the  dock,  ex- 
cept as  one  of  the  public;  but  his  premises  being  in  close  proximity  to  it,  his  use  of 
it  for  the  purposes  of  his  business  was  very  constant.  The  dock  was  entirely  de- 
stroyed b;^  the  works  of  the  Thames  Embankment.  M.  sought  compensation.  The 
ease  submitted  to  the  court  stated, ''  That  by  reason  of  the  destruction  of  the  docl^ 
and  the  desimction  thereby  of  the  access  to  and  from  the  Thames,  the  plaintiff's 
premises  became  and  were,  as  premises  either  to  sell  or  occupy  in  their  then  condi- 
tion, and  with  reference  to  the  uses  to  which  any  owner  or  occupier  mieht  put  them 
in  their  then  state  and  condition,  permanently  damaged  and  diminished  in  value  :** 

Held,  that  the  plaintiff  was,  on  these  facts,  entitied  to  compensation. 

JPer  Loan  Penzance  :  The  legislature  in  authorizing  works  and  taking  away  any 
rights  of  action  which  the  owner  of  land  would  have  had  if  the  works  had  been 
oonstmcted  without  such  aathority,  intended  to  confer  on  sach  owner  a  right  to 
oompensation  coextensive  with  the  rights  of  action  of  which  the  statute  had  de- 
prived him,  but  no  more ;  no!  to  improve  the  position  of  the  person  injured  by  the 
passing  of  the  act. 

PerJjORD  Penzance  :  The  right  to  compensation  will  accrue  whenever  it  can  be 
established  that  a  special  value  attached  to  the  premises  by  reason  of  *their  [944 
proximity  to  or  relative  position  with  the  highway  obstructed,  and  that  this  special 
value  has  been  permanentiy  injured  by  tiie  obstruction. 

Loan  O'Haoan  fully  concurred  with  the  judgment  in  this  case,  but  intimated  his 
opinion  that  the  observations  of  Lord  .Westbury  in  JUcket  v.  The  Metropolitan  Jiail- 

5  Eng.  Rep.,  266.                     (>)  Law  Rep.,  8  C.  P.,  82. 
606-617.  (*)  '       ~        '^" 


2  B.  A  8.,  606-617.  (*)  Law  Rep.,  2  H.  L.,  175. 
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way  Company  Q\  had  laid  down  the  correcfr.jule' for  construing  the  6dth  section  of 
the  Lands  Clauses  Consolidation  Act,  1^4&;^  Th^  legislature  never  intended  that  the 
community  should  profit  at  the  ezpen/sa  of^/ew  of  its  members. 

In  this  case  Mr.  McCarlthy  had  claimed  compensation  for 
an  injuiT  occasioped*  :to "his  property  by  the  works  of  the 
Thames  Embaf^km^nt.  The  ordinary  proceedings  were  taken, 
and  the  jiu^^suinmoned  under  the  Lands  Glauses  Compensa- 
tion Aot>' 1-645;  had  assessed  the  damages  at  £1,900.  The 
board,  dticlihed  to  pay  this  sum,  alleging  that  under  the  act 
n<>  "compensation  could  be  claimed  in  this  case.  McCarthy 
.then  brought  an  action  in  the  court  of  Common  Pleas  to  re- 
cover the  amount  assessed.  The  facts  were  there  turned  into 
a  special  case.  ^ 

The  case  stated  in  substance  that  the  plaintiff  McCarthy 
resided  and  carried  on  business,  as  a  carman  and  contractor  for 
supplying  builders  with  lime,  bricks,  and  other  building  mate- 
rials, and  as  a  dealer  in  sand  and  ballast,  near  a  dock  known  as 
the  Whitefriars  Dock,  which  was  a  draw-dock  leading  into 
the  river  Thames,  which  dock  was  largely  used  bv  the  plaintiff 
in  the  way  of  his  business.     This  dock  was  a  free  and  open 

gublic  dock,  but  was  principally  used  by  the  plaintiflf,  by  the 
ity  Gras  Company,  by  the  Commissioners  of  Sewers  for  the 
city,  and  by  the  other  persons  whose  premises  were  in  close 
proximity  to  it.  The  plaintiflf  had  no  right  or  easement  in 
the  dock  other  than  as  one  of  the  public,  nor  was  there,  ap- 
purtenant or  otherwise  belonging  to  his  premises,  any  other 
right  or  privilege  in  or  to  the  dock.  The  dock  was  of  the 
length  of  352  leet,  30  feet  wide  at  its  head  or  northern  part, 
and  46  feet  wide  at  its  outlet  into  the  Thames.  By  reason 
of  the  proximity  of  the  dock  to  the  plaintiffs  premises  (from 
which  its  head  was  only  20  feet  distant),  and  the  access 
thereby  given  to  and  from  the  Thames,  the  premises  were 
rendered  more  valuable  to  sell  or  occupy  witn  reference  to 
the  uses  to  which  any  owner  might  put  them.  In  the  exe- 
cution of  the  works  authorized  by  the  Thames  Embankment 
245]  Acts,  a  solid  embankment  was  carried  along  *the  fore- 
shore of  the  Thames,  thus  permanently  stopping  up  and 
destroying  the  Whitefriars  Dock.  By  reason  tnereof  access 
through  the  dock  to  and  from  the  Thames  was  destroyed, 
and  the  plaintiflf  s  premises  became  and  were  as  premises, 
either  to  sell  or  occupy,  with  reference  to  the  uses  to  which 
any  owner  or  occupier  might  put  them  in  their  then  state 
and  condition,  permanently  damaged  and  diminished  in 
value.  If  the  court  should  be  of  opinion  that  under  the 
circumstances  thus  stated  the  plaintiflf  was  entitled  to  com- 

(»)  Law  Rep.,  2  H.  L.,  175. 
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pensation,  the  verdict  was  to  be  entered  for  him  for  £1,900 
and  costs.     Otherwise,  a  nolle  prosequi  was  to  be  entered. 

In  May,  1872,  the  Court  of  Common  Pleas,  consisting  of 
Justices  Willes  and  Keating  ('),  gave  judgment  in  favor  of 
the  plaintiff,  and  on  appeal  to  the  Exchecjuer  Chamber  that 
judgment  was  affirmed  by  the  Lord  Chief  Baron,  Baron 
JBramwell,  Baron  Channell,  Justice  Blackburn,  and  Justice 
Archibald ;  Baron  Cleasby  dissenting  (*). 

This  proceeding  in  error  was  then  brought. 

Mr.  Philbrickj  Q,C.<f  for  the  plaintiffs  m  error:  The  real 
question  in  this  case  is,  whether  a  person  whose  interests  are 
affected  by  the  consequences  of  the  execution  of  public 
works,  but  afifected  merely  as  one  of  the  public,  he  having 
no  title  to  any  benefit  except  as  one  of  the  public,  and  whose 
land  and  premises  have  not  been  injured  by  the  works,  can 
maintain  a  claim  for  compensation.  No  part  of  the  land  of 
McCarthy  has  here  been  taken,  nor  any  structural  damage 
done  to  his  house.  He  is  not,  therefore,  entitled  to  claim 
compensation  within  those  cases  where,  for  such  causes, 
compensation  has  been  given  ;  but  his  case  rather  falls  within 
the  principle  of  Hickeiv.  The  Metropolitan  Railway  Com- 
pany ('),  where  it  was  refused.  He  has  no  such  claim  even 
as  was  admitted  in  the  case  of  the  DuJce  of  BtLccleuch  v.  The 
Board  of  Works  (*),  for  there  the  plaintiflf  had  an  easement 
of  which  he  was  entirely  deprived.  Here  the  plaintiflf  had 
none.  It  is  so  found  in  the  case.  All  that  he  had  was  that 
power  of  using  the  Whitefriars  Dock  which  he  enjoyed  in 
common  with  all  the  Queen's  subjects,  though,  ot  course, 
his  proximity  to  the  dock  *made  it  more  convenient  [246 
for  nim  than  it  would  have  been  for  others  to  use  it.  In 
Chamberlain  v.  The  West  of  London^  <6c..  Railway  Com- 
pany (*),  where  compensation  was  granted,  there  was  a  dis- 
tinct finding  that  the  premises  were  injured ;  there  was  no 
finding  of  tne  sort  here,  where  the  only  claim  was  that  the 
use  01  something  over  which  the  plaintiflf  had  no  easement, 
and  which  he  could  and  did  use  in  his  business  only,  and  as 
any  one  of  the  public  might  have  used  it  in  any  other  busi- 
ness, had  been  lessened.  That  was  not  a  ground  for  com- 
pensation. It  had  been  expressly  decided  tnat  loss  to  trade 
was  not  so.  The  injury  to  be  compensated  must  be,  not  to 
the  person  or  to  the  trade,  but  to  the  land :  Beckett  v.  ITie 
Midland  Railway  Company  (•),  where  Mr.  Justice  Willes 
Baid('),  "to  entitle  a  claimant  to  compensation  under  the 

(»)  Law  Rep.,  7  C.  P.,  608.  (»)  2  B.  A  S.,  605-617. 

(«)  Law  Rep.,  8  C.  P.,  191.  (•)  Law  Rep.,  8  C.  P.,  82. 

(«)  Law  Rep.,  2  H.  L.,  176.  ^  Law  Rep.,  8  C.  P.,  94, 
{*)  Law  Rep.,  6  H.  L.,  418. 
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Lands  Clauses  Consolidation  Act,  1845,  two  things  must  con- 
cur, viz.,  that  he  has  sustained  a  particular  damage  from  the 
execution,  by  the  company,  of  the  works  authorized  by  the 
special  act,  and  that  the  damage  was  one  for  which  he  might 
have  maintained  an  action  if  the  work  had  not  been  author- 
ized by  Parliament."  The  decision  there  was,  that  the  in- 
jury must  be  to  the  property  itself,  and  not  in  respect  of  any 
particular  use  to  which  the  property  might  be  put.    That 

?rinciple  had  been  previously  declared  in  this  House  in 
"*he  Caledonian  Company  v.  OgiVoy  (').  There,  a  railway 
had  been  made  to  cross  a  public  road  on  the  level,  within  a 
very  short  distance  of  a  gentleman's  house.  The  inconven- 
ience resulting  was  considerable,  but  this  House  (reversing 
the  decision  of  the  Court  of  Session)  held  that  tne  incon- 
venience felt  in  such  a  case  was  one  to  which  all  the  Queen's 
subjects  were  exposed,  and  for  which  no  particular  or  indi- 
vidual remedy  existed.  The  words  in  the  act  there  (*)  were, 
as  they  are  here,  ''injuriously  affected,"  and  this  House  held 
that  what  had  been  done  could  not  be  treated  as  coming 
within  those  words.  Lord  Chancellor  Cranworth  considerea 
it  to  be  perfectly  clear  that  for  the  purpose  of  claiming  com- 
pensation the  property  itself  must  be  "materially  damaged," 
and  Lord  St.  Leonards  entirely  concurring  in  that  opinion 
elaborately  discussed  all  the  cases  which  seemed  to  him  to 
247]  liave  established  it.  In  *re  Penny  i^)  asserted  the 
same  doctrine,  and  there,  too,  it  was  expressly  declared  by 
Lord  Campbell  (*),  that  "Unless  the  particular  injury  would 
have  been  actionable  before  the  company  had  acquired  stat- 
utorv  powers,  it  is  not  an  injury  for  which  compensation 
can  be  claimed."  Here  no  action  would  have  lain,  for  no 
legal  right,  no  title  to  property,  nor  even  to  an  easement, 
existed  in  the  plaintiff.  Chavwerlain  v.  TTie  West  of  Lon- 
don^ <fec..  Railway  Company  i^)  does  not  weaken  the  effect 
of  these  decisions,  for  there  it  was  found  that  the  houses 
themselves  were,  as  far  as  the  property  in  them  was  con- 
cerned, "injuriously  affected,"  and  on  that  ground  compen- 
sation was  awarded.  If  that  case  is  rightly  understood,  it 
is  entirely  consistent  with  the  judgment  of  this  House  in 
Jticket  V.  The  Metropolitan  Railway  Company  (•),  and  the 
principle  is  perfectly  clear.  If  a  different  principle  was 
acted  on,  then,  as  the  effect  of  opening  a  new  street  would 
be  to  divert  the  traffic  from  the  old  street,  the  inhabitants  of 
the  latter  would  be  entitled  to  compensation  for  the  loss  of 

(I)  2  Macq.  So.  Ap.  Cas.,  229.  (*)  7  El.  A  BL,  669. 

(«)  8  A  9  Vict.,  c.  19  (So).  (»)  2  B.  A  S.,  606-617. 

(?)  7  El.  A  BL,  660.  (•)  Law  Rep.,  2  H,  L.,  176. 
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their  business,  a  result  which  nobody  pretends  could  be  al- 
lowed. An  unfailing  test  of  the  right  to  maintain  a  claim 
for  compensation  is  whether  there  could  be  an  action  main- 
tained for  the  same  cause :  Moore  v.  The  Ghreat  So^hern 
aivd  Western  Railway  of  IrelaTid  (*) ;  though  it  did  not  fol- 
low that  because  an  action  might  be  maintained  therefore  a 
statutory  compensation  could  be  recovered ;  for  if  the  acts 
done  were  done  by  the  authority  of  the  Legislature,  no  such 
compensation  was  demandable :  Tuohey  v.  The  SaTne  Com- 
pany (^).  In  Moore's  Case  the  road,  a  public  highway,  was 
cut  down  seven  feet,  leaving  the  entrance  to  the  plamtiff  s 
land  and  cottage  on  the  edge  of  a  precipice  of  that  height ; 
and  in  Tuohey^s  Case  the  road  was  raised  ten  feet,  by  wnich 
not  only  was  the  access  to  the  house  rendered  inconvenient, 
but  the  house  was  rendered  damp  and  unwholesome  by  the 
rain  and  mud  which  penetrated  into  it ;  but  in  neither  of 
these  cases  was  the  party  allowed  to  maintain  an  action  for 
damages,  for  it  was  held  that  what  had  been  done  had  been 
so  done  under  the  authority  of  the  act.  A  similar  ground 
of  decision  existed  in  Rex  v.  The  London  Docks  UoTrma^ 
ny{*),  and  The  HamToer  smith  Railway  *  Company  v.  [248 
BraTvi  (*).  The  QTieen  v.  The  Metropolitan  Board  of  Works  (*) 
is  exactly  like  the  present  case.  In  virtue  of  a  public  right 
only,  and  not  in  vii-tue  of  any  risht  attached  to  his  premises, 
the  party  there  complaining  had  been  accustomed  to  draw 
water  from  the  Thames,  and  to  use  a  draw-dock,  and  having 
lost  these  advantages  he  sued  for  compensation ;  but  under 
the  authority  of  RickePs  Casei^)  was  declared  not  entitled 
to  it.  In  Beckett  v.  Ths  Midland  Railway  Company  Q  an 
ojpposite  result  took  place ;  but  the  observation  of  Afr.  Jus- 
tice Willes  ('),  already  quoted,  shows  what  the  court  thought 
as  to  the  facts  that  could  alone  give  a  plaintiff  a  right  to 
claim  compensation,  and  compensation  was,  in  fact,  awarded 
there,  because  the  court  was  clearly  of  opinion  that  the  value 
of  the  house  itself  had  been  "injuriously  affected,"  so  that 
in  that  case  the  claim  for  damages  in  respect  of  a  personal 
or  a  trade  injury  was  not  only  not  admitted  but  was  rejected. 
Here  the  plaintiff  only  claims  in  respect  of  an  injury  to  him 
in  the  mode  of  carrying  on  his  trade  and  business,  and  such 
a  claim  cannot  be  supported.  There  has  not  been  in  this 
case  any  injury  to  the  nouse  itself. 
Mr.  Frervtice^  Q.C.,  and  Mr.  Thesiger^  Q.C.,  for  the  defen- 

0)  10  Ir.  Com.  Law  Cas.  (N.S.),  46.     (»)  Law  Rep..  4  a  B.,  868. 
(«)  Ibid.,  98.  (•)  Law  Rep.,  2  H.  L.,  176. 

(*)  6  Ad.  A  EL,  168.  (^  Law  Rep.,  8  C.  P.,  82. 

(<)  Law  Rep.,  4  H.  L.,  171.  .  («)  Law  Rep.,  8  C.  P.,  94. 
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dant  in  error:  Much  of  the  argument  on  the  other  side  is 
inapplicable  here,  for  the  plaintiff,  McCarthy,  only  claims  a 
compensation  for  the  injury  to  his  proi)erty,  for  the  dimin- 
ished value  of  his  house.  The  claim  is  thus  stated  in  the 
case:  *'  By  reason  of  the  stopping  up  and  destruction  of 
the  said  dock,  and  the  destruction  thereby  of  the  access  to 
and  from  the  Thames,  the  plaintiffs  said  premises  became 
and  were,  as  premises,  either  to  sell  or  occupy  in  their  then 
state  and  condition,  .  .  .  permanently  damaged, "  &c.  That 
is  not  a  personal  injury,  nor  a  claim  for  compensation  in  re- 
spect of  loss  of  trade,  but  for  injurj  to  the  value  of  the  prop- 
erty itself,  and  falls  directly  within  the  68th  section  or  the 
Lands  Clauses  Consolidation  Act,  1845.  His  premises  have 
been  and  are  ''injuriously  affected."  This  is  not  like  ob- 
249]  structing  the  view  from  a  *house,  or  occasioning  a 
falling  off  in  the  trade  formerly  carried  on  there.  The  case 
really  comes  within  the  description  contained  in  the  words 
of  Mr.  Justice  Willes  in  Beckett  v.  The  Midland  Railway 
Company  (^)^  where  he  quotes  and  adopts  a  passage  from 
Comyn^^  Digest (*):  "If  A.  has  a  colliery,  and  B.  stops  up 
a  highway  near  it,  whereby  nothing  can  pass  to  such  colliery, 
an  action  upon  the  case  lies,  for  he  ought  to  be  remedied  in 
particular,  tliough  it  was  a  highway  for  all."  So  that,  as- 
suming what  has  been  contended  for,  that  no  claim  for  com- 
pensation can  exist  where  no  action  can  lie,  it  is  clear  that 
in  this  case  an  action  would  lie  for  the  injury  occasioned  to 
the  plaintiff^  s  premises.  The  Caledonian  Mailway  Company 
V.  Ugilvy  (')  does  not  affect  this  case,  for  there  the  claim  for 
damages  was  nothing  but  a  claim  in  respect  of  personal  in- 
convenience ;  but  Charriberlain  v.  The  West  of  JOondon^  A-c, 
Hallway  Company  C)  and  Beckett  v.  The  Midland  Railway 
Company  (*)  are  both  in  the  plaintiff's  favor.  The  principle 
to  be  deduced  from  a  consideration  of  all  the  cases  is  this, 
that  where  by  the  construction  of  works  there  is  a  physical 
interference  with  any  right,  public  or  private,  wnich  an 
owner  4s  entitled  to  use  in  connection  with  his  own  property, 
he  is  entitled  to  compensation  if,  by  reason  of  such  inter- 
ference, his  own  property  is  injured.  The  word  * '  physical ' ' 
is  here  used  in  order  to  distinguish  the  case  from  cases  of 
that  class  where  the  interference  is  not  of  a  physical,  but 
rather  of  a  mental,  nature,  or  of  an  inferential  kind,  such  as 
those  of  a  road  rendered  less  agreeable  or  convenient,  or  a 
view  interfered  with,  or  the  profits  of  a  trade,  by  the  creation 


)  Law  Rep.,  8  C.  P.,  97.  (^  2  B,  A  8.,  606-61 7. 

')  Action  upon  the  Case,  A.  (»)  Law  Rep.,  8  C.  P.,  82. 

')  2  Macq.  Sc.  Ap.,  229. 
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of  a  new  highway  or  street,  diminished  in  the  old  one.  And 
in  like  manner  the  words  "a  right,  public  or  private,  which 
the  owner  of  propertjr  is  entitled  to  make  use  of,"  apply  to 
this  case  and  distinguish  it  from  such  cases  as  The  Hammer- 
STnith  Railway  Company  v.  Brand  i^\  There  no  right, 
public  or  private,  was  interfered  with,  and  the  claim  for  com- 
pensation was  made  in  respect  of  the  injury  to  the  enjoyment 
of  the  property,  which  injury  was  the  foreseen  and  inevitable 
consequence  of  the  railway  authorized  by  Parliament  to  be 
cojistrupted.  An  absolute  taking  of  the  land,  or  an  injury 
to  the  structure  of  the  house,  is  not  necessary  to  found  a 
claim  for  *compensation.  If  the  house  is  permanently  [250 
diminished  in  value,  the  property  is  "  injuriously  affected," 
and  the  claim  for  compensation  arises.  The  cases  of  Moore 
V.  The  Greai  Southern  and  Western  Railway  Company  of 
Ireland  (')  and  Tuohey  v.  The  Same  (*)  have  no  application 
here.  They  simply  decided  that  the  proper  mode  of  pro- 
ceeding was  not  an  action  for  damages  for  the  injury  done 
under  the  authority  of  the  Railway  Act.  An  argument,  re- 
lied on  by  one  of  the  judges  in  the  court  below  m  this  case 
was,  that  if  this  claim  was  allowed  there  would  be  no  end 
to  the  difficulties  in  ascertaining  claims  of  this  sort ;  that  is 
not  to  be  regarded.  K  such  difficulties  exist  they  must  be 
overcome.  That  was  shown  in  the  observations  of  Lord 
Cairns  in  the  case  of  The  Hammersmith  Railway  Company 
V.  Brand  (*).  The  amount  of  the  deterioration  of  property  . 
from  the  destruction  of  a  particular  advantage  which  it 
once  possessed  can  easily  be  ascertained.  It  has  been  ascer- 
tained here,  and  the  supposed  difficulty  has  no  existence. 
It  cannot  be  denied  that  where  access  to  a  house  is  inter- 
fered with,  injury  is  done  to  the  property,  and  compensation 
ought  to  be  given.  If  access  is  altogether  taken  away  the 
house  becomes  valueless ;  if  partially  taken  awa^,  then  it  is 
a  question  of  degree,  but  the  amount  of  the  injury  can  be 
calculated.  Tile  principle  of  the  Buccleuch  Case  (*)  is  ex- 
actly applicable  nere,  and  there  it  was  said(")  tnat  the 
Thames  Embankment  Act  *' contemplated  two  species  of 
.  damage  likely  to  be  sustained  by  the  owners  of  lands  on 
the  bank  and  river  frontage  of  the  Thames ;  one  by  the  loss 
of  the  river  frontage,  the  other  in  any  other  manner  by  rea- 
son of  the  embankment  or  other  the  exercise  of  any  of  the 
powers  of  the  act"  This  case  falls  within  the  latter  class. 
This  is  a  case  in  which,  but  for  the  act  of  Parliament,  an 


(J)  Law  Rep.,  4  H.  L.,  171.  (<)  Law  Rep.,  4  H.  L.,  at  p.  228. 

(»)  10  Jr.  Com.  La\y  ilep.  (N.S.),  46.  (»)  Law  Rep.,  6  H,  L.,  418. 

(^  Ibid.,  98.  (•)  Law  Rep.,  6  H.  L.,  at  p.  460. 
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action  would  lie :  Hose  v.  Miles  (*) ;  Dobson  v.  Bldck- 
more  (").  In  both  those  cases  the  plaintifTs  use  of  a  navi- 
gable river  was  interrupted,  he  was  entitled  to  that  use  only 
as  one  of  the  public,  but  he  suffered  bv  the  interruption  a 
particular  damage,  and  so  he  was  held  entitled  to  main- 
tain an  action.  Rex  v.  The  London  Docks  Company  {^) 
251]  *does  not  affect  this  case,  for  there  compensation  was 
refused  on  the  ground  that  the  thing  complained  of  was  the 
very  thing  which  the  act  in  terms  expressly  authorized  to  be 
done,  and  the  injury  was  the  necessary  consequence  of  do- 
ing it,  and  was  a  consequence  which  must  have  been  fore- 
seen by  the  Legislature.  It  may  be  doubted,  however, 
whether  that  case  can  properly  be  considered  as  an  author- 
ity, and  it  can  hardly  be  reconciled  with  the  subsequent  case 
oiReg.Y.  The  Eastern  Gourdies  Railway  Company  {^)\  be- 
sides which,  the  words  in  the  Lands  Clauses  Consolidation 
Act  ^ving  compensation  are  stronger  and  more  extensive 
than  were  the  words  in  the  acts  on  which  those  cases  de- 
pended. The  case  of  Rex  v.  The  Bristol  Dock  Company  (*) 
carried  to  the  fullest  length  the  doctrine  that  an  individual 
could  not  claim  private  compensation  for  a  loss  which  he 
shared  in  common  with  the  rest  of  the  community;  but  there 
was  this  distinction  between  that  case  and  the  present,  that 
there  the  complainants  had  not,  in  addition,  suffered  any 
particular  damage,  here  the  plaintiff  had  suffered  it.  [Lord 
Fenzance:  More  than  the  rest  of  the  subjects.]  And  in 
Rickety.  The  Metropolitan  Railway  Company  {^)  this  House 
had  thought  that  there  was  no  proof  of  any  particular  dam- 
age. Reg.  V.  The  Metropolitan  Board  of  Works  (')  is  the 
strongest  case  against  the  plaintiff,  but  there  the  court  might 

Erobiwt)ly  have  been  influenced  by  the  fact  that  the  places 
rom  wnich  the  water  was  taken,  and  to  which  the  manu- 
factured article  was  sent,  were  sufficiently  distant  from  the 
premises  of  the  complainant  as  to  make  it  difficult  to  show 
what  was  the  amount  of  injury  he  had  sustained.  There 
was  no  such  difficulty  here. 

Mr.  PhiJMick^  in  reply:  All  the  cases  show,  that  where  a 
work  is  by  Parliament  authorized  to  be  done,  a  person  who 
seeks  compensation  for  an  injury  alleged  to  be,  caused  thereby 
must  establish  not  merely  the  existence  of  a  private  injury 
or  a  loss  of  the  profits  of  his  trade,  but  an  injurious  affect- 
ing of  his  property  itself.  Nothing  of  the  kind  is  shown 
here.    The  alleged  loss  in  the  value  of  the  house  is  really 

0)  4  M.  A  S.,  101.  C)  12  East,  429. 

n  9  a  B.,  991.  (•)  Law  Rep.,  2  H.  L.,  176. 

(»)  6  Ad.  <b  E.,  168.  O  Law  Rep.,  \  Q.B.,  858. 
(*)  2  Q.  B.,  847. 
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nothing  but  a  loss  created  by  the  loss  of  a  personal  *con-  [552 
venience  in  carrying  on  the  trade  there.  The  house  itself  is 
not  touched  in  any  way;  and  if,  to  claim  compensation, 
there  must  be,  as  it  is  admitted,  "a  phjrsical  injury,"  none 
has  been  committed  here,  and  no  claim  to  compensation 
exists. 

The  Lobd  Chancellor  (Lord  Cairns) :  My  Lords,  this  is 
a  case  in  which  error  has  been  brought  before  your  Lordships 
to  obtain  the  reversal  of  a  iudgment  of  the  Court  of  Common 
Pleas,  which  was  affirmed  by  the  Court  of  Exchequer  Cham- 
ber. The  jud^ent  of  the  Court  of  Common  Pleas  was  the 
judgment  of  Mr.  Justice  Willes  and  Mr.  Justice  Keating, 
and  the  judgment  of  the  Court  of  Exchequer  Chamber  was 
the  judgment  of  the  Lord  Chief  •Baron,  Mr.  Baron  Bramwell, 
Mr.  JBaron  Channell,  Mr.  Justice  Blackburn,  and  Mr.  Justice 
Archibald,  the  only  dissenting  judge  being  Mr.  Baron 
Cleasby. 

My  Lords,  the  facts  of  the  case  are  stated  shortly  in  the 
case  itself,  and  I  will  just  remind  your  Lordships  of  them. 
[His  Lordship  here  stated  them.] 

Upon  this  state  of  facts  your  Lordships  have  to  decide  one 
of  the  cases  of  which  so  many  come  before  the  Courts  of  Law 
and  also  before  your  Lordships'  House,  turning  upon  the 
meaning  of  the  two  words  in  tne  Lands  Clauses  Consolida- 
tion Act,  '*  injuriously  aflEected."  In  the  observations  I  am 
about  to  make  to  your  Lordships,  I  propose  entirely  to  ac- 
cept the  test  which  has  been  applied  Doth  in  this  House  and 
elsewhere,  as  to  the  proper  meaning  of  those  words  as  giv- 
ing a  right  to  compensation,  namely,  that  the  proper  test  is 
to  consider  whether  the  act  done  in  carrying  out  the  works 
in  question  is  an  act  which  would  have  given  a  right  of  ac- 
tion if  the  works  had  not  been  authorized  by  act  of  Parlia- 
ment I  do  not  pause  to  inquire  whether  or  not,  if  the  ques- 
tion was  now  to  be  decided  for  the  first  time,  it  is  not  a  test 
somewhat  narrow.  I  accept  that  test  as  being  the  test  which 
has  been  laid  down,  and  which  has  formed  the  foundation 
for  the  decision  of  so  many  cases  before  the  present. 

Now,  my  Lords,  divesting  the  present  case  of  the  more 
precise  description  which  I  nave  read  from  the  case,  it  ap- 
pears to  me  to  amount  to  this  :  The  occupier  or  tenant  of  a 
house  has  got  in  front  of  his  house  two  nighways,  the  one 
highway  being  a  road  or  *a  street,  and  the  other,  im-  [253 
jaedisLtely  beyond  and  abutting  upon  the  road  or  the  street, 
being  a  highway  bv  water.  The  highway  by  water  is  taken 
away  from  him — the  highway  by  land  remams.  It  appears 
to  me  that  it  is  impossible  to  doubt  that  the  destruction  of 
10  Eng.  Kep.  2 


10  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Metropolitan  Board  of  Works  v.  McCarthy. 

the  highway  by  water,  situate  as  I  have  described  it,  is 
otherwise  than  a  permanent  injury  to  the  property  in  ques- 
tion, by  whomsoever,  or  for  whatsoever  purpose,  that  prop- 
erty may  be  occupied.  The  case  appears  to  me  to  be  ex- 
tremely analogous  to  a  case  decided  oy  the  Court  of  Com- 
mon Pleas  before  the  present  case,  the  case  of  Beckett  v. 
The  Midland  Railway  Company  (*),  in  which  there  was,  in 
front  of  the  premises  in  question  in  that  case,  one  single 
highway,  the  farther  half,  or  the  farther  third  portion  of 
which  was  taken  off  and  blocked  up  by  the  execution  of  the 
defendant  company's  works.  It  was  there  held  that  that 
was  an  injury  which  permanently  and  injuriously  affected 
the  premises  m  question :  and  it  appears  to  me  to  be  a  mat- 
ter entirely  indinerent  whether  you  have  one  highway,  the 
farther  half  of  which  is  blocked  up  and  destroyed,  or  wnether 
you  have  a  double  highway,  first  by  land  and  then  by  water, 
and  the  part  of  the  highway  which  consists  of  water  is 
blocked  up  and  destroyed. 

My  Lords,  in  his  very  able  argument  at  your  Lordship's 
bar,  Mr.  Thesi^er  stated  what  he  would  rely  upon  as  a  defi- 
nition of  the  right  to  compensation,  and  having  considered 
this  case  very  fully,  I  myself  should  not  be  disposed  to  find 
fault  with  any  part  of  that  definition,  although  definitions 
are  always  matters  of  very  considerable  difficulty.  Mr. 
Thesiger  stated  that  the  test  which  he  would  submit  as  one 
which  he  thought  would  explain  and  reconcile  the  various 
cases  upon  this  subject,  was  this,  that  where  by  the  con- 
struction of  works  tliere  is  a  physical  interference  with  any 
right,  public 'or  private,  which  the  owners  or  occupiers  of 
property  are  by  law  entitled  to  make  use  of,  in  connection 
with  such  property,  and  which  right  gives  an  additional 
market  value  to  such  propertjr,  apart  from  the  uses  to  which 
any  particular  owner  or  occupier  might  put  it,  there  is  a  title 
to  compensation,  if,  by  reason  of  such  interference,  the 
property,  as  a  property,  is  lessened  in  value. 

My  liords,  a  case  was  decided  in  your  Lordships'  House 
which  at  first  sight  was  suppose4  to  militate  against  this 
254]  proposition  and  *against  the  decision  in  tne  present 
case — i  mean  the  case  of  Micket  v.  The  Metropolitan  Rail- 
way Company  (') — but  in  truth  that  case  has  no  application 
whatever  to  the  present.  The  circumstances  out  of  which 
the  claim  was  there  made  were  these :  There  was  an  inter- 
ruption— only  a  temporary  interruption — to  a  particular 
trade  carried  on  in  particular  premises,  and  the  claim  made 
was  not  a  claim  for  injury  to  the  property  at  all,  it  was  a 

0)  Law  Rep.,  3  C.  P.,  82.  (»)  Law  Rep.,  2  H.  L.,  176,  191  Haeq. 
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claim  in  respect  of  loss  suffered  in  carrying  on  a  trade.  My 
Lords,  the  words  of  the  definition  which  I  have  read  are  en- 
tirely clear  of  a  case  of  that  kind,  and  although  it  is  unne- 
cessarv  to  do  so,  I  may  observe  that  I  do  not  think  your 
Lordships  would  in  any  way  propose  now  to  depart  from 
the  decision  in  Hic&et  v.  2^/ie  Metropolitan  Hailway  GoTn- 
pany{'). 

I  submit  to  your  Lordships  that  the  course  to  be  taken 
upon  this  appeal  is  to  affirm  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  to  dismiss  the  appeal. 

Lord  Chelmsford  :  My  Lords,  I  agree  in  the  opinion  ex- 
pressed by  my  noble  and  learned  friend  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  is  right,  and  ought  to 
be  affirmed. 

The  question  to  be  determined  is  whether,  upon  the  facts 
stated  on  the  special  case,  the  respondent's  interest  in  his 
premises  has  been  "injuriously  anected"  bv  the  works  of 
the  appellants  within  the  meaning  of  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18). 

The  judges  in  the  Exchequer  Chamber  who  decided  this 
case  in  favor  of  the  respondent  appear  to  have  been  governed 
in  their  opinion  principally  by  the  case  of  ChaToberlain  v. 
West  End  of  London  &c.  Mailway  Company  ("),  and  entered 
very  fully  into  the  consideration  of  the  question  whether 
that  case  would  be  regarded  as  having  been  overruled  by  the 
decision  of  this  House  in  the  case  of  Ricket  v.  The  Metro- 
politan  Railway  Company  (*).  I  confess  it  appears  to  me 
extraordinary  that  so  much  time  should  have  been  occupied 
upon  a  question  upon  which,  from  the  language  I  used,  and 
which  chiefly  engaged  the  attention  of  the  learned  judges,  I 
should  have  thought  there  could  be  no  doubt.  *I  took  {255 
some  i)ains  to  distinguish  the  two  cases.  After  adverting  to 
the  opinion  of  Chief  Justice  Erie  in  Charriberlain^ s  Case  ('), 
which  proceeded  entirelv  upon  the  facts  found  bv  the  um- 
pire, that  the  value  of  tne  houses  was  depreciated,  because 
the  highway  was  stopped  up  and  the  easy  access  which 
before  existed  to  them  was  taken  away,  I  observed  (*)  that 
the  dkse  must  be  classed  with  the  preceding  cases  where  the 
house  or  land  of  the  person  claiming  compensation  was 
itself  injuriousljr  affected.  By  these  words  I  plainly  ex- 
pressed the  distinction  between  the  two  cases,  oecause  in 
JiickeVs  Case  (*)  the  jury  found  that  there  was  no  damage 
done  to  the  structure  of  the  house,  i.  e.,  to  the  premises ; 
and  the  question  in  the  special  case  for  the  opinion  of  the 

(>)  Law  Rep.,  2  H.  L.,  176, 191,  ei  seq.        (»)  2  B.  A  8.,  606,  617. 
(»)  Law  Rep.,  2  H.  L.,  191.  (*)  Law  Rep.,  2  H.  L.,  176. 
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cpurt  was,  "whether  the  loss  of  customers  by  the  plaintiff 
in  his  trade  was  such  damage  as  to  entitle  him  to  recover 
from  the  company?"  Q)  Having  classed  Chainberlam^ s 
Case  (')  amonjgst  those  wnere  the  premises  themselves  were 
injuriously  affected,  and  having  tnus,  as  I  suppjosed,  suflS- 
ciently  distinguished  it  from  the  case  under  consideration,  I 
did  not  think  it  necessary  to  express  any  opinion  as  to  the 
correctness*  of  the  decision  itself.  But  I  may  now  say  that 
the  umpire  having  found  that  by  the  construction  of  the 
railway  across  the  high  road  the  access  to  the  houses  of 
Chamberlain  was  rendered  less  convenient,  and  by  reason  of 
the  premises  their  value  had  been  greatly  diminished,  I  do 
not  see  how  the  court  could  well  come  to  any  other  conclu- 
sion than  that  the  houses  were  injuriously  affected.  Part  of 
the  damage  in  this  case  of  Chamberlain  was  stated  to  have 
arisen  from  the  obstruction  having  prevented  many  persons 
who  would  otherwise  have  passed  the  houses  from  doing  ^o. 
This  in  itself  would  have  been  no  ground  for  compensation, 
but  without  it  sufficient  remained  m  the  statement  of  the  in- 
terference with  the  access  to  the  houses,  and  the  consequent 
diminution  of  their  value,  to  bring  the  case  within  the  com- 
pensation clause  in  the  Railways  Clauses  Consolidation  Act. 
With  great  respect  to  Mr.  Justice  Blackburn,  I  think  that  if 
he  had  adverted  more  particularly  to  the  different  findings 
in  the  cases  of  Chamberlain  and  Ricket  respectively,  he 
256]  might  possibly  have  been  disposed  to  agree  in  the  *dis- 
tinction  between  them.  Leaving  tnese  somewhat  irrelevant 
considerations,  but  which,  from  the  observations  made  by 
some  of  the  learned  judges  in  the  courts  below,  I  could  not 
wholly  omit  to  notice,  I  proceed  to  the  question  immediately 
before  your  Lordships. 

After  the  many  irreconcilable  decision^  upon  the  compen- 
sation clauses  in  the  Lands  Clauses  Consolidation  Act,  and 
the  Railways  Clauses  Consolidation  Act,  I  think  we  may  be 
said  to  have  arrived  at  some  settled  conclusions  upon  the 
subject  It  may  be  taken  to  have  been  finally  decided  that 
in  order  to  found  a  claim  to  compensation  under  the  acts 
there  must  be  an  injury  and  damage  to  the  house  or  land 
itself  in  which  the  person  claiming  compensation  has  an  in- 
terest A  mere  personal  obstruction  or  inconvenience,  or  a 
damage  occasioned  to  a  man's  trade  or  the  goodwill  of  his 
business,  although  of  such  a  nature  that  but  for  the  act  of 
Parliament  it^  might  have  been  the  subject  of  an  action  for 
damages,  will  not  entitle  the  injured  party  to  compensation 
under  it.     Some  uncertainty  still  remains  as  to  the  particu- 

0)  Law  Rep.,  2  H.  L.,  111.  («)  2  B.  A  S.,  606. 
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lar  character  of  the  damage  and  injury  to  the  house  or  land 
itself  upon  which  a  claim  to  compensation  may  be  founded. 

The  learned  counsel  for  the  re8i>ondent  proposed  the  fol- 
lowing rule  as  a  guide  to  the  decision  of  each  case.  Where 
by  the  construction  of  works  authorized  by  the  Legislature 
there  is  a  physical  interference  with  a  right,  whether  public 
or  private,  which  an  owner  of  a  house  is  entitled  by  law  to 
make  use  of,  in  connection  with  the  house,  and  which  gives 
it  a  marketable  value  apart  from  any  particular  use  to  which 
the  owner  may  put  it,  if  the  house,  by  reason  of  the  works, 
18  diminished  in  value,  there  arises  a  claim  to  compensation. 
I  think  the  rule  as  tnus  stated  may  be  accepted  with  this 
necessary  qualification,  that  where  the  right  which  the  owner 
of  the  house  is  entitled  to  exercise  is  one  which  he  possesses 
in  common  with  the  public,  there  must  be  something  peculiar 
to  the  right  in  its  connection  with  the  House  to  distinguish  it 
from  that  which  is  enjoyed  by  the  rest  of  the  world. 

The  case  of  Caledonian  Mailway  Company  v.  Ogilvy  (') 
furnishes  an  illustration  of  the  propriety  of  the  (^qualification 
of  the  proposed  rule  so  far  as  it  apphes  to  an  interference 
with  a  *pr(Dlic  right.  There  the  claim  for  compensa-  [257 
tion  was  grounded  upon  the  injury  done  to  the  appellant's 
house  as  a  residence  and  the  deterioration  of  its  value  by 
the  railway  crossing  the  approach  to  the  lodge  and  gate  on 
a  level  immediately  in  front  of  and  within  a  few  yards  of  the 

Eate,  whereby  the  free  and  open  communication  with  the 
igh  road  was  cut  off,  and  all  access  prevented  without  a  con- 
stant liability  to  very  great  inconvenience,  interruption,  and 
delay.  This  House  held  that  the  damage  sustained  was  one 
which,  though  it  might  be  greater  in  degree,  was  not  differ- 
ent in  kind  from  that  to  which  all  Her  Majesty's  subjects 
were  exposed,  who  were  also  prevented  having  free  and 
open  communication  with  the  high  road,  their  access  to  it 
being  in  the  same  manner  liable  to  interruption  and  delay. 
The  question  therefore  is,  whether  the  respondent,  as  the 
owner  of  premises  which  were  in  close  proximity  to  the  pub- 
lic draw-Qockj  has  by  its  destruction  suffered  an  injury  and 
damage  differing  in  kind  from  that  of  the  public  in  general  ? 
It  is  to  be  observed  that  in  The  Caledonian  Railway  Com- 
pany V.  Ogilvy  (*)  there  was  no  complaint  of  any  inter- 
ference with  the  access  to  the  house,  but  the  injury  alleged 
was  the  interruption  of  access  to  the  high  road  by  a  cause 
which  was  not  in  any  way  connected  with  the  house,  but 
which  subjected  the  plaintiff  and  his  family  to  personal  in- 
convenience, more  frequently  experienced  indeed,  but  not 

(0  2  Macq.  Sc  App.,  229. 
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differing  from  that  which  was  felt  by  every  individual  of  the 
public  desirous  of  using  the  high  road. 

Now,  it  is  stated  as  a  fact  in  the  special  case  here,  that? 
by  the  access  given  by  the  dock  to  and  from  the  river 
Tliames,  the  respondent' s  premises  were  rendered  more  valu- 
able as  premises  to  sell  or  to  occupy  with  reference  to  the 
uses  to  which  any  owner  might  put  them  ;  in  other  words, 
that  the  access  to  and  from  the  Thames  by  means  of  the 
dock  was  a  valuable  appendage  to  the  respondent's  prem- 
ises ;  and  that,  by  the  stopping  up  and  destruction  of  the 
dock  the  premises  became  and  were  permanently  damaged 
and  diminished  in  value.  Is  not  this  an  injury  and  damage 
to  the  respondent  distinct  from  what  would  be  sustained  by 
the  public  generally,  though  probably  shared  in  by  the 
other  occupiers  of  premises  in  the  neighborhood  of  the  dock  ? 
258]  And  what  ^conclusion  could  fairly  be  drawn  from  the 
statement,  but  that  the  respondent's  house  was  injuriously 
affected  ? 

This  case  is  clearly  distinguishable  from  that  of  Heg.  v. 
The  Metropolitan  Board  of  Works  ('),  although  bearing 
6ome  resemblance  to  it.  There  the  occupier  of  premises  • 
near  the  Thames  had  been  accustomed  to  exercise  a  public 
right  of  drawing  water  from  the  river,  and  to  use  a  right  of 
way  or  access  to  the  river  for  that  purpose,  and  also  to  resort 
to  and  use  a  public  draw-dock  for  loading  and  unloading 
barges."  In  the  execution  of  works  authorized  by  the 
Thames  Embankment  Act,  the  defendants  caused  an  em- 
bankment to  be  erected,  by  which  the  access  to  the  river 
was  practically  cut  oflf,  and  the  access  to  the  dock  by  barges 
was  attended  with  difficulty  and  danger.  It  was  held  that 
the  damage  complained  of  was  one  for  which  the  occupier 
of  the  premises  was  not  entitled  to  compensation,  that  the 
injury  was  of  a  personal  nature,  the  right  interfered  with  be- 
ing one  which  he  possessed  in  common  with  the  public, 
though,  living  near,  he  exercised  it  more  frequently  than 
others.  There  can  be  no  doubt  that  that  case  was  properly 
decided,  as  there  was  nothing  to  show  that  the  rights  ob- 
structed were  in  any  peculiar  manner  connected  witii  the 
claimant's  premises,  nor  was  there  any  finding  that  the  prem- 
ises were  by  the  obstruction  diminished  in  value.  It  is  a 
case  precisely  similar  to  that  of  The  Caledonian  Railway 
Company  v.  Ogilvy  ("). 

The  present  case,  as  Mr.  Justice  Willes  said,  comes  within 
the  pnnciple  of  Beckett  v.  The  Midland  Railway  Com- 
pany (').     The  plaintiff  was  possessed  of  a  house  fronting 

(»)  Law  Rep.,  4  Q.  B.,  358.    («)  2  Macq.  Sc.  App.,  229.    (»)  Law  Rep.,  3  C.  P.,  82. 
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on  a  public  highway.  The  directors  of  the  Midland  Rail- 
way Company,  under  the  powers  conferred  upon  them  by 
their  special  act,  erected  an  embankment  on  a  portion  of  the 
highway  opposite  the  plaintiiFs  house,  thereby  narrowing 
the  road  from  fifty  to  thirty-three  feet,  which  occasioned  in- 
convenience by  compelling  carriages  to  go  some  distance 
beyond  his  gate  before  they  could  turn.  It  was  proved  that 
the  house  was  seriously  damaged  for  occupation  purposes 
and  depreciated  in  value  by  tne  embankment  and  by  the 
narrowing  of  the  road.  The  part  of  the  road  encroached 
upon  was  the  outer  half,  the  part  which  was  farthest  from 
the  plaintiffs  ^premises.  At  the  trial  the  jury  found  [259 
that  the  plaintiffs  house  was  diminished  in  value  by  the 
contracting  of  the  road  in  front  of  it.  The  Court  of  Com- 
mon Pleas  held  that  this  finding  was  warranted  by  the  facts 
of  the  case.  Chief  Justice  Bovill  said  (*):  "If  the  claim- 
ant's right  of  access  from  or  to  the  highway  was  taken  away, 
nobody  would  dbubt  that  he  was  entitled  to  compensation. 
If  the  entire  destruction  of  the  claimant's  access,  by  raising, 
or  lowering,  or  diverting  the  road,  gives  a  cause  of  action  or 
a  right  to  compensation,  I  am  at  a  loss  to  understand  upon 
what  principle  it  can  be  contended  that  the  obstruction  of  a 
substantial  part  of  it  does  not  give  the  same  right  of  action 
and  compensation.  In  the  one  case  the  premises  would  be 
of  no  value,  in  the  other  their  value  would  be  substantially 
diminished.^' 

Holding,  as  I  do,  Beckett*  s  Case  (")  to  have  been  rightly 
decided,  it  appears  to  me  that  the  present  case  is  scarcely 
distinguishable  from  it.  As  in  Beckett's  Case,  the  respon- 
dent's premises  abut  upon  a  highway,  and  his  access  irom 
his  premises  to  the  river  Thames,  and  from  the  river  to  his 

})remises,  was  by  means  of  this  highway,  which  was  partly 
and  and  partly  water.  The  Board  of  W  orks  narrowed  the 
highway  by  destroying  that  part  of  it  which  consisted  of  the 
dock  and  which  was  farthest  from  his  premises,  and  by  this 
narrowing  of  the  highway  by  the  destruction  of  the  dock  the 
respondent's  premises  are  stated  in  the  special  case  to  have 
been  permanently  damaged  and  diminished  in  value. 

I  cannot  help  observing  that  the  judges  in  the  court  below 
appear  to  me  to  have  needlessly  enibarrassed  themselves 
'with  the  consideration  whether  this  case  is  distinguishable 
from  Ricket's  Case.  The  distinction  is  marked  and  obvious. 
In  Ricket's  Case  there  was  no  finding  wliich  related  to  the 
premises,  but  merely  of  a  personal  damage ;  here  the  special 
case  expressly  states  an  injury  and  damage  to  the  premises. 

0)  Law  Rep.,  8  C.  P.,  98.  (»)  Law  Rep.,  3  C.  P.,  82. 
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I  think  that  the  Court  of  Exchequer  Chamber  was  right  in 
holding  that  the  respondent's  premises  were  injuriously 
affected  within  the  meaning  of  the  Lands  Clauses  Consolida- 
tion Act,  1846,  so  as  to  entitle  him  to  compensation,  and 
that  the  judgment  ought  to  be  affirmed. 
260]  *iiOBD  Hatherley  :  My  Lords,  I  entirely  concur  in 
the  propositions  which  have  been  already  submitted  to  your 
Lordships  on  the  part  of  my  noble  and  learned  friends  who 
have  preceded  me.  All  that  we  have  to  take  care  of  is,  that 
we  do  not  extend  the  rule  which  has  been  wisely  laid  down, 
in  cases  where  damage  is  occasioned  to  a  person  by  any 
public  works  which  have  been  constructed  under  an  act  of 
parliament  for  the  purpose  of  a  public  improvement,  with 
respect  to  the  distinction  between  cases  where  you  consider 
that  the  person  injured  is  being  injured  as  one  of  the  public, 
and  cases  where  you  consider  him  as  a  person  in  a  special 
manner  "injuriously  affected."  It  is  q^uite  obvious  that  no 
public  works  of  any  description  whatever  could  be  carried 
into  execution  if  the  whole  of  the  public  were  to  be  entitled 
to  pecuniary  compensation  by  way  of  damages  in  respect  of 
injury  they  might  have  sustained.  Neither  has  Parliament 
so  intended  any  such  consequence  to  follow.  But  I  believe 
the  rule  to  be  a  sound  one,  that  wherever  an  action  might 
have  been  brought  for  damages  if  no  act  of  Parliament  had 
been  passed,  the  case  is  brought  within  the  class  of  cases  in 
which  the  property  is  "injuriously  affected"  within  the 
meaning  of  the  act. 

This  case  seems  to  me  to  be  precisely  following  that  of 
Beckett  v.  TJie  Midland  Railway  Company  (*),  and  not 
going  one  step  beyond  it.  It  would  make  no  difference, 
that  upon  one  side  of  his  house  there  had  been  a  road  which 
he  had  a  right  to  use  for  the  purpose  of  access  to  his  house 
for  whatever  purpose  he  occupied  it,  and  this  dock  had 
been  on  the  otner  side  of  his  house,  and  he  had  been  accus- 
tomed to  use  it  for  the  purposes  for  which  he  occupied  his 
house ;  then  he  would  have  had  two  accesses  in  fact,  a  water 
access  on  one  side  of  the  house  and  a  land  access  on  the 
other.  I  think  there  can  be  no  doubt  that  the  taking  away 
one  of  those  approaches  would  have  been  actionable  at  law, 
and  that  if  it  was  done  under  a  private  act  his  property  would 
have  been  "injuriously  affected"  under  the  Lands  Clauses 
Consolidation  Act.  Now  the  circumstance  of  this  water 
access,  as  distinguished  from  the  land  access,  lying  imme- 
diately on  the  other  side  of  the  house  from  that  which  I 
have  supposed,  that  is  to  say,  its  lying  on  the  same  side  of 

(»)  Law  Rep.,  8  0.  P.,  82. 
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the  house  as  *the  land  access,  can,  I  think,  make  no  [261 
substantial  difference  in  the  case. 

My  Lords,  I  am  perfectly  willing  myself  to  adopt  the  defi- 
nition, although  it  is  necessarily  a  difficult  one,  and  had  to 
be  expressed  in  language  at  some  length,  which  the  learned 
counsel,  Mr.  Thesiger,  in  his,  able  argument,  submitted  to 
us  as  a  definition  which  might  reconcile  the  various  cases 
which  have  come  before  the  courts  upon  this  delicate  point 
of  law.  But  the  particular  case  we  have  before  us  seems  to 
me  to  be  simply  governed  by  BeckeWs  Case  (*),  and  I  think 
on  that  account  I  need  not  more  fully  investigate  the  circum- 
stances of  it. 

Lord  Penzance  :  A  rule  has  been  established  in  these 
cases  from  which  it  would,  I  think,  be  disastrous  to  depart. 
It  is  this,  that  whether  damage  can  be  recovered  under  the 
words  *  injuriously  affected''  depends  upon  whether  it 
might  have  been  the  subject  of  an  actipn  if  tne  works  which 
caused  it  had  been  done  without  the  authority  of  Parlia- 
ment This  interpretation  of  the  statute  was  first,  I  believe, 
adopted  in  the  case  of  the  Caledonia  Railway  v.  Ogilvy  (*), 
decided  in  this  House.  That  decision  was  followed,  and 
acted  upon  with  approbation,  by  Lord  Campbell  and  the 
other  judges  of  the  Queen's  Bench  in  the  case  Re  Penny  i^). 
It  has  been  consistently  adhered  to  since,  and  has  received 
a  final  authority  in  the  careful  and  elaborate  judgments  pro- 
nounced in  the  case  of  RicJcet  v.  Metropolitan  Railway 
Company  (*).  Notwithstanding  the  doubts  and  adverse  criti- 
cisms expressed  in  the  last  case  by  the  late  Lord  Westbury, 
for  whose  great  abilities  no  one  has  a  higher  respect  than 
myself,  I  trust  this  rule  will  be  adhered  to,  and  continue  to 
be  the  rule  under  which  cases  of  this  kind  are  ordered  and 
disposed  of.  For  it  seems  to  me  to  rest  upon  reasoning  of 
the  simplest  and  plainest  kind. 

There  are  many  things  which  a  man  may  do  on  his  own 
land  with  impunity,  though  they  seriously  affect  the  com- 
fort, convenience,  and  even  pecuniary  value  which  attach 
to  the  lands  of  his  neighbor.  In  the  language  of  the  law 
these  things  are  ^^^damna  absque  injurm^'*^  and  for  [262 
them  no  action  lies.  Why  then,  it  may  surelv  be  asked, 
should  any  of  these  things  become  the  subject  of  legal  claim 
and  compensation,  because  instead  of  being  done,  as  they 
lawfully  might,  by  the  original  owner  of  the  neighboring 
land,  they  are  done  by  third  persons  who,  for  the  public 
benefit,  have  been  compulsorily  substituted  for  the  original 

0)  Law  Rep.,  8  C.  P.,  82.  (»)  1  El.  <fe  BL,  660. 
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owners  ?  It  mav  reasonably  be  inferred  that  the  Legislature, 
in  authorizing  the  works,  and  thus  taking  away  any  rights 
of  action  which  the  owner  of  land  would  have  had  if  the 
works  had  been  constructed  by  his  neighbor,  intended  to 
confer  on  such  owner  a  right  to  compensation  coextensive 
with  the  rights  of  action  of  wl^ich  the  statute  had  deprived 
him.  But  on  no  reasonable  ground,  as  it  9eems  to  me,  can 
it  be  inferred  that  the  Legislature  intended  to  do*  more,  and 
actually  improve  the  position  of  the  person  injured  by  the 
passing  of  tne  act. 

There  is  another  rule,  which  is,  I  conceive,  well  settled  in 
these  cases,  namely,  that  the  damage  or  injury,  which  is  to 
be  the  subject  of  compensation,  must  not  be  of  a  personal 
character,  but  must  be  a  damage  or  injury  to  the  "land" 
of  the  claimant  considered  independently  of  any  partic- 
ular trade  that  the  claimant  may  have  carried  on  upon  it. 
This  was  decided  in  Reg.  v.  Metropolitan  Board  of 
Works  {^\ 

I  proceed  to  apply  these  rules  to  the  present  case.  It  is 
admitted  that  the  jurors  have  found  that  the  respondent's 
premises  are  permanently  depreciated  in  value  (independ- 
ently of  any  special  consideration  relating  to  the  Ixade  there 
canied  on)  to  the  extent  of  £1,900.  And  this  depreciation 
has  been  caused  by  the  stopping  up,  and  wholly  obliterating 
as  a  highway,  of  a  portion  or  an  approach  to  the  river 
Thames  which,  before  the  works  of  the  appellants  were 
made,  flowed  within  a  short  distance  of  the  respondent's 

E remises,  and  constituted  a  ready  access  by  water  between 
is  premises  and  the  great  water  highway  of  that  river. 
If  the  respondent's  right,  as  owner  of  the  land,  to  have  ac- 
cess to  that  highway  nad  been  a  priyate  right  of  way,  no 
doubt  an  action  would  lie  for  its  disturbance  and  obstruc- 
tion. But  being  a  public  right,  it  is  said  that  the  only 
remedy  at  law  is  by  indictment.  This  is  a  well  known  rule, 
263]  "but  governed  and  limited  by  an  equally  *well  known 
exception.  It  is  upon  the  true  meaning  of  this  exception 
that  the  present  case,  in  my  opinion,  wholly  depends.  It  is 
well,  therefore,  to  look  back  to  the  older  cases  in  which 
this  exception  was  first  established  to  ascertain  the  exact 
terms  in  which  it  is  expressed. 

In  loeson  v.  Moore  {*)  the  language  of  the  judges  in  the 
Exchequer  Chamber  affirming  the  exception  and  establish- 
ing the  right  of  action  was,  that  "the  plain tiflf  did  necessa- 
rily suffer  an  especial  damage  rnore  than  the  rest  of  the 

0)  Law  Rep.,  4  Q.  B.,  868.  (')  1  Ld.  Raym.,  486;  S.  C,  1  Salk.,  15. 
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King's  subjects."  In  Ashbyy.  White {')  the  language  was 
''still  if  any  person  have  sustained  a  particular  damage 
beyond  that  of  his  fellow  citizens,"  &c.  The  judges  do  not 
say  a  damage  of  a  different  kirui  or  desai^iption  from  that 
suflFered  by  other  subjects,  but  "more  than"  or  ''beyond" 
their  fellow  citizens.  The  question  then,  is,  whether  when  a 
highway  is  obstructed,  the  owners  of  those  lands  which  ara 
situatea  in  a  sufficient  degree  of  proximity  to  it  to  be  depre- 
ciated in  value  by  the  loss  of  that  access  along  the  highway 
which  they  previously  enjoyed,  suffer  especial  damage 
*'more  than"  and  "beyond^'  the  rest  of  the  public.  It 
surely  o^nnot  be  doubted  but  that  they  do. 

The  immediate  contiguity  to  a  highway,  commonly 
called  frontage,  is  a  well  known  and  j)owerful  element  in 
the  value  of  all  lands  in  populous  districts.  Where  front- 
age to  a  high  road  does  not  exist,  propinquity  and  easy 
access  to  a  high  road  are  equally  undoubted  elements  of 
value  in  such  districts,  distinguishing  lands  which  have 
them  from  those  which  have  them  not.  If,  then,  the  lands 
of  any  owner  have  a  special  value  by  reason  of  their  prox- 
imity to  any  particular  highway,  surely  that  owner  will  suf- 
fer special  damage  in  respect  of  those  lands  beyond  that 
suffered  by  the  general  public  if  the  benefits  of  that  prox- 
imity are  withdrawn  by  the  highway  being  6bstructed. 
And  if  so,  the  owner  of  such  lands  appears  to  me  to  fall 
within  the  rule  under  which  an  action  is  maintainable,  though 
the  right  interfiered  with  is  a  public  one. 

It  was  asked  in  argument  where  are  the  claims  to  com- 

r^nsation  to  stop  if  the  rule  be  so  applied  ?  The  answer 
think  is,  that  in  *each  case  the  right  to  compensa-  [264 
tion  will  accrue  whenever  it  can  be  established  to  the  satis- 
faction of  the  jury  or  arbitrator  that  a  special  value  attached 
to  the  premises  in  question  bv  reason  of  their  proximity  to, 
or  relative  position  with,  the  highways  obstructed,  and  that 
this  special  value  has  been  permanently  destroyed  or 
abridged  by  the  obstruction. 

If  this  limit  be  thought  a  wide  one,  and  the  number  of 
claimants  under  it  likely  to  be  numerous,  that  is  only  the 
misfortune  of  the  undertaking,  for  the  limit  does  not  exceed 
the  range  of  the  injury.  On  the  other  hand,  all  claim  for 
compensation  will  vanish  as,  receding  from  the  highway, 
the  case  comes  into  question  of  lands  of  which  (though  their 
owners  mav  have  used  the  highway  and  found  convenience 
in  so  doing)  it  cannot  be  predicated  and  proved  that  the  value 

(»)  Sm.  L-  C,  4th  Ed.,  vol.  i.,  pp.  185,  212. 
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of  the  lands  depends  on  the  position  relatively  to  the  high- 
way which  they  occupy. 

This  view  of  the  law  on  this  subject  arid  its  application  is, 
I  think,  entirely  supported  by  the  decision  of  the  Exchequer 
Chamber  in  the  case  of  Chamberlain  v.  Crystal  PalaceUomn 
pany{')\  and  believing  that  case  to  have  been  rightlj 
decidea,  I  humbly  advise  your  Lordships  to  af9lrm  this 
judgment. 

Lord  O' Hag  an:  My  Lords,  I  entirely  concur  in  the 
judgment  which  it  is  proposed  to  pronounce,  and  in  the  ob- 
servations which  have  been  made  W  my  noble  and  learned 
friends  who  have  preceded  me.  Undoubtedly  the  authori- 
ties which  have  been  cited  in  the  argument  of  this  case  are 
conflicting  and  not  entirely  satisfactory ;  but  I  confess,  for 
my  own  j)art,  I  shall  be  quite  prepared  to  adoi)t  the  defi- 
nition which  was  submitted  to  your  Lordships  in  the  very 
lucid  and  powerful  argument  of  Mr.  Thesiger  at  the  bar. 
I  think,  having  regard  to  that  definition,  that  there  is  a  very 
considerable  reconcilement  of  the  authorities,  and  your  Lord- 
ships may  very  safely  affinn  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  this  case. 

My  Lords,  if  the  matter  were  res  Integra^  and  ungovemed 
by  any  authority,  I  think  on  the  facts  as  found  it  would  be 
extremely  difficult  to  answer  the  question  submitted  to  your 
265]  Lordships,   *  whether  the    plaintiff's  interest  in  his 

E remises  is  injuriously  affected  within  the  meaning  of  the 
lands  Clauses  Consolidation  Act,  1846  ?  in  any  way  but 
one.  The  policy  of  that  act  I  apprehend  to  have  been  to 
prevent  private  caprice  or  selfishness  from  interfering  with 
the  prosecution  of  works  designed  for  the  public  benefit; 
but  to  do  thip  with  strict  regard  to  individual  rights  bjr 
securing  ample  compensation  in  every  case  in  which  indi- 
vidual sacrifice  or  inconvenience  is  found  to  be  essential  to 
the  general  good.  It  never  contemplated  that  the  community 
should  profit  at  the  expense  of  a  few  of  its  members,  and,  as 
the  condition  of  redress,  it  only  required  proof  by  the  owner 
of  injury  to  his  property. 

In  the  particular  case  before  your  Lordships,  if  the  ques- 
tion had  been  as  to  taking  the  whole  of  this  property  com- 
pulsorily  from  the  owner  of  it,  the  principle  of  compensation 
would  have  been  ample,  full,  and  complete,  so  as  to  give  a 
full  indemnity  to  the  individual.  For  my  part,  I  coiuess  I 
cannot  see  why  that  principle  is  not  to  be  applied  in  the 
case  of  damage  to  premises,  which  may  be  more  or  less  ac- 
cording to  circumstances,  and  which  in  a  conceivable  case 

0)  2B.  AS.,  606. 
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may  absolutely  be  a  destruction,  or  a  taking  away  of  the 
whole  of  the  property,  as  much  as  if  it  had  been  in  the  first 
instance  pureiased  against  his  will  from  its  owner.  I  con- 
fess, my  Lords,  that  if  the  case  were  entirely  new,  I  should 
scarcely  be  disposed  to  agree  in  some  observations  which 
have  fallen  from  mv  noble  and  learned  friend  who  last  ad- 
dressed your  Lordships.  I  should  have  doubted  whether  it 
was  within  the  view  of  the  f raniers  of  this  aot  of  Parliament 
to  make  the  possibility  of  bringing  an  action,  if  the  act  of 
Parliament  had  not  existed,  a  condition  of  compensation 
under  the  statute.  I  should  have  been  very  much  inclined 
to  agree  with  the  strong  observations  made  by  Lord  West- 
burv  in  JRickefs  Case  (*),  to  the  effect  that  there  really  is  not 
in  the  statute  itself  anvthing  to  justify  the  importation  of  a 
narrow  construction  oi  that  description.  It  appears  to  me, 
or  it  would,  as  I  have  said,  appear  to  me  if  the  matter  were 
res  Integra^  and  unaffected  by  decision,  that  wherever  there 
is  injury  there  ought  to  be  compensation,  and  that  the  stat- 
utable claim  which  is  now  newly  established,  with  new  ma- 
chinery for  enforcing  it,  needs  no  help  from  any  operation 
of  ancient  law. 

♦However,  it  appears  to  me  to  be  now  quite  need-  [266 
less  to*  raise  that  question,  upon  which  there  is  a  conflict  of 
authority  which  I  do  not  think  has  yet  been  absolutely 
settled ;  because  in  the  case  before  the  House,  whether  it 
be  necessary  to  make  the  supposition  of  an  action  inde- 
pendently of  the  statute,  or  whether  the  contrary  view  be 
taken,  the  matter  is  none  the  worse  for  the  claimant  here. 
Even  if  the  thin^  complained  of  be  not  within  the  new  view 
of  the  clause  with  which  we  are  dealing,  unless  it  might 
have  been  the  subject  of  an  action,  it  seems  to  me  that  un- 
der the  circumstances  here  an  action  would  have  lain.  No 
doubt  what  is  merely  a  common  injury  to  all  the  world  may 
be  indisputable,  but  is  not  actionable.  What  is  injurious  in 
one  way  to  all,  may  be  supposed  to  be  good  in  another  way 
for  all,  and  the  common  injury  may  be  counterbalanced  by 
the  common  benefit.  But  it  is  established  law,  in  a  case  to 
which  I  think  reference  has  already  been  made,  the  case  of 
AsTiby  V.  White  (•),  that  if  a  person  has  sustained  a  particu- 
lar damage  beyond  that  of  his  fellow  citizens,  he  may  main- 
tain an  action  in  respect  of  that  particular  damage ;  and 
that  is  explained  and  enforced  in  the  very  learned  notes  by 
Mr.  Smith  on  that  case  (•).  Now,  here  the  plaintiff  seems  to 
me  to  have  been  clearly  subjected  to  such  a  damage.     He 

(>)  Law  Rep.,  2  H.  L.,  200  el  $eq.  (»)  Smith's  L.  C,  4th  ed.,  vol  i.,  pp. 

(•)  2  IxL  Raym.,  938 ;  1  Salt,  19.  186,  212. 
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has  a  property  which  is  so  situated  that  the  act,  which  may 
have  been  necessary  or  important  for  the  public  interest, 
has  damaged  it  to  a  Jarge  extent,  has  damaged  it  perma- 
nently, and  in  such  a  way  as  to  make  it  far  less  valuable  by 
any  change  in  the  mode  of  using  it.  Is  not  this  damage 
particular,  and  not  such  as  the  fellow  citizens  of  the  claim- 
ant generally  experience  'i  How  is  he  to  be  indemnified  for 
his  special  loss  W  the  infiwitesimal  advantage  which  may 
accrue  equally  to  him  and  to  each  of  them  ?  It  seems  to  me 
unreasonable  and  unjust  that  he  should  be  made  involunta- 
rily to  suffer  for  the  public  benefit,  or  that  he  should  not  be 
recompensed  for  the  real  and  peculiar  loss  he  has  undoubt- 
edly sustained.  For  such  a  loss  I  think  he  might  have  re- 
covered in  an  action  before  the  statute,  and  I  believe  that  if 
the  statute  has  not  enlarged,  it  certainly  has  not  diminished, 
his  right  to  make  a  like  recovery  in  another  way. 
267]  *Farther,  I  confess  I  should  have  great  difficulty  in 
holding  that  to  entitle  him  to  compensation  the  injury  affect- 
ing his  interest  in  his  premises  must  have  been,  as  was  very 
powerfully  urged  at  the  bar,  an  injury  to  the  structure  or 
substance.  From  the  access  to  the  river  by  the  dock  they 
had  been  made  more  valuable,  by  the  loss  of  that  access 
their  value  was  permanently  lessened.  Is  not  a  lessening 
of  value  an  injury  to  premises,  and  an  injury  to  the  owner's 
interest  in  them?  Why  should  a  mere  structural  injury 
from  infringement  on  a  corner  of  the  premises,  or  the  re- 
moval of  earth  in  contiguity  to  the  walls,  entitle  to  compen- 
sation, whilst  an  injury,  not  structural,  but  direct  and  clear 
and  producing  worse  result^  to  the  unoffending  owner — it 
may  oe  one  hundredfold  or  one  thousandfold — ^be  whoUjr 
remediless  i  It  seems  to  me  that  here,  again,  a  narrow  quali- 
fication has  been  imported  into  the  statute  inconsistent  with 
its  policy  and  unwarranted  by  its  terms.  I  do  not  see,  with 
great  respect  to  Lord  Cran worth's  opinion  in  Ricket  v.  T?ie 
Metropolitan  Railway  Company  (*),  that  it  ought  to  matter, 
as  to  the  effect  and  estimate  of  a  real  injury  to  premises 
and  their  owner,  whether  it  is  accomplished  by  work  done 
beside,  under,  or  upon  them,  or  done  at  a  distance  from 
them,  but  so  as  directly  and  unmistakably  to  have  been  the 
cause  of  that  injury,  which  equally  damnifies  the  owner  in 
either  case. 

In  my  judgment,  therefore^  whilst  an  iniurv  common  in 
kind  and  in  deffree  to  the  claimant  and  all  the  public,  or 
merely  personal  to  him,  and  not  arising  from  the  deteriora- 
tion o"f  tne  premises,  or  so  remote  as  to  be  difficult  or  im- 

0)  Law  Rep.,  2  H.  L.,  196. 
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possible  of  reasonable  appreciation,  may  probably  be  held 
to  form  no  claim  to  compensation,  when,  as  here,  the  injury 
is  particular,  consists  in  the  diminution  of  the  value  of  a 
holding,  is  perfectly  appreciable,  and,  in  the  particular  case, 
has  actually  been  appreciated  to  a  considerable  amount,  I 
am  strongly  of  opinion  that  it  gives  a  clear  title  to  compen- 
sation under  the  statute. 

In  the  case  of  Chwrnherlain  v.  The  West  End  and  Crys- 
tal Palace  Railway  Company  (^  Chief  Justice  Erie,  in 
pronouncing  the  judgment  of  the  Exchequer  Chamber,  says : 
'^  The  umpire  has  found  that  the  plaintiff  has  suffered  a 
particular  damniflcation  ;  he  has  found  *that  the  [268 
nigh  road  has  been  stopped  up  in  close  proximity  to  the 
plaintiff's  houses,  and  that  the  thordughfare  of  the  passen- 
gers past  the  houses  has  been  put  an  end  to,  and  tnat  the 
plaintiff's  houses  have  been  injuriously  affected  thereby. 
We  are  of  opinion,  therefore,  that  a  particular  damnifica- 
tion to  the  plaintiff  has  been  made  out.''  Now,  in  this  par- 
ticular, ChainberlairC s  Case(^)  appears  to  me.  to  be  wholly 
undistinguishable  from  the  case  before  us.  In  neither  was 
there  any  structural  damage  to  the  claimant's  premises;  in 
neither  was  there  any  actual  disturbance  of  any  portion  of 
them  by  material  impact  or  proximate  disturbance  of  the 
soil.  In  Chamberlain's  Case  the  highway  stopped  was 
about  seventy  yards  from  his  house,  in  this  case  the  draw- 
dock  filled  up  was  twenty-one  feet  from  the  plaintiff's 
house.  In  the 'one  case  the  obstruction  of  the  road  not 
nearly  abutting  on  the  house  of  Chamberlain  prevented  per- 
sons from  passing  along,  diminished  its  value,  and  so,  in 
the  judgment  of  the  Court  of  Exchequer  Chamber,  inju- 
riously affected  it.  In  the  case  before  us  the  filling  up  of 
the  dock,  still  nearer  to  the  house  of  the  plaintiff;  has  nad 
the  effect  of  permanently  lessening  its  value.  If  there  was 
an  injury  to  be  compensated  under  the  statute  in  the  one 
case,  I  am  unable  to  come  to  the  conclusion  that  it  does  not 
exist  in  the  other.  Indeed,  it  seems  to  me  that  the  circum- 
stances of  this  case  make  it  rather  a  fortiori  for  the  appli- 
cation of  the  statutable  remedy.  Of  course  that  decision  to 
which  I  have  been  referring  does  not  bind  your  Lordships' 
House :  but!  think  it  is  sound  in  principle,  is  in  advance- 
ment 01  the  policy  of  the  Railways  Clauses  Act,  and  is  quite 
in  accordance  with  its  actual  provisions. 

That  case  was  cited  in  both  the  courts  below,  and  in  both 
of  them  it  appeared  to  the  majority  of  the  judges  to  be  a 
conclusive  authority.     The  only  question  really  raised  was, 

(»)  3  B.  <k  S.,  636. 
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whether  RickeVs  Cas€{')  might  be  taken  to  have  overruled 
it.  It  appears  to  me  that,  looking  only  to  RickeVs  Casei^) 
and  Chamberlain^ s  Case{^\  the  distinction  is  perfectly  plain 
that  the  injury  in  the  one  case  was  temporary  and  personal, 
and  in  the  other  case  permanent  and  fo  the  premises.  There 
were  other  distinguishing  circumstances,  to  which  my  noble 
269]  and  learned  friend  has  already  referred ;  but  *I  am 
very  glad  that  we  have  now  his  authoritative  declaration, 
sitting  as  he  did  as  President  of  this  House  at  the  time,  that 
RickeVs  Case  (')  was  not  decided  upon,  any  principle  incon- 
sistent with  ChamberlaiTi  s  Case  (^). 

I  ^am  therefore  very  clearly  of  opinion,  my  Lords,  that 
in  this  case  the  judgment  of  the  court  below  ought  to  be 
affirmed.  * 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed^ 
with  costs. 

Lords^  Journals,  22d  June,  1874. 

Attorney  for  plaintiff  in  error :    W,  Wyke  Smith. 
Attorney  for  defendant  in  error :  A.  S.  Edmunds. 


0)  Law  Rep.,  2  H,  L.,  196. 


{«)  2  B.  A  S.,  636. 


See  notes  2  Ene;.  Rep.,  493^  5  Eng. 
Rep.,  277.  See  also  GWwes  v.  Stafford- 
shire, aec,  4Eng.  Rep.,  807. 

The  Mississippi  river  is  a  navigable 
stream,  and  a  riparian  proprietor  there- 
on owns  the  fee  of  the  soil  only  to  or- 
dinary high  water  mark.  The  owner 
of  lands  lying  along  such  river  has  no 
private  right  in  the  waters  thereof,  or 
in  the  shore  between  high  and  low  wa- 
ter marks,  and  he  cannot  recover  dam- 
ages for  being  deprived  of  access  to  the 
stream  by  reason  of  the  construction 
of  a  railroad  along  its  banks,  between 
such  marks  :  Tomin  v.  Dubuque,  etc., 
82  Iowa,  106,  7  Am.  Reports,  176, 
179,  note  ;  OotUd  v.  Hildson  Miver  R, 
22.,  6N.Y.  Rep.,  522. 

But  see  Yates  v.  Milwaukee,  10  Wal- 
lace, 497  ;  Stevens  v.  Patterson,  etc.,  84 
New  Jersey  Law  Rep.,  532  ;  Del.  <& 
Hudson  Canal  Co.  v.  Lawrence,  2  Hun, 
163,  affirmed  56  N.Y.,  612  ;  Thornton 
V.  ararU,  10  Rhode  Island,  477. 

Nor  is  a  riparian  proprietor  entitled 
to  damages  against  the  state  for  the 
diversion  of  the  waters  of  a  public 
river  :  People  v.  Canal  Appraisers,  33 
N.Y.,  461. 

As  a  general  rule,  a  municipal  cor- 
poration is  not  liable  for  injuries  to 
buildings  on  lots  abutting  upon  streets 


and  alleys,  resulting  from  the  improve- 
ments of  such  streets  or  alleys,  or 
from  their  appropriation  to  a  public 
use,  provided  its  officers  or  agents,  in 
making  such  improvements  or  appro- 
priation, act  within  the  scope  of  their 
authority,  and  without  negligence  or 
malice. 

If,  however,  it  be  shown  that  the 
municipal  authorities,  before  the  con- 
struction of  such  buildings,  had  so  im- 
proved or  appropriated  the  street  or 
allej  to  public  uses,  as  to  indicate  fairly 
and  reasonably  that  no  future  change 
or  other  use  would  be  required  by  the 
city  or  village,  and  the  abutting  pro- 
prietor relying  upon  such  corporate 
acts  as  a  final  decision  as  to  the  wants 
of  the  public,  Improve  his  lot  in  a  man- 
ner suitable  to  the  established  use,  and 
afterwards  his  improvements  are  in- 
jured by  a  change,  or  by  the  appropria- 
tion of  the  street  or  alley  to  other  uses, 
the  corporation  wiU  be  liable  for  dam- 
ages resulting  therefrom. 

But  if  the  nature  and  extent  of  the 
improvements  and  uses  of  the  street  or 
alley  have  not  been  so  indicated  or  de- 
fined by  the  city  or  village,  abutting 
proprietors  must,  at  their  own  peril, 
improve  their  lots  with  reference  to 
such   future  changes  or  uses  in  the 
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streets  as  may  be  made  or  adopted  by  fire    to  a  boildlng    belonging  to  the 

the  city  or  village  while  acting  within  company,   it  was  held  to  be  a  qaes- 

the  scope  of  its  municipal  authority.  tion    of   fact  for   the    jury    whether 

Under  the  laws  of  Ohio,  sewerage  is  the  damages  were  too  remote  to  entitle 

one  of  the  legitimate  uses  to  which  the  the  plaintiff  to  recover  :  T.P.&  W.  H. 

pablic  streets  and  alleys  of  the  city  of  H.  Co.  v.  Pindar,  53  Illinois,  448,  5 

Cincinnati  may  be  appropriated  to  its  Am.  Rep.,  57,  and  see  note  p.  60. 

municipal  authorities  ;    UUu  of  Cincin-  See  to  same  effect  KeUogg  v.  Chicago ^ 

ruUi  V.  Penny y  21  Ohio  8t>Kep.,  499.  etc.,  26  Wisconsin,  228, 7  Am.  Rep.,  69, 

Where  a  house  was  burned  by  the  note  p.   80  ;  Fiynn  v.  San  Fraiusisco, 

alleged  negligence  of  the  servants  of  a  etc.,  40  Cal.,  14,  6  Am.  Rep.,  595,  and 

ndlroad  company,  from  sparks  escap-  note  pp.  597-600 ;  OU  Greek  v,  Keigh- 

ing  from  a  locomotive  engine,  setting  ran,  74  Penn.  St.  Rep.,  816. 


[Law  Reports,  7  House  of  Lords,  269.] 
June  29,  80,  1874. 

The  Proprietors  of  The  Cork  Distilleries  Company, 
Plaintiffs  in  Error ;  and  The  Directors,  &c.,  of  the- Great 
Southern  ani>  Western  Railway  Company  (Ireland), 
in  Error  ('). 

Carriers — Conaigneea — Customt  Duties, 

Wliere  goods  are  delivered  by  a  vendor  to  a  carrier  to  be  carried  to  a  certain  place, 
with  the  added  words,  *'  for  Messrs.  .  .  .  <&  Co.",  these  persons  thus  appearing  to  be 
the  consignees  of  the  &;oods,  may  demand  them  of  the  carrier  at  another  place ;  and 
ir  on  such  demand,  and  on  receiving  payment  for  the  carriage,  the  carrier  (who  has 
not  received  from  the  vendor  any  special  communication  on  the  subject  of  the  place 
of  delivery)  delivers  them  np  to  the  consignees,  the  carrier  will  not  be  responsible  to 
the  vendor  for  any  damages  which  may  arise  to  the  vendor  from  such  delivery. 

Distillers  in  Cork,  who  were  under  bond  to  the  Crown  to  pay  the  duties  on  all 
spirits  which  they  might  be  permitted  to  remove  from  one  bonded  warehouse  to  an- 
other, sold  a  quantity«of  whisky  to  S.  <&  06.,  spirit  dealers  in  Limerick.  The  duty 
on  the  w)iisky  had  not  been  paid.  The  distillers  obtained  the  regular  permit  for  its 
removal  (the  permit  expressly  describing  the  whisky  as  spirit  on  which  duty  had 
not  been  pud)  and  delivered  it  to  a  railway  company  to  carry  it  to  Limerick.  The 
delivery  note  described  it  as  sent  from  Cork  to  "  Custom  Warehouse,  Limerick.  .  .  . 
For  Messrs.  J.  S.  <&  Co.,  Limerick  Station^  Limerick."  The  railway  company  gave  a  re- 
ceipt *note  in  these  terms,  **  From,  <&&...  One  puncheon  of  whisky  addressed  [370  * 
to  Seymour's  Customs  Warehouse  at  Limerick.  For  J.  S.  A  Co."  If  it  had  been 
taken  to  the  customs  warehouse  the  consignees  could  not  have  obtained  possession  of 
it  without  having  first  paid  .the  duty  on  it,  but  no  special  communication  was  made 
by  the  vendor  to  the  carriers  on  this  subject.  Before  arriving  there  the  oonragnees, 
J.  S.  A  Co.,  demanded  it  at  the  railway  station,  and  on  paying  the  carriage  obtained 
possession  of  it,  and  thus  escaped  paying  the  duty.  The  vendors  were  compelled 
mider  their  excise  bond  to  pay  the  duty,  and  brougnt  an  action  agaiivst  the  carriers 
for  the  amount: 

Held,  that  this  was  the  case  of  an  ordinary  consignment ;  that  the  consignees  had 
the  right  to  demand  the  whisky  from  the  carriers ;  and  that  the  latter  were  not 
liable  to  make  good  the  loss  occasioned  to  the  distillers  by  its  delivery. 

In  this  case  the  plaintiffs  complained  of  the  wrongful  de- 
livery by  the  defendants  of  several  puncheons  of  whisky, 
which  had  been  entrusted  to  the  defendants  to  carry  from 

0)  Affirming  Irish  Rep.,  4  Com.  Law,  849,  6th  ed.,  111. 

10  Eng.  Rep.  4 
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Cork  to  Limerick,  to  be  delivered  at  the  customs  warehouse 
there.  The  summons  and  plaint  set  forth  that  the  plaintiffs 
were  incorporated  as  a  company  limited  by  shares,  for  the 
purpose,  amongst  others,  of  the  distillation  and  sale  of 
spirits,  and  were  under  an  obligation  in  writing  for  £10,000, 
to  Her  Majesty,  with  a  condition  thereunder  written  that  if 
all  spirit  transmitted  by  the  plaintiffs  from  one  inland  reve- 
nue duty-free  warehouse  to  another,  &c.,  under  permits, 
&c.,  should  arrive  without  alteration,  &c.,  and  within  the 
time  specified  in  the  permit,  &c.,  and  should  immediately 
be  delivered  into  thb  custody  of  the  proper  officer  of  revenue 
or  customs  there,  and  be  duly  warehoused  in  a  duty-free 
warehouse,  the  bond  should  be  void,  or  otherwise  remain  in 
full  effect ;  that  the  plaintiits  had  deposited  in  a  duty-free 
warehouse,  in  the  city  of  Cork,  dulj  approved,  &c.,  certain 
spirits  distilled  by  the  plaintiffs,  without  payment  of  duty 
thereon ;  and  on  the  19th  February,  1869,  permits  were  duly 
granted  for  the  removal  of  certain  puncheons  thereof  from 
the  same  warehouse  to  the  customs  warehouse.  Limerick,  be- 
ing a  place  duly  appointed,  &c.,  for  the  warehousing  Qf 
spirits  without  payment  of  duty,  within  a  certain  time ;  and 
tnereupon  and  in  consideration  that  the  plaintiffs  would  de- 
liver to  the  defendants,  as  carriers  of  goods  for  hire,  the 
said  puncheons  to  be  by  the  defendants  carried  from  Cork 
to  the  said  customs  warehouse,  Limerick,  according  to  the 
permission,  &c.,  and  subject  to  the  terms  specified  in  the 
said  permits,  and  to  be  there  delivered,  for  reward  to  the 
271]  defendants,  the  defendants  promised  tp  carry  *the  said 
puncheons  to  the  customs  warehouse,  Limerick,  and  there 
deliver  the  same,  to  the  proper  officer  duly  authorized  to  re- 
ceive the  same.  The  plaint  then  alleged  the  delivery  to  the 
defendants  for  that  purpose,  and  that  all  things  were  done 
to  enable  the  plaintiffs  to  maintain  thiS  action ;  and  that  the 
defendants  always  had  notice  of  the  premises,  yet  that  they 
did  not  deliver  the  whisky,  &c.,  whereby  the  plaintiffs  had 
been  compelled  under  their  bond  to  pay  the  duty  which  if 
the  whisky  had  been  duly  delivered  at  the  customs  warehouse. 
Limerick,  would  have  been  paid  by  the  plaintiffs'  customers. 
'  There  was  a  similar  count  in  respect  of  each  puncheon  of 
whisky ;  and  tliere  were  also  counts  in  trover.  . 
The  defendants,   by  their  pleas,   denied    notice  of    the 

I)remises  as  alleged,  and  denied  that  the  whisky  was  de- 
ivered  on  the  terms  alleged;  and  they  pleaded  that  the 
whisky  was  delivered  by  the  plaintiffs  to  the  defendants, 
upon  the  terms  that  it  should  he  carried  by  the  defendants 
from  Cork  to  Limerick,  and  should  be  there  delivered  by 
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the  defendant  to  certain  persons,  to  wit,  J.  Stein  &  Co.,  be- 
ing the  consignees  thereoi,  at  such  place  as  was  in  the  said 
several  consignment  notes  of  the  said  whisky  respectively 
mentioned,  or  at  such  other  place  as  the  said  consignees 
should  elect ;  and  they  alleged  that  the  consignees  did  elect 
to  take  the  said  several  parcels  of  whisky  at  the  defendants' 
station  in  Limerick  and  that  the  defendants  did  thereupon 
deliver  the  said  parcels  of  whisky  at  the  said  station.  Tnen 
followed  a  denial  that  the  goods  were  the  goods  of  the  plain- 
tiffs, and  that  the  defendants  had  been  guilty  of  converting 
the  same. 

The  facts  were  these :  The  plaintiffs  were  distillers  in  Cork ; 
they  were  under  the  bond  alleged  in  the  declaration  ;  they 
sold  twenty  puncheons  of  whisky  to  J.  Stein  &  Co.,  of  Lim- 
erick, and  these  puncheons  were  delivered  to  the  defendants 
to  be  carried  to  that  place.  The  delivery  notes  were  all  in 
the  following  form : 

**  Delivered  at  the  Great  Southern  &  Western  Railway  Co. 
in  good  order. 

"  Customs  Warehouse,  Limerick,  &c. 
**  One  puncheon  I  Hds  [  Trs  I  Qr.  casks  I  of  whisky. 
"  For  Messrs.  John  Stem  &  Co.,  Llmk.  Station,  Limerick. 

*'  Cork  Distilleries  Co.  (Limited)." 

*The  receipt  note  was  in  this  form  :  [272 

"  Cork,  19  Day  of  Feby.,  1869. 

"From  Thomas  Henry  HeW^itt  &  Co. 
"  Watercourse  Distillery — one  puncheon. 
*'  Of  whisky  addressed  to  Seymour's  Customs 
"  Warehouse  at  Limerick. 

"  For  John  Stein  &  Co." 

The  permit  which  accompanied  the  puncheons  was  (so  far 
as  is  material  for  this  case)  in  the  following  form  :  "  ]Permit 
Hewitt  &  Co.,  distillers  of  Cork,  to  remove  fi-om  duty  free 
warehouse  at  Watercourse,  &c.,  one  cask  of  plain  loritish 
spirits,  on  which  duty  has  not  been  paid,  containing,  &c., 

to  Custom  House  at  Limerick Conveyance,  car  and 

rail.  .  .  .  Bond  in  force."  When  the  duty  is  paid  the  per- 
mit states  the  fact,  and  is  accompanied  by  a  card  with  the 
name  and  address  of  the  purchaser. 

The  "Customs  Warehouse"  and  "Seymour's  Customs 
Warehouse,  Patrick  Street  Limerick"  are  bonded  or  duty- 
free warehouses  under  the  control  of  the  excise  for  the  pur- 
pose of  receiving  and  storing  whisky  on  which  duty  has  not 
been  paid,  and  are  situated  at  a  distance  of  about  half  a 
mile  irom  the  railway  station,  which  latter  is  just  outside 
the  town. 
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The  defendants  did  not  deliver  any  of  the  puncheons  at 
the  customs  warehouses,  but  J.  Stein  &  Co.  having  applied 
for  them  at  the  railway  station,  they  delivered  the  pun- 
cheons to  J.  Stein  &  Co.  at  that  place. 

Stein  &  Co.  never  paid  any  duty  on  the  whisky,  and  the 

Slaintiflfs  were  called  on  to  do  so  under  their  bond,  and  paid 
uty  id  the  amount  of  £1,360  5s.  It  did  not  appear  that 
any  special  communication  was  made  to  the  defendant3  as 
to  these  puncheons  of  whisky.  But  the  plaintiflfs  had  been 
for  a  long  time  in  the  habit  of  sending  wnisky  to  houses  in 
Limerick  by  the  means  of  the  defendants'  railway,  in  the 
manner  above  stated. 
The  court  was  to  be  at  liberty  to  draw  inferences  of  fact. 
The  Court  of  Queen's  Bench  gave  judgment  for  the  ^lain- 
tiflf8(*),  but  on  error  to  the  Exchequer  Chamber  that  judg- 
ment was  ;-eversed  (*).  The  case  was  then  brought  up  to  this 
House. 

273]  *The  judges  were  summoned,  and  Mr.  Justice  Mel- 
lor,  Mr.  Justice  Brett,  Mr.  Justice  Quain,  Mr.  Baron  Cleasby 
Mr.  Justice  Grove,  and  Mr.  Baron  Amphlett,  attended. 

Sir  /.  Karslake,  Q.C.,  and  Mr.  Cohen,  Q.C.  (Mr.  WaierSy 
Q.C.,  and  Mr.  W.  M.  Johnson,  both  of  the  Irish  bar,  were 
with  them),  for  the  plaintiffs  in  error  :  The  duty  of  the  car- 
riers is  properly  alleged  in  the  plaint.  The  contract  with 
them  was  to  carry  the  whisky  to  the  bonded  warehouse,  and 
not  elsewhere,  and  there  are  no  circumstances  in  this  case 
which  justify  the  contention  of  the  carriers  that  they  were 
warranted  in  delivering  the  whisky  to  the  consignees  wher- 
ever the  consignees  thought  fit  to  require  it  to  be  delivered. 
In  all  the  delivery  notes  the  pla^e  of  delivery  is  mentioned 
as  "Customs  Warehouse  Limerick,"  and  all  the  receipts 
given  by  the  carriers,  acknowledging  that  they  have  received 
the  whisky  for  carriage,  are  in  the  same  form.  The  con- 
tract made  by  the  carriers  with  the  distillers  was  therefore 
perfectly  plain,  and  was  evidenced  by  the  papers  on  both 
sides.  And  where  Stein  &  Co.  are  mentioned,  the  form  of 
expression  used  is  not  deliver  to  Stein  &  Co.,  hut  for  Stein 
&  Co.  This  showed  that,  though  they  might  ultimately 
claim  the  whisky,  it  was  in  the  meantime  to  oe  delivered  at 
the  particular  place  named.  It  was,  therefore,  a  special 
contract  to  carry  to  the  customs  warehouse,  and  not  else- 
where. The  case  states  that  the  distillers  h^  been  for  sev- 
eral years  in  the  habit  of  sending  whisky  in  this  manner  to 
Limerick,  and  therefore  the  carriers  knew  the  practice  and 
were  not  entitled  to  depart  from  it.     That  clearly  supports 

(0  Ir.  Rep.,  4  Com.  Law,  849.  («)  Ir.  Rep.,  6  Com.  Law,  111, 
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the  allegation  of  notice.  They  must  have  known,  too,  that 
the  duty  had  not  been  paid,  for  the  case  states  that  "  when 
the  duty  has  been  paid  the  cask  is  addressed  to  the  cus- 
tomer, and  his  name  and  address  are  put  on  the  card  ;  and 
if  the  duty  had  been  paid  in  Cork  the  permit  would  have 
accompanied  the  address  card,  which  would  have  contained 
the  name  and  address  of  the  purchaser,  and  the  statement 
that  the  duty  was  paid.  Here  no  address  whatever  was 
given,  nor  such  statement  made,  and  consequently  the  car- 
riers had  full  notice  of  the  fact.  The  names  of  Stein  &  Co. 
were  introduced  for  the  purpose  of  informing  the  customs' 
officers  from  whom  they  would  receive  payment  of  the 
*dutj,  but  did  not  constitute  Stein  &  Co.  the  absolute  [274 
consignees  without  reference  to  the  duty.  The  consignee 
had  no  right  to  prevent  the  delivery  at  the  customs  ware- 
house, and  thus  defeat  or  delay  the  payment  of  .the  duty. 
If  the  duty  has  been  paid,  the  permit  states  the  fact,  and 
when  not  paid  it  states  that  in  express  terms,  and  therefore 
it  was  impossible  to  doubt  that  the  duty  here  had  not  been 
paid,  and  consequently  that  the  proper  place  at  which  to 
deliver  the  whisky  was  the  customs  warehouse,  to  which  the 
whisky  was  in  express  words  addressed.  And  the  practice, 
well  known  to  the  defendants,  was,  that  if  the  duty  had  not 
been  paid  the  whisky  went  to  the  customs  warehouse ;  if 
the  duty  had  been  paid,  the  whisky  was  addressed  to,  and 
went  to,  the  customer.  Stein  &  Co.  were  in  fact  acting  con- 
trary to  law  when  they  went  to  the  station  and  intercepted 
the  whisky  on  its  way  to  the  customs  warehouse.  The  ob- 
ject of  this  contract  was,  not  that  the  carriers  should  carry 
this  whisky' to  the  consignee  in  the  ordinary  sense  of  a 
contract  merely  for  carriage,  but  that  it  should  reach  his 
possession  through  the  authority  and  bv  the  means  of  the 
customs  warehouse.  The  contract  here  aid  not  rest  on  one 
single  document,  but  on  several,  and  on  the  known  course 
of  business  between  the  parties.  That  contract  had  been 
broken  by  the  carriers,  and  they  must  be  held  liable  to  pay 
as  damages  the  amount  of  the  loss  which  their  improper  de- 
livery of  the  whisky  had  occasioned. 

DvUon  V.  SoloTuonson  (*)  was  cited. 

yir : Joseph  Brown^  Q.C.,  and  Mr.  Gerald Mtzgibhon,  Q.C. 
(of  the  Irish  bar),  for  the  defendants  in  error :  It  is  difficult 
to  see  on  what  fact  in  the  case  the  argument  that  there  was 
here  any  special  contract  for  delivery  at  a  fixed  place  can  be 
foundea.  The  places  named  are  merely  the  places  where 
the  consignees  may  look  for  the  goods,  and  to  which  the 

(0  8  B.  4  p.,  682. 
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carriers,  for  the  convenience  of  the  consignees,  are  to  carry 
them ;  but  the  naming  of  them  does  not  exclude  the  right  of 
the  consignees  to  receive  them  at  another  place.  The  carriers 
had  no  right  to  refuse  delivery  to  the  consignees  if  the  con- 
signees paid  the  carriage.  'Jf he  contract  was  the  ordinary 
2Y5]  one  of  a  sale  to  a  j)urchaser,  and  a  ^consignment  to  him, 
and  it  fell,  therefore,  within  the  ordinary  rule  as  stated  by 
Lord  Kenyon  in  Dawes  v.  Peck  (*),  that  a  delivery  to  a  car- 
rier for  a  purchaser  was  a  delivery  to  the  purchaser  himself. 
The  only  duty  of  the  carriers  was  to  carry  the  goods  safely, 
and  to  deliver  them  to  the  consignees.  Tliey  had  nothing  to 
do  with  the  payment  of  duty;  and  if  Stein  <&  Co.  had  im- 
properly stopped  the  goods,  they,  and  not  the  carriers,  were 
answerable.  The  common  liability  of  carriers  could  not  be 
enlarged  by  anything  which  occured  between  the  buyer  and 
the  seller:  Home  v.  Tlie  Midland  Railway  Company (^). 
If  that  W2ts  to  be  done,  it  must  be  expressly  shown  that  the 
particular  matter  had  been  brought  to  the  knowledge  of  the 
carriers  and  that  they  had  assented  to  it.  Nothing  of  that 
sort  was  shown  here.  It  was  left  as  an  ordinary  contract  for 
the  carriage  of  goods.  The  Limerick  customs  station  was 
mentioned  as  the  place  where  the  delivery  might  take  place 
and  the  carriers  be  paid ;  but  there  was  nothing  to  show  that 
the  carriers  might  not,  at  the  demand  of  the  consignees,  de- 
liver the  goods  at  any  other  place  if  they  were  paid  for  the 
carriage.  The  10th  paragraph  of  the  case  expressly  stated 
that  "the  persons  to  whom  the  said  puncheons  of  whisky 
were  sold  by  the  plaintiffs,  and  who  were  liable  to  the  de- 
fendants for  the  payment  of  the  carriage  of  the  whisky,  were 
J.  Stein  &  Co.,  of  Limerick,  who  carry  on  the  business  of 
spirit  merchants  at  Limerick,  and  are  the  Messrs.  J.  Stein  & 
Cfo.  named  in  the  several  consignments."  Nothing  could  be 
plainer  than  this  to  show  that  this  was  an  ordinary  case  of 
sale  and  purchase,  and  an  ordinary  case  of  delivery  by  the 
seller  to  a  carrier  at  the  risk  and  for  the  benefit  of  the  con- 
signee, that  consignee  being  expressly  pointed  out  and  de- 
scribed. If  so,  the  ordinary  rules  applicable  to  such  a  case 
attached  to  this  transaction :  DunZop  v.  Lambert  (•).  Stein 
&  Co.  were  the  consignees,  and  being  so,  were  the  masters  of 
the  contract ;  they  were  liable  for  the  carriage,  and  had  they 
given  directions  to  change  the  place  of  delivery,  and  had 
those  directions  been  disobeyed,  they  would  have  been  enti- 
tled to  recover  damages  for  any  loss  thereby  occasioned: 
276]  Scothorn  v.  TJie  South  Staffordshire  *  Railway  Com- 
pany (*).    The  claim  for  damages  to  be  paid  by  the  carriers 

(»)  8  T.  R.,  830.     (»)  Law  Rep.,  7  C.  P.,  688.     («)  6  a.  A  F.,  600.    (*)  8  Ex.,  841. 
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was  altogether  one  of  an  exceptional  kind,  and  yet  it  was 
founded  upon  a  contract  for  carriage  which  was  altogether 
one  of  an  ordinary  kind.  Nothing  was  said  to  the  carriers 
as  to  the  bond,  nor  as  to  the  liability  of  the  plaintiffs  under  it. 

There  was  no  pretence  for  charging  a  wrongful  conversion 
here ;  the  goods  were  the  goods  of  the  consignees,  and  were 
so  described  in  all  the  documents,  and  the  only  bar  to  the 
right  of  possessing  them  was  that  of  paying  the  cost  of  the 
carriage.  That  bar  being  removed  by  payment  of  the  car- 
riage, the  consignees  were  entitled  to  the  possession  of  the 
goods. 

Mr.  Cohen  replied :  Stein  <&  Co.  had  no  right  of  control  over 
the  goods  until  after  they  had  arrived  at  the  customs  ware- 
bouse.  They  were  to  be  taken  thither /or  Stein  &  Co.,  but 
were  not  sent  for  delivery  to  Stein  &  Co.,  and  the  long  course 
of  dealing  between  the  parties  gave  sufficient  information  to 
the  carriers  that  spirits  expressly  described  as  Twt  having  the 
duty  paid  upon  them  ought  to  be  delivered  at  the  customs 
warehouse,  and  not  to  a  private  person,  although  he  might 
appear  to  be  the  consignee. 

The  Lord  Chancellor  (Lord  Cairns).  My  Lords,  in  this 
case  I  submit  to  your  Lordships  that  the  proper  question  to 
be  put  to  the  learned  Judges,  whose  assistance  we  have  the 
advantage  of  to-dav,  is,  whether  under  the  circumstances 
stated  in  the  special  case,  and  having  regard  to  the  liberty 
reserved  at  the  trial  to  draw  all  proper  inferences  from  the 
matters  stated  in  the  case,  the  defendants  in  error  are  liable 
to  the  plaintiffs  in  error  for  having  delivered  the  puncheons 
of  whisky  direct  to  Stein  &  Co. 

The  learned  judges  retired  for  a  short  time.  On  their  re- 
turn Mr.  Justice  Mellor  delivered  their  opinion : 

My  Lords,  in  answer  to  the  question  put  by  vour  Lord- 
ships to  the  judges,  I  am  authorized  to  say  that,  having 
regard  to  the  *infei:ences  which  ought  to  be  drawn  [277 
from  the  circumstances  stated  in  the  case,  they  are  of  opinion 
that  the  defendants  are  not  liable  to  an  action  by  the  plain- 
tiffs for  having  delivered  the  puncheons  of  whisky  in  question 
to  Messrs.  Stein  &  Co. 

There  is  evidence  in  the  present  case  that  these  goods  were, 
with  the  consent  or  by  the  authority  of  the  purcnaser,  can- 
signed  by  the  vendors,  as  consignors,  to  be  carried  by  the 
defendants  as  common  carriers,  to  be  delivered  to  the  pur- 
chaser as  consignee,  and  that  the  name  of  the  consignee  was 
made  known  to  the  defendants  at  the  time  of  the  deliverv. 
Under  such  circumstances  the  ordinary  inference  is  that  the 
contract  of  carriage  is  between  the  carrier  and  the  con- 
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signee,  the  consignor  being  the  agent  for  the  consignee  to 
make  it. 

It  appears  to  us  that  there  is  evidence  also  that  at  the  time 
of  the  delivery  there  was  a  specific  mention  that  the  freight 
was  to  be  paid  by  the  consignee.  Under  such  circumstances 
the  inference  is  almost  irresistible  that  the  contract  for  car- 
riage in  the  present  case  was  the  ordinary  contract  for  car- 
riage at  the  cost  and  risk  and  under  the  control  of  the 
consignee. 

We  are  far  from  saying  that,  under  other  evidence  of  facts, 
a  special  contract  might  not  be  inferred  between  the  earner 
and  the  consignor.  It  is  unnecessary  to  determine  whether, 
in  the  present  case,  if  there  had  been  evidence  that  the  plain- 
tiffs had  made  known  to  the  defendants  the  circumstances 
under  which,  and  the  parties  by  whom,  the  excise  bond  warf 
given,  a  jury  might  not  have  been  justified  in  inferring  that 
there  was  a  special  contract  as  to  tne  carriage  between  the 
defendants  and  the  plaintiffs.  Such  evidence  is  absent  from 
the  present  case ;  and,  therefore,  it  appears  to  us  that  there 
is  no  suflScient  evidence  of  anything  having  passed  between 
the  plaintiffs  and  the  defendants  other  than  such  as  raises 
the  inference  that  the  only  contract  of  carriage  was  the  ordi- 
nary one  between  carrier  and  consignee.  If  that  is  so,  it 
follows  that  the  plaintiffs  cannot  recover.  Whether,  as  be- 
tween the  defendants  and  the  excise,  the  defendants  were 
right  or  wrong  in  delivering  the  goods  to  Stein  &  Co.  any- 
where but  at  the  customs  warehouse  in  Limerick,  it  is  clear 
that,  as  between  the  carriers  and  Stein  &  Co.,  the  carriers 
might  well  deliver  them  atiany  time  or  place  at  which  Stein 
&  Co.  chose  to  demand  to  receive  them. 
278]  *We,  therefore,  think  that  the  defendants  are  not 
liable  to  the  plaintiffs  in  respect  of  the  delivery  by  the  de- 
fendants to  Stein  &  Co.  of  the  puncheons  of  whisky  in 
question. 

The  Lord  Chancellor  :  My  Lords,  I  am  sure  that  your 
Lordships  are  all  very  much  indebted  to  the  learned  judges 
for  the  immediate  consideration  which  they  have  given  to  the 
case  which  your  Lordships  have  heard  argued,  and  for  the 
very  clear  and  distinct  answer  they  have  given  to  the  ques- 
tion propounded  by  your  Lordships. 

My  Lords,  in  the  answer  of  the  learned  judges  to  that 

auestion  I  must  say  that  I  entirely  agree.  It  appears  to  me 
lat  if  there  has  been  a  difficulty  raised  in  this  case,  it  has 
arisen  from  the  somewhat  obscure  and  vague  and  unprecise 
statements  with  which  we  have  to  deal  in  the  special  case. 
Butj  passing  by  any  minute  criticisms  upon  those  statements, 
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what  I  think  your  Lordships  find  clearly  expressed  in  the  spe- 
cial case  is  this ;  the  Cork  Distilleries  Company  and  Stein  & 
Co.  appear  from  the  case  to  have  stood  in  the  position  of  ven- 
dors and  purchasers.  The  whisky  in  question  was  sold,  and 
it  must  be  assumed  that  it  was  in  accordance  with  the  orders 
of  the  purchasers  that  it  was  delivered  to  the  railway  com- 
pany, as  carriers,  to  be  carried  to  Limerick.  The  carriage 
was  to  be  paid  by  the  purchasers,  and  notice  was  taken  upon 
the  occasion  of  receiving  the  goods  for  transit  that  it  was  to 
be  so  paid.  If  the  case  ended  there,  if  there  was  nothing 
more  to  be  considered,  it  would  be  one  of  the  cases  of  the 
most  ordinary  occurrence  possible.  The  property .  would 
have  passed ;  the  transit  of  the  property  would  have  been 
at  the  risk  of  the  purchasers ;  tne  purchasers  would  have 
been  the  masters  of  Qie  contract  for  conveyance,  and  it  would 
have  been  for  the  purchasers  to  take  delivery  either  at  the 
place  indicated  at  tne  time  of  the  departure  oi  the  goods,  or 
at  any  other  place  at  which  they  afterwards  preferred  to  re- 
ceive the  goods. 

But,  my  Lords,  there  were  beyond  that,  in  this  case,  un- 
doubtedly, special  circumstances  in  the  position  of  the 
vendors.  The  vendors,  in  order  to  obtain  the  permit  neces- 
sary for  the  conveyance  of  the  whisky  in  question  without 
the  duty  being  paid,  were  obliged  to  ffive  a  bond  to  the 
customs,  making  themselves  *responsibTe  in  a  penal  [279 
sum  of  money  if  the  goods  were  not  carried  withm  the  time 
indicated,  and  to  the  place  specified  in  the  permit.  The 
case  does  not  state  whether  that  bond  was  given  by  the  dis- 
tilleries company  of  their  own  accord,  or  the  request  of 
Stein  &  Co.,  or  in  pursuance  of  a  course  of  business  which 
would  make  it  a  matter  of  ordinarj  occurrence  for  all  dis- 
tillers in  sending  out  goods  to  their  customers  without  the 
duty  being  paid  to  enter  into,  on  behalf  of  their  customers, 
the  bond  necessary  to  effect  the  conveyance  of  the  goods. 
My  Lords,  if  I  were  to  draw  an  inference  upon  that  subject, 
I  should  say  that  it  was  absolutely  impossible  that  persons 
in  the  position  of  Stein  &  Co.  and  the  Cork  Distilleries  Com- 
pany, from  time  to  time,  could  have  been  ignorant  that  it 
was  necessary  that  such  a  bond  must  be  given  in  order  to 
obtain  i)ermi8sion  for  the  transit  of  the  goods.  And  therefore  • 
the  bond  would  be  given  by  the  distilleries  company  really 
on  behalf  of  Stein  &  Co.;  and  Stein  &  Co.  would  be  respon- 
sible to  the  distilleries  company  if  they  did  anything  on 
their  part  to  frustrate  the  fulfilment  of  the  condition  of  that 
bond. 

However,  my  Lords,  that  being  the  position  of  the  distil- 
10  Eng.  Rep.  5 
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leries  company,  I  could  quite  understand  a  special  contract 
being  raised,  under  that  state  of  circumstances,  between  the 
distilleries  company  and  the  railway  company.  I  could 
quite  understand  tne  distilleries  company  either  making  a 
stipulation  in  this  ;particular  case,  or  making  a  general  stip- 
ulation with  the  railway  company,  with  regard  to  the  con- 
veyance of  all  their  whiskies  under  permit,  that  the  railway 
company  must  understand  that  the  placing  upon  the  whisky 
a  destination  to  a  customs  or  bonded  warehouse  was  not  to  be 
treated  as  a  mere  indication  of  the  address  for  the  consignee, 
but  that  it  must  in  all  cases  be  taken  as  of  the  essence  of 
the  contract  for  conveyance,  and  that  it  must  be  understood 
that  there  was  a  special  engagement  by  the  railway  com- 
pany with  the  consignors,  the  distilleries  company,  that 
they  would  carry  the  goods  to  that  place,  and  to  no  other 
place,  and  that  they  would  be  liable  to  the  consignors  if,  by 
reason  of  departing  from  that  particular  mode  of  transit, 
any  liability  should  fall  upon  the  consignors  under  their 
bond.  I  say  I  could  quite  understand  the  distilleries  com- 
pany coming  to  the  railway  company  and  explaining  that 
that  was  their  position,  and  requiring  them  to  make  a 
280]  *contract  of  that  kind  specially  with  them  as  consign- 
ors— ^a  contract  which,  as  it  appears  to  me,  might  be  quite 
separate  from  the  other  contract  of  conveyance  with  the 
consignees.  The  two  contracts  might  well  coexist  together, 
the  one  making  the  railway  company  liable  to  the  consign- 
ors according  to  the  amount  of  interest  which  they  had  in 
the  question  of  conveyance,  and  the  other  making  the  rail- 
way company  liable  to  the  consignees  for  the  value  of  the 
goods  conveyed. 

But,  my  Lords,  in  order  to  the  establishment  of  such  a 
contract  between  the  railway  company  and  the  distilleries 
company,  I  think  your  Lordships  must  be  able  to  find  that 
the  position  in  which  the  distilleries  company  had  placed 
themselves  under  their  bond  was  actually  and  clearly  made 
known  to  the  railway  company — ^that  it  was  made  known 
to  the  railway  company  not  merely  that  the  gooda  were 
passing  under  permit,  but  also  that  the  bond,  which  had 
obtained  the  permit  to  pass  the  goods,  had  been  given  by 
the  distilleries  company,  and  that  the  tenor  and  condition 
of  the  bond  were  of  the  character  I  have  described. 

Now,  my  Lords,  I  must  say  that  if  those  facts  were  made 
known  to  the  railway  company,  nothing  would  have  been 
easier  than  to  have  stated  that  upon  the  face  of  the  case. 
And  I  observe,  and  your  Lordships  will  observe,  that  the 
declaration  setting  out  the  bond  goes  on  to  aver  in  words 
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which  I  am  unable  to  treat  as  words  of  surplusage,  or  mere 
matters  of  course,  that  the  railway  company  had  notice  of 
this  bond.  But  there  is  not  a  word  that  I  can  find  in  the 
special  case  which  states  that  the  railway  company  had  such 
notice,  nor  is  there  a  statement  that  I  can  find  in  the  special 
case  from  which  I  am  able  to  draw  the  inference  that  the 
railway  directors  had  such  notice.  And  if  they  had  not 
such  notice,  then  it  appears  to  me  that  the  case  returns  into 
the  condition  in  which  I  originally  placed  it  before  your 
Lordships,  of  a  case  without  any  special  circumstances 
brought  home  to  the  knowledge  of  the  carriers — a,  case  in 
which  there  is  merely  a  consignor  and  consignee,  ancj  goods 
delivered  to  be  carried  for  the  consignee,  and  therefore  to  be 
under  his  order  with  regard  to  the  time  and  place  of  delivery. 

My  Lords,  I  therefore  think  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  is  correct;  and  that  your 
Lordships  will  be  *right  in  following  the  advice  given  [281 
to  the  House  by  the  learned  judges,  and  dismissing  the 
present  appeal. 

LoBD  Chelmsford  entirely  agreed  with  his  noblfe  and 
learned  friend. 

Lord  Hatherley  :  My  Lords,  I  have  only  to  say  that  I 
am  entirely  of  the  same  opinion.  I  think  the  reasdns  for  our 
judgment  nave  been  sufficiently  and  amply  stated,  namely, 
that  in  the  first  place,  according  to  the  statements  in  tne 
case,  and  according  to  the  inferences  we  are  invited  to  draw 
from  those  statements,  the  contract  appears  to  me  to  have 
been  made  with  the  consignees  through  the  agency  of  the 
consignors ;  and  secondly,  that  with  reference  to  the  bond, 
although  notice  of  the  bond  is  averred  in  the  pleadings, 
there  is  nothing  in  any  way  stated  in  the  case,  or  that  can 
be  deduced  from  the  case,  showing  that  such  notice  was  ^iven 
to  the  railway  company.  Upon  those  two  pounds,  either 
of  which  I  apprehend  would  be  amply  sufficient  to  decide 
the  case,  I  feel  bound  to  concur  in  the  conclusion  arrived  at 
by  my  noble  and  learned  friends. 

Lord  O' Hag  an:  My  Lords,  I  entirely  concur;  and  I 
will  avoid  making  any  observations  upon  the  case,  which 
has  been  so  fully  considered,  and  so  well  discussed,  save  to 
say  this,  that  ii  one  argument  which  was  presented  here 
to-day  had  not  been  presented  here,  as  it  was  not  presented 
in  either  of  the  courts  below,  I  should  have  felt  very  great 
doubt  indeed  upon  the  question.  I  should  have  said — put- 
ting out  of  the  case  altogether  the  question  of  illegality,  as 
to  which  I  do  not  think  there  is  any  doubt  at  all,  and  the 
question  of  property,  which  has  been  so  largely  discussed — 
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if  one  looks  merely  to  the  probabilities  of  the  case  with 
regard  to  the  interest  of  the  consignors  here  in  making  a 
special  contract,  and  the  documents  in  the  case  which  ap- 
pear to  indicate  that  it  was  intended  to  make  a  special  con- 
tract, limiting  the  consignees'  right  of  taking  the  goods  at 
any  place,  and  at  any  time  they  pleased,  to  a  right  to  take 
them  at  the  customs,  at  a  particular  place  after  tneir  arrival 
there,  and  particularly  considering  the  peculiar  phraseology 
2821  of  tne  *documents — which  dedicate  the  goods  not 
'*to''  the  person,  but  "for"  the  person — ^it  would  nave  been 
a  very  serious  question  indeed  wnether  the  judgment  of  the 
court  below  should  not  have  been  reversed.  However,  I 
am  of  opinion  that  the  judgment  is  right,  having  regard  to 
the  observations  which  fell  last  from  my  noble  and  learned 
friend  on  the  woolsack,  and  the  argument  which  has  been 
presented  so  very  forcibly  to-day,  that  the  circumstance 
that  the  damages  here  ai-e  of  a  very  exceptional  character, 
and  that  the  existence  of  this  bond,  and  the  consequential 
injury  which  might  arise  to  the  consignors,  was  not  commu- 
nicated to  the  railway  company — manifestly  upon  the  face 
of  the  documents  there  is  nothing  to  show  that — though 
there  is  an  allegation  of  notice  in  the  pleadings,  that  allega- 
tion of  notice  is  unproved.  Upon  that  ground,  my  Lords,- 
I  am  disposed  to  concur  in  amrming  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Ireland. 

Lord  Coleridge  :  My  Lords,  I  am  of  the  same  opinion. 
At  one  time  I  was  under  the  impression  that  there  was  evi- 
dence in  the  case,  from  which  such  a  state  of  things,  as  my 
noble  and  learned  friend  on  the  woolsack  suggested,  might 
not  unreasonably  be  supposed  to  exist  between  the  railway 
company  and  the  Cork  I)istilleries  Company,  did  exist  in 
point  of  fact.  If  I  could  have  found,  upon  consideration, 
that  there  was  such  evidence  I  should  have  been  of  a  differ- 
ent opinion  from  that  which  I  now  express.  But  on  con- 
sideration I  can  find  no  such  evidence.  I  therefore  concur 
with  the  rest  of  your  Lordships  in  thinking  that  this  judg- 
ment should  be  affirmed. 

Judgrnent  of  the  Court  of  Exchequer  Chamber 
in  Ireland  affirraed. 

Lords^  Journals^  30th  June,  1874. 

Attorneys  for  the  plaintiffs  in  error:  Henry  NobUtt  & 
8on^  Dublin;  Dawes  &  Son. 

Attorneys  for  the  defendants  in  error:  Barrington  & 
JefferSy  Dublin;  Young ^  Jackson  <£•  Co, 
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See  Moak's  Van  Sant.  PI.,  306-7,  and 
cases  there  cited. 

Where  a  common  carrier,  without 
requiring  evidence  of  identity,  delivers 
goods  to  a  stranger;  which  have  been 
fraudulently  ordered  by  the  latter  in 
the  name  of  a  fictitious  firm,  and  which 
have  been  shipped  in  compliance  with 
the  order,  directed  to  the  fictitious  firm, 
he  is  liable  to  the  consignor  for  their 
▼alue :  Price  v.  Owoego,  etc.,  50  N.  Y., 
213. 

This  case  seems  directly  in  conflict 
with  McKean  v.  Mclwr,  L.  R.,  6  Exc, 
86,  referred  to  therein.  The  New  York 
oonrt  seems  however  to  put  the  latter 
upon  the  ground  that  the  carrier  had 
delivered  under  a  custom. 

In  Duvba/ry.  BaaUnif  etc,,  (110  Mass., 
26),  A.  B.,  representing  hiniself  as  CD. 
of  P.  bought  goods  of  the  plaintifi ; 
the  goods  were  marked  for  C.  D.  and 
delivered  to  the  defendants,  commofi 
canien,  who  carried  them  to  P.  A.  B., 
who  was  known  to  the  defendants  by 
his  real  name,  applied  for  them  as  ihe 
property  of  C.  D. ,  and  the  defendants 
delivered  them  to  him  on  his  receipt, 
bat  without  producing  a  bill  of  lading 
which  the  defendant  had  delivered  to 
the  plaintiff,  promising  to  deliver  the 
goods  to  C.  D.  or  order.  There  was  no 
C.  D.  in  P.  Held  that  the  defendants 
were  not  liable  to  the  plaintiff  for  de- 
livering the  goods  to  A.  B. 

In  MaUmsy  v.  Gla/rk,  (6  Kansas,  82), 
a  party  empU>yed  an  attorney  to  write 
a  letter  for  him,  to  a  person  whom  he 
claimed  as  his  brother,  and  asked  of 
such  person  that  he  would  send  money 
to  the  attorney  for  the  use  of  such 
party ;  in  answer  to  such  letter  the 
person  so  applied  to  sent  a  draft  or 
drafts  to,  and  they  were  received  by, 
said  attorney,  for  the  purpose  of  deliv- 
ery to  his  employer,  which  drafts  were 
made  payable  to  the  order  of  such  em- 
plmrer,  by  the  name  under  which  he 
Lad  been  known  to  his  said  attorney, 
and  in  which  his  application  for  mon- 
ey had  been  made :  such  drafts  were 
so  sent  by  such  person  under  the  belief 
that   he  was   sending  money  to   his 


brother  for  his  use,  which  it  was  his 
intention  to  do  ;  but  in  truth  and  in 
fact  such' party  ^making  application  for 
money,  was  not  his  brother  and  had  no 
claims  whatever  upon  him.  Such  drafts 
were  given  into  the  hands  of  said  party 
to  whose  order  they  were  so  payable, 
and  were  negotiated  by  him  to,  and 
purchased  and  paid  for  in  money  by 
bankers,  in  due  course  of  their  business 
as  such  bankers,  and  upon  identifica- 
tion of  the  party  holding  them,  by  the 
said  attorney,  who  was  well  known 
to  them ;  all  the  parties,  excepting 
the  party  who  received  the  money, 
acted  in  good  faith.     Held  : 

1.  That  said  attorney  was,  under  the 
circumstances,  the  agent  for  the  person 
sending  the  drafts :  and  delivery  thereof 
by  him  to  the  party  vrho  employed  him 
to  write  for  the  money  was  with  like 
effect  as  if  such  person  had  himself 
made  the  delivery. 

2.  The  mistake  made  bv  which  the 
money  went  to  a  party  other  than  he 
intended  and  supposed  it  was  going 
to,  was  the  mistake  of  the  person  send- 
ing the  money  :  and  he  cannot  recover 
his  loss  incurred  by  reason  thereof, 
from  any  party  standing  in  the  relation 
to  the  transactidn  which  was  occupied 
>by  the  bankers,  who  purchased  the 
drafts. 

8.  The  bankers  in  purchasing  the 
drafts,  under  the  circumstances  sur- 
rounding such  case,  were  guilty  of  no 
negligence. 

4.  Such  a  case  is  in  no  way  similar 
to  one  where  a  draft  falls  into  the 
hands  of  a  person  not  entitled  thereto, 
either  by  theft  or  accident,  for  which 
the  party  sending  it  is  not  responsible. 
See  also  HaU  v.  Bradbury,  40  Conn., 
82. 

Upon  principle  it  is  difiicult  to  see 
why  a  baUee  executing  the  apparent  or- 
der of  the  bailor,  is  liable  to  tne  latter, 
because  he  does  not  exercise  a  greater 
degree  of  care  in  the  delivery  of  the 
property  sent,  than  the  bailor  and 
owner  who  sends  them  to  a  fictitious 
party  did,  in  the  sale  and  the  shipping. 
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[Law  Reports,  7  House  of  Lords,  288.] 
June  26,  26,  1874. 

283]  *The  Directors,  &c.,  op  the  Great  Western 
Railway  Company,  Plaintiffs  in  Error ;  and  John  May, 
Defendant  in  Error  (*). 

BaUway—"  Superjlvoiu  Land"--"  Vested^—B  dt  9  Viet,  e,  18,  ».  127. 

The  mcanine  of  the  phrase  "  superfluous  land*"  in  the  127th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  <&  9  Vict  c.  18)  is,  land  acquired  by  the  pro- 
moters of  the  undertaking,  but  not  required  for  the  purposes  of  the  undertaking. 

In  the  127th  section  the  word  "  required "  does  not  mean  demanded^  but  nec&aary, 
and  when  it  ceases  to  be  necessary,  this  land  becomes  superfluous  land. 

It  may  be  so  in  any  one  of  four  ways:  if  more  land  had  been  taken  than,  on  the 
execution  of  the  works,  appeared  to  be  needed — if  the  company  had  been  forced  to 
take  it  by  reason  of  not  being  able  to  obtain  a  part  of  any  property  without  taking 
the  rest — if  taken  for  works  then  deemed  to  be  required  for  permanent  use,  but 
which  afterwards  were  found  not  to  be  required,  and  were  therefore  abandoned — or,  if 
taken  only  for  a  temporary  purpose,  when  that  temporary  purpose  had  been  answered. 

The  conversion  of  it  to  other  purposes  than  those  of  the  undertaking  is  evidence 
of  its  being  superfluous. 

Though  land  acquired  for  the  purposes  of  the  undertaking  has  been  actually  used 
by  the  promoters,  if  that  use  is  only  one  of  a  temporary  nature,  the  land  having 
satisfied  that  use,  becomes  superfluous  land. 

Where  land  cannot  be  shown  to  be  required  for  the  purposes  of  the  undertaking,  it 
vests  absolutely  in  the  adjoining  owner  imder  the  127th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845 ;  having  so  become  "  vested  "  in  the  adjoining  owners,  it  is 
not  affected  by  the  circumstance  that  a  private  act,  passed  afterwards,  though  beforo 
it  is  claimed  by  an  ad/oining  owner,  extends  the  time  within  which  the  directors 
may  dispose  of  the  superfluous  lands  belonging  to  the  company. 

Lands  were  acquired  by  railway  directors,  as  for  the  purposes  of  their  undertaking, 
notices  under  the  compulsory  powers  clauses  being  given  as  to  all — but  the  valua- 
tion as  to  some  was  fixed  by  the  statutory  arbitrator,  as  to  the  rest  settled  by  agree- 
ment between  the  directors  and  the  landowners.  At  the  end  of  ten  years  the  pur- 
poses to  which  the  directors  had  applied  certain  portions  of  the  lands  thus  acquired 
had  been  answered,  and  the  directors  allowed  persons  to  occupy  these  particular 
portions  as  garden  grounds,  still  however  retaining  a  right  of  re-entry  thereon  on 
SI  84]  very  short  *notices.  An  adjoining  owner  claimed  them  under  the  127th 
section  of  the  Lands  Clauses  Consolidation  Act,  1846: 

Held,  that  his  claim  was  valid,  that  they  had  become  "  superfluous  land"  and  had 
"  vested  "  in  him,  within  the  meaning  of  the  section,  and  it  had  not  been  necessary 
for  him  to  do  any  act  to  bring  about  that  legal  result 

Ejectment  by  John  May,  brought  on  the  10th  of  June, 
1869,  to  recover  a  piece  of  land  of  about  four  acres,  situate 
in  the  parish  of  Basingstoke,  in  the  county  of  Hants.  The 
facts  were  stated  in  a  specif,!  case  for  the  consideration  of 
the  Court  of  Queen's  Bench,  and  in  January,  1872,  that 
court  gave  judgment  for  the  plaintiff  Q.  The  directors 
brought  error  on  the  judgment,  which  was,  nowever,  affirmed 
in  the  Exchequer  Chamber  (•). 

(»)  Affirming  L.  R.,  8  Q.  B.,  26;  7  Id.,  are  stated  in  detail  in  the  reports  in  the 

864.  '  court  below,  and  in  the  first  of  them  a 

(^)  Law  Rep.,  V  Q.  B.,  S64.  colored  plan  of  the  land  is  given. 
(>)  Law  Rep.,  8  Q.  B,,  26.     The  facts 
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The  Berks  and  Hants  Railway  Act,  1845,  incorporated 
certain  persons  as  a  company  for  the  purpose  of  making  a 
railroad  frorfi  Reading  to  Newbnry  and  Hungerf ord,  and  a 
diverging  line  to  join  the  South- Western  Railway  near 
Basingstoke.  By  sect.  34  the  compulsory  powers  for  pur- 
chasing land  were  not  to  be  exercised  after  three  years  from 
the  passing  of  the  act,  and  five  years  were  given  for  the 
comj)letion  of  the  railroad.  The  powers  given  by  the  act 
expired,  therefore,  on  the  30th  of  June,  1860.  By  an  act 
passed  on  the  14th  of  May,  1846,  all  the  powers,  &c.,  granted 
to  the  Berks  and  Hants  Railway  Company  vested  in  the 
Great  Western  Railway  Compjiny.  The  usual  notices  re- 
quired in  a  case  where  directors  intend  to  exercise  compul- 
sory powers  of  purchase,  were  given  to  Mrs.  May  (.the  mother 
of  the  present  defendant  in. error),  and  two  other  persons, 
the  then  owners  of  the  land  in  question. 

On  the  12th  of  May,  1847,  the  lands,  divided  into  two  por- 
tions, containing  together  about  16a.  Ob.  33p.,  were  con- 
veyed to  the  defendants  (now  the  plaintiffs  in  error),  their 
successors  and  assigns.  The  value  of  one  portion  had  been 
fixed  by  an  arbitrator  under  the  statute ;  the  value  of  the 
other  and  larger  portion  had  (after  the  statutory  notice  was 
given),  been  settled  by  agreement  between  the  parties.  The 
whole  value  amounted  to  £2,3317^.  *The  defendants  [285 
took  possession,  and  on  a  portion  thereof,  containing  about 
5a.  23p.,  constructed,  at  the  southern  end  of  the  field,  a  part  of 
.the  railway  and  a  station  and  other  works  connected  with 
the  railway.  On  the  remainder  of  the  field  they  deposited 
chalk  and  other  "spoil"  excavated  near  the  place,  the  whole 
field  having  been  purchased  because  the  directors  required 
at  that  time  a  place  where  such  chalk  and  spoil  could  be 
deposited.  '  The  chalk  and  spoil  remained  there,  forming  in 
^ome  places  mounds  which  varied  in  depth  from  one  to  eight 
or  nine  feet.  The  defendants  allowed  the  station-master  and 
other  persons  in  their  service,  without  any  leases  or  written 
agreements,  to  occupy  this  portion  of  the  field.  These  per- 
sons cultivated  it,  and  obtained  crops  from  it.  On  the 
northern  and  eastern  part  of  the  field  a  lonff  and  narrow  slip 
of  land  containing  about  two  acres  had  been  left  without 
being  covered  by  the  spoil,  and  never  had  been  used  for  the 
railway  until  about  1869,  when  a  part  of  it  was  converted 
into  a  coal  siding.  That  part  was  excluded  from  the  present 
claim.  In  1868  the  directors  required  the  persons  occupy- 
ing and  cultivating  the  other  portion  of  the  field  as  above 
described,  to  pay  some  small  rents  in  respect  of  such  occu- 
pation.   The  quantity  of  land  in  respect  of  which  these 
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rents  were  paid  was  9a.  8r.  14p.  ;  the  number  of  persons  was 
about  fourteen,  and  the  aggregate  amount  of  such  rent  was 
JE12  4^.  2d,  There  was  one  written  agreement  entered  into 
by  the  defendants  with  regard  to  a  portion  of  the  land,  and 
by  that  agreement  one  Charles  Hewitt  became  tenant  thereof 
on  the  terms  of  accepting  three  months'  notice  to  (juit,  and, 
in  the  event  of  the  defendants  requiring  any  portion  of  the 
premises  for  the  purposes  of  the  railway  works,  they  were 
to  be  entitled  to  take  possession  thereof  on  giving  twenty- 
eight  days'  notice.  The  land  occupied  by  Hewitt  amounted 
to  between  two  and  three  acres,  and  formed  part  of  that 
claimed  by  the  plaintiff  May,  who  contended  that  under  the 
127tli  section  oi  the  Lands  Clauses  Act,  1854  ('),  the  land 
286]  covered  with  spoil  had  become  for  *the  purposes  of  the 
railway  * '  superfluous  land, ' '  ai}4  that  the  right  of  pre-emption 
of  the  same  had  now  vested  in  him  as  adjoining  owner.  The 
defendants  denied  this  contention,  and  disputed  his  right  to 
claim  the  lands.  The  case  reserved  to  the  court  the  right  to 
draw  inferences  of  fact.  In  1861  and  1868  two  (private)  acts 
were  passed  extending  the  time  for  disposing  of  the  super- 
fluous land  of  the  company  (•). 

The  decisions  in  both  courts  having  been  adverse  to  the 
defendants,  they  brought  up  the  case  for  error  to  this  House. 

Mr.  Mdiiisty,  Q.C.,  and  Mr.  Thesiger,  Q.C.  (Mr.  C,  J. 
Mathew  was  with  them),  for  the  plaintiffs  in  error :  The  first 
question  is  whether  the  land,  the  subject  of  this  proceeding, 
is  "superfluous  land"  within  the  meaning  of  the  127th  sec; 


(1)  Lands  Clauses  Consolidation  Act, 
1846  (8  A  9  Vict,  c  18,  s.  127):  "And 
with  respect  to  lands  acquired  by  the 
promoters  of  the  undertaking  under  the 
provisions  of  this  or  the  special  act,  or 
any  act  incorporated  therewith,  but  which 
shall  not  be  required  for  the  purposes 
thereof,  be  it  enacted  as  follows :  .  .  . 
Within  the  prescribed  period,  or  if  no 
period  be  prescribed,  within  ten  years 
after  the  expiration  of  the  time  limited 
by  the  special  act  for  the  completion  of 
the  works,  tlie  promoters  of  the  under- 
taking shall  absolutely  sell  and  dispose 
of  all  such  superfluous  lands,  and  apply* 
the  purchase-money  arising  from  such 
sales  to  the  purposes.of  the  special  act; 
and  in  default  thereof  all  such  superflu- 
ous lands  remaining  unsold  at  the  expira- 
tion of  such  perioa  shall  thereupon  vest 
in  and  become  the  property  of  the  owners 
of  the  lands  adjoining  thereto,  in  propor- 
tion to  the  extent  of  their  lands  respec- 
tively adjoining  the  same." 


O  By  a  Great  Western  Railway  Act 
(private),  passed,  in  August,  1861,  it  was 
(clause  41)  declared  that  the  period  lim- 
ited by  the  Lands  Clauses  Act,  1846,  for 
the  sale  of  superfluous  land  belonging  to 
and  vested  in  the  company,  "shall  be 
and  the  same  are  hereby  extended  to  the 
further  period  of  seven  years  from  the 
passing  of  this  act." 

By  another  Great  Western  Railway 
Act,  expressly  passed  in  1868,  it  was  de- 
clared \y  clause  20  that  the  company 
may,  notwithstanding  anything  to  the 
contrary  in  the  Lands  Clauses  Consolida- 
tion Act,  1846,  or  any  act  relating  to  this 
compiny,  '*  retain  and  hold  any  lands  bc- 
lon^mg  to  them  in  the  parishes  enumer- 
ated in  the  schedule  to  this  act**  (of  which 
Basingstoke  was  one)  "which  have  not 
yet  been  applied  to  the  purposes  of  the 
company,  for  the  period  of  ten  years,"  at 
the  end  of  which  period  the  lands  were 
to  be  sold. 
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tion  of  the  Lands  Clauses  Consolidation  Act,  1846.  If  it  is 
not,  the  judgment  must  be  for  the  plaintiffs  in  error.  The 
second  g^uestion  is  whether,  if  it  bears  that  character,  there 
is  any  right  in  the  defendant  in  error  to  claim  it  as  vested  in 
him  bv  act  of  law,  he  having  done  nothing  within  a  time 
limited  for  asserting  *his  title  thereto.  And  thirdly,  [287 
whether  he  has  any  title  to  make  the  claim  as  an  adjoining 
owner.  [Lord  Selborne  referred  on  the  subject  of  this  last 
question  to  South-  Western  Railway  Company  v.  Bldck- 
more  (*).]  That  case  depended  rather  on  the  128th  than  on 
the  127th  sec^on  of  the  statute,  iand  therefore  did  not  govern 
the  present.  There,  too,  the  railway  company  had  put  up 
the  land  for  sale  as  ''  surplus  land,"  while  nere  the  directors 
had  retained  the  land  as  their  own  property,  ,and  had  never 
in  any  way  shown  a  disposition'to  part  with  it. 

The  land  was  certainly  not  supernuous  land.     It  had  been 

Purchased  for  a  necessary  purpose  of  the  undertaking,  it 
ad  actually  been  used,  and  was  still  liable  to  be  used 
for  purposes  connected  therewith  should  the  directors  have 
to  excavate  other  lands,  or  for  the  making  of  sidings,  or 
station  houses,  or  for  anything  of  that  kind.  Moody  v. 
Corhitt  (•)  is  distinguishable  from  the  present  case.  Tnere 
land  had  been  purcnased  for  the  particular  purpose  of  build- 
ing a  bridge.  After  the  bridge  was  built,  land  was  left  for 
which  the  company  had  no  use,  and  it  was  let  out  in  the 
ordinary  way  and  for  purely  agricultural  purposes,  while 
here  it  was  only  occupied  hj  some  of  the  directors'  servants, 
who  merely  held  it  at  the  will  of  the  directors,  and  coijld  be 
dispossessed  at  once,  and  the  only  instance  in  which  there 
was  a  letting  by  a  written  agreement,  there  was  a  special 
stipulation  inserted  therein  by  which  possession  could  be 
resumed  at  twenty-eight  days'  notice.  That  fact  showed 
that  it  was  still  in  the  contemplation  of  the  directors  to  use  " 
the  land  for  the  purpose  of.  the  undertaking.  The  deposit 
of  spoil  upon  the  land  was  a  necessary  purpose  of  the  un- 
dertaking. Such  spoil  must  be  deposited  somewhere,  and, 
if  removed  from  the  Itod  now  claimed,  the  directors  would 
have  to  acquire  other  land  whereon  it  might  be  deposited. 
To  impose  on  them  the  necessity  to  do  this  would  certainly 
not  be  in  accordance  with  the  intention  of  the  Legislature. 
The  spoil  deposited  on  the  land  was  not  the  land  itself,  and 
if  the  defendant  in  error  claimed  the  land  and  obtained  it  as 
vested  in  himself,  lie  might  require  the  removal  of  the  spoil, 
which  certainly  could  not  be  effected  *without  other  [288 

O  Law  Rep..  4  H.  L.,  6ia 
(*)  6  B.  ak  S.,  859;  7  B.  <&  S.,  644;  in  error,  Law  Rep.,  1  Q.  B.,  610. 

10  Eng.  Rep.  6 
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land  being  procured  to  be  applied  to  the  same  purpose.  If 
the  land  was  required,  as  it  was  required,  to  be  retained  for 
this  purpose  it  could  not  be  described  as  superfluous  land, 
but  was  land  actually  still  in  use.  Again,  having  been  actu- 
ally used  for  the  purposes  of  the  undertaking  it  could  not 
be  treated  as  land  taken  without  reference  to  such  purpose, 
and  therefore  liable  to  revert  to  the  adjoining  owners.  The 
property  in  it  still  continued  in  the  railway  company. 

Tnen,  again,  the  land  could  not  be  said  to  be  vested  in  the 
defendant  in  error,  for  he  was  not  compellable  to  take  it. 
There  had  not  been  any  devolution  of  it  to  him  by  act  of 
law  or  by  the  act  of  himself  or  the  directors.  His  liability 
to  be  compelled  to  take  it  must  be  identical  with  his  right 
to  demand  it,  for  both  al  ike  depended  on  the  phrase  ' '  vested. ' ' 
It  had  not  "vested"  in  him.  Now,  if  it  had  not  vested  in 
him,  and  vested  before  the  acts  of  1861  and  1868  had  passed, 
which  acts  extended  the  time  for  the  sale  of  the  lands,  the 
effect  of  those  acts  was  to  deprive  him  of  his  right  of  making 
the  claim.  The  word  "vested"  did  not  in  the  general  act 
mean  absolutely  vested  in  the  ordinary  sense  oi  that  term. 
The  words  of  a  statute,  though  sometimes  peremptory  in 
form,  were  not  necessarily  so  in  meaning.  Thus,  in  Roberts 
V.  Davey  Q\  though  the  words  were  that  if  mines  were  not 
worked  witnin  a  certain  time  the  lease  of  them  should  be 
"utterly  void  and  of  no  effect,"  the  meaning  was  held  not 
to  be  unqualified,  but  that  it  was  that  the  lease  should  be 
void  at  the  will  of  the  grantor,  who  was  also  required  to 
show  his  intention  to  treat  it  as  void.  So  in  MaZins  v. 
Freeman  (•)  a  like  construction  was  put  upon  the  17  Geo.  3, 
c.  50,  where  the  words  were,  that  if  the  purchaser  at  an 
auction  did  not  pay  the  auction  duty,  the  bidding  should 
be  "null  and  void  to  all  intents  and  purposes."  But  it 
was  held  that  a  bidder  who  refused  to  pay  the  duty  could 
not,  in  his  own  favor,  make  it  void,  and  so  rescind  the  con- 
tract, which  could  become  void  at  the  option  of  the  seller 
alone.  The  words  here  only  meant  that  after  the  sale,  duly 
effected  under  the  statute,  the  lands  should  vest  in  the 
purchaser. 

The  plaintiff  was  not  an  adjoining  owner.  There  was  a 
289]  portion  *of  the  land  belonging  to  the  company,  and 
within  the  limits  of  deviation,  on  the  northern  side  of  that 
which  was  covered  with  spoil,  and  that  portion  interposed 
between  the  land  now  claimed  and  Mr.  May's  property. 

Again,  the  whole  of  the  land  had  not  been  taken  under 
the  compulsory  powers,  but  had  formed  the  subject  of  agree- 

(»)  4  B.  A  Ad.,  664.  («)  4  Bing.  N.  C,  896. 
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ment  between  the  parties,  the  value  being  settled  by  them- 
selves, without  the  statutory  arbitration.  In  that  respect  it 
was  not  subject  to  the  claim  now  put  forward,  for  that  re- 
lated only  to  land  taken  under  the  compulsory  powers. 

Mr.  H.  T.  Cole^  Q.C.,  and  Mr.  Finder^  for  the  defendant 
in  error :  The  land  here  had  never  absolutely  and  irrecov- 
erably vested  in  the  company,  but  only  in  a  special  manner, 
sub  modOy  namely,  for  the  temporarv  purposes  of  the  un- 
dertaking and  the  works  thereof^  When  it  was  found  that 
the  railway  and  the  works  did  not  longer  require  the  use  ot 
this  land,  the  special  and  qualified  property  in  it,  given  only 
for  the  purposes  of  the  undertaking,  ceased,  the  land  became 
superfluous  land,  and  the  right  of  the  adjoining  owners  to 
pre-emption  became  perfect.  In  the  words  of  the  section,  it 
vested  in  them. 

The  object  of  the  Legislature  was  clear.  It  was  to  give  to 
the  persons  concerned  in  making  a  railway  such  land  as  was 
actually  required  for  the  purposes  of  the  undertaking,  but 
nothing  more.  It  certainly  was -not  to  make  them  land- 
owners and  landlords.  That  was  settled  in  Beauchamp  v. 
The  Great  Western  Railway  Company  (^\  where  it  was 
held  that  the  making  of  a  road  which  the  company  was 
compellable  to  make,  showed  that  the  land  employed  in 
makm^  it  was  not  superfluous  land,  but  that  otherwise  it 
would  nave  been  so.  And  Rangeley  v.  Midland  Railway 
Company  C)  had  previously  decided  that ''  for  the  purposes 
of  the  act"  must  oe  taken  to  mean  the  permanent  putposes, 
and  the  land  taken  must  be  land  bona  fide  intended  to  be 
used  for  such  purposes.  Now  here  the  case  itself  stated 
that  the  land  had  been  taken  for  the  purpose  of  depositing 
on  it  spoil,  which  was  a  *temporary  purpose  onlv,  and  [290 
that  purpose  had  been  answered,  and  the  land  had  now  be- 
come needless  for  any  purposes  of  the  undertaking.  Then 
there  being  no  other  use  for  the  land,  none  to  which  it  was 
to  be  put  connected  with  the  undertaking,  it  was  clear  that 
it  was  not  retained  for  the  permanent  purposes  of  the  com- 
pany. At  the  end  of  ten  years  it  therefore  became,  within 
the  words  of  the  statute,  superfluous  land,  and  the  company 
was  bound  to  dispose  of  it. 

There  was  nothing  in  the  argument  that,  having  been 
once  used  by  the  company,  the  land  became  forever  vested 
in  the  company.  If  the  directors  obtained  land,  and  on  it 
built  a  station,  no  doubt  that  land  would  be  land  required 
and  used  for  the  purposes  of  the  railway.  But  if,  at  the 
end  of  a  few  years,  the  directors  determined  to  abandon 

(>)  Law  Rep.,  8  Ch.  Ap.,  745.  («)  Law  Rep.,  8  Ch.  Ap.,  806. 
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that  station,  pulled  down  the  house  and  left  the  land  utterly 
unoccupied  and  bare,  no  one  could  pretend  that,  because  it 
had  once  been  used  as  the  site  of  a  station,  it  remained  for- 
ever the  land  of  the  company.  Its  use  being  entirely  gone, 
it  reverted,  as  the  statute  intended,  to  its  original  character, 
and  must  belong  to  the  adjoining  owners.  Had  it  been 
known  from  the  first  that  this  land  was  merely  to  be  used 
for  the  deposit  of  ''spoil,"  which  was  soil  taken  from  other 
land,  and  then  let  for  garden  purposes,  an  application  could 
have  been  made  to  chancery,  and  no  doubt  an  injunction 
would  have  issued  to  prevent  the  defendants  from  taking  it 
under  compulsory  powers.  Eoersfleld  v.  The  Mid-Sussex 
Railway  (fompanyt^) ;  Dodd  v.  The  Salisbury  and  Yeovil 
Railway  Company  (') ;  and  the  principle  had  been  recog- 
nized in  the  recent  case  of  Quin^n  v.  The  Corporation  of 
Bristol  {*\  where,  acting  upon  Oalloioay  v.  The  Mayor  and 
Corporation  of  London{^\  the  distinction  between  a  corpo- 
ration with  duties  imposed  upon  it  by  Parliament  to  do 
certain  public  works,  and*a  railway  company,  which  for  its 
own  profit  undertook  to  construct  certain  works,  was  ex- 
pressly acted  on. 

The  whole  of  the  land  had  been  taken  under  the  compul- 
sory powers  of  the  company  according  to  notices  formally 
291]  given,  and  *no  part  of  it  bore  a  different  character 
merely  because  the  value  of  that  part  had  been  settled  by 
private  agreement  instead  of  being  made  the  subject  of  statu- 
tory arbitration. 

The  land  having  by  the  force  of  the  127th  section  of  the 
statute  vested  in  the  adjoining  owners  before  the  passing  of 
the  private  acts  of  the  years  1861  and  1868,  those  acts  could 
have  no  effectual  operation  on  it ;  they  related  only  to  land 
belonging  to  the  company,  and  by  force  of  the  statute  this 
land  had  ceased  to  belong  to  the  company. 

Mr.  Manisty^  in  reply :  The  case  of  Eeersfield  v.  The 
Mid-Sussex  Railway  uompany  (*)  has  no  bearing  on  the 
present.  That  was  a  mere  agreement  to  purchase  the  soil 
of  a  piece  of  land  to  make  an  embankment.  Of  course, 
when  the  embankment  was  made,  the  purpose  of  the  pur- 
chase was  accomplished,  and  the  land  itself  belonged  to 
the  owners  with  whom  the  bargain  had  been  made.  The 
railway  company,  having  no  farmer  purpose  for  it  connected 
with  the  raimay,  could  not  pretend  to  claim  the  right  of  it. 

Q)  8  De  G.  A  J.,  286 :  28  L.  J.  (Ch.),        (*)  Law  Rep.,  1  H.  L.,  84. 
107.  (*)  8  De  G.  A  J.,  286  ;   28  L.  J.  (Ch.), 

(«)  1  Giff.,  168.  107. 

(»)  Law  Rep.,  17  Eq.,  624. 
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So,  again,  Bodd  v.  The  Salisbury  Railway  Company  (*)  is 
inapplicable  here.  There  the  company  endeavored  to  get 
possession  of  land,  not  for  the  purposes  of  the  railway,  but 
for  a  subsidiary  purpose,  that  of  constructing  a  road  which 
would  be  convenient  for  the  use  of  the  company,  and  it  was 
held  that  the  compulsory  powers  in  the  company's  act  could 
not  be  put  in  force.  Here  the  use  of  the  land  was  one  di- 
rectly connected  with  the  construction  of  the  railway,  and 
there  was  no  authority  for  saying  that  because  that  first 

I)urpo8e  had  been  answered,  though  a  farther  use  of  the 
and  for  another  purpose  connected  with  the  railway  was 
likely  to  be  required,  the  land  could  be  treated  as  super- 
fluous land. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  before 
I  refer  to  the  history^  of  the  land  which  is  in  question  in  this 
case,  I  will,  in  the  first  place,  ask  your  Lordfeuiips'  attention 
to  the  clause  of  the  act  of  Parliament  upon  which,  by 
*the  admissions  of  both  sides,  the  question  which  [292 
your  Lordships  have  to  determine  must  turn.  That  clause 
IS  the  127th  of  the  Lands  Clauses  Consplidation  Act,  1846, 
taken  in  connection  with  the  preface  without  a  number  by 
which  that  clause  is  immediately  preceded.  The  words  of 
the  preface  to  the  clause  are  these:  "And  with  respect  to 
lands  acc[uired  by  the  promoters  of  the  undertaking,  under 
the  provisions  of  this  or  the  special  act,  or  any  act  incorpo- 
rated therewith,  but  which  snail  not  be  required  for  the 
purposes  thereof,  be  it  enacted  as  follows."  Then  certain 
provisions  are  made,  which  I  will  afterwards  refer  to,  with 
regard  to  selling  the  land  which  is  thus  described,  and  with 
regard  to  the  vesting  of  that  land  in  adjoining  owners  in  case 
it  18  not  sold. 

The  first  question  which  jrour  Lordships  will  have  to  con- 
sider upon  this  clause  is,  independently  of  the  particular 
point  of  time  at  which  the  question  has  to  be  decided 
whether  land  is  or  is  not  superfluous,  what  is  the  meaning 
of  "superfluous  land"  under  those  words  which  I  have 
read  ?  Now  the  synonym  which  is  given  in  these  words  for, 
"superfluous  lands"  is  this,  "land  acquired  by  the  promo- 
ters of  the  undertaking,"  but  "not  required  for  the  pur- 
poses thereof "  under  the  provisions  of  the  statute,  or  "of 
the  special  act  or  any  act  incorporated  therewith,"  accord- 
ing as  jour  Lordships  may  interpret  the  word  "thereof"  to 
refer  either  to  the  undertaking  or  to  the  special  and  incor- 
porated acts.  My  own  opinion,  my  Lords,  although  I  do 
not  think  it  of  very  much  importance  for  the  question  you 

O  1  Giflf.,  158. 
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have  to  determine,  is  that  the  word  "thereof"  refers  to  the 
undertaking,  and  that  the  meaning  of  superfluous  land  is, 
land  acquired  by  the  promoters  of  the  undertaking,  but  not 
required  for  the  purposes  of  the  undertaking.  Again,  I  say, 
postponing  the  question  of  the  period  of  time  at  which  the 
ludgment  nas  to  be  passed  upon  what  is  superfluous  land, 
now  is  it  that  land  becomes,  within  this  definition,  ''super- 
fluous land?"  It  appears  to  me  that  it  may  become 
."  superfluous  land"  in  one  of  four  different  ways.  It  may 
be,  in  the  first  place,  land  originally  taken  under  the  com- 
pulsory, powers,  but  taken  upon  a  wrong  estimate  or  calcu- 
lation of  the  quantity  of  land  which  would  be  required  for 
293]  a  purpose  for  which  it  is  afterwards  *found  out,  by 
experience,  that  less  land  than  was  originally  supposed  will 
be  sufficient.  Or  it  mav,  in  the  second  place,  be  land  which, 
under  the  provisions  of  other  clauses  with  which  your  Lord- 
ships are  lamiliar,  the  railway  company  may  have  been 
forced  to  take  by  reason  of  wishing  to  take  a"  part  only  of 
premises.  There,  ex  hypothesis  that  which  the  directors 
are  forced  to  take  is  not  land  which  in  any  sense  they  wish 
to  take  or  want  for  the  purposes  of  their  undertaking — ^it  is 
thrust  upon  them  for  the  benefit  of  the  landowners,  and  ob- 
viously IS  superfluous  land.  Or,  in  the  third  place,  it  may 
be  land  taken  originally,  and  required  originally,  for  the 
permanent  works  of  the  line,  but  which,  in  the  course  of 
subsequent  years,  turns  out  to  have  been  occupied  by  works 
which  are  abandoned,  and  which,  by  reason  of  the  aban- 
donment of  those  works  originally  supposed  to  be  j)erm'a- 
nent,  becomes  land  no  longer  required  by  the  company.  Or 
it  may,  in  the  fourth  place,  be  land  which  has  been  allowed 
to  be  taken  by  the  company,  or  which  has  been  forced  to 
be  taken  by  the  company  for  temporary  purposes,  and 
which  has  been  taken  oy  the  company  with  the  intention 
ori^nally  of  its  being  used  only  for  temporary  purposes, 
which  temporary  purposes  have  come  to  an  end.  At 
present  I  am  not  sure  that  there  is  any  other  kind  of  land 
which  cowld  be  described  as  superfluous,  but  all  those  four 
classes  of  land  are  clearly  superfluous  land  within  that 
definition  which  I  have  mentioned,  namely,  land  which 
was  originally  acquired  for  the  purposes  of  the  undertak- 
ing, but  which  is  not  required  for  the  purposes  of  the  un- 
dertaking. 

My  Lords,  with  regard  to  all  these  classes  of  land  the 
policy  of  the  Legislature  clearly  applies  itself.  The  policy 
which  dictated  that  127th  clause  is  obviously  this :  a  railway 
company  is  armed  with  powers  to  take  land  from  land-* 
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owners  against  their  will.  The  object  to  be  attained  is  the 
effectuating  of  a  great  national  enterprise.  It  is  not  part  of 
that  object,  on  the  contrary,  it  is  foreign  and  antagonistic 
to  that  object,  to  make  railway  companies  landowners  for 
the  purpose  merely  of  owning  land.  The  object  on  the  part 
of  tne  Legislature  rather  is,  to  secure  to  the  landowners 
from  whom  land  is  taken  by  compulsion,  a  reverting,  as 
nearly  as  the  Legislature  can  accomplish  it,  of  all  land 
whicn  becomes  useless  *or  not  wanted  for  the  purpose  [294 
of  I  the  national  enterprise  which  has  been  sanctioned  by 
Parliament. 

Now,  my  Lords,  those  being  the  classes  which  occur  to 
my  mind  as  all  the  classes  into  which  superfluous  land 
should  be  divided,  the  next  question  which  your  Lordships 
Lave  to  consider  is,  what  is  the  time,  under  this  act  of  Par- 
liament, for  ascertaining  whether  land  is  or  is  not  super- 
fluous within  the  meaning  of  the  definition.  Now  there, 
again,  I  think  your  Lordships  will  find  it  convenient  to  bear 
in  mind  what  I  have  termed  the  policy  of  the  act  of  Parlia- 
ment. No  doubt  it  ijould  be  part  of  the  policy,  and  consis- 
tent with  that  i)olicy,  for  Parliament  to  accompany  and  to 
watch  over  a  railway  during  the  whole  of  its  existence,  and 
from  time  to  time,  not  only  during  the  first  ten  years  of  its 
existence  but  during  its  whole  life,  to  take  care  that  when- 
ever any  land  became  unwanted  for  the  purpose  of  the  rail- 
way, that  land  should  be  taken  from  railway  companies, 
either  by  forcing  them  to  sell  it,  or  by  providing  for  its 
return  to  its  original  owner.  But  practically  .that  is  a  course 
which  could  hardly  be  adopted.     It  would  be  impossible 

gractically  to  make  anjr  legislative  provision  which  should 
ang  about  »  railway  in  this  manner  for  the  whole  of  its 
existence.  Therefore,  what  it  appears  to  me,  and  what  I 
submit  to  your  Lordships,  Parliament  has  done  is  this :  it 
aims  at  no  such  impossible  result  as  I  have  described,  but 
it  takes,  as  that  which  will  conveniently  and  easily  accom- 
plish its  end,  a  period  either  of  ten  years,  or  of  a  few  years 
more  oi  of  a  few  years  less,  dating  from  the  creation  of  the 
parliamentary  powers ;  and  it  appoints  that  epoch  or  that 
crisis  as  the  point  of  time  at  which  a  survey  should  be  taken 
of  the  then  position  of  the  railway  company,  and  of  its 
works,  for  the  purpose  of  determining  what  land  is  at  that 
moment  supernuous.  And  then  it  appears  to  me — I  will 
read  the  clause,  and  your  Lordships  shall  judge  if  the  con- 
clusion is  a  legitimate  one — it  appears  to  me  that  the  problem 
which  has  in  every  case  to  be  solved  is  this ;  can  you  at  that 
moment  of  time  thus  indicated  by  Parliament  predicate  of 
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any  land  in  the  occupation  of  a  railway  company  that  it  is. 
at  that  moment  "  superflaous  land"  within  those  definitions 
of  the  term  "superfluous  land"  which  I  have  mentioned. 
If  it  is  '* superfluous  land"  within  those  definitions,  then  if 
295]  the  railway  company  *does  not  sell  it  at  the  moment, 
or  has  not  already  taken  steps  to  have  it  sold,  the  provision 
of  the  act  of  Parliament  for  vesting  it  in  the  adjoining  owner 
intervenes.  If  you  can  predicate  of  it  at  that  moment  that 
it  is  land  required — tha^t  is,  then  required — for  the  purposes 
of  the  undertaking,  the  railway  company  has  a  right  to  re- 
tain it,  and  Parliament  no  longer  exercises  any  control,  be- 
yond fixing  that  point  of  time,  over  its  destiny. 

Why  is  it  that  I  place  the  point  of  time  where  I  have 
placed  it,  at  the  expiration  of  ten  years,  or  whatever  other 
period  is  prescribed  by  the  act  of  Parliament  ?  The  words 
of  the  127th  section  are  these :  "Within  the  prescribed  pe- 
riod, or,  if  no  period  be  prescribed,  within  ten  years  after 
the  expiration  of  the  time  limited  by  the  special  act  for  the 
completion  of  the  works,  the  promoters  of  the  undertaking 
shall  absolutely  sell  and  dispose  of  all  such  superfluous 
lands,  and  apply  the  purchase-money  arising  from  the  sale 
to  the  purposes  of  the  special  act,  and  in  default  thereof  all 
such  superfluous  land  remaining  unsold  at  the  expiration  of 
such  period  shall  thereupon" — which  I  take  to  mean  on  the 
occurrence  of  that  point  of  time  taking  place,  and  finding 
the  land  not  required  for  the  purpose  of  tne  company — "  vest 
in  and  become  the  property  of  the  owners  of  land  adjoining 
thereto  in  proportion  to  the  extent  of  their  lands  respectively 
adjoining  the  same."  There  mav  be  cases,  indeed  cases 
have  occurred,  in  which  short  of  the  period  of  ten  years,  or 
whatever  other  period  may  be  prescribed,  questions  may 
arise  as  to  the  disposition  of  superfluous  lands,  and  the  rail- 
way company  may,  short  of  the  ten  years,  pronounce  of  their 
own  accord  land  to  be  superfluous,  and  proceed  to  sell  it,  or 
proceed  to  appropriate  it  in  some  other  way;  and  then  the 
adjacent  landowners  may  have  rights  upon  that  step  being 
taken  by  the  railway  company;  and  they  may  assert  those 
rights,  as  they  appear  to  nave  done  in  some  cases  (')  that 
were  cited  at  your  Lordships'  bar.  But,  supposing  nothing 
of  that  kind  occurs,  the  clause  contemplates  the  expiration 
of  the  ten  years  as  the  point  of  time  at  which  the  ultimate 
decision  is  to  be  made,  and  then  all  lands  with  regard  to 
which,  judging  of  the  question  of  fact,  you  can  predicate  that 
296]  *they  are  at  that  moment  superfluous,  and  not  re- 

(*)  See  London  and  SouihrWestem  Railway  Company  v.  Blaekmore,  Law  Rep.,  A 
H.  L.,  601. 
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quired  for  the  purpose  of  the  undertaking,  are  to  vest  in  the 
sidioining  landowners. 

That  l^ing  so,  let  me  ask  your  Lordships'  attention  to  the 
history  of  the  land  in  question  in  this  case,  which  appears 
to  me  to  be  a  very  short  one.  It  was  land  scheduled  to  the 
act  of  Parliament.  Notices  were  given  by  the  directors  in 
the  ordinary  form  to  take  it  as  scheduled  land,  under  their 
compulsory  powers,  for  the  purposes  of  the  act  of  Parlia- 
ment. It  18  (luite  possible  (I  do  not  think  it  necessary  to 
give  any  opinion  upon  the  point)  that  upon  those  notices  hav- 
ing been  given,  the  landowner  might  have  come  forward  in 
the  attituae  of  opposition,  and  might  have  said  to  the  rail- 
way company,  *'You  do  not  want  this  land;  at  all  events, 
you  do  not  want  the  whole  of  it  for  any  permanent  purpose. 
You  are  taking  it  really  for  a  temporary  purpose,  namely, 
for  a  spoil-bank.  I  prefer  that  you  should  not  purchase  it 
out  and  out,  but  that  you  should  use  it  in  that  temporary 
way,  under  the  other  clauses  of  the  act  of  Parliament,  and 
compensate  me  for  that  temporary  occupation.''  But  when 
a  landowner  is  served  with  a  notice,  he  is  not  supposed  to 
know,  and  is  not  bound  to  know,  what  the  particular  pur- 

Sose,  out  of  all  their  purposes,  is  that  for  which  the  railway 
irectors  are  going  to  use  the  land.  He  sees  that  it  is  sched- 
uled land ;  they  tell  him  that  they  want  it  for  the  purposes 
of  their  act,  and,  whatever  his  rights  might  be  if  he  were 
informed  of  the  whole  of  the  case,  being  dealt  with  in  the 
way  he  actually  is  dealt  with,  he  has  a  right  to  say  that 'the 
land  has  been  taken  from  him  by  compulsion  for  purposes 
at  the  time  represented  to  him  to  oe  the  permanent  purposes 
of  the  railway  company. 

It  was  in  tms  way  that  the  land  was  acquired  by  the  com- 
pany. In  point  of  fact,  so  far  as  I  can  understand  the  state- 
ments in  this  case,  it  never  was  acquired  by  the  company, 
and  never  was  intended  by  the  company  to  be  acquired,  as 
to  the  whole  of  it,  for  any  permanent  purpose.  I  find  no 
indication  in  the  statement  of  the  case  wnich  would  lead  me 
to  suppose  that,  even  at  the  original  acquisition  of  the  land, 
the  directors  supposed  that  they  would  require  the  whole 
of  it  for  the  purposes  of  their  line.  I  believe,  at  least  that 
♦is  the  inference  which  I  draw  from  the  statements  in  [297 
the  case,  that  even  at  the  outset  they  thought  that,  at  all 
events  as  to  a  large  part  of  it,  it  would  only  oe  required  for 
the  purposes  of  covering  it  with  spoil.  But  whatsoever  their 
original  intention  or  expectation  may  have  been,  beyond  all 
doubt  the  land,  by  whicn  1  mean  that  part  of  it  which  is  now 
in  question,  never  was  used  for  what  I  may  term  any  perma- 
10  Eng.  Rep.  7 
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nent  purpose  connected  with  the  line.  It  was  used  for  the 
temporary  purpose,  and  only  for  the  temporary  purpose,  of 
depositing  spoil  upon  it.  At  the  end  of  the  ten  years,  for 
that  is  the  point  of  time  to  which  I  have  to  direct  your  Lord- 
ships' attention,  it  was  found  as  a  plot  of  ground  upon 
which  spoil  had  been  deposited,  but  upon  which  spoil  nad 
ceased  any  longer  to  be  deposited,  and  there  it  lay,  as  a 
piece  of  ground  useless  and  unprofitable,  having  served  the 
purpose  lor  which  it  was  taken,  but  having  no  longer,  ac- 
cording to  this  case,  any  purpose  to  serve  in  connection  with 
the  railway. 

Now,  my  Lords,  if  in  that  state  of  things  the  i:ailway  di- 
rectors had  been  able  to  aver,  and  to  prove,  that  although  at 
that  moment  of  time,  and  for  some  time  before,  it  had  ceased 
to  be  used  even  for  the  temporary  purpose  of  depositing 
spoil,  still  there  were  purposes  of  the  undertaking  for  which 
it  might  afterwards  come  into  use,  for  which  it  was  after- 
wards intended  to  be  used ;  or  if  they  had  been  able  to  sa v 
with  regard  to  the  depositing  of  spoil,  that  that  was  a  work 
which  might  continue,  or  that  there  was  what  I  may  term 
the  correlative  work  to  the  depositing  of  spoil,  namely,  the 
carrying  away  of  ballast,  the  supplv  of  ballasting  to  be  made 
by  means  of  the  spoil,  or  out  of  tne  spoil  so  deposited — if 
they  had  been  able  to  say  that  there  was  that  object  remain- 
ing unsatisfied,  and  that  there  was  that  object  in  their  view 
for  which  they  expected  and  desired  to  retain  this  land — I 
am  "far  from  saying  that  the  company  might  not  upon  that 
footing  have  justified  the  retention  of  the  land.  1  do  not 
think  It  at  all  necessary  to  deny  that.  But,  imy  Lords,  I  have 
read  this  case  from  beginning  to  end,  and  I  cannot  find  a 
sentence  or  a  word  in  it  which  it  would  lead  me  to  suppose 
that  the  railway  directors  had  such  an  object  in  their  minds, 
or  desired  to  represent  in  the  contention  in  this  case,  that 
they  had  such  an  object  before  them.  The  case  is  abso- 
298]  lutely  silent  *upon  the  subject,  and  the  inference,  and 
I  think  the  only  inference,  your  Lordships  can  draw  from 
the  statements  m  the  case  is,  that  at  the  expiration  of  the 
ten  years  all  purposes  connected  with  this  land  had  been 
satisfied,  and  it  lay  then,  as  I  have  already  said,  a  useless, 
unprofitable,  objectless  piece  of  land  in  connection  with  the 
railway  company. 

Then,  my  Lords,  if  that  be  so,  what  is  the  result  ?  At  the 
end  of  the  ten  years  the  clause  of  the  act  of  Parliament  steps 
in,  and,  as  I  read  it,  takes  possession  of  ^,11  land  which  at 
that  time  is  in  the  position  1  have  described,  and  vesta  that 
land  in  the  owner  of  the  adjoining  land.    It  appears  to  me 
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that  that  operation  of  vesting  does  not  depend  in  any  way 
upon  the  consent  or  the  acceptance  of  the  owner  of  the  ad- 
joining land.  It  is  an  absolute,  complete  parliamentary 
vesting  of  the  land.  Those  cases,  founded  chiefly  upon  the 
old  doctrine  of  entry  for  condition  broken,  or  upon  the  cov- 
enants in  leases  introduced  for  the  benefit  of  the  lessor,  in 
which  it  has  beep  held  that  words  which  apparently  would 
make  the  grant  or  the  lease  void,  are  to  be  made  effectual  by 
some  farther  act,  indicating  that  the  person  entitled  to  take 
advantage  of  the  condition  desires  to  take  advantage  of  it, 
have,  in  my  mind,  no  bearing  whatever  upon  the  present 
case.  This  is  a  question  of  vesting  or  not  vesting,  which  is 
to  depend  upon  the  determination  oi  another  question,  which 
is  a  question  of  fact.  If  that  question  of  fact  is  determined 
against  the  railway  company,  the  vesting  takes  place,  and  no. 
person  has  any  power  whatever  to  prevent  it. 

My  Lords,  it  appears  to  me  that  the  question  of  fact  at  the 
end  of  the  ten  years  must  be  determined  against  the  railway 
company,  and  that  being  determined  against  the  railway 
company,  it  appears  to  me  that  the  vesting  took  place,  and 
if  it  did  take  place,  the  later  acts  of  Parliament  extending 
the  time  during  which  the  railway  company  is  obliged  to 
dispose  of  superfluous  land  have  no  application,  for  the  time 
is  only  extended  with  regard  to  land  which  after  the  expi- 
ration of  the  ten  years  was  found  in  the  ownership  and 
possession  of  the  railway  company.  If  I  am  right  m  the 
observations  I  have  made,  this  land  was  not  at  that  time  in 
the  ownership  of  the  railway  .company. 

*The  conclusion,  therefore,  at  which  I  arrive,  and  [299 
which  I  submit  to  your  Lordships,  is,  that  the  judgment  of 
the  court  below  is  correct,  and  that  the  judgment  of  the  Ex- 
chequer Chamber  ought  to  be  afSirmed. 

Lord  Chelmsford  :  My  Lords,  I  agree  with  my  noble 
and  learned  friend  in  every  Tespect,  and,  therefore,  it  will 
be  unnecessary  for  me  to  do  more  than  to  state  very  shortly 
the  conclusions  at  which  I  have  arrived. 

In  the  first  place,  I  think,  upon  the  facts  of  the  special 
case,  that  the  lands  at  the  end  oi  the  ten  years  not  being  re- 
quired for  the  permanent  purposes  of  the  undertaking,  they 
became  superfluous  lands,  notwithstanding  the  employment 
of  them  for  the  deposit  of  spoil,  which  was  a  temporary 
purpose  only.  Secondly,  I  think  that  at  the  end  of  the  ten 
years  the  lands  immediately  became  vested  in  the  respondent 
as  the  owner  of  the  adjoining  lands,  without  any  act  being 
necessary  indicating  his  acceptance  of  them.  And  thirdly, 
I  think  tnat,  having  so  vested  at  the  end  of  the  ten  years, 
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which  expired  on  the  30th  of  June,  1860,  the  act  of  1861,  ex- 
tending tne  time  for  the  sale  of  superfluous  lands  belonging 
to  the  company,  did  not  apply,  as  the  land  had  ceased  to 
belong  to  tne  company.  It  was  not  an  extension  of  the  term 
of  ten  years  which  had  expired,  but  the  creation  of  k  new 
period  of  seven  years. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Lord  Hatherley  :  Mv  Lords,  I  take  entirely  the  same 
view  of  the  construction  of  this  section,  upon  which  the  whole 
of  the  case  before  us  depends.  I  think  it  would  be  impossi- 
ble to  apply  that  section  to  the  case  of  lands  which  either 
have  never  been  wanted  at  all  for  the  purposes  of  the  rail- 
way, and  have  therefore  been  improperly  acquired,  or  to  the 
case  of  lands  which  having  been  taken  for  the  purposes  of 
the  company  have,  from  some  change  of  mind  or  purpose 
on  the  part  of  the  railway  directors,  either  been  for  a  time 
300]  iised  for  the  *purposesof  the  company,  but  afterwards, 
appear  not  to  be  so  required,  or  have  never  been  used  for 
any  such  purpose  of  the  company.  In  the  first  place,  it  is 
not  likely  that  such  a  limitation  would  be  in  the  contempla- 
tion of  the  Legislature  in  reference  to  lands  improperly 
taken,  and  not  wanted  for  the  purposes  of  the  company, 
because,  to  suppose  that  such  a  limitation  was  intended 
would  be  to  suppose  that  the  Legislature  was  providing  for 
those  cases  in  wnich  the  act  had  been  abused,  and  yet  not 
stating  its  provision  in  any  precise  termsj  but  leaving  it  in 
general  terms  as  we  find  it  here,  in  the  act,  an  enactment  with 
respect  to  all  lands  acquired  under  the  provisions  of  the  act. 
I  should  sav  that  attention  would  have  been  immediately 
directed  to  tne  lands  which  had  been  acquired  under  the  pro- 
visions of  the  act,  because  it  was  thought  that  they  might 
be  required,  and  it  was  expected  that  they  would  be  required 
for  the  purposes  of  the  undertaking,  but  which,  as  experi- 
ence afterwards  shows,  were  not  necessary  for  that  purpose. 

The  act  seems  to  have  been  very  strict  in  this  respect. 
The  Legislature  seems  to  have  enacted  this  particular  clause 
rather  as  a  means  of  eflfectuating  the  object  which  it  appears 
to  have  had  in  view,  of  not  leaving  any  lands  in  the  posses- 
sion of  companies  which  were  not  wanted  for  the  purpose  of 
their  works,  than  with  anv  direct  view  to  the  benefit  of  the 
owner  whose  lands  might  have  been  so  improperly  acquired. 
For  that  purpose  they  vest  this  property,  not  in  the  persons 
who  sold  the  land,  not  in  the  persons  who  might  at  first  sight 
appear  to  be  those  entitled  to  require  a  reconveyance  of  it, 
but  in  order  evidently  to  enforce  upon  the  company  the  sale 
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and  disposition  of  their  lands  which  they  did  not  require, 
and  in  order  to  compel  them  under  no  circumstances  to  re- 
tain possession  of  tnat  land  which  was  not  wanted  for  the 
purposes  for  which  the  Legislature  gave  it.  On  that  account 
they  enacted  two  provisions,  by  the  one  of  which  they  ena- 
bled the  company  to  sell  all  superfluous  lands,  and  by  the 
other  of  whicn  they  said.  If  you  do  not  do  that  which  we  re- 
quire to  be  done,  if  you  omit  or  neglect  to  sell  that  land 
which  you  no  longer  want,  then  we  will  have  this  somewhat 
singular  mode  of  coercing  you  and  punishing  you  for  not 
having  so  done,  and  of  course  at  the  *same  time  of  [301 
expediting  your  movements  with  respect  to  the  disposition 
of  the  land  which  you  do  not  want,  namely,  *' vesting"  it, 
as  it  is  here  expressed,  in  the  persons  who  own  the  adjacent 
land  according  to  their  respective  rights  in  regard  to  the  land 
so  adjoining  the  railway.  The  clause  itself  is  a  very  singu- 
lar one,  no  doubt.  A  good  deal  of  argument  has  been 
.addressed  to  us  by  Mr.  Manisty  with  respect  to  the  word 
"vesting;"  and  the  consequences  of  holding  that  which  we 
do  hold,  that  the  lands  do  vest  in  the  adjoining  ovmers. 

Having  disposed  of  the  first  and  principal  point  in  the 
case,  namely,  as  to  how  lands  which  are  not  wanted  at  the 
end  of  ten  years  are  to  be  disposed  of,  I  will  say  no  more 
with  regard  to  the  time  than  this — that  there  seems  to  be** 
nothing  unreasonable  in  that  time  which  is  given,  namely, 
ten  years,  as  a  proper  and  adequate  time  for  the  company 
to  ascertain  whether  it  wants  land  or  not.  We  do  not  find 
in  the  act  such  words  as  '*  lands  which  they  originally  re- 
quired," or  '*  which  they  improperly  acquired,"  or  the  like, 
but  the  question  rather  is,  whether  they  shall  be  required 
at  that  time  when  you  shall  come  to  consider  whether  they 
are  required.  Looking  at  the  words  we  find  in  the  act  I 
have  no  doubt  that  the  intention  of  the  Legislature  was  to 
take  a  survey  of  the  property  of  the  company,  and  the  cir- 
cumstances of  the  employment,  and  the  mode  of  the  em- 
ployment, of  the  property  of  the  company  at  the  end  of  that 
particular  period,  and  to  say  then  an  entire  clearance  must 
be  made  of  all  those  lands  which  shall  not  then  be  wanted. 

Now,  as  regards  the  facts  of  this  case,  there  can  be  no 
doubt,  upon  the  case  as  stated,  that  these  lands  were  not,  at 
the  end  of  the  ten  years,  required  for  the  purposes  of  the 
railway  company.  They  had  been  used  for  the  purpose  of 
making  a  spoil-bank  and  depositing  and  throwing  upon  tiiat 
land  the  spoil  which  the  railway  company  had  taken  from 
their  cuttings  and  tunnels.  Even  if  yQU  kept  to  the  very 
terms  of  the  act,  as  has  been  justly  observed,  you  would  be 
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led  to  expect  that  that  would  be  considered  a  temporary 
purpose,  for  it  is  one  of  the  temporary  purposes  that  are 
expressly  mentioned  in  the  Lands  Clauses  Act,  in  those 
clauses  which  follow  clause  30.  But,  as  was  observed  in 
302]  the  court  below,  *what  purpose  can  be  suggested  for 
which  this  spoil-bank  might  be  wanted  ?  It  is  not  easy  to 
suggest  a  purpose  for  which  this  spoil-bank  might  be  re- 
quired after  once  the  spoil  had  been  deposited  upon  it. 
However,  it  is  not  necessary  for  us  to  enter  into  that  ques- 
tion. I  agree  with  the  learned  judges  of  the  court  below, 
that  if  a  reasonable  purpose  of  the  railway  could  be  sug- 
gested for  which  the  use  of  this  land  covered  with  spoil 
would  be  required  at  some  reasonably  short  distance  of  time 
from  the  period  when  you  are  investigating  what  is  being 
done,  namely,  at  the  end  of  the  ten  years,  if  the  com- 
pany said,  We  shall  want  it  this  next  year  in  order  to  take 
away  as  ballast,  or  for  any  such  purpose — I  am  not  spiecify- 
ing  ballast,  but,  independently  of  that,  if  it  could  be  shown 
that  it  was  wanted  for  the  purpose  of  a  brickfield,  or  for 
the  purpose  of  obtaining  materials  for  future  repairs  of  the 
railway,  or  the  like,  if  there  was  any  reasonable  expectation 
of  its  being  req[uired  for  any  such  purpose,  we  should  have 
had  that  stated  in  the  case.  We  have  nothing  of  the  kind 
stated  in  the  case ;  therefore  it  is  unnecessary  for  us  to  form 
a  judgment  as  to  whether  it  might  or  might  not  be  wanted 
for  the  purposes  of  the  line,  purposes  which  would  render 
legitimate  tne  retention  of  the  land.  We  are  not  obliged  to 
consider  that.  It  has  been  usQd  for  depositing  spoil ;  it  has 
performed  its  duty,  and  if  nothing  more  is  to  be  done  with 
it  at  the  end  of  ten  years,  it  appears  to  me  to  be  clearly  land 
which  is  not  required  for  the  purpose  of  the  railway. 

My  Lords,  I  have  said  that  the  mode  of  compelling  a 
railway  company  to  dispose  of  land  seems  a  singular  one  in 
many  respects.  Observations  have  been  made,  some  of 
them  very  just  observations,  by  Mr.  Manisty,  as  to  the  in- 
convenience which  might  arise  in  consequence  of  the  land 
being  so  vested  in  the  adjoining  landowners.  But  so  it  is 
vested — that  is,  the  mode  of  vesting  prescribed  by  the  act  of 
Parliament  distinctly,  and  I  do  not  know  that  the  inconven- 
ience is  greater  than  it  would  be  under  a  demise  or  a  con- 
veyance by  which  land  is  vested  in  a  person  without  some 
intimation  from  him  of  his  being  willing  to  receive  it.  It  is 
not  for  me  to  say  that  that  is  convenient  or  inconvenient. 
I  might  suggest  a  number  of  strange  consequences  which 
might  arise  from  the  peculiar  course  which  is  directed  by 
303]  the  act  of  ^Parliament.     There  might  have  been  some 
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questions  of  this  kind  arising :  A  contest  might  arise  in 
some  cases  as  to  who  is  an  owner  of  land  adjoining  a  rail- 
way? The  question  might  also  arise:  Is  every  part  of 
the  property  of  a  man  who  is  an  owner  of  land  adjoining  a 
railway  to  entitle  him  to  a  share,  or  only  to  the  particular 
part  immediately  adjoining  the  railway,  and  not  any  part 
which,  after  you  have  passed  the  hedge  or  other  boundary 
of  the  railway,  is  behind  a  farther  hedge  i  Or  the  questions 
might  arise :  What  is  to  be  done  with  regard  to  infants  ? 
What  is  to  be  done  with  regard  to  married  women  ?  and  the 
like.  And  what  is  to  be  done  with  regard  to  partition  be- 
tween the  several  parties  who  are  interested  ?  All  that,  the 
Legislature  has  passed  by ;  but  this  determination,  at  least, 
th^  seem  to  have  come  to,  whoever  takes  it,  and  whatever 
dimculty  there  may  be  as  to  who  takes  it,  we  are  resolved 
that  you,  the  company,  shall  not  hold  it,  and  if  at  the  end 
of  ten  years  you  have  been  ill-advised  enough  not  to  have 
disposed  of  it — if  we  find  it  in  your  hands — we  will  take  it 
out  of  your  hands  and  put  it  into  the  hands  of  others,  leav- 
ing it  to  the  decision  of  the  proper  tribunals  to  say  who 
those  others  shall  be  ;  but  if  you  are  well  advised  you  will 
dispose  of  it  in  order  to  prevent  its  vesting  in  an  adjoining 
owner,  as  I  apprehend  that  the  ^and  has  vested  in  this  case. 

LoBD  Selrorne  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

In  the  preamble  to  this  127th  clause  the  word  "required" 
is  clearly  used  in  the  sense  not  of  demanded,  but  of  neces- 
sary;  and  the  words,  "shall  not  be  recjuired,"  are  not  only 
future  in  form,  which,  perhaps,  is  of  little  consequence,  but 
they  introduce  provisions  intended  to  oiperate  at,  or  before, 
a  fixed  future  time.  Therefore  the  question  of  fact,  whether 
the  land  is  necessary  for  anv  purpose  of  the  undertaking  or 
ijot,  unless  sooner  decided  by  the  directors  for  themselves, 
must  be  determined  at  that  time,  and  the  whole  policy  of 
the  provisions  evidently  points  to  the  same  conclusion. 

Now  the  rule,  my  Lords,  which  your  Lordships  will 
lay  down,  will  operate  in  some  cases,  in  favor  of  the  com- 
pamr  and  in  *otners  against  them.  It  will  operate  [304 
m  mvor  of  the  company  if  land  not  originally  required 
for  any  purpose  of  the  undertaking,  as  for  example, 
to  take  one  of  the  classes  pointed  out  by  my  noble  and 
learned  friend  on  the  woolsack,  land  which  the  directors 
were  forced  to  purchase  against  their  will,  if  such  land 
has  afterwards,  before  the  end  of  the  ten  years,  been  ac- 
tually applied  to,  or  become  bona  fide  wanted  for,  some 
purpose  of  the  undertaking ;  in  that  case  the  rule  will  op- 
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erate  in  the  company's  favor.  On  the  other  hand,  it  will 
operate  against  tne  company  if  the  land  which  has  been  at 
some  time  temporarily  used  or  wanted  for  some  purpose  of 
the  undertaking — whether  that  purpose  was  originally  con- 
templated as  temporary  or  as  permanent — ^has  before  the 
end  of  the  ten  years  ceased  to  be  bona  fide  used  or  wanted 
either  for  that  or  for  any  other  purpose  of  the  undertaking. 
Upon  the  whole,  my  Lords,  I  think  that  while  the  rule  is 
one  which  will  carry  into  effect  the  policy  of  the  statute,  and 
is  fairly  derivable  from  the  words,  it  is  as  convenient  a  rule, 
both  for  the  landowners  and  for  a  company,  as  any  other 
which  has  been  suggested  in  the  course  of  the  argument. 

Judgment  of  fhe  Court  of  Exchequer  affirmed. 

Lords^  Journals^  2Qth  June,  1874. 

Attorneys  for  the  plaintiflfs  in  error :  Messrs.  Toung^  Ma- 
ples^ Teesdale  <6  Nelson. 

Attorneys  for  defendant  in  error:  Messrs.  Johnson  <6 
WeaJiheraUs. 


The  limit  to  the  power  of  a  railroad 
company  to  take  land,  is  the  reasonable 
necessity  of  the  corporation  in  the  dis- 
charge of  its  duty  to  the  public.  Pas- 
senger depots,  convenient  and  proper 
places  for  storinfi^  and  keeping  cars 
and  locomotives  when  not  in  use,  prop- 
er, secure  and  convenient  places,  hav- 
ing reference  to  public  interests,  for 
receipt  of  freight  and  its  safe  keeping 
between  the  thne  of  its  receipt  and  dis- 
charge, or  between  its  arrival  and  its  dis- 


charge and  its  removal,  are  among  the 
necessities  for  operating  ^  railroad : 
N.  r.,  etc.,  V.  Kip,  46  N.  Y.,  646,  af- 
firming 11  Abb.  Pr.,  N.  S.,  90. 

See  also  Matter  of  Fawl&r,  53  N.  Y. 
Bep.,  60. 

But  the  company  cannot  take  land  not 
wanted  for  present  use,  but  only  desired 
in  view  of  prospective  and  conjectural 
increase  of  business  :  Bens^elaer,  etc., 
V.  i>(WM,  48  N.  Y.  Bep.,  137. 
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[Law  Reports,  2  Scotch  and  Divorce  Appeals,  874.] 
June  22,  1874. 

♦Sib  Charles  Mordaunt,  Bart.,  Appellant;  Sib  [374 
Thomas  Moncbeiffe,  Bart.,  (as  Lady  Mordaunt's  Guar- 
dian ad  litem\  Respondent  ('). 

JXtforee  againU  a  Wife — Her  Iruauily  no  Bar. 

A  petition  for  divorce  against  a  wife  was  met  by  an  allegation  of  her  insanitv  and 
oonseiqnent  inability  to  defend  herself.  The  court  below  appointed  a  guardian  txa  litem 
on  her  behalf.  Upon  a  verdict  of  her  insanity,  proceedings  were  suspended ;  but 
with  liberty  to  the  husband  to  apply  again  to  the  court  in  the  event  of  her  recoverv. 
The  husband  appealed  to  the  House  of  Lords,  insisting  that  the  wife's  insanity  ou^ht 
not  to  bar,  or  impede,  the  investigation  of  the  charge  of  adultery  brought  against 
her.  The  House  adopted  this  view;  and,  reversing  the  order  appealed  against, 
sent  the  case  back  witn  directions  to  proceed. 

Divorce  on  behalf  of  an  insane  Huaband  or  Wife, 

Per  Lord  Chklmsford  :  The  question  whether  proceedings  for  the  dissolution  of 
a  marriage  can  be  instituted  on  oehalf  iSl  a  lunatic  husband  or  wife,  it  is  unnecessary 
to  determine,  as  it  involves  considerations  very  different  firom  those  which  occur  in 
the  Mordaunt  case. 

Qptmofu  of  the  ConauUed  Judges  as  to  Divorce  in  Cases  of  InMoniiy. 

Chief  Baron  Kelly,  Mr.  Justice  Denman,  and  Mr.  Baron  Pollock  concurred 
*in  holding  that  divorce  may  be  asked  and  decreed  on  behalf  of,  or  i^ainst,  a  [S75 
lunatic,  the  court  appointing  a  guardian  ad  liUm  for  protection ;  but  Mr.  Juetice  Keat- 
ing and  Mr.  Justice  Brett  were  of  opinion  that  the  insanity  of  either  husband  or  wife 
18  an  absolute  bar  to  divorce. 

Adultery  not  a  Crime. 

By  the  law  of  England  adultery,  though  a  grievous  sin,  is  not  a  crime ;  and  the 
analogies  and  precedents  of  criminal  law  have  no  authority  in  the  Divorce  Court,  a 
civil  tribunal 

Fer  Lord  Hathxrlbt  :  In  the  proceedings  against  a  criminal,  everv  step  is  arrested 
by  his  or  her  becoming  a  lunatic  But  tne  procedure  in  divorce  is  not  a  criminal 
proceeding. 

At  St.  John's  Episcopal  Church,  Perth,  on  the  6th  of  De- 
cember, 1866,  Sir  Charles  Mordaunt,  the  above  appellant, 
was  married  to  Miss  Harriett  Sarah"  MoncreiflEe,  daughter  of 
Sir  Thomas  and  Lady  Louisa  Moncreiflfe,  of  Moncreiflfe,  in 
Scotland. 

A  petition,  charging  Lady  Mordaunt  with  adultery,  and 

graying  a  dissolution  of  this  marriage,  was  presented  by 
ir  Charles  Mordaunt  to  the  Divorce  Court  on  the  28th  of 

(*)  Reversing  L.  R.,  2  Probate  and  Matrimonial,  109. 
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April,  1869.  Two  days  afterwards,  on  the  SOtli  of  April, 
1869,  the  citation  was  duly  served  on  Lady  Mordaunt, 
whose  solicitors  entered  an  appearance  for  her;  but  on  a 
representation,  supported  bv  amdavit,  that  she  was  insane, 
the  court,  on  the  2?7th  of  July,  1869,  appointed  the  above 
respondent,  her  father,  to  ^ct  for  her  Ladyship  as  guardian 
ddtiiem. 

Upon  the  plea  of  Lady  Mordaunt' s  alleged  insanity,  issue 
was  joined ;  and  the  question  was  tried  by  a  special  jury, 
who,  on  the  25th  of  February,  1870,  found  that  Lady  Mor- 
daunt "was,  on  the  30th  of  April,  1869"  (the  day  on  which 
the  petition  for  divorce  had  been  served  upon  he  A  '4n  such 
a  state  of  mental  disorder  as  to  be  unfit  and  unable  to  answer 
the  petition,  and  to  duly  instruct  her  attorney  for  her  de- 
fence; and  that  she  had  ever  since  remained  and  still 
remained  so  unfit  and  unable." 

On  the  8th  of  March,  1870,  Lord  Penzance  ordered  that 
''no  further  proceedings  should  be  taken  in  the  suit  until 
Lady  Mordaunt  recovered  her  mental  capacity;"  adding 
that  "  Sir  Charles  Mordaunt  should  be  at  liberty  to  apply  to 
the  court  when  able  to  aflirm  her  recovery." 
,  Against  this  order  Sir  Charles  Mordaunt  appealed  to  the 
Full  Court  of  Divorce;  and  oil  the  2d' of  June,  1870,  Lord 
3761  Penzance  *and  Sir  Henry  Singer  Keating  affirmed 
Lord.  Penzance's  order  of  the  8th  of  March,  1870;  Lord 
Chief  Baron  Kelly  dissenting. 

On  the  12th  of  March,  1872,  Dr.  Harrington  Tuke,  M.  D., 
having  made  an  affidavit  that  the  recovery  of  Lady  Mor- 
daunt had  become  hopeless.  Sir  Charles  Mordaunt  applied 
to  the  court  to  dismiss  his  petition  for  divorce  so  that  he 
might  appeal  to  the  House  oi  Lords ;  Lord  Penzance  having 
stated  tnat  he  should  do  what  might  be  necessary  to  facil- 
itate this  step,  and  thereby  open  the  real  question  lequiring 
adjudication.  His  Lordship  accordingly,  at  the  request  of 
Sir  Charles  Mordaunt' s  counsel,  dismissed  the  original  peti- 
tion, "without  prejudice  to  the  petitioner's  right  of  ap- 
Eeal"  (*).  In  April,  1872,  Sir  Charles  Mordaunt  presented 
is  appeal  to  the  House  of  Lords;  and  Sir  Thomas  Mon- 
icreiflfe,  as  guardian  ddlitem^  was  ordered  "to  put  in  his 
answer  thereunto,"  which  he  did  in  due  form. 

On  the  1st  of  July,  1878,  the  case  came  on  for  argument 
at  the  bar  of  the  Ilouse,  the  following  common  law  judges 
attending  to  assist,  namely :  Lord  Chief  Baron  Kelly,  Mr. 
Baron  Martin,  Mr.  Justice  Keating,  Mr.  Justice  Brett,  Mr. 
Justice  Denman,  and  Mr.  Baron  Pollock. 

(')  Law  Rep.,  2  P.  A  M.,  112. 
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Sir  George  Jessel,  Q.C.  (*),  Dr.  Spinks^  Q.C.,  Mr.  Sergeant 
Ballaniine^  and  Mr.  Inderwick^  appeared  as  counsel  for  the 
app'^llant :  They  insisted  that  the  whole  matter  was  gov- 
erned by  the  act  of  Parliament  establishing  the  Divorce 
Court  (").  Having  regard  to  the  express  provisions  of  that 
statute,  the  insanitv  of  Lady  Mordaunt  formed  no  bar  to 
the  prosecution  of  the  appellant's  suit ;  for  if  he  could  prove 
her  adulterv  he  would  have  an  absolute  right  to  a  decree 
dissolving  the  marriage. 

Dr.  Deaney  Q.C,  Mr.  H.  Oiffard^  Q.C,  and  Mr.  Searle^ 
for  the  respondent,  urged  that  the  statute  conferred  no 
jurisdiction  to  dissolve  a  marriage  whilst  either  of  the 
parties  was  of  unsound  mind ;  that  by  the  32  &  33  Vict. 
c.  68,  the  respondent  in  a  divorce  suit  was  entitled  to  give 
evidence  as  a  witness,  but  this  right  could  not  be  exercised 
by  a  lunatic ;  that  the  strict  examination  of  conduct  imposed 
as  a  duty  on  the  court  could  not  take  place  if  either 
*party  was  insane;  and  finally,  they  maintained  that  [377 
the  decision  of  Sir  Cresswell  Cresswell  in  Bawden  v.  Baw- 
den  (*)  was  an  express  authority  against  the  appeal. 

At  the  close  of  the  argument,  on  the  motion  of  Lord 
Chelmsford,  the  following  question  was  propounded  for  the 
opinions  of  the  judges :  '*  Whether,  under  the  statute  20  & 
21  Vict.  c.  85,  proceedings  for  the  dissolution  of  a  marriage 
can  be  instituted  or  proceeded  with,  either  on  behalf  of  or 
against  a  husband  or  wife  who,  before  the  proceedings  were 
instituted,  had  become  incurably  lunatic?" 

The  judges  asked  time  for  consideration  before  delivering 
their  opinions ;  which,  accordingly,  were  not  given  untu 
the  succeeding  session ;  when,  on  the  16th  of  May,  1874, 
Mr.  Baron  Martin  having  retired  from  the  bench,  the  follow- 
ing consulted  judges  thus  ^respectively  addressed  the  House : 

Mr,  JustiCE  Brett  :  The  statute  20  &  21  Vict.  c.  86,  states  in  tlie  preamble 
that  it  is  expedient  to  amend  the  law  relating  to  divorce,  and  to  constitute  a 
court  with  authority  in  certain  cases  to  decree  the  dissolution  of  a  marriage. 
The  22d  section  seems  to  imply*  that,  in  the  enforcement  of  the  new  right,  we 
means  provided  by  the  statute,  with  all  the  careful  safeguards  thereto  attached, 
shall  be  the  only  means  available.  If  those  means  are  not  applicable  to  a  given 
case,  it  would  be  a  violation  of  the  22d  section  to  say  that  tne  court  might  pro- 
ceed according  to  the  principles  and  rules  of  the  old  Ecclesiastical  Courts  in 
analogous  cases.  And  if  the  principles  and  rules  of  the  Ecclesiastical  Court  are 
thus  specifically  ousted,  how  can  it  be  fairly  inferred  that  the  principles  or  rules 
of  any  other  court  are  to  be  introduced?  Can  there  be  any  other  fair  infer- 
ence than  that  the  proceedure  of  this  statute,  and  that  only,  is  to  be  applicable 
to  the  new  right  ?  If  this  be  so  all  the  arguments  founded  on  analogous  cases 
fall. 

Now,  the  arguments  urged  at  the  bar  on  behalf  of  the  appellants  were  that 

(>)  Then  Solicitor-General.  («)  20  <fe  21  Vict  c.  86. 
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the  right  to  a  decree  is  given  to  the  husband  on  proof  of  adultery  by  the  wife  ; 
and  that  it  is  an  absolute  right.  On  the  other  side  it  was  insisted  that  the  pro- 
cedure given  by  the  statute  is  inapplicable,  for  the  court  cannot  under  the  cir- 
cumstances inquire  into  the  matters  of  recrimination,  connivance,  or  condona- 
tion, into  whicn  it  is  bound  to  inquire,  because  such  an  inquiry  may  require  an 
examination  of  the  insane  respondent,  which  cannot  be  obtained.  Upon  these 
arguments  the  real  question  seems  to  be  whether  the  statute  does  give  a  proce- 
dure which  is  applicable ;  for  the  argument  seems  wholly  untenable,  that  if  a 
right  be  given  without  an  adequate  procedure  being  enacted,  ^  remedy  must  be 
invented. 

878]  *It  seems  to  me  that  the  reciprocity  of  charge  and  countercharge  is 
made  so  necessary  a  part  of  the  procedure,  that  the  Court  of  Divorce  cannot  pro- 
nounce a  decree  where  that  procedure  cannot  be  followed  out.  The  court  can- 
not pronounce  a  decree  on  tne  mere  affirmative  case  of  the  petitioner,  1.  e.,  on 
mere  proof  of  adultery.  The  court  'is  bound  by  sects.  29,  30,  and  81  to  inquire 
even  of  its  own  accord  into  and  to  determine  upon  the  negative  propositions 
forced  on  it  by  those  sections  (*).     Those  negative  propositions  cannot  be  in- 

Suired  into  by  any  other  means  than  by  counter-statement  made  by  the  respon- 
ent  in  the  suit.  Such  counter-statement  cannot  be  brought  forward  without 
either  the  personal  statement  or  instructions  of  the  respondent.  No  one  else 
can  from  the  nature  of  things  have  knowledge  of  the  necessary  facts. 

This  construction  of  the  statute  is,  moreover,  affirmed  both  by  Sir  Cresswell 
Cresswell  and  Lord  Penzance.  Both  on  a  review  of  the  statute  itself  and  on  the 
high  authority  of  the  two  eminent  persons  who  for  so  long  presided  in  the 
Divorce  Court,  I  am  of  opinion  that  the  procedure  instituted  by  tne  statute  itself 
cannot  be  applied  whilst  the  respondent  in  a  suit  for  a  dissolution  of  marriage  is 
insane.  The  truth  is  that  the  case  of  insanity  of  the  parties  at  the  time  cf 
charge  and  inquiry  was  overlooked.  There  are  acts  specifically  required  to  be 
done  by  a  petitioner  which  make  the  procedure  more  clearly  in  language  inappli- 
cable for  tne  case  of  an  insane  petitioner.  I,  therefore,  answer  your  Lordships' 
question  by  saying  that  in  my  opinion  proceedings  for  the  dissolution  of  a  mar- 
879]  ria«;e  cannot  be  ^proceeded  with  either  on  behalf  of  or  against  a  husbuid 
or  wife  whilst  such  person  is  insane. 


0)  The  sections  are  the  following  : 

Sect.  29  ;  Upon  any  petition  for  the 
dissolution  of  a  marriage,  it  shall  be 
the  duty  of  the  courts  to  satisfy  itself, 
80  far  as  it  reasonably  can,  not  only  as 
to  the  facts  alleged,  but  also  whether 
or  no  the  petitioner  has  been  in  any 
manner  accessory  to  or  conniving  at 
the  adultery,  or  has  condoned  the  same ; 
and  shall  also  inquire  into  any  counter- 
char^  which  may  be  made  against  the 
petitioner. 

Sect.  30 :  In  case  the  court,  on  the 
evidence  shall  not  be  satisfied  that  the 
alleged  adultery  has  been  committed  ; 
or  shall  find  that  the  petitioner  has, 
during  the  marriage,  been  accessory  to 
or  conniving  at  the  adultery,  or  has  con- 
doned it,  or  that  the  petition  is  presented 
in  collusion  with  either  of  the  respon- 
dents, then  and  in  either  of  such  cases 
the  court  shall  dismiss  the  said  petition. 

Sect.  31 :  In  case  the  court  shall  be 
satisfied  on  the  evidence  that  the  case 
of  the  petitioner  has  been  proved,  and 


shall  not  find  that  the  petitioner  has 
been  in  any  manner  accessory  to  or 
conniving  at  the  adultery  of  the  other 
party  to  the  marriage,  or  has  condoned 
the  adultery  complained  of,  or  that  the 
petition  is  presented  or  prosecuted  in 
collusion  with  either  of  the  respondents, 
then  the  court  shall  pronounce  a  de- 
cree declaring  such  marriage  to  be  dis- 
solved ;  provided  always  that  the  court 
shall  not  be  bound  to  pronounce  such 
decree  if  it  shall  find  that  the  petitioner 
has  during  the  marriage  been  guilty  of 
adultery,  or  if  the  petitioner  shall,  in 
the  opinion  of  the  court,  have  been 
guilty  of  unreasonable  delay  in  pre- 
senting or  prosecuting  such  petition, 
or  of  cruelty  towards  the  other  party 
to  the  marriage,  or  of  liaving  deserted 
or  wilfully  separated  himself  or  herself 
from  the  other  party  before  the  adul- 
tery complained  of,  and  without  rea- 
sonable excuse,  or  of  such  wilful 
neglect  or  misconduct  m  has  conduced 
to  the  adultery. 
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Mr.  Justice  Kbatiko  :  My  Lords,  by  analogy  to  criminal  proceedings,  I  see 
no  reason  why  a  citation  should  not  be  served  upon  the  lunatic  in  order  that  the 
court  may  have  the  fact  of  lunacy  suggested  on  his  or  her  behalf,  and  if  neces- 
sary ascertained  by  a  jury  upon  issue  taken  upon  it,  as  was  done  in  the  present 


The  more  difficult  question,  however,  is  how  far  those  proceedings  can  or 
ought  to  be  continued  against  a  person  incurably  insane  when  the  fact  of  such 
insanity  has  been  legally  ascertained.  To  decide  this  question  rightly  it  seems 
to  me  important  in  the  first  place  to  consider  how  far  the  charge  of  adultery  is  in 
the  nature  of  a  criminal,  or  of  a  civil  proceeding,  and  for  that  purpose  to  see 
what  was  the  state  of  things  before  the  Divorce  Act  passed.  Now  the  jurisdic- 
tion which  before  the  act  could  only  be  exercised  by  Parliament  in  proceedings 
by  bill  for  pains  and  penalties  is  that  which  the  statute  transfers  to  the  Court  of 
IKvorce,  and  as  it  seems  to  me  it  still  remains  in  the  nature  of  a  criminal  pro- 
ceeding. 

Can  it  be  contended  that  when  a  bill  of  pains  and  penalties  was  introduced 
into  your  Lordships^  House  to  discrown  and  degrade  Queen  Caroline  by  dissolv- 
ing her  marriage  with  her  husband  on  the  ground  of  adultery,  such  a  proceeding 
was  a  civil  suit?  yet  it  was  not  in  strict  technicality  crfminal,  not  being  by  way 
of  impeachment ;  and  I  submit  that  every  bill  passed  by  the  Legislature  dissolv- 
ing the  marriage  of  the  most  ordinary  person  on  the  g^nnd  of  adultery  was  not 
less  a  bill  of  pains  and  penalties  than  that  introduced  against  Queen  Caroline. 
Since,  then,  the  transfer  of  the  jurisdiction  to  a  lower  court  does  not  alter  its 
character,  it  seems  to  follow  that  a  suit  for  a  divorce  upon  the  ground  of  adul- 
tery is  essentially  in  the  nature  of  a  proceeding  in  panam,  but  whether  not  be- 
ing so  in  the  strict  technical  sense,  it  can  be  said  with  propriety  that  lunacy 
oould  be  pleaded,  or  operate  as  an  absolute  bar,  is  scarcely  material  to  determine, 
if  the  court  ought  to  stay  the  proceedings  hs  in  the  present  case,  which  appears 
to  me  to  be  the  proper  course  to  pursue  by  analogy  to  the  cases  where  an  accused 
person  is  found  to  be  unable  to  plead. 

With  respect  to  the  construction  of  the  statute  itself  as  justifying  the  order 
made  in  the  court  below,  I  will  not  by  a  repetition  of  the  reasons  I  have  already 
given  )d.  that  court,  weaken  the  effect  of  the  lucid,  and,  as  it  seems  to  me,  con- 
dnsive  judgment  of  Lord  Penzanc^,  to  which  I  venture  to  direct  your  Lordships' 
attention  (>).  The  statute  does  not  give  to  every  man  who  can  prove  his  wife's 
adultery  the  right  to  a  divorce.  It  enables  every  man  in  such  a  case  to  file  his 
petition  for  a  (Svorce,  but  the  decree  for  it  can  only  be  made  where  the  court  has 
satisfied  itself  of  the  preliminary  matters  mentioned  in  the  29th,  80th,  and  other 
sections  of  the  act,  which  distinctly  impose  upon  the  court  the  obligation  to 
make  such  inquiries. 

The  authorities  are  not  numerous ;  but  all  that  do  exist  are  against  the  axgu- 
ments  put  forward  at  the  bar  on  behalf  of  the  appellant.  In  the  case  of  Batoden 
V.  Bawden  (*),  which  is  a  distinct  authority  upon  the  point.  Sir  Cresswell  Cress- 
well  *took  time  to  consider,  and  although  he  had  not  the  advantage  of  [8 SO 
hearing  counsel,  and  although  the  respondent  is  said  to  have  been  a  pauper,  yet 
all  who  knew  that  learned  judge  know  that  he  never  would  have  made  the  or- 
der he  did  except  upon  mature  conviction  that  it  was  right,  and  I  believe  there  is 
no  case  to  be  found  in  which  either  in  the  Spiritual  Courts  or  in  Parliament, 
proceedings  have  ever  been  continued  against  a  lunatic  respondent. 

But  your  Lordships'  question  also  refers  to  the  case  of  a  lunatic  petitioner, — 
can  a  lunatic  petition  for  a  divorce  ?  Now  looking' to  tlie  words  of  the  statute, 
it  is  difficult  to  suppose  the  Legislature  ever  contemplated  a  lunatic  being  a  peti- 
tioner. And  here  I  would  venture  to  suggest  that  the  cases  of  Hancock  v. 
Peaty  ^y  Barheim  v.  Barheim{*)f  Beaumaine^  v.  Beaumaine{^),  and  PameU  v. 
ParnM{%  cited  in  the  judgment  of  the  Lord  Chief  Baron  in  the  court  below, 
being  all  cases  either  of  suits  for  nullity  or  judicial  separation  before  the  act, 

O  Law  Rep.,  2  P.  &  M.,  103,  109,        (»)  Law  Rep.,  1  P.  &  M.,  885. 
382.  (*)  IHagg.  Con.,  5. 
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can  have  no  application  to  a  proceeding  /or  dissolution  of  marriage,  which  is 
altogether  the  creation  of  the  statute.  In  proceedings,  therefore,  for  a  divorce 
under  the  act  in  question  its  provisions  are  to  be  observed,  and  not  the  rules  or 
principles  of  the  Ecclesiastical  Courts,  which  had  no  jurisdiction  in  the  matter. 
In  the  case  of  Woodgatev.  Tayhr{^),  a  judicial  separation  was  decreed  hy  Sir 
Cresswell  Cresswell  upon  the  application  of  the  committee  of  a  lunatic  on  the 
ground  of  the  wife's  adultery.  Now  as  the  adultery  was  proved,  there  is  no 
reason  stated  in  the  report,  which  is  very  meagre,  why  the  proceeding  should 
not  have  been  for  a  divorce,  if  such  could  h^ve  been  obtained,  but  it  is  ex- 
plained in  a  note,  by  which  it  appears  that  the  committee  petitioned  the  Lords 
Justices  to  refer  it  to  the  Master  in  Lunacy  to  report  upon  the  expediency  of  pro- 
ceeding for  a  divorce.  The  Master  in  Lunacy,  however,  reported  that  It  was 
not  expedient  to  proceed  for  a  divorce  but  for  iw  judicial  separation,  and  that  re- 
port was  confirmed  by  the  Lords  Justices.  Although  certainly  not  clear  upon 
the  point,  yet  it  is  not  improbable  the  distinction  I  have  alluded  to  was  present 
to  the  minds  of  the  Master  and  the  Lords  Justices,  especially  as  the  application 
by  the  committee  was  for  a  divorce  and  not  for  a  judicial  separation. 

I  answer  your  Lordships'  question  therefore  by  saying,  that  in  my  opinion 
proceedings  may  be  instituted,  but  not  continued  against  a  lunatic  after  the  lu- 
nacy has  been  duly  found,  and  that  a  lunatic  cannot  be  a  petitioner  for  a  disso- 
lution of  his  or  her  marriage. 

Lord  Chief  Baron  Kellt  :  My  Lords,  several  points  have  been  made  on  be- 
half of  the  respondent,  but  upon  the  argument  before  your  Lordships  they  seem 
to  have  resolved  themselves  into  three.  First,  that  this  suit  is  a  criminal  pro- 
ceeding, or  analogous  to  a  criminal  proceeding,  and  so  by  law  cannot  be  carried 
on  against  one  who  is  disabled  by  insanity  to  understand  the  charge,  or  to  plead, 
or  to  instruct  an  attorney  or  counsel,  or  to  make  a  defence.  Secondly,  ^at  it -is 
so  obviously  unreasonable  and  unjust  that  one  so  incapacitated  should  be  pro- 
ceeded against  for  adultery,  and  convicted,  and  her  marriage  dissolved,  that  it 
8§1]  cannot  have  been  intended  or  ^contemplated  by  the  Legislature  that  the 
act  of  Parliament  should  authorize  such  proceedings  while  such  incapacity 
exists.  And,  thirdly,  it  is  insisted  that  upon  the  true  construction  of  the  act  of 
Parliament  itself  it  confers  no  such  authority. 

Now  as  to  the  doctrine  of  analogy.  I  apprehend  that  this  is  no  case  of  ahalogy 
at  all.  I  am  not  aware  of  any  species  of  suit  or  action  known  to  the  law,  of 
which  the  incidents  are  to  be  determined  by  its  analogy  to  criminal  or  civil  pro- 
ceedings. This  proceeding  is  either  a  criminal  prosecution  or  a  civil  suit.  If  a 
criminal  prosecution,  it  can  neither  be  instituted  nor  carried  on  while  the  accused 
is  lunatic.  If  it  be  a  civil  suit,  lunacy  is  no  bar.  The  act  confers  no  criminal 
jurisdiction  whatsoever  on  the  Court  of  Divorce.  It  has  no  jurisdiction  at  all  io 
deal  with  articles  upon  the  office  of  the  judge  promoted,  or  otherwise  to  enter- 
tain a  suit  in  panam  for  adultery,  or  for  any  other  cause.  Nor  is  authority 
wanling  upon  this  point.  In  Rigavlt  v.  OaUUardiJ),  Qhxhf  Justice  Holt  ex- 
pressly takes  the  distinction  between  proceeding  civilly  for  a  divorce  (in  the 
court  spiritual  for  adultery)  and  criminally  or  in  pcenam,  for  punishment ;  hold- 
ing that  "  because  no  indictment  lies  at  common  law  "  (for  adultery)  ''therefore 
they  proceed  below  either  civilly,  that  is  to  divorce  the  husband  and  wife,  or 
criminally,  because  the  parties  were  not  criminally  prosecuted  above."  While, 
therefore,  a  criminal  prosecution  is  instituted  in.  the  name  of  the  Crovm  repre- 
senting the  public,  and  involves  no  question  of  property  or  damages,  and  al- 
though promoted  by  a  private  prosecutor,  is  under  the  control  of  the  Crown,  by 
the  Attorney-General,  this  petition  is  essentially  and  exclusively  of  a  civil  char- 
acter, preferred  by  one  private  individual  against  another,  over  whom  the  Crown 
has  no  control,  and  is  a  suit  in  which  the  judgment  may  be  not  merely  for  dis- 
solution of  marriage,  but  for  civil  damages  against  a  co-respondent.  If,  indeed, 
it  were  possible  to  treat  the  case  as  one  of  analogy,  it  is  enough  to  say  that  while 
the  law  is  now  settled  that  no  indictment  lies  for  adultery,  an  indictment  does 
lie  for  libel,  and  for  assault,  and  for  other  causes,  for  which  a  civil  action  for 
damages  is  maintainable,  and  yet  it  has  never  been  suggested  that  lunacy  is  a 
(•)  30  L.  J.  (Ecc.  C),  197.  (*)  Holt,  50,  61. 
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bap  to  any  such  action.  So  also  with  respect  to  bankruptcy,  which  certainly  par- 
takes more  of  a  criminal  character  in  its  nature,  incidents,  and  consequences 
than  a  suit  for  divorce,  it  has  been  held  on  the  high  authority  of  Lord  Eldon 
that  a  trader,  though  lunatic,  is  liable  to  a  commission  or  adjudication  in  bank- 
ruptcy. 

The  argument  next  to  be  considered  is  founded  upon  the  alleged  unreasonable- 
ness and  injustice  of  a  suit  for  a  dissolution  of -marriage  against  one  who  is  inca- 
pacitated by  insanity  to  make  a  defence .  My  Lords,  it  cannot  be  doubted  that  the 
evils  are  great  and  manifold,  which  may  result  from  a  decision  either  way  on 
this  question,  upon  which,  nevertheless,  your  Lordships  must  pronounce  your 
decision  one  way  or  the  other.  If  a  petition  of  this  nature  be  dismissed  for  this 
cause,  the  consequences  to  a  petitioner  may  be  that  although  he  may  have  evi- 
dence incontrovertible  of  the  adultery  of  his  wife,  and  a  just  claim  to  damages 
against  a  co-respondent  to  a  large  amount,  he  finds  himself,  without  any  fault 
of  his  own,  and  from  an  accident  which  he  had  no  power  to  prevent,  tied  and 
bound  to  an  adulterous  wife  for  the  rest  of  his  life,  compelled  by  law  to  main- 
tain her  suitably  to  his  own  condition  and  rank  and  fortune,  liable  to  the  risk  of 
spurious  issue,  his  legitimate  children  or  natural  heirs  despoiled  of  property, 
^»  by  the  wife's^  claim  to  dower,  or  to  personalty  passing  to  her  if  he  [889 
should  die  intestate,  and  himself  forever  precluded  from  contracting  marriage 
with  another  woman.  On  the  other  hand,  if  a  petitioner  be  permitted  to  pro- 
ceed, the  consequences  may  be  scarcely  less  calamitous  to  the  wife,  it  may  be, 
an  innocent  wife,  in  a  case  in*  which,  more  than  in  any  other  judicial  inquiry, 
evidence  may  be  given  against  her  which  she  alone  may  be  able  to  contradict  or 
to  explain  away;  and  after  a  trial  upon  which,  but  for  her  insanity,  she  might 
have  established  a  complete  defence,  she  may  recover  her  reason  only  to  find 
herself  dishonored  and  disgraced  forever  by  a  sentence  of  divorce  for  adul- 


tery. 
Itf 


■i  appears  td  me  that  the  whole  question  to  be  decided,  all  important  as  it  is, 
is  simply  one  of  construction,  and  depends  entirely  upon  the  language  of  the 
statute.  If  the  statute  confers  no  power  upon  the  court  to  pronounce  for  a  di- 
vorce while  the  respondent  is  insane,  or  invests  the  court  with  a  discretion  upon 
this  subject,  the  judgment  below  must  be  affirmed..  But  if  the  statute  not 
merely  authorizes,  but  expressly  and  impejatively  requires  the  court  to  decree  a 
dissolution  of  marriage,  where  facts  are  found  to  exist  which  may  be,  and  are 
offered  to  be,  established  in  this  case,  although  subject  to  certain  exceptions 
which  are  plainly  and  expressly  enumerated  in  the  act,  but  which  must  be  as- 
sumed not  to  exist  in  this  case,  I  apprehend  that  a  court  of  law  has  no  choice 
and  no  discretion,  but  must  obey  the  act  of  Parliament,  and  proceed  to  try  the 
cause,  and  if  the  charge  be  established,  pronounce  the  decree  which  the  act  re- 
quires. 

Now,  my  Lords,  permit  me  to  bring  before  your  Lordships  the  very  words  of 
this  act  of  Parliament.  By  sect.  27,  after  certain  provisions  touching  a  judicial 
separation  and  alimony,  it  is  enacted,  that  **  It  shall  be  lawful  for  any  husband 
to  present  a  petition  to  the  said  court  praying  that  his  marriage  may  be  dissolved 
on  the  ground  that  his  wife  has  6ince  the  celebration  thereof  been  guilty  of  adul- 
tery." Here  the  petitioner  has  presented  such  a  petition  on  the  ground  and  in 
the  terms  prescribed  by  the  act.  Further,  the  act  requires  that  **  Every  such 
petition  shall  state  as  distinctly  as  the  nature  of  the  case  permits,  the  facts  on 
which  the  clidm  to  have  such  marriage  dissolved  is  founded."  Here  the  peti- 
tioner has  so  stated  the  facts  required,  and  strictly  con^plied  with  the  act  of  Par- 
liament. By  sect.  28,  "  Upon  any  such  petition  presented  by  a  husband,  the 
petitioner  shall  make  the  alleged  adulterer  a  co-respondent  to  the  said  petition." 
The  petitioner  in  this  case  has  so  made  two  persons  named  as  the  alleged  adul- 
terers co-respondents  to  the  said  petition.  Tne  28th  section  further  enacts,  that 
>  '*  The  parties  or  either  of  them  may  insist  on  having  the  contested  matters  of  fact 
tried  by  a  jury."  The  petitioner  here,  by  his  counsel  at  the  bar,  does  so  insist.  The 
20th  section  expressly  enacts,  that '  <  Upon  any  such  petition  for  dissolution  of  a  mar- 
riage it  shall  be  the  duty  of  the  court  to  satisfy  itself,  so  far  as  it  reasonably  can,  as  to 
the  facts  alleged."   Upon  this  petition  the  petitioner,  by  his  counsel  at  the  bar,  now 
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prays  of  your  Lordships  to  perform  this  duty,  or  to  direct  that  it  shall  be  performed, 
and  the  act  of  Parliament  obeyed.  And  then  by  sect.  31,  "In  case  the  court  shall 
be  satisfied  on  the  evidence  that  the  case  of  the  petitioner  has  been  proved,  then 
the  court  shaU  pronounce  a  decree  declaring  such  marriage  to  be  dissolved." 
Now,  my  Lords,  I  may  assume  that  the  petitioner  is  in  a  condition  to  prove  the 
facts  which  he  has  alleged  to  the  satisfaction  of  the  court,  and  so  entitle  himself 
to  the  decree  which  the  Legislature  has  thus  enacted,  that  **  the  court  shcUl  pro- 
nounce," and  I  would  then  venture  to  ask,  with  all  respect  to  the  majority  of 
888]  the  court  below — What  power  or  right  has  any  court  of  law  *in  this 
country,  without  the  authority  of  Parliament,  to  interpose  in  a  suit  thus  insti- 
tuted a  prohibition  to  the  suitor  to  proceed  further  ;  to  refuse  to  receive  evidence 
of  facts,  as  to  which  the  Legislature  has  declared  that  it  shall  be  its  duty  to 
satisfy  itself,  and  that  if  satisfied  it  shall  pronounce  a  decree ;  and  having  thus 
denied  to  the  suitor  a  right  expressly  granted  to  him  by  act  of  Parliament,  pro- 
ceed at  once  to  dismiss  the  suit. 

The  alternative  question  propounded  by  your  Lordships,  whether  a  petition 
for  a  dissolution  of  marriage  can  be  preferred  on  behalf  of  a  lunatic  husband  or 
wife?  seems  to  me  to  involve  many  considerations  essentially  different  from 
those  which  arise  in  the  present  case.  For  in  the  latter  case  the  committee  or 
guardian  has  no  choice  or  discretion,  but  is  bound  to  make  the  best  defence  he 
can  to  repel  the  charge  and  resist  the  suit ;  but  in  the  case  of  a  lunatic  husband 
or  wife  complainant,  and  where  a  suspicion  of  adultery  by  the  wife  or  husband 
arises,  it  may  well  be  that  the  complainant,  if  sane,  might  be  unwilling  to  insti- 
tute a  suit ;  and  the  greatest  caution  and  deliberation  should,  therefore,  be  exer- 
cised before  such  a  proceeding  is  adopted ;  but  I  think  that,  as  matter  of  law,  a 
committee  or  guardian  mav  lawfully  sue  by  petition  under  the  act,  though  I  am 
also  decidedly  of  opinion  that  no  such  step  should  be  taken  except  under  the  au- 
thority of  the  Court  of  Chancery,  wherever  from  the  nature  of  the  case  and  its 
circumstances  the  sanction  of  the  court  can,  be  obtained. 

For  these  reasons,  I  am  of  opinion  that  proceedings  for  a  dissolution  of  mar- 
riage on  the  ground  of  adultery  may  be  instituted  and  carried  on  on  behalf  of  or 
against  a  husband  or  wife  incurably  lunatic,  and  that  consequently  the  judgment 
of  the  court  below  dismi^ing  the  petition  should  be  reversed. 

My  learned  brothers  Denman  and  Pollock  instruct  me  to  say  that  they  fully 
concur  in  the  opinion  which  I  hav^  had  the  honor  to  express  to  your  Lord- 
ship& 

The  case  was  set  down  in  the  minntes  of  the  Honse  of 
Lords  for  final  judgment  on  the  22d  of  June,  1874 ;  when  the 
following  opinions  were  delivered  by  the  Law  Peers : 

Lord  Chelmsford  :  My  Lords,  it  is  very  much  to  be  re- 
gretted that  this  question,  which  is  of  such  painful  interest, 
and  which  so  nearly  concerns  the  most  important  and  inti- 
mate domestic  relation,  should  have  led  to  a  diflference  of 
opinion  not  only  in  the  court  below,  but  also  amongst  the 
learned  judges  who  were  summoned  to  assist  vour  Lordships 
upon  the  hearing  of  the  appeal.  I  cannot  forbear,  also,  to 
lament  the  loss  of  my  noble  and  learned  friend,  Lord  Colon- 
say,  who  was  present  during  the  argument  at  your  Lordships' 
bar,  whose  long  judicial:  experience  and  sound  judgment 
would  have  greatly  aided  us  in  our  deliberations,  and  have 
added  weight  to  our  decision. 

The  question  your  Lordships  are  called  upon  to  determine 
384]  is  one  *which  in  the  particular  case,  whichever  way 
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it  is  decided,  necessarily  involves  the  most  painful  conse- 
quences, and  your  decision  will  establish  lor  the  future 
whether  any  effect  upon  suits  to  be  instituted  for  the  disso- 
lution of  marriage  for  adultery  is  jjroduced  by  the  circum- 
stance of  the  alleged  guilty  party  having  afterwards  unhappily 
been  visited  with  mcuraole  lunacy.  In  considering  this 
question,  it  is  almost  impossible  to  repress  the  feeling  which 
arises  upon  a  view  of  the  evils  which  must  attend  a  decision 
either  way,  or  to  restrain  the  mind  from  receiving  a  bias 
from  such  extraneous  considerations.'  They  can  only  be 
effectually  resisted  by  keeping  steadily  in .  view  that  the 
solution  of  the  question  submitted  by  your  Lordships  to  the 
judges,  ''Whether,  under  the  statute  20  &  21  Vict.  c.  85, 
proceedings  for  the  dissolution  of  a  marriage  can  be  insti- 
tuted or  proceeded  with  either  on  behalf  of  or  against  a  hus- 
band or  wife  who  before  the  proceedings  were  instituted  had 
become  incurably  lunatic  ?"  depends  solely  and  entirely  on 
the  construction  of  the  statute. 

In  confining  our  attention  strictly  and  exclusively  to  the 
act,  it  becomes  unnecessary  to  consider  (a^  some  of  the 
learned  judges  have  done)  whether  proceedings  for  a  divorce 
are  of  a  civil,  or  criminal,  or  qtmsi-cnminsil  nature.  No  aid 
to  its  construction  can  be  obtained  bv  determining  the  exact 
character  of  the  proceedings,  nor  from  analogies  derived 
from  considerations  applicable  to  cases  of  these  different  de- 
scriptions j-espectively.  It  is  only  necessary  to  bear  in  mind 
that  the  act  gives  a  right  not  previously  existing  to  obtain 
the  dissolution  of  a  marriage  for  adulterjr,  by  the  decree  of 
a  newly-created  Court  of  Law,  and  from  its  provisions  alone 
we  must  learn  the  conditions  upon  which  the  jurisdiction  is 
to  be  exercised. 

In  construing  the  act,  it  would  hot  be  corrpct  to  argue, 
from  the  seeming  hardship  of  instituting  or  continuing  a  suit 
for  a  divorce  against  a  lunatic,  that  it  cannot  be  supposed 
that  the  Legislature  could  have  intended  to  allow  a  petition 
to  be  presented  in  such  a  case.  This  would  not  be  construc- 
tion, but  conjecture.  To  sustain  an  objection  to  such  a  suit, 
it  must  be  shown,  not  that  the  act  contains  in  it  nothing  to 
sanction  the  jproceedings,  but  that  by  express  words  or  ne- 
cessary imphcation  it  prohibits  them.  Mr.  Justice  Brett, 
in  the  opinion  which  he  delivered  to  your  Lordships, 
*8tated  that  the  incapacity  of  making  a  defence  which  [3o5 
arises  from  the  lunacy  of  the  respondent  creates  an  invinci- 
ble impediment  to  a  proceeding  under  fhe  act.  He  said :  "It 
seems  to  me  that  the  reciprocity  of  charge  and  countercharge 
is  made  so  necessary  a  part  of  the  procedure,  that  the  Court 
10  Eng.  Rep.  9 
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of  Divorce  cannot  pronounce  a  decree  where  that  procedure 
cannot  be  carried  out."  I  confess  that  I  do  not  quite  com- 
prehend this  proposition,  which  is  expressed  in  the  most 
general  and  unqualified  terms.  If  in  cases  where  there  is  a 
countercharge,  and  the  party  who  would  have  preferred  and 
proved  it  is  incapacitated  from  doing  so  by  unsoundness  of 
mind,  the  procedure  of  charge  and  countercharge  cannot  be 
carried  out,  must  it  therefore  follow  that  in  every  petition 
against  a  lunatic,  without  exception,  even  in  cases  where 
there  is  no  ground  for  any  countercharge,  the  mere  existence 
of  a  right  und<^r  the  act  to  make  one  must  have  the  effect  of 
preventing  a  decree  being  pronounced?  And  even  where 
there  exist  grounds  for  a  countercharge,  why  should  it  be 
assumed  by  the  learned  judge  that  in  all  cases  the  lunacy  of 
the  respondent  would  prevent  the  procedure  being  carried 
out  ?  The  incapacity  of  the  respondent  may  occasion  the 
loss  of  an  important  witness,  but  it  is  very  possible  that  the 
countercharge  may  be  capable  of  being  estaolished  by  other 
evidence.  It  might  have  been  reasonable  and  propei:  for  the 
Legislature  to  protect  a  lunatic  in  every  case  from  the  insti- 
tution of  proceedings  for  a  divorce,  but  this  does  not  warrant 
the  conclusion  that  it  has  done  so. 

Great  stress  has  been  laid  on  the  judgment  of  Sir  Cress- 
well  Cresswell  in  the  case  of  Bawden  v.  Bawden  (*),  and  of 
Lord  Penzance  in  the  present  case,  as  proceeding  from  judges 
of  the  highest  authority,  and  iftore  particularly  ponversant 
with  the  procedure  of  the  Divorce  Court.  But  as  the  ques- 
tion before  your  Lordships  depends  entirely  upon  a  judicial 
construction  of  an  act  of  Parliament,  those  eminent  judges 
cannot  derive  any  peculiar  advantage  from  their  experience 
of  the  practice  in  that  court. 

Turninff,  then,  to  the  act  as  the  only  guide  to  a  determi- 
nation 01  the  question  raised  by  the  appeal,  I  proceed  to 
consider  whether  there  is  anjrthing  to  be  found  m  it  which 
can  warrant  the  court  in  dismissing  summarily  a  petition  for 
386]  a  divorce  which  is  regular  *in  every  respect,  both  in 
form  and  in  substance,  upon  the  ground  tnat  the  respondent 
may  be  disabled  from  fully  meeting  the  charge  of  adultery, 
or  of  encountering  it  by  the  best  evidence  of  a  countercharge 
by  reason  of  her  state  of  incurable  lunacy. 

By  the  27th  section  of  the  act  a  husband  is  empowered  to 
present  a  petition  to  the  court  for  the  dissolution  of  his  mar- 
riage on  me  ground  of  his  wife's  adultery,  stating  in  his 
Sjtition  the  facts  on  which  his  claim  to  have  the  marriage 
ssolyed  is  founded.    And  by  the  29th  section  the  court  is 

(»)  2  Sw.  <b  Tr.,  417. 
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to  satisfy  itself,  so  far  as  it  reasonably  can,  as  to  the  facts 
alleged,  and  whether  the  petitioner  has  connived  at  or  con- 
doned the  adultery,  and  also  to  inquire  into  any  counter- 
charge which  may  be  made  against  the  petitioner.  By  the 
81st  section  the  petitioner  is  absolutely  entitled  to  a  decree 
(the  words  being,  '*  the  court  shall  pronounce  a  decree  de- 
claring such  marriage  to.  be  dissolved"),  unless  anj  of  the 
acts  mentioned  in  tne  proviso  are  proved  against  him.  By 
this  proviso  the  court  is  relieved  from  the  obligation  of  pro- 
nouncing a  decree  (the  words  are,  shall  not  be  bound  to 
"pronounce  such  decree"),  if  it  find  that  the  petitioner  has 
been  guilty  of  adultery  or  has  been  guilty  of  unreasonable 
delay  in  presenting  or  prosecuting  his  petition,  or  of  cruelty 
towards  the  other  party,  or  of  having  deserted  or  wilfully 
8ex)arated  from  the  other  party  without  reasonable  excuse 
before  the  adultery,  or  of  such  wilful  neglect  or  misconduct 
as  has  conduced  to  the  adultery.  These  are  the  only  grounds 
upon  which  by  the  act  the  court  is  not  bound  to  pronounce 
a  decree,  and  from  the  wording  of  the  proviso  it  must  be 
taken  that  if  none  of  the  specified  acts  are  proved  against 
the  petitioner,  he  is  absolutely  entitled  to  a  decree.  But  to 
these  the  decree  appealed  from  has  virtually  added  these 
words:  "The  court  shall  not  be  bound  to  pronounce  such 
decree  if  the  respondent  has  become  incurably  lunatic  before 
the  suit  was  instituted." 

It  may  undoubtedly  be  a  great  hardship  and  misfortune 
that  a  person  accused  of  adultery  should  be  unable  to  defend 
himself  or  herself  by  his  or  her  own  testimony,  or  to  prove 
matters  of  recriminatory  defence  which  may  be  peculiarly 
within  his  or  her  knowledge,  although  there  must  be  very 
few  of  the  countercharges  specified  in  the  act  in  which  other 
evidence  would  not  generally  be  capable  of  being  produced. 
It  is  enouffh,  however,  to  say  that  *the  Legislature  nas  [387 
not  thought  proper  to  provide  for  such  a  case.  Either  the 
possibility  of  its  occurrence  did  not  suggest  itself  to  the 
iramers  of  the  act,  and  so  no  provision  was  made  for  it,  or 
if  it  did,  thev  did  not  consider  that  it  ought  to  be  a  ground 
for  staying  the  proceedings.  What  the  Legislature  has  not 
expre^ly  enacted  the  judges  ought  not  to  presume  that  it  in- 
tended, and  upon  that  presumption  to  add  an  implied  ground 
for  the  dismissal  of  a  petition  to  those  expressed  in  tne  act. 

After  the  most  anxious  and  careful  consideration,  and  with 
no  other  doubt  than  that  which  has  been  occasioned  by  the 
opinions  of  the  learned  judges  which  are  opposed  to  mine,  I 
think  there  is  nothing  in  the  act  of  Parliament  to  prevent 
proceedings  for  the  dissolution  of  a  marriage  for  adultery 
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being  instituted  or  proceeded  with,  where  the  party  pro- 
ceeded against  has,  before  the  institution  of  the  proceedings, 
become  incurably  lunatic. 

The  alternative/juestion  submitted  to  the  judges,  whether 
proceedings  for  the  dissolution  of  a  marriage  can  be  insti- 
tuted on  behalf  of  a  lunatic  husband  or  wife,  is  unnecessarv 
to  be  determined,  and  as  it  involves  considerations  very  dif- 
ferent from  those  which  apply  to  the  case  where  the  respon- 
dent is  a  lunatic,  and  as  there  may  be  conditions  annexed 
by  the  act  to  the  presenting  a  petition  for  a  divorce  with 
which  a  lunatic  may  be  unable  to  comply,  I  should  not  like 
to  express  any  opinion  without  hearing  a  fuller  argument 
upon  the  question  than  was  necessary  upon  the  hearing  of 
tnis  appeal. 

I  think  that  the  decree  appealed  from  should  be  reversed, 
and  that  the  case  should  be  remitted  to  the  Court  for  Di- 
vorce and  Matrimonial  Causes,  with  directions  to  restore 
the  petition  presented  by  Sir  Charles  Mordaunt,  and  to  hear 
and  determine  the  matters  of  the  said  petition,  and  to  pro- 
nounce a  decree  upon  the  same. 

Lord  Hatherley  :  My  Lords,  this  very  painfulcase  has 
occasioned  much  diversity  of  opinion  on  the  part  of  the 
learned  judges  by  whom  it  was  originally  decided,  and  also 
on  the  part  of  those  whose  advice  and  assistance  your  Lord- 
ships have  requested,  in  order  the  better  to  enable  the  House 
38o]  to  arrive  at  a  sound  conclusion.  This  conflict  *of  opin- 
ion is  not  surprising,  seeing  that  the  court  whose  jurisdiction 
and  procedure  are  m  question,  was  created  only  a  few  years 
ago,  and  that  until  that  time  the  dissolution  of  the  marriage 
union  was  unknown  to  our  law,  and  could  be  eflEected  only 
by  special  legislation  in  each  case. 

The  question  immediately  before  us  is  this :  Can  a  husband 
prosecute  a  suit  in  the  Divorce  Court  created  by  the  20  &  21 
Vict.  <5.  85,  after  it  has  been  ascertained  in  the  progress  of 
the  suit,  and  in  this  case  before  any  answer  put  m,  tnat  the 
principal  respondent,  his  wife,  is  afflicted  with  incurable  in- 
sanity, and  that  such  insanity  existed  before  the  institution 
of  the  suit,  and  has  continued  to  the  period  when  the  dis- 
cussion of  the  question  arose.  It  is  important  to  state  clearly 
the  exact  question,  which  resolves  itself  simply  into  one  of 
jurisdiction ;  namely,  whether  the  court  constituted  by  the 
20  &  21  Vict.  c.  85,  has  jurisdiction  to  try  the  question  raised 
by  the  petition  of  the  husband,  as  between  him  and  his  wife, 
the  wife  being  insane.  Other  questions  might  be  raised  if 
the  trial  had  taken  place  and  the  adultery  of  the  wife  had 
been  proved  before  she  was  deprived  of  reason ;  but  it  ap- 
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pears  to  me  that  any  argument  in  support  of  the  present 
appeal  founded  upon  the  assumed  adultery  of  the  respon- 
dent, is  out  of  place,  the  preliminary  question  being  whether 
any  trial  of  that  fact  can,  under  the  circumstances,  be  had 
in  the  Divorce  Court. 

The  learned  Judge  Ordinary,  on  a  suggestion  made  on  be- 
half of  the  wife  before  answer  put  in,  that  she  was  incom- 
petent to  make  her  defence  owing  to  her  insanity,  directed 
by  an  order  of  the  27th  of  July,  1869,  that  Sir  Thomas  Mon- 
creiffe should  appear  as  her  guardian  ad  litem^  solely  for 
the  purpose  of  formally  raising  the  question  of  insanity. 
He  accordingly  entered  an  Appearance  for  her  in  that  ca- 
pacity, and  an  issue  was  directed,  which  resulted  in  the  jury 
finding  her  to  have  been  of  unsound  mind  at  the  time  of  the 
citation  on  the  petition  having  been  served  on  her,  and  from 
thenceforth  up  to  the  time  of  their  verdict.  The  Judge  Or- 
dinary, upon  this,  finding,  stayed  proceedings  in  the  suit 
until  the  respondent  should  recover  her  mental  capacity, 
with  liberty  for  the  husband  to  apply  in  that  event.  The 
husband  appealed  from  this  decision  to  the  full  court,  and 
the  matter  was  fully  argued  before  the  Judge  Ordinary,  the 
Lord  Chief  Baron,  and  Mr.  Justice  Keating,  *when  the  [389 
original  order  was  affirmed,  the  Lord  Chief  Baron  dissent- 
ing from  the  judgment  of  the  court. 

It  was  afterwards  arranged  that  an  order  should  be  made 
conclusively  stopping  the  suit  (it  being  admitted  that  the 
insanity  of  the  respondent  had  become  permanent),  and  the 

E resent  appeal  from  that  order  has  been  presented  to  your 
lOrdships'  House  by  the  husband ; — the  guardian  ad  litem 
appearing  on  behalf  of  the  respondent  (the  wife). 

Your  Lordships  requested  the  attendance  of  the  learned 
judges  on  the  argument  of  the  appeal,  and  submitted  to 
them  the  following  question :  '^  W  nether,  under  the  statute 
20  &  21  Vict.  c.  85,  proceedings  for  the  dissolution  of  a  mar- 
riage can  be  instituted  or  proceeded  with,  either  on  behalf 
of  or  against  a  husband  or  wife  who,  before  the  proceedings 
were  instituted,  had  become  incurably  lunatic?"  One  of 
the  learned  judges  then  present.  Sir  Samuel  Martin,  has 
since  retired  from  the  bencn,  and  we  hare  lost  the  great  ad- 
vantage of  his  formally  delivered  opinion ;  but  it  has  been 
intimated  to  us  that  he  concurred  in  the  opinions  of  the 
three  learned  judges  forming  the  majority,  who  in  this 
case  have  answered  your  Lordships'  question  in  the  affirm- 
ative. Two  learned  judges  have  given  their  opinion  that 
proceedings  against  a  wife  cannot  be  proceeded  with  whilst 
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she  is  insane,  whicli  is,  in  truth,  the  only  question  in  the 
present  case. 

It  is  much  to  b.e  regretted  that  your  Lordships  have 
been  deprived,  by  the  death  of  Lord  Colonsay,  of  the  opin- 
ion of  one  whose  judgment,  from  experience,  I  have  found 
to  have  been  always  of  the  greatest  assistance.  I  cannot, 
indeed,  consider  tne  point  now  raised  to  be  one  free  from 
difficulty.  I  do  not,  nowever,  feel  such  a  degree  of  doubt 
as  would  justify-  me  in  suggesting  to  your  Lordships  a  fur- 
ther argument  m  this  alre^y  painfully  protracted  case. 

It  is  agreed  bj  all  the  parties  to  this  appeal,  and  by  those 
who  have  had  judicially  to  investigate  the  point  before  us, 
that  it  must  be  determined  by  the  construction  of  the  statute 
which  created  the  new  jurisdiction,  for  the  tribunal  itself 
and  this  particular  portion  of  its  jurisdiction  are  entirely 
new.  Marriage  was  indissoluble  except  by  death  until  the 
passing  of  the  act  before  us.  It  is  true  that  the  Legislature 
390]  had  for  a  long  period  before  the  passing  of  that  *act 
passed  special  acts,  expressed  to  be  on  the  petition  of  the 
injured  nusband,  or  (in  rarer  cases)  of  the  wife ;  and  it  was 
usually  expressed  that  the  Sovereign,  compassionating  the 
condition  of  the  petitioner,  had  assented  to  the  special  act 
by  which  the  tie  was  dissolved  on  proof  of  adultery,  and 
subject  to  certain  conditions  and  provisos  with  reference  to 
the  property  of  the  parties,  but  each  act  of  Parliament  was 
passed  on  full  examination  of  all  the  circumstances  and  the 
special  merits  of  the  case. 

In  consequence  of  the  report  of  a  Royal  Commission,  the 
Legislature  was  induced  to  pass  the  act  of  the  20  &  21  Vict, 
c.  85,  constituting  a  court  to  which  all  matrimonial  causes 
were  transferred  from  the  Ecclesiastical  Courts ;  and  in  addi- 
tion a  husband,  and  (in  certain  cases)  a  wife,  might  have  a 
readier  and  cheaper  remedy  by  a  petition  in  respect  of  the 
dissolution  of  marriage  on  the  ground  of  the  adultery  of  the 
respondent  than  could  be  had  in  Parliament. 

The  court  was  constituted  as  follows:  The  Lord  Chan- 
cellor, the  three  Chiefs  and  the  three  Senior  Puisne  Judges 
of  the  three  Common  Law  Courts,  and  the  Judge  of  the 
Court  of  Probate  (to  be  called  the  Ordinary),  were  made  the 
Judges.  By  the  original  aot  (sect.  10)  all  suits  either  for 
dissolution  or  nullity  of  marriage,  and  all  applications  for 
new  trials  were  expressly  directed  to  be  heard  and  deter- 
mined by  three  or  more  judges  of  the  court,  of  whom  the 
Judge  Ordinary  should  be  one,  in  contrast  to  all  the  other 
matters  entrusted  to  the  same  court  by  the  preceding  section, 
which  might  be  heard  and  determined  by  the  Judge  Ordi- 
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nary  alone.  By  a  subsequent  act  (23  &  24  Vict.  c.  144J  the 
Judge  Ordinary  had  conferred  on  him  all  the  powers  oi  the 
full  court. 

By  the  22d  section  of  the  original  act,  this  new  court  was, 
as  to  procedure,  to  follow  the  Ecclesiastical  Court  in  all 
cases  *' other  than  those  to  dissolve  any  marriage."  Upon 
any  petition  for  the  dissolution  of  marriage  it  was  declared 
(sect  29)  to  be  the  duty  of  the  court  to  satisfy  itself,  **so 
lar  as  it  reasonably  can,"  not  only  as  to  the  facts  alleged, 
but  also  as  to  connivance  and  condonation ;  and  the  court 
was  also  directed  to  inquire  into  any  countercharge  against 
the  petitioner.  Very  full  powers  are  conferred  on  the  court 
for  airectiuK  and  trying  issues  (sect.  40)  and  examining 
♦witnesses  (sects.  46,  47),  and  its  decrees  and  orders  [391 
are  to  be  enforced  in  the  same  manner  as  those  of  the  High 
Court  of  Chancery  (sect.  52).  The  court  has  the  power  of 
making  rules  and  regulations  as  to  procedure  (sect.  63),  and 
appeals  are  given  to  tne  full  court  and  to  the  House  of  Liords. 
Tne  court  is  jnade  a  conirt  of  record.  There  is  also  a  special 
power  (sect.  42)  of  serving  petitions  abroad  or  dispensing 
with  service  altogether ;  and  the  court  may  make  rules  for 
this  purpose,  with  all  the  powers  conferred  on  the  Court  of 
Chancen^  for  the  like  purpose.  ^ 

Now  I  have  enumerated  these  various  enactments  because 
I  find  it  diflScult  to  concur  in  that  part  of  the  very  able  opin- 
ion of  Mr.  Justice  Brett  in  which  he  holds  that  there  is  an 
omission  to  arm  the  court  with  powers  sufficient  to  reach  the 
present  case.  I  apprehend  that  a  new  court  established  as 
a  ''court  of  record,"  with  power  to  ''hear  and  determine" 
the  matters  referred  to  it,  and  armed  also  with  all  the  pow- 
ers and  authorities  enacted  in  this  act,  of  examining  wit- 
nesses, directing  issues,  and  enforcing  its  orders,  must  be 
taken  to  have  full  jurisdiction  over  all  the  subjects  of  the 
Queen  within  the  realm  without  distinction,  and  that  any 
exception  from  such  iurisdiction  must  either  be  found  in  ex- 

Sress  words  contained  in  the  act,  or  inferred  by  way  of  clear 
eduction  from  some  of  its  provisions  or  omissions. 
It  is  for  this  reason  that  great  stress  has  been  laid  in  the 
court  below,  as  well  as  in  some  of  the  opinions  delivered  in 
your  Lordships'  House,  on  the  supposed  incompatibility  of 
the  enactments  with  the  supposition  of  any  principal  respon- 
dent, or,  indeed,  any  petitioner,  being  a  lunatic,  or  a  person 
incapable  from  insanity  of  acting  on  his  or  her  own  behalf. 
The  41st  section,  for  Instance,  is  pointed  out  as  regards  the 
petitioner,  which  requires  him  or  her  to  verify  the  petition 
by  affidavit.    But  be  it  observed  that  this  section  applies  to 
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jjetitions  in  suits  for  nullity,  judicial  separation,  or  jactita- 
tion of  marriage,  as  much  as  to  those  for  divorce  d  vinculo. 
Now  the  suits  for  nullity,  judicial  separation,  and  jactita- 
tion of  marriage  had  long  been  cognizable  in  Ecclesiastical 
Courts ;  and  suits  for  nullity,  as  in  the  Portsmouth  Case  (') 
often  proceeded  on  the  insanity  of  him  who  applied  for  a 
decree.  All  these  are  now  transferred  to  the  new  court, 
392]  and  are  directed  by  the  22d  section  *of  the  act  to  be 
conducted  as  heretofore  with  regard  to  procedure,  and 
this  41st  section  cannot  be  taken  to  have  stayed  such  suits 
from  proceeding  by  the  simple  fact  of  requiring  an  alHdavit, 
which,  in  the  Portsmouth  Case  for  instance,  could  not  have 
been  made. 

But  then  it  is  said  that  the  Slst  section  directs  the  court 
to  inquire  as  to  connivance  or  condonation,  and  also  into 
countercharges  against  the  petitioner,  and  by  the  following 
section  the  court  is  required,  on  proof  of  connivance,  condo- 
nation, or  collusion  m  the  suit,  to  dismiss  the  petition. 
Much  stress  has  been  laid  upon  these  directions,  and  it  is 
said  that  the  inquiry  into  such  matters  cannot  properly  be 
conducted  where  one  of  the  persons  best  informed  upon 
them  is  incapable  of  understanding  or  answering  any  ques- 
tion. I  think  that  these  observations  may  be  justly  made, 
as  pointing  out  the  hardship  and  risk  of  injustice  when  pro- 
ceedings are  carried  on  against  a  person  of  unsound  mind ; 
but  such  hardship  or  risk  of  injustice  might  equally  occur 
by  thQ  absence,  or  death,  or  lunacy  of  a  witness ;  and  these 
considerations  do  not  lead  to  the  necessary  inference  that 
lunatics  are  not  within  the  purview  of  the  act.  Power  is 
expressly  given  to  the  court  to  proceed,  even  after  dispens- 
ing with  service  of  the  petition  on  the  respondent  (sect.  42) ; 
and  though  one  of  the  learned  judges  in  the  court. below 
remarked  that  the  court  would  in  that  case  have  been 
satisfied,  doubtless,  that  the  party  was  in  some  way  cogni- 
zant of  the  petition,  yet  the  objection  would  remain  that 
the  court  would  not  obtain  the  information  in  his  or  her 
absence  which  the  objection  I  am  observing  upon  supposes 
to  be  essential. 

But  it  is  said  that  neither  the  act  nor  the  rules  f which 
have  legislative  authority)  provide  for  the  conduct  oi  suits 
either  by  or  against  lunatics,  although  provision  is  made  for 
the  guardiansnip  ad  litem  of  minors.  But  I  conceive  that 
every  civil  court  that  has  power  to  *'hear  and  determine" 
and  to  make  rules  for  its  procedure  has  necessarily  power 
to  appoint  guardians  for  persons  incapable  of  defending 

(1)  1  Hogg.  Eccles.  Rep.,  855. 
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suits  on  their  own  behalf,  and  that  the  inference  does  not 
arise  that  a  lunatic  is  excluded  from  the  act  because  no 
special  reference  is  made  to  his  or  her  mode  of  defence.  In 
the  suits  previously  conducted  in  the  Ecclesiastical  Courts, 
and  in  all  other  courts  exercising  civil  jurisdiction,  a  power 
lias  been  held  incident  to  the  existence  of  the  court  of  pro- 
ceeding  against  *def  endants  or  respondents  of  unsound  [^93 
mind,  and,  as  a  consequence,  a  power  of  appointing  a  guar- 
dian ad  litem  to  defend  them  or  to  proceed  in  their  behalf. 
This  new  court,  then,- constituted  as  a  court  of  record  to 
hear  and  determine  upon  a  new  class  of  rights,  must,  I  ap- 

Srehend,  have  all  the  same  powers  with  reference  to  proce- 
ure  that  any  other  court  possessing  civil  jurisdiction  can 
exercise,  unless  by  the  act  it  is  forbidden  to  exercise  them. 
By  the  22d  section  of  the  act,  for  instance,  the  cases  of  di- 
vorce a  vincvZo  are  expressly  excepted  from  the  procedure 
of  the  Ecclesiastical  Court.  This  is  an  exclusion  in  the  par- 
ticular case  of  a  mode  of  procedure  not  satisfactory  to  the 
Legislature  in  that  case ;  but  can  it  be  said  that  any  other 

Srocedure  is  excluded  ?  The  wide  terms  of  the  29th  section, 
irecting  the  court  to  satisfy  itself,  ^'so  far  as  it  reasonablv 
can,"  upon  the  several  matters  of  the  petition ;  and  the  col- 
lateral inquiries  directed  by  the  act,  must,  in  my  opinion, 
be  held  to  authorize  every  mode  of  conducting  a  suit  inci- 
dent to  a  court  having  judicial  authority  to  determine  it, 
and  not  forbidden  by  the  act.  The  appointing  of  a  guardian 
ad  litem  to  an  insane  defendant  appears  to  me  to  be  a 
power  necessarily  incident  to  the  inquiry  positively  ordered 
by  the  act. 

Much  has  been  said,  both  in  the  court  below  and  before 
your  Lordships,  as  to  the  analogy  of  the  suit  for  a  divorce 
to  a  criminal  proceeding,  and  it  nas  been  inferred,  that  inas- 
much as  every  step  in  the  proceedings  against  a  criminal  is 
arrested  by  his  or  ner  becoming  lunatic,  so  by  parity  of  rea- 
soninf^  lunacy  should  bar  all  procedure  against  a  respondent 
in  a  divorce  case.  But  the  procedure  in  divorce  is  not  a 
criminal  procedure.  It  is  true  that  the  consequences  of  a 
divorce  may  be  far  more  severe  than  those  in  any  merely 
civil  suit,  but  it  is  consequentially  only  that  this  result  takes 
place.  The  divorce  bills  in  Parliament  were  not  bills  of 
pains  and  penalties.  Thev  proceeded  on  the  ground  of  re- 
lieving the  petitioner  for  the  bill  from  his  unhappy  position, 
that  of  indissoluble  union  with  one  who  had  herseU,  as  far 
as  was  in  her  power,  broken  the  marriage  tie.  The  remedy 
applied  was  simply  dissolution  of  the  tie.  No  ordinary 
10  Eng.  Rep.  10 
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divorce  act  punished  the  adulterous  party  personally,  or 
inflicted  any  pecuniary  penalty.  They  usually,  indeed, 
debarred  the  woman  of  dower  and  thirds,  but  that  conse- 
quentially, because  she  ceased  to  be  the  wife ;  and,  on  the 
394]  *Bame  grounds,  they  usually  required  the  husband  to 
give  up  his  marital  rights  in  the  wife's  property.  The  new 
court  was  instituted  to  administer  the  same  relief  in  the  same 
manner.  The  co-respondent,  that  is,  the  i)erson  charged 
with  adulterous  intercourse  with  the  wife,  is  indeed  sub- 
jected to  what  is  in  effect  a  fine,  but  even  that  is  given  in  the 
character  of  damages. 

In  those  cases  of  civil  injuries  which,  as  in  cases  of  libel, 
might  also  be  the  subject  of  indictment,  the,  civil  court  is  not 
on  that  account  stayed  in  its  proceedings  on  an  action 
against  a  lunatic. 

The  Judge  Ordinary  justly  observes  that  a  divorce  bill 
was  treated  bv  the  House  of  Lords  ''rather  as  a  matter  of 
general  morals,  as  laying  the  foundation  for  a  measure  of 
grace,  than  a  mere  investigation  of  delinquency  drawing 
after  it  an  absolute  right  to  redress.  The  entire  conduct  of 
the  husband  was  submitted  to  review ;  the  complaints  and 
excuses  of  the  wife,  however  guilty,  were  entertained ;  and 
the  bill,  which  passed  only  if  the  case  were  in  all  respects 
meritorious,  was  liable  to  be  defeated  in  its  last  stage  if  the 
husband  failed  to  restore  an  adequate  part  of  the  fortune,  if 
any,  that  his  wife  had  brought  to  him'  (*).  This  is  a  correct 
description  of  the  procedure  by  bill  in  Parliament,  and  it  is 
evidently  not  a  penal  procedure,  but  a  procedure  for  the 
necessary  adjustment  of  the  civil  rights  of  the  parties  conse- 
quent on  an  alteration  of  their  status. 

But  it  is  stated  that  the  change  of  status  is  in  itself  penal. 
No  doubt  the  consequences  of  the  change  are  in  most  cases 
very  severe.  In  many  others  the  dissolution  of  the  one 
marriage  is  immediately  succeeded  by  the  marriage  of  the 
divorced  wife  with  the  adulterer.  But  l^owever  this  may 
be,  the  Divorce  Acts  did  not  proceed  penally.  The  whole 
of  the  new  procedure  seems  to  me  to  be  constructed  on  tlie 
principle  of  passing  over  to  the  new  court  all  the  powers  of 
procedure  formerly  exercised  by  Parliament  in  the  matter. 
If  we  look  to  the  character  of  the  court  and  of  the  high 
functionaries  who  constitute  it,  the  reference  to  the  execu- 
tion of  its  orders  and  decrees,  which  is  to  follow  the  course 
of  the  Court  of  Chancery,  the  direction  that  suits  may  pro- 
ceed without  even  service  of  the  petition,  if  the  court  shall 

Q)  Law  Rep.,  2  P.  A  M.,  127. 
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SO  direct,  the  power  of  examining  the  parties  now  given  by 
recent  statute— ever^  *enactment  indicates  nn  analogy  [395 
to  civil  and  not  criminal  process.  The  Court  of  Chancery,  of 
course,  has  no  difficulty  in  enforcing  its  orders  against  luna- 
tics, and  the  orders  of  the  Divorce  Court  are  to  oe  enforced 
in  like  manner. 

I  have  purposely  abstained  up  to  this  point  from  consid- 
ering the  question  of  hardship.  Such  a  question  can  only 
arise  in  case  your  Lordships  should  be  of  opinion  that  hard- 
ship and  injustice  would  be  inflicted  to  such  an  extent  by 
construing  the  act  as  aflEecting  lunatics,  that  Parliament 
cannot  be  conceived  to  have  intended  to  include  them 
within  the  jurisdiction  of  the  new  court ;  and  it  may  be 
said  that  Parliament  may  more  reasonably  be  taken  to 
have  reserved  to  itself  the  power  of  dealing  with  so  special 
a  case  as  that  of  lunacy  on  the  part  of  the  husband  or  wife. 
I  think  this  proposition  not  in  itself  probable  when  we  look 
to  the  eminence  of  the  persons  selected  to  preside  in  the 
court.  But,  further,  I  think  it  not  a  legal  presumption, 
where  we  are  dealing  with  an  act  which  lays  down  special 
and  guarded  limits  as  to  the  mode  in  which  the  jurisdiction 
is  to  be  exercised,  and  does  not  expressly  restrict  the  ordi- 
nary power,  which  I  conceive  to  exist  in  every  civil  court, 
of  dealing  with  lunatic  parties  to  a  litieation. 

Here,  too,  it  may  be  justly  added  tnat  certain  cases  are 
specified  in  which  to  decree  a  divorce  is  not  competent  to 
the  court,  others  in  which  it  may  be  refused  if  the  court 
think  fit ;  and  such  provisions  do  not  include  that  of  either 
party  being  lunatic.  If  the  suit  must  cease*  at  the  moment 
of  either  party  becoming  lunatic,  then  it  would  be  stayed 
even  after  a  finding  of  the  adultery,  should  the  reasoning 
from  criminal  procedure  prevail. 

It  does  not  appear,  indeed,  that  any  case  can  be  found  in 
which  Parliament  has  granted  a  divorce  when  either  party 
has  been  a  lunatic ;  neither  has  any  case  of  refusal  on  that 
ground  been  found ;  and  I  think  the  cases  are  not  so  numer- 
ous in  which  lunacy  after  adultery  takes  place  as  to  justify 
the  House  in  considering  that  procedure  of  the  new  court 
should  on  that  account  oe  stayed  as  inconsistent  with  the 
previous  course  in  Parliament. 

If  the  Legislature  be  taken  to  have  purposely  omitted  all 
mention  of  lunacy  one  way  or  the  other,  1  think  the  infer- 
ence is  that  they  have  not  prohibited  ordinary  procedure  of 
a  civil  court  in  such  a  case. 

♦As  regards  the  hardship,  it  is  certainly  greater  on  [396 
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the  part  of  the  wife  than  on  the  part  of  the  husband  ;  for  if 
your  Lordships  should  hold  the  case  to  be  excepted  from 
the  20  &  21  Vict.  c.  85,  there  is  nothing  to  prevent  the  hus- 
band from  obtaining  a  private  act.  Such  acts  have  been 
several  times  passed  since  the  act  constituting  the  Divorce 
Court,  when  peculiar  cases  have  arisen.  I  have  seen  myself 
in  your  Lordships'  library  two  such  acts ;  one  (Dr.  Cashers 
case)  of  the  29th  and  the  other  (Colonel  Thomson's  case)  of 
the  30th  year  of  the  Queen,  passed  in  the  month  of  April 
1866  and  1867  respectively.  But  the  wife  could  not,  of 
course,  be  replaced  in  her  original  status  if  j^our  Lordships 
erroneously  held  her  to  be  subject  to  the  jurisdiction  of  the 
court,  and  the  court  should  dissolve  the  marriage.  But 
yet  if  Parliament  would  allow  the  husband  to  applj  for  an 
act  (and  I  cannot  think  they  would  refuse),  the  mends  of 
the  wife  have  as  ample  means  of  fully  bringing  out  the 
truth  of  her  case  before  one  tribunal  as  before  the  other,  and 
the  hardship  really  is,  that  whether  in  Parliament  or  before 
the  court,  the  lunacy  under  which  she  labors  must  be  detri- 
mental to  her  interests  in  this  great  crisis  of  her  life  in  a  far 
higher  degree  than  in  other  matters  concerning  her  position 
or  property. 

I  ought  not  to  omit  noticing  the  case  of  Bawden  v.  Baw- 
d^en.  The  decision  there  adds  the  weight  of  Sir  Cresswell 
Cresswell's  opinion  to  that  of  the  minority  of  the  judges  in 
the  present  case,  and  of  the  Judge  Ordinary.  I  admit  that 
weight,  and  regard  his  judgment  as  worthy  of  all  respect ; 
but  where  no  argument  can  be  had  on  one  side  the  weight 
of  all  decisions  must  fee  greatly  impaired. 

On  the  whole  I  do  not  think  that  this  case  can  be  more 
fuUy  investigated.  It  was  fit  that  it  should  be  most  amply 
discussed,  but  I  conclude  as  I  began  by  stating  that  I  should 
not  feel  myself  justified  in  further  protracting  the  inquiry, 
and  I  concur,  therefore,  in  the  vote  proposed  by  my  noble 
and  learned  friend. 

Ordered  and  adjudged,  that  the  said  decrees  or 
orders  of  the  Court  for  Divorce  and  Ma- 
trimonial  Causes,  of  the   8th  of   March, 
and  2d  of  June,    1870,   and    the  12th   of 
397]  •       March,  1872,  complained  *of  in  the  said 

appeal  be  reversed  ;  and  that  the  cause  be 
remitted  back  to  the  court  below,  with  di- 
rections to  restore  the  petition  presented  by 
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Sir  Charles  Mordaunt,  and  to  hear  and  de- 
termine the  matter  of  the  said  petition,  and 
to  pronounce  a  decree  upon  the  same. 

Solicitor  for  the  appellants :  Benjamin  Hunt 
Solicitors  for  the  respondents :  BeTthom  &  SaUwell. 

A  decree  of  divorce  for  adulterj,  I'nll  came  insane,  and  was  for  several  years 
be  granted  to  tlie  plaintiff  where  it  ap*  previous  to,  and  at  the  time  of  the  com- 
pears that  the  defendant  committed  the  mencement  of  the  action  and  the  g^rant- 
act  of  adoltery  while  he  was  of  sound  ine  of  the  divorce,  a  lunatic :  BcUhbun 
mind,  although   suhsequentlj  he  be-  y.%a^A5un,  40  Howard's Prac.  Rep.,  828. 
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516]  *Henry  Peter  Pisani,  Appellant;  and  Heb 
Majesty's  Attorney-General  for  Gibraltar,  David 
Moses  Benaim,  Natale  Esteban  Lepri,  Joseph  Sha- 
KERY  (since  deceased),  and  Francis  Shakery  and  Vic- 
toria SiiAKERY  (late  infants,  but  now  of  full  age).  Re- 
spondents. 

ON   APPEAL  FROM  THE   SUPREME   COURT   OF   GIBRALTAR. 
ConserU — Waiver  of  Appeal — Purchase  by  Solicitor  from  Client, 

Aninforfnation  by  way  of  bill  of  complaint  was  by  consent  amended  by  the  introduc- 
tion of  the  words  "  That  the  rights,  if  any,  of  the  several  defendants  may  be  ascer- 
tained and  declared  by  decree  of  this  honorable  court,  and  that  they  may  be  ordered 
ft  17]  to  pay  each  to  the  others  and  other  of  them  *their  and  his  costs  of  this  suit,  and 
that  this  honorable  court  will  give  such  further  directions  in  the  premises  as  shall  be 
necessary."  There  was  no  stipulation  that  the  riffht  of  appeal  should  be  given  up,  and 
it  appeared  that  the  parties  never  contemplated  that  they  were  ceasing  to  keep  the 
cause  in  curia,  or  that  the  judge  was  to  hear  it  otherwise  than  as  a  jud^e,  or  that  it 
was  not  to  go  on  subject  to  all  the  incidents  of  a  cause  regularly  heard  in  court : 

Held,  that  the  right  to  appeal  had  not  been  waived. 

A  party  to  a.suit,  who,  knowing  that  certain  other  parties  are  infants,  agrees  that 
a  certain  course  should  be  taken  in  the  suit,  cannot  afterwards  object  that  his  consent 
does  not  bind  him  because  the  other  parties  were  infants  and  could  not  consent 

Where  it  is  alleged  that  the  bringing  an  appeal  is  contrary  to  agr^ment,  the  ob- 
jection ought  to  be  made  when  leave  to  appeal  is  applied  for,  or  to  be  taken  by  a 
p{  tition  to  the  Queen  before  the  appeal  comes  on  for  hearing. 

The  court  does  not  hold  that  an  attorney  is  incapable  of  purchasing  from  his 
client ;  but  watches  such  a  transaction  with  jealousy,  and  throws  on  the  attorney 
tlie  onus  of  showing  that  the  bargain  is,  speaking  generally,  as  good  as  any  that 
eoald  have  been  9btained  by  due  dUigence  from  any  other  purchaser.  The  circum- 
stuaces  of  the  employment  may  be  considered,  and  me  amount  of  influence  estimated : 

jSemble,  an  attorney  purchasing  from  his  client  ought  to  insist  on  the  intervention 
ef  another  professional  adviser. 

(')  Present:— 'Sm  James  W.  Colvilb,  Sir  Babnbb  Peacock,  Sir  Montague  E.  Smith 
aud  Sir  Robert  P.  Collier. 
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This  was  an  appeal  from  the  Supreme  Court  of  Gibraltar. 
The  facts  were  shortly  as  .follows : 

Miss  Manuela  Porro,  who  resided  at  Gibraltar,  and  owned 
some  real  property  there,  made  her  will  in  1868,  whereby 
she  specifically  devised  it  to  the  respondents,  Lepri  and 
Joseph  Shakery,  in  trust  for  Joseph  Shakerjr's  two  children, 
the  respondents  Francis  Shakery  and  Victoria  Shakery, 
equally  for  life,  with  remainder  to  their  respective  children 
in  fee,  as  therein  mentioned ;  and  she  appointed  the  trustees 
to  be  also  her  executors.  In  1868,  in  consideration  of  an 
annuity  of  $1,600  for  her  life,  she  sold,  and  conveyed  the 
property  to  the  appellant,  Mr.  Peter  Henry  Pisani.  She 
died  soon  aiter,  in  the  same  j^ear,  after  a  short  illness,  dur- 
ing which  she  executed  a  will,  which  was  prepared  at  her 
request  by  the  appellant,  and  whereby  she  revoked  all 
former  wills,  and  bequeathed  her  personal  estate  to  one  Mr. 
Gonzales,  as  her  executor,  in  trust  for  three  charities. 

After  Miss  Porro' s  death  the  will  of  1868  was  proved  by 
the  executor.  The  Attorney-General  of  Gibraltar  then  filed 
an  information  claiming  for  the  Crown  the  lands  which  had 
belonged  to  *her  as  having  escheated  for  want  of  heirs.  [518 
He  made  defendants  the  appellant  Pisani,  a  person  called 
Benaim,  who  asserted  that  the  appellant  held  the  lands  as 
a  trustee  for  him,  and  also  the  respondents  Lepri  and  the 
Shakerys.  The  case  made  against  the  appellant  was,  that  he 
was  Miss  Porro' s  legal  adviser,  and  had,  by  an  abuse  of  pro- 
fessional confidence,  induced  her  to  sell  him  the  land  at  an 
undervalue.  The'original  prayer  of  the  information  was,  that 
the  deed  of  conveyance  to  the  appellant  should  be  declared 
void  and  should  be  delivered  up  to  be  cancelled,  and  that  it 
should  be  decreed  that  Miss  Porro  died  without  heirs  and 
intestate,  the  information  .alleging  that  the  will  of  1868  was 
revoked  by  the  will  of  1868.  The  Attorney-General,  how- 
ever, failed  to  establish  the  title  of  the  Crown  by  escheat, 
but,  upon  his  motion,  and  by  consent  of  all  parties,  the  in- 
formation was  amended  by  inserting  in  it  the  following 
words:  ''That  the  rights,  if  any,  of  the  several  defendants 
may  be  ascertained  and  declared  by  decree  of  this  honorable 
court,  and  that  they  may  be  ordered  to  pay  each  to  the 
others  and  ot)ier  of  them  their  and  his  costs  of  this  suit,  and 
that  this  honorable  court  will  give  such  further  directions 
in  the  premises  as  shall  be  necessary."  No  one  represented 
the  parties  interested  under  the  later  will  after  the  above- 
mentioned  amendment  had  been  made,  and  the  Attorney- 
Genefal  endeavored  to  show  that  the  later  will  was  invalid, 
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as  having  been  obtained  by  the  undue  influence  of  the  ap- 
pellant and  others  when  the  testatrix  was  in  extremis. 

By  the  decree  of  the  Supreme  Court  of  Gibraltar,  it  was 
declared  and  ordered  that  the  lands  had  not  escheated  to 
the  Crown ;  that  the  deed  of  conveyance  to  the  appellant 
should  be  delivered  by  him  into  court  to  be  cancelled;  that 
the  will  of  1868  was  void  and  inoperative,  and  that  the  will 
of  1868  was  valid. 

The  Attorney-General,  for  the  Crown,  and  also  Mr.  Ben- 
aim  acquiesced  in  this  decree,  but  Mr.  Pisani  appealed 
against  it  to  Her  Majesty  in  Council. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Kay^  Q.C.,  and  Mr.  W.  W.  Karsldke,  appeared  for 
the  appellant. 

519]     *Mr.  Fry^  Q.C.,  and  Mr.  Bagshawe^  Q.C.,  for  the 
respondents. 

The  counsel  for  the  appellant  and  the  counsel  for  the  re- 
spondent respectively  took  preliminary  objections  to  the 
hearing ;  the  first  contending  that  the  decree  should  be  re- 
versed without  hearing  the  appeal  on  the  merits  ;  the  latter, 
that  the  appeal  was  not  competent  and  should  be  dismissed. 

May  14,  1874.  The  decision  of  their  Lordships  on  the  ob- 
jections was  pronounced  by 

Sir  Montague  E.  Smith:  Their  Lordships  desire  to 
state  shortly  the  grounds  why  they  cannot  yield  to  either  of 
the  preliminary  applications  whicn  have  been  made  to  them : 
one  Dy  Mr.  Kay  to  reverse  the  decree  without  hearing?  this 
appeal  on  the  merits;  the  other  by  Mr.  Fry  to  dismiss 
the  appeal. 

It  will  be  sufficient  for  this  purpose,  without  going  at 
length  into  the  facts  of  the  case,  to  mention  that  the  suit 
was  an  information  bv  the  Attorney -General,  claiming,  for 
the  Crown,  lands  which  had  belonged  to  a  lady,  Manuela 
Porro,  as  escheated  for  want  of  heirs.  He  made  defendants 
to  the  information  Pisani,  the  appellant,  who  claimed  under 
a  deed  of  purchase ;  a  person  called  Benaim,  who  asserted 
that  Pisani  was  trustee  for  him ;  and  also  the  present  re- 
spondents, Lepri  and  the  two  Shakerys,  the  former  being 
the  trustee  and  the  latter  the  infant  cestuis  que  trust  under 
a  will  of  Miss  Porro  made  in  the  year  1858.  The  Attorney- 
General  failed  to  establish  the  title  of  the  Crown  by  escheat, 
and  thereupon  the  suit  as  originally  framed  ought  to  have 
been  dismissed.  But  in  the  course  of  the  cause  the  oppos- 
ing claims  of  the  defendants  among  themselves  became 
clear,  and  it  was  proposed  that  the  information  should  be 
amended  for  the  purpose  of  enabling  the  court  to  determine 
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and  declare  what  those  rights  were.  Such  an  alteration  of 
the  suit  could  only  have  been  made,  it  is  admitted,  by  con- 
sent, and  the  question  raised  by  Mr.  Kay  yesterday  was 
whether  there  was  an  agreement  to  the  effect  that  the  suit 
should  be  so  altered  as  to  give  the  court  the  power  to  declare 
in  that  suit  the  rights  of  the  defendants  between  themselves. 
He  denied  that  such  an  agreement  was,  in  fact,  come  to. 

*Now,  what  is  stated  in  the  record  sent  to  their  Lord-  [520 
ships  as  the  result  of  some  proceedings  on  the  3d  of  May, 
1869,  and  what  is  recorded  on  the  judge's  note,  is  that  the 
Attorney-General  applied  for  leave  to  amend  bv  inserting 
an  averment  in  the  information  by  consent.  Tlie  note  is 
this:  '*Her  Majesty's  Attorney-General  for  Gibraltar,  be- 
fore proceeding  with  the  hearing,  moved  that  the  original 
information  by  way  of  bill  of  complaint  filed  by  him  in  this 
honorable  court,  and  partly  heard,  be  amended  by  inserting 
the  following  words :  '  That  the  rights,  if  any,  of  the  several 
defendants  may  be  ascertained  and  declared  by  decree  of 
this  honorable  court,  and  that  they  may  be  ordered  to  pay 
each  to  the  others  and  other  of  them  their  and  his  costs  of 
this  suit,  and  that  this  honorable  court  will  give  such  fur- 
ther directions  in  the  premises,  as  shall  be  necessary.' " 
Then  the  note  states  Stokes  and  Comwell  of  counsel  for  the 
defendant  Pisani,  Recano  of  counsel  for  Lepri,  Shakery, 
Shakery  and  Shakery,  and  Relph  of  counsel  for  the  de- 
fendant Benaim,  being  present  and  consenting,  "  the  amend- 
ment was  ordered  accordingly."  A  formal  consent  ord^r 
was  drawn  up,  and  it  has  been  sent  over  with  the  record. 

It  was  contended  bv  Mr.  Kay  that  this  was  merely  an 
amendment  of  the  information,  leaving  the  question  open 
to  be  decided  whether  effect  ought  to  be  given  to  it.  Their 
Lordships,  however,  think  that  tnis  is  not  the  true  Ineaning  of 
what  was  done.  It  is  plain  that  the  amendment  was  agreed 
to  in  view  of  the  probable  failure  of  the  Attorney-General 
upon  the  original  information.  In  fact,  the  amendment  ap- 
pears to  have  been  made  and  the  agreement  come  to  at  a 
time  when  his  defeat  was  imminent.  If  the  Attorney-Gen- 
eral had  succeeded  in  the  suit  the  amendment  would  have 
been  perfectly  useless,  since  he  could  not  succeed  without 
defeating  the  claims  of  all  the  parties  defendants,  He  must 
have  swept  the  board  clear  of  tne  defendants  before  he  could 
have  obtained  a  decree  for  the  Grown  on  the  ground  that 
the  property  had  escheated.  It  is  evident,  therefore,  that 
the  object  of  this  amendment  must  have  been  to  give  the 
court  power  to  declare  the  rights  of  the  defendants  between 
themselves  in  the  event  of  the  failure  of  the  Attorney-Gen- 
10  Eng.  Rep.  11 
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eral.  No  doubt  that  is  a  wide  departure  from  the  ordinary 
521]  procedure  of  the  court.  It  clearly  *could  nof  have 
been  doije  without  consent ;  and  the  only  question  that  is 
raised  on  this  preliminary  application  is  whether  there  was 
an  agreement  in  f^ct  that  the  judge  should  hear  the  cause 
and  decide  the  rights  of  the  parties  upon  that  footing. 
Their  Lordships  think,  having  regard  to  the  considerations 
to  which  they  have  alluded,  that  this  really  was  the  inten- 
ticai  of  the  parties,  and  this  is  corroborated  by  the  view  that 
has  been  presented  to  them  of  the  subsequent  course  of  the 
cause.  It  is  clear  that  the  judge  and  all  parties  considered 
•  that  such  an  agreement  had  been  come  to.  As  soon  as  the 
amendment  had  been  made  the  judge  formally  records  that 
''The  Attorney-General  then  read  the  amendment  to  the 
prayer  of  the  bill,  as  ordered  this  day  by  the  court,  to  de- 
clare and  ascertain  the  rights  of  the  several  defendants." 

Their  Lordships,  therefore,  have  come  to  the  conclusion 
that  there  was  an  agreement  by  the  defendants,  not  merely 
to  an  amendment  of  the  pleadings,  but  that  their  rights  as 
between  themselves  should  be  declared,  whatever  might  be 
the  event  of  the  suit  regarding  the  claim  of  the  Crown.  It 
is  enough,  upon  this  preliminary  application,  to  say  that 
this  agreement  is  proved ;  their  Lordships  reserving  to  them- 
selves full  power  to  determine  in  what  way  justice  can  best 
be  done  between  the  parties,  when  they  come  to  hear  the 
merits  of  the  appeal. 

An  objection  was  taken  that  the  agreement  was  invalid, 
and  did  not  bind  any  of  the  parties,  because  there  were  two 
infants,  defendants,  for  whom  consent  could  not  be  given. 
It  is  to  be  observed  that,  in  the  state  in  which  matters  stood 
at  the  time  when  the  agreement  was  come  to,  it  was  appa- 
rently for  the  benefit  of  the  infants,  who  thel*eby  obtained 
the  assistance  of  the  Attorney-General,  that  such  an  agree- 
ment should  be  made ;  and  further,  whether  that  be  so  of 
not,  their  Lordships  think  that  Mr.  Pisani,  after  entering 
into  it  with  a  knowledge  of  the  fact  that  the  parties  were  in- 
fants, cannot  be  now  heard  to  object  that  his  consent  does 
not  bind  him. 

Then  we  come  to  Mr.  Pry's  application.  He,  for  the  re- 
spondent, not  only  contended  that  the  agreement  was  made 
and  was  binding,  but  urged  what  is  really  a  preliminary  ob- 
jection, that  the  decree,  so  far  as  it  declares  the  rights  of  the 
defendants,  must  be  regarded  as  the  award  of  an  arbitrator, 
522]  and  consequently  that  the  *appeal  is  incompetent. 
Their  Lordships  would  be  most  unwilling  to  uphold  the 
agreeiueiit  q.t  all  if  this  were  to  be  the  effect  of  it,  because, 
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in  their  opinion,  such  a  result  would  be  opposed  to  the  in- 
tention of  the  parties.  They  clearly  meant  to  keep  them- 
selves in  curia^  and  the  judge  clearly  so  understood  them. 
It  is  plain  also  that  the  parties  and  the  judge  thought  that 
an  appeal  was  open.  It  is  true  that  there  was  a  deviation 
from  the  cursus  curice^  but  the  court  had  jurisdiction  over 
the  subject,  and  the  assumption  of  the  duty  of  another  tri- 
bunal is  not  involved  in  the  question.  Departures  from  or- 
dinary practice  by  consent  are  of  everv  day  occurrence ;  but 
unless  there  is  an  attempt  to  give  the  court  a  jurisdiction 
which  it  does  not  possess,  or  something  occurs  which  is  such 
a  violent  strain  upon  its  procedure  that  it  puts  it  entirely 
out  of  its  course,  so  that  a  court  of  appeal  cannot  properly 
review  the  decision,  such  departures  have  never  been  held  to 
deprive  either  of  the  parties  of  the  right  of  appeal. 

The  cases  Merred  to  by  Mr.  Fry  do  not  bear  out  his  con- 
tention. The  first  he  cited,  and  the  only  one  where  the  appeal 
was  declared  incompetent,  is  the  case  of  White  v.  Imke  of 
Bucdeuch  (*).  In  that  case  the  court  made  an  order  vUra 
vires.  The  interlocutor  directed  a  surveyor  to  set  out  a 
road,  deputing  to  him  an  authority  which  the  court  had  no 
power  to  give.  The  interlocutor  appears  to  have  had  this 
vice,  that  the  court  either  had  no  jurisdiction  to  make  such 
an  order  at  all  as  to  the  road,  or,  having  it,  could  not  dele- 
gate it  to  the  surveyor.  The  Lord  Chancellor,  in  giving  his 
opinion  to  the  House,  puts  the  objection  upon  the  ground 
that  the  court  had  maae  an  interlocutor  wnich  was  uWra 
vires.  He  says :  '*  The  court  below  had  no  power  whatever 
to  direct  a  road  to  be  laid  out  equally  convenient  to  that 
which  the  public  were  clearly  entitled.  They  have  not  given 
the  public  any  way  which  tney  had  been  accustomed  to  use, 
but  they  have  consulted  the  convenience  of  the  defender, 
and  they  have  directed  Mr.  Wylie  to  ascertain  a  road  which 
will  be  equally  convenient  to  the  public  with  that  to  which 
they  were  entitled,  and  not  inconvenient  to  the  defender. 
There  is  no  doubt  whatever,  therefore,  that  in  this  interlocu- 
tor, the  court  having  proceeded  vltra  mres^  all  the  subse- 
quent interlocutors  which  were  founded  on  this  as  their  basis 
*were  taken  out  of  the  judicial  course,  and  conse-  [523 
quently  were  not  a  subject  of  appeal."  * 

In  another  case,  cited  from  the  same  volume,  SicJcett  v. 
Morris  ("),  the  Lord  Ordinary  had  heard,  by  consent,  a  case 
which  ought  to  have  been  tried  in  the  Jury  Court.  There 
was  in  that  case  the  assumption  on  the  part  of  the  Lord  Or- 
dinary of  the  duty  of  another  tribunal,  and  the  observations 

(»)  Uw  Rep.,  1  H.  L.,  Sc.  70.  («)  Law  Rep..  1  H.  L.,  Sc.  47. 
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made  by  the  Lord  Chancellor  point  to  that  state  of  things. 
The  objection  is  noticed  in  this  way  by  the  Lord  Chancellor : 
"The  first  question  to  be  considered  is  the  competency  of 
the  present  appeal.  It  appears  to  me  that  this  is  one  of  the 
actions  appropriate  to  the  Jury  Court  under  the  28th  sectioa 
of  the  Scotch  Judicature  Act  (6  Geo.  4,  c.  120),  being  an 
action  on  account  of  injury  to  land  in  which  the  title  was  not 
in  question.  By  the  word  'title'  I  do  not  understand  to  be 
meant  the  right  to  do  the  act  which  occasioned  the  injury, 
but  the  title  to  the  land  itself  to  which  the  injury  is  alleged 
to  be  done."  Then  he  says,  after  going  through  the  facts  : 
"  The  cause  ought,  therefore,  in  regular  course,  to  have 
been  remitted  to  the  Jury  Court,  and  the  Lord  Ordinary  had 
no  authority  to  order  the  proofs  to  be  taken  by  commission." 
But  in  that  case  their  Lordships  did  not  hold  that  the  appeal 
was  wholly  incomi)etent,  for  tney  retained  it,  ^nd  heard  the 
cause  on  the  merits.  Thev  held  the  objection  had  been 
waived  by  the  appeal  whicn  had  been  made  from  the  Lord 
Ordinary  to  the  Inner  Court.  That  case,  therefore,  shows 
that  the  House  of  Lords  considered  that  it  was  discretionary 
with  the  House  to  hear  the  appeal  or  not ;  that  it  was  not  ^ 
beyond  their  jurisdiction  to  hear  it ;  and  that  the  objection 
pointed  to  an  irregularity  only,  capable  of  being  waived. 

The  remaining  case  referred  to  was  before  Lord  Cottenham, 
Stewart  v.  Forbes  (*).  There  the  Vice-Chancellor  had  under-  . 
taken  to  determine  a  fact  proper  for  the  jury.  On  looking 
into  that  case,  it  appears  that  the  Lord  Chancellor  at  first  in- 
clined not  to  hear  the  appeal,  but  in  the  end  thought  himself 
bound  to  hear  it.  He  says  this:  *'  In  a  celebrated  case  of 
legitimacy,  Morris  v.  Davies  ("),  Lord  Lyndhurst  adopted  a 
similar  course  " — that  is,  a  course  similar  to  that  of  the  Vice- 
524]  Chancellor  in  the  case  then  *under  appeal — "and 
upon  appeal  to  the  House  of  Lords  from  his  decision  the 
House  thought  itself  bound  to  consider  and  decide  upon  the 
case  so  entertained  by  the  Court  of  Chancery,  though  not 
according  to  the  usual  course  of  its  jurisdiction.  I  did  not, 
therefore,  feel  myself  at  liberty  to  decline  hearing  the  cause, 
although  the  parties  had,  by  their  consent  yecorded  in  the 
decree  appealed  from,  precluded  themselves  from  asking 
for,  or  me  from  directing,  an  investigation  of  their  claims 
before  a  jury,  the  only  proper  tribunal  for  the  purpose  if  the 
matter  were  really  one  of  doubt."  Therefore,  in  the  end. 
Lord  Cottenham  came  to  the  conclusion  that  he  was  not  at 
liberty  to  decline  to  hear  the  appeal.  He  goes  on  to  say : 
"Besides  which,  I  thought  that  the  plaintiff  ought  to  be 
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permitted  to  show,  if  he  could,  that  what  he  claimed  was 
BO  .free  from  doubt  as  to  entitle  him  to  the  decree  which  he 
now  asks."  That  is  really  a  subordinate  reason.  His  first 
ground  is  that  he  thought  he  was  bound  to  hear  the  appeal. 
The  case  of  Morris  v.  Davies  Q,  to  which  Lord  Gotten- 
ham  referred,  seems  to  their  Lordsnips  to  be  a  strong  author- 
ity against  Mr.  Pry' s  objection.  In  that  case  there  had  been 
a  trial  before  a  jury,  a  motion  for  a  new  trial,  and  a  decision 
that  a  new  trial  ought  to  be  granted.  But  instead  of  sending 
it  down  for  a  new  trial,  Lord  Lyndhurst,  by  the  consent  <>f 
the  parties,  heard  and  disposed  of  the  case.  Upon  an  ap- 
peal to  the  House  of  Lords  an  objection  was  formally  taken 
Dy  the  Attorney-General  to  the  competency  of  the  House  to 
hear  the  appeal.  The  case  is  reported  in  the  5th  Clark  and 
FmeWifs  Keports,  and  the  objection  of  the  Attorney-Gen- 
eral appears  on  p.  222.  "The  Attorney-General  and  Mr. 
Temple,  for  tha  respondents,  took  a  preliminary  objection, 
insisting  that  no  appeal  lay  from  a  decree  to  which  all  the 
parties  oy  their  counsel  consented  to  submit  in  order  to  save 
the  expense  and  delay  of  another  trial  at  law.  The  parties 
could  not  be  then  placed  in  the  same  relative  situation  for  a 
new  trial  if  the  decree  should  be  reversed,"  After  an  argu- 
ment by  the  counsel  for  the  appellant.  Lord  Lyndhurst  said: 
*'  When  I  proposed  to  the  parties  to  decide  the  question 
upon  the  evidence  they  were  to  lay  before  me,  instead  of 
sending  it  again  for  trial  before  a  jury,  I  did  not  consider 
that  my  decree  was  to  be  exempt  from  appeal.  I  never  con- 
templated such  *a  consequence.  The  saving  expense  [525 
and  further  delaj^  was  mv  object."  Now,  this  appears  to 
have  been  the  object  in  the  present  case ;  the  parties,  as  it 
appears  to  their  Lordships,  never  contemplated  that  they 
were  doing  other  than  keeping  the  cause  vn  curia^  or  that 
thet  judge  was  to  hear  it  otherwise  than  as  a  judge,  or  that 
it  was  not  to  go  on  subject  to  all  the  incidents  of  a  cause 
regularly  heard  in  court,  of  which  an  appeal  is  one  of  the 
most  important.  The  judge  clearly  so  understood  the  ar- 
rangement. To  recur  to  Morris  v.  Davies  {'),  the  Lord 
Chancellor  says:  ''The  House  cannot  entertain  the  obiec- 
tion  to  the  regularity  of  the'  appeal. ' '  Then  he  sa;^s :  ' '  That 
objection  was  disposed  of  by  the  Appeal  Committee  upon 
evidence  which  is  not  before  the  House."  We  have  only 
the  record  of  the  decree  before  us,  and  in  that  no  consent  ap- 
pears not  to  apx)eal.  If  it  were  alleged  that  the  appeal  was 
Drought  In  breach  of  good  faith,  tne  House  might  put  off 
the  hearing  until  the  objectors  produced  proof  of  that  alle- 
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ffation.  It  is  admitted  that  there  was  a  consent,  but  how 
far  it  was  meant  to  extend  is  the  matter  in  dispute.  It  no- 
where appears  that  the  parties  agreed  that  the  aecree  should 
be  final  and  conclusive.  In  Morris  v.  Davws  (*)  there  was 
a  consent  that  the  cause  should  be  heard  in  an  unusual  way, 
upon  which  Lord  Lyndhurst  acted,  and  although  it  was  not 
put  into  his  decree,  it  was  regarded  as  a  perfectly  binding 
consent,  which  might  be  proved  aliunde.  The  House  of 
Lords  gave  effect  to  this  consent  according  to  the  intention 
of  the  parties,  for  it  was  allowed  to  operate  so  as  to  make 
Lord  Lyndhurst' s  judgment,  which  would  have  been  other- 
wise irregular,  a  regular  judgment,  and  was  not  allowed  to 
operate  so  as  to  deprive  the  party  of  his  right  of  appeal, 
wnich  had  not  been  stipulated  for.  That  case  is  in  these 
points  not  unlike  the  present.      , 

For  these  reasons,  considering  also  that  this  objection  was 
not  taken  in  the  court  below  when  an  application  was  made 
for  leave  to  appeal ;  that  it  was  not  taken  here,  as  it  might 
have  been,  by  a  petition  to  the  Queen  before  the  appeal  came 
on  for  hearing ;  and,  considering,  also,  that  this  board  has 
always  exercised  a  large  discretion  in  dealing  with  matters 
of  procedure  on  appeals  from  Colonial  Courts,  their  Lord- 
ships think  that  they  ought  to  hear  this  appeal  on  its  merits. 
526  1  *[Mr.  Kay^  Q.C.,  then  proceeded  to  open  the  ap- 
peal.] 

Mr.  Kay^  Q.C.,  and  Mr.  W.  W,  Karslake,  for  the  appel- 
lant :  Miss  Porro's  property  was  in  bad  repair,  and  tenanted 
by  a  bad  class  of  persons ;  her  title  was  not  a  perfect  one, 
as  it  depended  on  the  death  of  her  eldest  brother  Jos6,  which 
had  never  been  fully  substantiated.  She  wanted  to  get  rid 
of  the  property  for  an  annuity  and  to  go  and  live  at  Seville ; 
with  this  view  she  had  ofEered  it,  in  vain,  to  different  persons 
for  a  lower  price  than  the  appellant  gav'e  her.  She  was  in 
fair  health,  and  might  have  lived  many  years.  The  appellant 
was  sent  for  by  her  unexpectedly  to  examine  the  documents 
which  had  been  prepared  for  her  execution  on  the  occasion 
of  an  intended  sale.  He  did  not  know  her  before.  This  in- 
tended sale  having  gone  off,  he  did  all  in  his  power  to  induce 
a  more  desirable  purchaser  to  buy,  and  when  the  latter,  after 
agreeing  to  give  an  annuity  of  $1,500,  declined  to  complete, 
the  appellant  offered  the  same  price,  but  requested  that  the 
vendor  would  employ  a  legal-  person  to  act  on  her  behalf. 
That  was  not  done ;  but  her  own  man  of  business,  Gonzales, 
acted  for  her.  The  appellant  was  afterwards  called  in  to 
make  her  will,  when  sne  was  sinking  rapidly,  but  he  did  so 
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only  under  pressure,  and  his  being  employed  in  this  business 
is  no  evidence  of  his  having  been  then  in  her  confidence. 

Notwithstanding  this  new  and  accidental  employment  by 
Miss  Porro,  Jthe  appellant  was  not  in  confidential  relations 
with  her  as  an  attorney  is  with  his  client.  But  taking  it  upon 
that  footing,  there  are  cases  to  show  that  an  attorney  may 
purchase  from  his  client  when  he  gives  as  good  a  price  as 
any  one  else  would  give,  and  takes  due  care  of  the  interests 
of  his  client.  In  the  cases  where  transactions  between  people 
so  connected  have  been  set  aside,  there  has  always  been 
some  failure  in  duty;  either  the  value  was  inadequate  or  due 
inquiry  was  not  made :  HoVman  v.  Loynes  (*) ;  Vane  v.  Lord 
Auen  (■) ;  Edwards  v.  Williams  (*) ;  Montesquieu  v.  San- 
dys (*) ;  Spenser  v.  Topham  (*) ;  Oresley  v.  Mosely  Q. 

The  decree  is  clearly  wrong  in  directing  the  deed  of 
*conveyance  to  be  cancelled ;  which  would  take  the  [527 

gropertv  from  the  appellant  without  compensation,  even  if 
e  had  laid  out  money  upon  it.  It  is  also  wrong  in  dealing 
with  the  later  will,  the  interests  under  which  were  unrepre- 
sented. 

Mr.  Fry^  Q.O.,  and  Mr.  Bagshawe^  Q.C.,  for  the  respon- 
dents :  The  value  of  the  land  was  greater  than  that  given  by 
the  appellant ;  it  would  have  been  worth  a  lairger  sum  for 
building.  The  lady  was  in  delicate  health,  and  there  is 
some  evidence  that  hers  vas  not  an  average  life ;  the  appel- 
lant ought  to  have  had  her  life  properly  valued — more  might 
have  been  done  to  investigate  the  state  of  her  health.  ISo 
solicitor  can  buy  if  there  is  any  one  else  who  will  give  as 
much  as  he— he  should  have  given  longer  time  for  consid- 
ation  to  Mr.  Benaim,  who  had  property  adjoining,  and 
who  was  disposed  to  give  more  than  the  appellant  did. 
Some  steps  ought  to  have  been  taken  to  ascertain  whether 
the  propjerty  could  be  sold  at  an  advance.  Oibson  v. 
Jeyes  f )  is  the  leading  case  on  this  subject ;  and  the  circum- 
stances were  more  in  lavor  of  the  solicitor  than  in  this  case, 
yet  Lord  Eldon  set  aside  the  transaction. 

A  man  of  business,  if  he  undertakes  duties  which  may  be 
conflicting,  must  deal  as  hardly  with  himself  as  he  would 
with  a  stranger ;  it  is  almost  impossible  for  him  to  make  a 
bargain  with  himself  that  will  stand.  The  security  prepared 
by  the  appellant  was  insuflicient  and  did  not  carry  out  the 
instructions  of  Gonzales,  who,  besides,  was  no  lawyer.     In 
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^nery  v.  King  (')  the  solicitor  gave  more  than  others  would 
give,  but  the  transaction  was  not  allowed  to  stand.  In  Hol- 
man  v.  Loynes  (')  the  sale  was  quashed  because  the  attorney 
might  have  made  a  better  inquiry  into  the  health  of  his  client. 
The  auctioneer,  indeed,  knew  the  value  of  the  property, 
which  was  not  the  case  here.  In  Oresley  v.  Mostly  (")  the 
judge  blamed  the  attorney  for  not  ascertaining  the  value. 
Where  a  solicitor  who  has  recently  acted  for  the  vendor 
deals  with  him  without  the  intervention  of  another  solicitor, 
there  must  be  in  some  sense  a  continuance  of  confidential 
relations  between  them :  Montesquieu  v.  Sandys  (*) ;  Sal- 
mon V.  CiUts  and  CuMs  v.  Salmon  (*). 
528]  *We  do  not  impute  fraud  to  the  appellant,  but  we 
say  he  has  not  fulfilled  the  obligation  imposed  on  him : 
JSafnard  v.  Hunter  {*).  In  Spenser  v.  Topham  (')  the 
transaction  was  upheld  and  a  general  rule  laid  down.  But 
in  that  case  there  had  been  an  auction,  and  the  property  had 
been  bought  in  at  £620,  and  after  being  offered  to  many 
people  at  a  higher  price  was  sold  at  £620,  ample  diligence 
navmg  been  used. 

Mr.  W.  W.  Karslake^  in  repl^:  Lord  Eldon  did  not  in 
Qihson  v.  Jeyes  (')  regard  it  as  impossible  for  a  solicitor  to 
deal  with  hi»  client.  There  the  client  parted  with  consols, 
and  the  solicitor  instead  of  buying  an  annuity  for  her  gave 
her  only  his  personal  bond.  But  here  there  was  security  on 
the  property  itself  a?  good  as  any  other  security :  ht  re 
Dagenham  {Thames)  Dock  Company  (').  Miss  Porro  had 
no  other  means  of  buying  an  annuity,  and  she  had  made  up 
her  mind  to  that  form  of  transaction  and  was  desirous  to 
conclude  it  and  go  to  live  at  Seville.  She  would  not 
have  submitted  to  a  medical  inquiry  into  the  state  of  her 
health. 

In  HoVman  v.  Loynes  (*)  there  was  ijo  inquiry.  Here 
those  who  were  about  Miss  Porro  and  who  knew  her,  were 
aware  of  her  wishes ;  and  there  would  have  been  no  demur 
about  the  annuity  if  she  had  been  considered  to  be  in  bad 
health,  as  people  would  have  been  ready  enough  to  buy  the 
property  for  an  annuity. 

In  Spenser  v.  Topham  (")  the  Master  of  the  Rolls  thought 
£100  not  a  difference  sufficient  to  set  aside  the  sale. 

0)  6  H.  L.  C,  627.  (•)  2  Jnr.  (N.S.),  1218. 

O  4  De  G.  M.  <fe  G..  270;    S.  C,  18        O  22  Beav.,  673. 
Jur.,  889.  («)  6  Vee.,  266. 

(»)  4  De  G.  «fe  J.,  78;  1  Giff.,  i60.  (»)  Law  Rep.,  8  Ch.  Ap.,  1022. 

(•»)  4  De  G.  M.  <b  G.,  276.  0^)  22  Beav.,  676. 

(»)  4  De  G.  A  Sin.,  126. 
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June  23,  1874.  Their  Lordships  having  heard  the  argu- 
ment of  counsel  on  the  appeal,  and  deliberated  thereon,  pro- 
ceeded, on  the  23d  of  J  une,  1874,  to  deliver  the  following 
judgment  on  the  merits : 

Sib  Montague  E.  Smith  :  The  general  nature  of  this  infor- 
mation has  been  already  stated.  The  Attorney-General  made 
three  sets  of  persons  defendants,  ^claiming  advprselv  [529 
to  each  other,  viz.  (1)  the  appellant,  Mr.  Pisani,  who  claimed 
the  property  as  a  purchaser  from  Miss  Porro;  (2)  Mr. 
Benaim,  who  alleged  that  Pisani  had  bought  as  trustee  for 
him ;  and  (3)  the  respondents,  who  claimed  nnder^a  will 
made  by  the  deceased  lady  in  1858.  The  original  prayer  of 
the  information  was  that  the  deed  of  conveyance  to  risani 
shoidd  be  declared  void,  and  be  delivered  up  to  be  cancelled ; 
and  that  it  be  decreed  that  Miss  Porro  died  without  heirs 
and  intestate:  the  Attorney-General  alleging  that  the  will 
of  1858  relied  on  by  the  respondents  was  revoked  by  a  sub- 
sequent will  made  in  1868,  which,  although  disposing  of  per- 
sonalty only,  contained  a  clause  revolting  former  wills. 
After  the  irregular  amendment  had  been  made,  by  which 
the  court  obtained  power,  by  consent,  to  declare  the  rights 
of  the  defendants  inter  se^  the  further  peculiarity  occurred 
that  the  Attorney-General,  when  he  had  apparently  aban- 
doned the  hope  of  establishing  the  Crown's  title  by  escheat, 
continued  to  conduct  the  cause  in  the  interest  of  tne  respon- 
dents. This  led  to  a  very  anomalous  proceeding:  for 
whereas  in  the  information  the  Attorney-General  alleged 
that  the  will  of  1858,  under  which  the  respondents  claim^ 
was  revoked  by  the  will  of  1868,  his  utmost  efforts  were 
afterwards  employed  to  show  that  this  latter  will  was  ob- 
tained by  ^e  undue  influence  of  Pisani  and  others  when  the 
testatrix  was  m  extremis^  and,  therefore,  was  not  a  valid 
revocation  of  the  former  one.  The  result  of  the  suit,  thus 
distorted,  was  a  decree,  by  which  it  was  declared  and  ordered 
that  the  lands  had  not  escheated  to  the  Crown ;  that  the 
deed  of  conveyance  to  the  appellant,  Pisani,  be  delivered 
by  him  into  court  to  be  cancelled ;.  that  Benaim  had  no  title 
or  interest ;  and,  further,  that  the  will  of  1868  (the  parties 
taking  under  it,  it  is  to  be  observed,  not  being  before  the 
court)  was  void  and  ought  to  be  set  aside,  and  that  the  will 
of  1858,  under  which  the  respondents  claim,  was  valid.  The 
decree  further  ordered  that  the  appellant  snould  account  to 
the  respondents,  and  directed  that  he  should  pay  the  costs 
of  the  respondents  and  of  Benaim. 

The  Attorney-General,  for  the  Crown,  and  Benaim  have 
acquiesced  in  the  decree ;  and  in  dealing  with  the  present 
10  Eng.  Rep.  12 
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appeal,  to  which  the  respondents,  claiming  under  the  will  of 
530]  1868,  and  the  *appellant  are  alone  parties,  the  case  may 
be  considered  as  if  the  respondents  had  brought  a  suit  to 
impeach  the  appellant's  conveyance.  This  deed  bears  date 
the  26th  of  January,  1868,  and  is  a  conveyance  in  fee 
of  the  property  from  Miss  Porro  to  the  appellant,  in  consid- 
eration of  the  payment  of  an  annuity  of  $126  per  month, 
i.  e.,  $1,500  per  annum. 

Two  principal  questions  arise  in  the  appeal,  (1),  whether 
the  conveyance  can  stand,  and,  (2),  whether,  if  not,  the  will 
of  1858  was  revoked.  But  in  the  view  their  Lordships  take 
of  the  first  of  these  questions,  it  will  not  be  necessary  to 
consider  the  last.  The  case  of  the  respondents  to  impeach 
the  conveyance  is,  that  Pisani,  who  is  a  barrister,  and  prac- 
tises also,  as  is  usual  in  Gibraltar,  as  an  attorney,  was  the 
l^al  adviser  of  Miss  Porro,  and  that  having  purchased 
whilst  he  was  such  adviser,  he  has  not  discharged  the  bur- 
den, cast  upon  him  by  that  relation,  of  showing  that  the 
bargain  was  the  best  that  could  be  made  for  his  client. 

It  appears,  from  the  evidence,  that  the  property  in  ques- 
tion was  devised  by  the  father  of  Miss  Porro,  who  died  in 
1866,  to  his  widow  and  six  children ;  and  that  Miss  Porro, 
in  consequence  of  the  deaths  of  the  other  devisees,  claimed 
to  be  the  sole  owner  of  it.  No  doubt  seems  to  rest  on  the 
deaths  of  any  of  the  devisees,  except  one  brother,  Jose. 
This  Jose  left  Gibraltar  about  thirty-three  years  before  the 
transaction  in  question,  and  from  letters  which  Miss  Porro 
received  soon  afterwards  she  believed  he  had  been  murdered 
near  Madrid.  Nothing  more  appears  to  have  been  heard  or 
known  of  him. 

Miss  Porro  was  about  fifty-nine  years  of  age  at  the  time 
of  the  conveyance.  The  property  was  held  m  fee  simple, 
and  consisted  of  a  large  house  and  other  buildings.  There 
is  abundant  evidence  that  the  Jiouse  was  in  a  dilapidated 
condition,  and  required  a  large  outlay  to  put  and  keep  it  in 
repair.  It  was  let  to  poor  tenants  and  to  women  of  bad 
character,  and  the  rents  were  varying  and  precarious.  A 
lease  was  put  in,  dated  December,  1866,  by  which  a  part  of 
the  house  was  let  to  a  man  named  Benaluz  for  three  years 
at  $36  a  month.  It  contained  the  significant  condition  that, 
in  the  event  of  the  government  or  the  police  opposing  the 
residence  of  prostitutes  in  the  house,  the  contract  might  be 
avoided  by  the  lessee.  It  is  not  to  be  wondered  at  that  a  lady 
531]  should  be  *desirous  of  getting  rid  of  this  troublesome 
and  disreputable  property.     Accordingly,  we  find  that  she 
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had,  during  many  years,  made  efforts  to  do  so,  and  had 
made  up  her  mind  to  dispose  of  it  for  an  annuity. 

An  unimpeachable  witness,  M.  Lepri,  one  of  the  respon- 
dents, and  trustee  of  the  will  of  1868,  says  that  Miss  Porro 
offered  the  property  to  him  before  1868  for  an  annuity  of 
$60  a  month.  He  refused  the  offer,  and,  it  is  important  to 
observe,  the  reason  given  for  his  refusal  is  that  he  did  not 
know  what  had  become  of  the  brother  Jos6.  He  also  says 
the  house  was  inhabited  **by  a  loose  and  disreputable  class 
of  tenants."  In  1867  Miss  Forro  proposed  to  sell  the  prop- 
erty for  an  annuity  to  Mr.  E.  Recano,  who  refused  to  buy. 
It  appears  from  M.  Lepri' s  evidence  that,  hearing  of  her 
renewed  attempts  to  get  an  annuity,  he  applied  to  Miss 
Porro  on  behalf  of  Mr.  Shakery,  the  father  of  the  infant 
devisees  under  the  will  of  1868,  and  she  then  offered  to  sell 
the  property  to  Shakery  for  an  annuity  of  $100  per  month. 
M.  Lepri  says  he  told.  Shakery  of  Miss  Porro' s  offer,  who 
.replied  that  he  would  give  $90  a  month,  ''but  should  require 
some  time  to  consult  about  it,  and  to  see  into  the  difficulty 
which  might  arise  from  her  brother  Jos6's  rights."  Mr. 
Shakery  might  therefore,  if  he  had  chosen,  have  had  the 

Sroperty  for  $100  per  month,  but  he  declined  it,  raising  a 
ifficulty  about  the  brother  Jos^.  The  fact  must  then  have 
been  plain  to  him  which,  from  all  the  evidence  in  the  case 
is  beyond  dispute,  that  Miss  Porro  had  a  fixed  intention  to 
part  with  the  property  for  an  annuity,  the  effect  of  which 
would,  of  course,  be  to  defeat  the  will  she  had  made  in 
1858  in  favor  of  his  children. 

Besides  her  desire  to  get  rid  of  a  troublesome  and  disrep- 
utable property,  and  to  increase  her  income  by  an  annuity, 
Miss  Porro  was  anxious  to  do  so  speedily,  as  she  wished  to 
leave  Gibraltar.  Her  intimate  friend  Madame  Suarez  savs 
she  wanted  to  finish  the  business  of  the  house,  so  that  she 
might  go  to  live  at  Seville. 

Their  Lordships  will  now  pass  to  two  transactions  which 
immediately  preceded  the  sale  to  Pisani,  and  are,  indeed, 
connected  witn  it,  viz.,  the  abortive  sales  to  Larios  and  Ber- 
gel.  Before  doing  so,  it  is  necessary  to  notice  that  Miss 
rorro  had  employed  for  eighteen  years  M.  Gonzales  (whose 
description  is  not  given,  but  who  appears  to  have  been  a 
man  accustomed  to  business)  to  *manage  her  property,  [532 
She  spoke  of  him  as  "her  confidential  adviser."  Other 
persons,  and  among  them  Belilo  and  Benoliel,  were  also 
engaged  in  the  endeavor  to  sell  the  property  for  an  annuity. 
In  I)ecember,  1867,  Miss  Porro  agreed  to  sell  to  Larios, 
for  an  annuity  of  $1,560.    The  bargain  was  arranged  by 
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Gonzales,  and  the  conditions  of  sale  prepared  by  him. 
M.  Recano,  a  barrister,  was  employed  to  prepare  the  deeds, 
which  were,  in  fact,  executed  by  Larios.  It  seems  that 
Miss  Porro  felt  some  doubt  respecting  the  transaction,  and 
sent  for  Mr.  Pisani  to  come  to  her  at  the  Spanish  Hotel, 
where  she  was  living.  This  is  the  first  occasion  on  which 
they  met.  In  this  interview  Pisani,  who  was  a  nephew  of 
Larios,  was  consults  as  to  the  correctness  of  the  deeds,  and 
he  then  told  Miss  Porro  there  was  some  question  as  to  the 
state  of  Larios'  mind,  and  suggested  a  medical  certificate. 
Gonzales  afterwards  called  on  Pisani,  and  told  him  there 
was  difficulty  in  obtaining  such  a  certificate.  Pisani  then 
suggested  that  the  two  sons  of  Larios  should  execute  a 
deed  of  guarantee  to  secure  the  annuity.  Such  a  deed  was 
accordingly  prepared,  not  by  Pisani,  but  by  Recano,  on  in- 
structions from  Gonzales.  The  sons,  however,  refused  to 
sign  it,  and  the  matter  ended.  No  imputation  was  made  at 
their  Lordships'  bar  upon  Pisani,  for  the  advice  he  gave  on  . 
this  occasion,  nor  was  there  any  attempt  to  show  that  what 
he  stated  with  regard  to  Larios  was  not  warranted  by  the 
fact. 

A  week  or  two  after  the  sale  to  Larios  had  gone  oflf.  Miss 
Porro  sent  for  Belilo,  and  it  appears  that  she  wished  him  to 
find  another  purchaser.  She  told  him  she  would  not  sell 
for  less  than  she  had  agreed  with  Larios,  viz.,  an  annuity  of 
$1,660.  Belilo  gave  the  particulars  to  Mr.  Bergel,  a  man  of 
position  and  wealth,  and  entered  upon  a  negotiation  with  him. 
After  looking  over  the  property,  Bergel  made  an  offer  of 
$1,400.  It  was  communicated  to  Miss  Porro,  who  refused 
it;  and  Bergel,  after  an  interval  of  a  week  or  ten  days,  in- 
creased his  offer  to  $1,500.  During  this  treaty,  Pisani  was 
spoken  to,  it  would  seem,  in  the  first  instance,  by  Belilo, 
and  saw  both  Miss  Porro  and  Bergel  on  the  subject  of  the 
sale.  It  appears  that  he  so  far  recommended  her  to  accept 
Sergei's  terms  that  he  told  her  he  thought  $1,500  from  a 
man  like  Bergel  preferable  to  $1,560  from  Larios.  Miss 
533]  Porro  ultimately  agreed  to  *accept  Bergel' s  offer,  pro- 
vided she  was  kept  free  of  all  legal  and  other  expenses  in 
the  sale.  This  was  assented  to  by  Bergel,  subject  to  a  good 
title  being  made  out,  and  he  agreed  to  ffive  Pisani  $150  for 
preparing  the  deeds.  Pisani  prepared  the  conveyance,  but 
before  executing  it,  Bergel  required  to  be  satisfied  about 
the  brother  Jose,  and  whether  tnere  was  proof  of  his  death. 
Pisani  told  him  the  circumstances,  and  what  Miss  Porro 
knew  and  believed;  insisted  there  could  be  no  doubt  of 
Jos6's  death,  and  urged  the  acceptance  of  the  title.     Bergel, 
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after  consulting  another  lawyer,  Mr.  Stokes,  refused  to  com- 
plete the  i^urchase,  because,  to  use  his  own  words,  the  title 
did  not  suit  him.  Pisani,  according  to  the  testimony  of  Mr. 
Bergel  and  other  witnesses,  was  very  angiy  at  ihis  refusal. 
His  charges,  amounting  to  about  $60,  were  paid  by  Bergel. 
Their  Lordships  see  no  reason  to-  doubt  that  Pisani  acted  in 
perfect  good  faith  throughout  this  transaction  with  Bergel. 
Upon  the  refusal  of  Bergel,  Pisani  proposed  to  Belilo,  and 
afterwards  to  Miss  Porro  herself,  that  he  and  his  brother 
should  purchase  on  the  same  terms  Bergel  had  agreed  to. 
Miss  Porro  assented  to  this  proposal,  and  afterwards,  on  his 
brother  refusing  to  join  in  the  purchase,  she  agreed  to  sell 
to  Pisani  alone.  *  Accordingly,  he  prepared  deeds  of  convev- 
ance,  which  he  left  with  Miss  Porro,  suggesting  that  she  should 
get  anotherprofessional  man  to  peruse  them.  She,  however, 
consulted  Gonzales  about  them,  who  advised  that  clauses 
should  be  inserted  to  the  effect  that  Pisani  should  keep  the 

? remises  in  repair,  and  make  no  alteration  in  them  in  Miss 
'orro's  lifetime  without  her  consent,  and  that  if  the  annuitjr 
should  be  in  default  for  twelve  months  he  should  forfeit 
what  he  had  previously  paid  on  account  of  it.  These  sug- 
gestions appear  to  their  Lordships  to  have  been  fairly  car- 
ried into  effect  bv  the  deed,  which  provides  that,  upon 
default  as  above,  the  moneys  already  paid  shall  be  forfeited, 
and  the  estate  reconveyed. 

Benaim's  claim  arose  as  follows:  After  Miss  Porro  had 
agreed  to  sell  to  Pisani,  Belilo  mentioned  to  Pisani  that  Be- 
noliel  had  told  him  that  Benaim  wished  to  purchase.  Pisani 
thereupon  went  to  Benaim  and  asked  if  ne  would  do  so  at 
the  price  for  which  it  had  been  sold  to  Bergel.  Benaim 
asked  for  time  to  consider,  and  Pisani  gave  him  until  the 
evening.  There  is  conflicting  evidence  as  to  this  negotiation. 
But  it  is  evident  that  Benaim  himself  saw  *Mis8  Porro,  [534 
and  that  she  declined  to  accept  him  as  a  purchaser,  giving 
as  her  reason  that  she  had  already  sold  to  Pisani.  Sne  af- 
terwards told  Gonzales  that  she  would  never  sell  to  Benaim 
because  he  was  not  a  man  of  responsibility.  The  court  be- 
low has  declared,  and,  in  their  Lordships'  opinion,  rightly, 
that  Benaim's  claim  has  no  foundation  m  law  or  in  equity. 

Much  minute  iiKjuirj  took  place  at  the  Clearing  as  to  Miss 
Porro' s  health,  which  it  is  sometimes  difficult  to  follow.  The 
summary  of  it  may  be  found  in  some  general  opinions  given 
by  the  medical  witnesses.  Dr.  Patron,  who  had  attended 
her  prof essionally  for  ten  or  twelve  years,  says  this :  '*  Miss 
Porro  had  a  delicate  constitution,  and  was  of  a  highly  ner- 
vous temperament.    She  had  tolerable  health ;  she  was  al- 
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ways  complaining,  but  I  never  attended  her  for  any  serious 
disease  until  her  last  illness.  I  have  not  attended  her  for 
any  chronic  disease.  .  .  *.  I  was  sometimes  called  in  to  attend 
her  during  colds  or  nervous  attacks,  which  lasted  seven  or 
eight  days,  but  never  for  any  serious  illness."  Dr.  Patron 
hm  been  pressed  in  cross-examination  by  the  Attorney-Gen- 
eral as  to  her  chances  of  life.  On  re-examination,  he  thus 
explains :  ' '  I  have  stated  that  Miss  Porro  might  live  for  years 
or  die  next  day;  but,  in  reply  to  your  question  whether  she 
had  to  my  knowledge  any  disease  which  would  prevent  her 
living  for  yea;rs,  I  have  stated  that  she  was  nervously  con- 
stituted, and  I  have  stated  that  she  was  healthy,  and  she 
might  be  both  at  the  same  time."  He  adds,  persons  of  such 
a  condition  are  more  liable  to  disease,  and  to  complications 
when  they  are  ill. 

It  appears  she  suffered  at  times  from  an  affection  of  the 
throat,  and  Dr.  Hauser,  who  examined  it,  states:  "There 
was  no  hoarseness — no  pain  at  all,  but  a  sensation  of  tick- 
ling. I  considered  it  not  serious,  but  a  very  common  com- 
plaint in  this  country  arising  from  the  climate." 

There  is  no  doubt  that,  during  the  attempts  to  obtain  the 
annuity,  representations  were  made  to  Bergel  and  others  by 
Miss  Porro' s  agents,  that  her  health  was  in  an  unsatisfactory 
state,  and  that  the  bargain  would  be  a  good  one.  This  was 
said  to  eiJkance  the  annuity,  but  it  does  not  seem  to  have 
obtained  credit.  On  the  contrary,  there  were  persons  who 
took  an  opposite  view.  Mr.  Stokes,  a  surgeon,  who  had  been 
535]  in  tne  habit  of  meeting  Miss  *Porro  at  the  houses  of 
friends  and  in  public  places,  deposed  to  having  seen  her  a 
month  after  the  transaction,  in  the  streets,  and  at  a  ball  at  the 
theatre,  when  she  appeared  in  a  perfect  state  of  health.  He 
says  she  used  to  consult  him  as  a  friend,  and  seldom  met 
him  without  asking  him  some  question  relative  to  the  state  of 
her  stomach  or  her  diet.  He  tliought  her  complaints  were 
imaginary  and  of  a  trifling  nature,  and  that  she  took  a  great 
deal  of  care  of  herself.  Mr.  Stokes  savs  that,  knowing  the 
property,  and  having  a  good  opinion  of  the  ladjr's  chance  of 
long  life,  he  dissuaded  Pisani's  brother  from  joining  him  in 
the  purchase.  '  It  appears,  also,  that  Bergel,  durinff  his  treaty, 
consulted  Dr.  Patron  about  the  lady's  health,  who  told  him 
she  might  live  ten  or  fifteen  years,  or  might  die  in  a  short 
time ;  and  that,  if  he  wished  to  make  a  good  calculation,  he 
might  reckon  the  period  of  her  life  as  ten  years. 

Miss  Porro  died  on  the  26th  of  March,  1868,  from  pyaemia, 
which  followed  upon  an  abscess  on  the  arm.  The  abscess 
came  on  suddenly.    Dr.  Patron  was  called  in  on  the  4th  of 
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March.  He  then  considered  it  trifling,  and  everything  went 
on  well  until  the  17th,  when,  he  says,  she  got  a  chfll.  It 
may  be  collected  from  ]3r.  Patron's  evidence  that  the  abscess 
came  on  suddenly,  and  was  not  connected  with  any  previous 
disease,  but  that  Miss  Porro's  constitutional  temperament 
rendered  her  more  than  ordinarily  liable  to  pyaemia. 

The  case  originally  made  by  the  information  was  that  Pir 
sani  knowing  or  having  reason  to  believe  that  Miss  Porro 
was  suffering  from  a  disease  tending  materially  to  shorten 
life,  made  fraudulent  representations  to  Benaim  to  induce 
him  to  decline  to  purchase,  and  that  he  fraudulently  repre- 
sented to  Miss  Porro  that  Benaim  had  so  declined,  and  that 
no  other  person  would  purchase  for  an  annuity  of  £1,600, 
and  by  tnese  means  obtained  the  conveyance  to  himself. 
The  counsel  for  the  respondents,  Mr.  Fry,  detached  himself, 
to  use  his  own  phrase,  from  the  case  oi  the  Attorney-Gen- 
eral. He  absolved  Pisani  from  the  charge  of  conscious 
fraud,  and  admitted  that  there  was  no  evidence  to  support 
the  imputation  that  he  acted  in  the  belief  that  Miss  torro 
was  sunering  from  disease  likely  to  shorten  life.  The  learned 
counsel  rested  his  case  entirely  on  Pisani' s  relation  of  attor- 
ney to  Miss  Porro,  and  *on  the  principles  acted  on  by  [536 
courts  of  equity  when  that  relation  exists. 

Several  decisions  on  this  subject  were  referred  to.  It  re- 
sults from  them  that  the  court  does  not  hold  that  an  attorney 
is  incapable  of  purchasing  from  his  client ;  but  watches  such 
a  transaction  with  jealousy,  and  throws  on  the  attorney  the 
onus  of  showing  that  the  bargain  is,  speaking  generally,  as 
good  as  any  that  could  have  been  obtamed  by  due  diligence 
from  any  other  purchaser. 

The  principle  is  thus  stated  by  Lord  Eldon  in  Oibson  v. 
Jeyes(^)\  *'An  attorney  buying  from  his  client  can  never 
support  it  unless  he  can  prove  that  his  diligence  to  do  the 
best  for  the  vendor  has  been  as  great  as  if  he  was  only  an 
attorney  dealing  for  that  vendor  with  a  stranger ;  that  must 
be  the  rule.  If  it  appears  that  in  that  bargain  he  has  got 
an  advantage,  which  with  due  diligence  he  would  have  pre- 
vented another  person  from  getting,  a  contract  under  such 
circumstances  snail  not  stand." 

The  doctrine  of  the  court  is  stated  much  in  the  same  way 
by  Lord  Chancellor  Cranworth  in  Savery  v.  King  (*).  The 
llord  Chancellor  says :  '^  Where  a  solicitor  purchases  or  ob- 
tains a  benefit  from  a  client,  a  court  of  equity  expects  him 
to  be  able  to  show  that  he  has  taken  no  advantage  of  his 
professional  position ;  that  the  client  was  so  dealing  with 

0  6  Vea.,  271.  («)  6  H.  L.  C,  665. 
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him  as  to  be  free  from  the  influence  which  a  solicitor  must 
necessarily  possess ;  and  that  the  solicitor  has  done  as  much 
to  protect  his  client's  interest  as  he  would  have  done  in  the 
case  of  the  client  dealing  with  a  stranger." 

The  counsel  for  the  respondents  insisted  that,  in  applying 
these  rules  to  the  case  of  a  purchase  from  a  client  in  con- 
sideration of  an  annuity,  the  utmost  care  should  be  taken 
by  the  attorney  before  entering  into  it ;  and  especially  that 
it  was  his  duty  to  point  out  other  modes  of  sale  which  might 
be  more  advantageous,  and  to  ascertain  accurately  the  value 
of  the  client's  life,  and  the  state  of  the  property  to  be  sold, 
and  he  strongly  relied  on  the  observations  of  Lord  Justice 
Turner,  in  the  case  of  HoVman  v.  Loynes  (').  Their  Lordships 
have  no  doubt  that,  as  a  rule,  this  would  be  the*  duty  of 
the  attorney ;  but  every  case  must  be  decided  on  its  own 
537]  *circumstances,  and  they  think  there  are  grounds 
for  holding  that  the  advice  and  investigation  referred  to 
were  not  called  for  in  the  peculiar  circumstances  of  the 
present  sale. 

In  the  first  place.  Mr.  Pisani  was  not  the  general  or  confi- 
dential adviser  of  Miss  Porro.  He  wad  called  in  as  a  stran- 
fer,  for  the  first  time,  to  advise  her  on  the  sufficiency  of  the 
eeds  upon  the  sale  to  Larios,  all  the  conditions  of  which 
had  been  before  settled  under  other  advice.  Theiurther  se- 
curity he  suggested  was  even  then  prepared  by  Recano.  He 
intervened  in  the  treaty  for  the  sale  to  JBergel,  without  appa- 
rently having  been  employed  by  Miss  Porro  to  obtain  a  pur- 
chaser. But  no  doubt  he  did  interjjose  in  that  treaty,  and 
became  the  attorney  of  both  parties  in  preparing  the  deeds 
and  completing  the  purchase.  This  was  the  extent  of  his 
employment  on  behafi  of  Miss  Porro,  except  in  a  small  un- 
explained matter  relating  to  ^  distress. 

In  a  case  where  a  solicitor,  employed  by  a  woman  to  pro- 
cure an  advance  upon  an  annuity  to  which  she  was  entitled, 
took  a  transfer  of  it  to  himself  of  a  kind  which  raised  a 
doubt  whether  it  was  a  sale  or  a  mortgage,  and  no  other  soli- 
citor was  employed,  the  woman  brought  a  suit  to  set  aside 
the  transaction : — ^Lord  Justice  Knight  Bruce,  in  giving  judg- 
ment, said,  "He  could  not  view  the  case  as  one  between 
solicitor  and  client.  It  happened,  it  was  true,  that  one  of 
the  parties  was  a  solicitor,  and  the  other  of  them  had  no 
legal  advice  except  from  that  solicitor ;  but  there  had  ex- 
isted no  previous  relation  of  solicitor  and  client  between 
them,  and  therefore  that  confidence  which  was  the  basis  of 
the  rule  of  the  court  in  similar  cases  did  not  appear  to  have 

O  4M.  4G.,2'r8. 
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existed,  and  he  could  not  consider  the  case  came  within  it." 
Lord  Justice  Turner  took  the  same  view :  Edwards  v.  Wil- 
Hams  (*). 

Their  Lordships  do  not  jgo  the  length  of  that  case  in  the 
present.  They  think  that  the  relation  of  solicitor  and  client 
existed,  so  far  as  to  make  it  necessary  for  Pisani  to  show 
that  the  bargain  he  made  with  Miss  rorro  was  a  fair  one ; 
but  in  dealing  with  the  facts,  the  circumstances  of  the  em- 
ployment may  be  considered,  and  the  amount  of  influence 
estimated ;  and  they  find  no  reason  to  suppose  that,  in  this 
case,  a  high  degree  of  confidence  existed!,  or  that  much  in- 
fluence had  been  acquired. 

*Upon  the  general  facts  it  is  indisputable  that  Miss  [538 
Porro  had,  for  a  long  time  before  Pisani  was  called  in,  and 
upon  other  advice,  resolved  to  sell  the  property  for  an  an- 
nuitjr;  this  was  a  natural  desire,  for  she  wanted  to  increase 
her  income,  and  had  no  relations.  She  had  made  proposals 
to  friends  and  strangers,  and  had  actually  sold  the  property 
to  Larios  in  this  way,  after  consultation  with  her  connden- 
tial  adviser,  Gonzales,  and  after  having  had  an  opportunity 
of  consulting  Mr.  Recano.  Under  thesis  circumstances  their 
Lordships  cannot  think  that  Pisani  was  guilty  of  any  breach 
of  duty  in  not  suggesting  to  her  other  modes  of  disposing  of 
the  property. 

Then  as  to  the  terms  of  the  sale  in  question.  It  was  said 
on  Pisani' 8  behalf  that  he  did  no  more  than  take  up  the 
bargain  which  Bergel  had  abandoned.  This  is  really  what 
occurred,  but  the  onus  still  lies  upon  him  to  show  that  the 
bargain  was  a  fair  one,  and  the  more  as  on  the  treaty  with 
Bergel  he  had  himself  proposed  to  Miss  Porro  the  abatement 
of  the  annuity  from  $1,660  to  $1,600.  Their  Lordships  have 
thought  it  right  carefully  to  examine  the  evidence  relating 
to  this  treaty,  for,  unless  there  was  perfect  h(ma fides  on  the 
part  of  Pisani  in  the  transaction  with  Bergel,  it  would  have 
Deen  impossible  to  sustain  his  own  subsequent  purchase. 
They  are,  however,  on  a  review  of  it,  satisfied  that  he  acted 
with  good  faith ;  that,  in  proposing  to  Miss  Porro  to  accept 
the  offer  of  $1,600,  he  had  reason  to  think  it  was  as  much  as 
could  be  obtained  from  Bergel  or  any  other  eligible  pur- 
chaser ;  and  that  he  did  all  in  his  power  to  induce  Bergel  to 
complete  the  purchase.^ 

But  Ixma  Jides  alone  would  not  be  sufficient,  for  Pisani, 
having  taken  BergeFs  bargain,  is  bound  to  show  that  it  was, 
in  fact,  a  fair  one,  and  that  he  has  not  lost,  for  want  of  due 
diligence,  better  terms  for  his  client. 

0)  82  L.  J.  (Ch.),  768. 
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On  the  question  of  value,  the  dilapidated  nature  of  the 
property  and  the  disreputable  character  of  the  tenants,  the 
fact  the  annuity  had  been  hawked  in  Gibraltar  for  many 
years,  and  refused  even  at  a  lower  rate  by  those  who  knew 
all  the  circumstances ;  and  the  cloud  which  rested  on  the 
title,  from  the  uncertainty  as  to  Jose's  death,  which  had 
been  made  an  objection,  whether  well  or  ill  founded,  by 
Lepri  and  Shakery,  must  be  borne  in  mind  as  circumstances 
likely  to  depreciate  the  marketable  value  of  the  property. 
539j  *When,  with  a  knowledge  of  all  these  circumstances, 
and  under  the  advice  of  her  confidential  agent,  Gonzales, 
Miss  Porro  sold  the  property  to  Larios  for  an  annuity  of 
$1,660,  it  may  reasonably  be  presumed  that  this  was  the 
highest  offer  that  could  be  obtained.  Some  evidence  was 
given  of  the  rents,  outgoings,  and  repairs,  and  of  the  value 
of  the  property;  but  it  does  not  furnish  an  inference  that  the 
sale  to  Larios  was  not  for  the  largest  annuity  that  could  be 
obtained. 

Then,  as  to  the  duty  of  Pisani  when  originally  called  in, 
and  when  he  took  part  in  negotiating  the  treaty  with  Bergel, 
Undoubtedly,  if  the  sale  for  an  annuity  had  been  a  new 
matter,  it  would  have  been  his  duty  to  suggest  inquiries  as 
to  the  value  of  Miss  Porro' s  life,  and  the  state  and  value  of 
the  property.  But  their  Lordships  cannot  say  that,  when 
consulted  at  this  late  period,  there  was  any  want  of  due  dili- 
gence in  his  regardingthe  sale  to  Larios,  made  with  the  ad- 
vice of  Gonzales  and  Kecano,  as  representing  the  value,  and 
in  not  advising  new  inquiries,  which  would  have  jnvolved 
further  expense  and  delay. 

The  sale  to  Bergel  became  also  an  accomplished  fact ;  and 
if  Bergel  had  not  thrown  up  the  bargain,  the  property  would 
have  passed  to  him  irrevocably  for  the  annuity  of  $1,500. 
That  sale  which,  for  the  reasons  already  given,  their  Lord- 
ships think  was  properly  and  bona  fide  concluded,  became, 
in  Its  turn,  a  criterion  of  the  value  which  could  then  be 
obtained. 

If,  then,  fresh  inquiries  as  to  value  need  not  have  been 
made  upon  the  treaty  with  Bergel,  none  were  necessary 
when  that  sale  went  oflf,  and  another  purchaser  had  to  tie 
found ;  a^d  if  there  would  have  been  no  want  of  due  dili- 
gence in  selling  to  another  at  the  price  Bergel  had  agreed  to 
five  without  making  them,  neither  w(Juld  there  be  any  when 
[iss  Porro  a^eed  that  Pisani  himself,  instead  of  a  stranger, 
should  step  into  Bergel' s  contract.  His  proposal  was  no 
doubt  precipitate,  and  if  there  had  been  reason  to  believe 
that  by  sucn  further  delay  as  Miss  Porro  would  have  ac- 
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qniesced  in,  and  by  further  offers  to  others,  more  might 
nave  been  obtained,  this  sale  could  not  stand.  But  the  evi- 
dence does  not  point  to  such  a  conclusion.  On  the  contrary, 
after  all  that  hawi  occurred  in  the  previous  endeavors  to  sell 
the  property,  and  the  recent  refusals  of  Larios  and  Bergel 
to  complete,  *it  is  not  improbable  that  any  further  [540 
hawking  of  the  property  would  have  depreciated  its  sell- 
ing value. 

It  was  urged  that  one  of  the  motives  for  Miss  Porro's 
readiness  to  accept  $1,500  from  Bergel  was  that  he  was  a 
wealthy  man,  from  whom  payment  of  the  annuity  would  be 
safe,  and  it  was  suggested  that  Pisani  was  not  wealthy. 
There  is  no  evidence  to  support  this  suggestion,  and  Mr. 
Pisani,  although  subjected  to  very  severe  cross-examina- 
tion, was  not  asked  as  to  his  means.  His  competency  in 
this  respect  may  therefore  be  reasonably  assumed,  and  it 
is  to  be  observed  that,  by  the  provisions  inserted  in  Pisani' s 
conveyance,  and  which  were  not  in  Bergel' s,  the  property 
itself  IS  made  a  security  for  the  due  pavment  of  the  annuity. 

On  the  whole,  their  Lordships  thmt  that,  having  regard 
to  the  nature  of  Mr.  Pisani' s  employment,  he  would  not 
have  been  chargeable  with  want  of  due  diligence  if  the  sale 
had  been  on  the  same  terms  to  a  third  person,  instead  of  to 
himself ;  and  they  further  think  that,  under  the  special  cir- 
cumstances of  the  case,  it  appears  with  reasonable  certainty 
that  a  higher  annuity  could  not  have  been  obtained  from  an 
eligible  purchaser.  The  case,  therefore,  for  setting  aside  the 
convevance,  in  their  opinion,  fails. 

Although  their  Lordships  have  come  to  this  conclusion, 
thej  feel  constrained  to  say  that  there  is  much  in  the  trans- 
action which  cannot  be  approved  of.  They  think  Mr. 
Pisani  would  have  better  consulted  his  position  as  a  barris- 
ter if  he  had  been  less  precipitate  in  takmg  up  the  bargain, 
and  if,  instead  of  only  suggesting,  he  had  insisted  on  the 
intervention  of  another  professional  man.  He  ought  not  to 
be  surprised  that  when  Miss  Porro  died,  although  from 
causes  which  could  not  have  been  foreseen,  a  cloud  of  sus- 
picion should  rest  on  the  transaction,  and  that  an  inquiry 
mto  it  should  be  instituted.  He  must,  therefore,  bear  his 
own  costs  of  the  suit  and  of  this  appeal. 

In  the  view  their  Lordships  have  taken  of  the  case,  it  be- 
comes immaterial  to  consider  the  circumstances  under  which 
the  will  of  1868  was  made,  and  its  effect  upon  the  prior  will. 
The  .respondent' a  counsel  intimated  that  they  did  not  con- 
sider these  circumstances  had  any  material  bearing  upon 
the  question  of  the  validity  of  the  purchase.    It  is,  there- 
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fore,  unnecessary  to  refer  to  them,  and  it  would  be  improper, 
541]  without  necessity,  to  do  so,  as  the  *persons  who  take 
benefits  under  the  will  of  1868  have  not  been  made  parties  to 
the  suit 

Their  Lordships,  in  conclusion,  cannot  but  express  their 
regret  that,  wfiien  the  title  of  the  Crown  failed,  the  informa- 
tion was  not  dismissed,  and  the  defendants  left  to  establish 
their  rights  as  against  each  other  in  the  ordinary  way.  The 
irregular  procedure  introduced  by  the  amendment,  and  the 
contmued  intervention  of  the  Attomey-Gteneral,  must  have 
caused  to  the  court  below,  as  they  have  to  their  Lordships, 
great  embarrassment.  They  have,  moreover,  led  to  a  decree 
declaring  that  the  will  of  1868  should  be  set  aside,  although 
the  parties  claiming  under  it  were  not  before  the  court ;  and 
to  a  direction  that  Pisani  should  pay  Benaim's  costs,  al- 
though the  same  decree  declares  that  ^benaim  had  no  title  in 
law  or  in  equity.  The  decree  in  these  respects  cannot,  in  any 
view  of  the  case,  be  supported. 

In  the  result  their  Lordships  will  humbly  advise  Her 
Majestv  that  the  decree  under  appeal,  except  so  much 
thereof  as  orders  and  declares  that  the  hereditaments  and 
premises  referred  to  in  the  information  have  not  escheated 
to  the  Crown,  and  so  much  thereof  as  orders  and  declares 
that  Benaim  has  no  title  to,  or  interest  in,  the  said  heredita- 
ments and  premises,  be  reversed  ;  and  that  it  be  further  de- 
clared that  none  of  the  parties  to  the  said  information  are 
entitled  to  have  the  said  conveyance  of  the  25th  of  January, 
1868,  delivered  up  to  be  cancelled. 

There  will  be  no  costs  of  the  api)eaL 

Solicitor  for  the  appellant :  James  Orov^dy. 
Solicitors  for  the  respondents  Lepri  and  Shakery:  YaJn 
lance  &  Valldnce. 

See  2  Eng.  Bep.,  804  note ;  4  Eng.  Bep.,  710  note;  8  Eng.  Bep.,  186. 
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♦Count  Gio.  Francesco  Sant,  Baron  Cassijc/A^-,  [542 

Sellant;    and  The  Countess  Generosa,   tKer.Wifo  of 
OUNT  Sant,  Respondent.  '/•   :  . 

ON  APPBAL  FKOM  THB  APPELLATE  COURT  OF  THB  ISLAND  OF  MALTA. 

JmUeial  Separation — Maltese  Law — III  TrecUment  of  CkUd  equivalent  to  ill  Treatment 

of  Parent 

Under  the  words  " ingiurie gravi"  in  the  46th  article  of  the  Maltese  law  relating 
to  the  separation  of  married  persons,  it  was  intended  to  leave  a  large  discretion  to 
the  tribunal  having  to  jad^e  of  the  fiacts.  Not  only  acts  bat  words  designed  to 
wound  the  feielings  of  the  wife  may  amount  to  "  ingiurie gravi"  and  in  considering 
whether  they  do  so,  the  position  of  the  parties  and  the  habits  and  usages  of  the 
society  in  which  they  live  must  be  regarded.  Insults  offered  to  the  wife  which 
manifest  contempt  of  her  in  that  character  are  of  special  gp*avity,  especially  if  offered 
in  the  presence  of  others ;  and  wrongs  of  this  description  are  not  to  be  estimated 
separately,  but  in  combination  one  with  another. 

Where  a  husband  habitually  treated  his  wife  with  harshness  and  insult,  and  thereby 
kept  her  in  a  constant  state  of  excitement  and  fear,  and  also,  upon  a  trifling  pretext, 
used  personal  violence  to  their  adult  daughter,  by  which  her  health  was  affected  dur- 
ing several  months : 

ffeldj  that  the  violence  offered  to  the  daughter  must  be  taken  in  conjunction  with 
the  previous  treatment  of  the  mother,  and  that  together  they  constituted  "  ingiurie 
gravi"  within  the  meaning  of  the  46th  article. 

Where  a  father  ill-treated  his  daughter  in  such  a  manner  as  to  afford  to  his  wife 
a  ground,  under  the  Maltese  law,  for  demanding  separation  from  him,  but  the  wife 
remained  in  his  house  fo^  several  months,  during  which  the  daughter  continued  to 
suffer  from  the  consequences  of  the  ill-treatment,  and  required  the  attention  of  her 
mother;  and  the  wife  quitted  her  husband's  house  on  the  first  occasion  of  his  leaving 
home: 

Beld,  that  the  matrimonial  offences  of  the  husband  had  not  been  condoned. 

This  was  an  appeal  from  a  judgment  of  the  Appellate 
Court  at  Malta,  confirming  in  substance  the  decision  of  the 
First  Hall  of  the  Civil  Court,  in  a  suit  instituted  by  the  re- 
spondent the  Countess  Sant  against  her  husband  Count  Sant, 
praying  for  a  *judicial  separation  on  the  ground  of  ill-  [543 
treatment.  The  First  Hall  gave  judgment  in  favor  of  the 
Countess. 

The  proceedings  are  founded  on  the  46th  Article  of  Ordi- 
nance No.  6  of  1867,  "to  amend  the  laws  relative  to  the 
rights  and  daties  emanating  from  marriage  and  to  separa- 
tion of  married  persons." 

That  article  is  in  these  terms : 

''Art.  46.     Ciascuno  dei  conjugi  pad  domandare  la  separazione 

Q)Pre8ent:  Sib  Jamis  W.  Col  vile,  Sik  Barnes  Peacock,  Sia  Montague  E. 
Smith,  Sn  Robeet  P.  Collier,  and  Sir  James  Hannen, 
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per  eccessi,  sevizie,  minacce,  o.fti^uide  gravi  dell'  altro  conti-o  I'attore 
medesimo  o  contro  qaalua<|i>^  ^ei  suoi  ngli." 

The  correspopdingVrtKjle  of  the  Italian  ^^Codice  Civile^^^ 
which  became  liS^yr  on* the  1st  of  January,  1866,  is  as  follows: 

Art.  150^  -■^.ta.'rteparazione  puo  essere  domandata  per  causa  di 
eccessi^  seviJ^V^i^^^^^  ^  ingiurie  gravi." 
^Thi45)rovision  is  derived  from  the  French  Code  Civil : 

'•.%A."flb/*231.  "Les  6poux  pourront  r^ciproquement  demander  le 
divorce  [for  which  must  now  be  substituted  "  separation  de  corps  "] 
pour  exces,  s6vices,  ou  injures  graves  de  Fun  d'eux  envers  I'autre." 

The  respondent  had  left  her  husband's  roof  before  she 
instituted  the  proceedings  for  a  separation.  The  harsh  treat- 
ment complained  of  by  her  was  chiefly  directed  against 
herself,  but  it  also  consisted  in  part  of  ill  usage  by  the  ap- 
pellant of  one  of  their  daughters,  which  threw  her  into  a  state 
of  bad  health  which  lasted  for  several  months. 

The  facts  are  fully  stated  in  the  judgment  of  their  Lord- 
shms. 

The  appeal  now  came  on  to  be  heard. 

Mr.  BeTiJamin^  Q.C.,  and  Mr.  W.  F,  PhiUiTnore^  for  the 
appellant,  contended  that  the  ill  usage  of  the  daughter,  if  it 
was  such  as  to  constitute  a  ground  for  separation,  had  been 
condoned  by  the  mother's  continued  residence  in  her  hus- 
band's house,  and  that  apart  from  such  ill  usage  the  facts 
proved  in  the  case  did  not  bring  it  within  the  English  defini- 
tion of  cruelty,  nor  the  46th  Article  of  the  Ordinance. 

544]  *Dr.  Dearie,  Q.C.,  and  Mr.  F.  TT.  Oihbs,  for  the 
respondent,  contended  that  she  had  been  compelled  by  her 
daughter's  ill  health  to  remain  in  her  husband's  house, 
and  that  she  had  in  fact  taken  the  first  opportunity  to  leave 
it ;  and,  supposing  the  facts  not  to  come  within  the  English 
definition  of  cruelty,  still  that  the  evidence  presented  a  case 
to  which  the  46th  Ordinance  applied. 

Mr.  Benjamin,  Q.C.,  in  reply. 

The  following  authorities  were  referred  to :  Demolombe^ 
Cours  de  Code  Napoleon,  liv.  i.,  tit.  vi.,  ch.  i.,  tom.  iv.,  pp. 
477-480  [ed.  1861];  Dur anion,  Cours  de  Droit' Frangais 
A.D.  1834],  tom.  i.,  pi.  649;  T outlier.  Droit  Civil  Frangais 
ed.  6],  tom.  ii.,  pi.  766 ;  ZacharicR,  Droit  Civil  Frangais 
A.D.  1864],  tom.  1.,  pi.  138,  163 ;  Codice  Civile  Italiano  An- 
notato ;  Cattaneo  e  Borda,  art.  160 ;  Evans  v.  Evans  (') ; 
Kelly  V.  KeUy  (■) ;  Milrter  v.  MiVner  ("). 

(»)  1  Hagg.  Cona  R,  86.  («)  Law  Rep.,  2  P.  A  D.,  69. 

O  4  Sw.  A  Tr.,  240.  • 
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May  16,  1874.  Their  Lordships  reserved  their  judgment, 
which  was  now  delivered  by 

Sir  James  Hannen:  [His  Lordship,  after  statins  the 
terms  of  the  Maltese  Ordmance  and  of  the  Italian  and  the 
French  Codes,  proceeded  as  follows :] 

It  is  to  be  observed  that  an  important  addition  has  been 
made  in  the  Maltese  Ordinance  to  the  provisions  of  the 
Italian  and  French  laws,  by  placing  wrongs  done  to  the 
children  of  the  plaintiff  on  the  same  footing  as  those  in- 
flicted on  the  plaintiff. 

This  addition  was  probably  suggested  by  those  cases  in 
which,  under  the  English  law,  cruelty  to  the  children  in  the 

Eresence  of  the  wife  has  been  held  to  be  cruelty  to  her  (') ; 
ut  the  law  of  Malta  cannot  be  interpreted  by  tnat  of  Eng- 
land, for  they  differ  in  this  important  respect,  that  by  the 
latter  the  ill  treatment  which  can  give  cause  for  the  iudicial 
separation  must  amount  to  cruelty  ("^fl^mfo'O'"),  while  by 
the  former,  separation  is  accorded  not  only  *for  con-  [540 
duct  which  would  fall  within  the  definition  of  cruelty,  but 
also  for  ^Hngiurie  gravV^  (grievous  wrongs)  done  to  the 
complaining  consort.  It  is  true  that  by  judicial  interpre- 
tation an  extension  has  been  given  in  England  to  the  meaning 
of  the  word  '*  cruelty"  which  would  possibly  include  some 
of  those  cases  which  would,  under  the  Maltese  law,  fall 
within  the  description  of  ^Hngiurie  gramf^  for  instance,  it 
has  been  said  by  more  than  one  judge,  that  spitting  on  the 
wife  amounts  to  cruelty  (D'Aguilar  v.  D'Aguilar  r),  Saun- 
ders V.  Saunders  (')) ;  and  it  has  been  held,  where  a  husband 
by  his  filthy  language  and  conduct  led  a  passer-by  to  take 
the  wife  for  a  common  prostitute  and  insult  her,  that  this 
amounted  to  cruelty  {Mwaer  v.  MiVner  (*)).  But  the  mean- 
ing of  the  words  used  in  the  Maltese  Ordinance  cannot  be 
limited  by  reference  to  the  English  decisions,  and  we  are 
called  upon  in  this  instance,  by  the  language  of  the  ordi- 
nance, to  distinguish  between  acts  of  violence  which  are  in- 
cluded in  the  expressions  ^^  eccessV*  and  ^^ seoizie^''^  and 
those  moral  wrongs  which  are  pointed  at  by  the  words 
* '  ingiurie  gravi, ' ' 

To  assist  in  this  investigation  reference  was  properly  made 
in  the  argument  of  this  case,  to  Italian  and  French  commen- 
tators on  their  respective  codes.  To  these  may  be  added 
Dalloz,  '' Repertoire  de  Jurisprudence,"  tit.  "Separation 
de  Corps  et  Biens,"  §28: 

(»)  BramweU   v.   BramweU   (8    Hagg.  («)  1  Hagg.  Cons.,  776. 

Cons.,  637;   ZuggaU  v.  Z^ufgaU  (1  Sw.  <b  (»)  1  Rob.  Ecc,  662. 

Tr..  491);   WoUkvuH  v.  WalUcourt  (6  N.  (1)  4  Sw.  <fc  Tr.,  240. 
of  C,  132). 
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"  L'injure,  pour  devenir  cause  de  separation,  doit  6tre  grave  ;  elle 
doit  porter  atteinte  k  Phonneur  de  I'dpoux  contre  lequel  elle  est  di- 
rig6.  Ici,  comme  pour  le  cas  de  s^vices,  il  est  difficile  d'en  deter- 
miner les  caracteres  particuliers  ;  tout  depend  de  la  condition,  de  la 
maniere  de  vivre  des  parties  interess^es.  Telle  parole  est  une  injure 
grave  pour  la  femme  qui  appartient  a  une  classe  oH  Peducation 
aiguise  la  sensibility,  qui  ne  serait  qu'un  mot  sans  impoitance  dans 
une  classe  oii  les  expressions  ont  en  g^n^ral  beaucoup  moins  de  con- 
venance  et  de  mesure. 

"  Des  paroles  am^res,  des  expressions  de  m^pris  ou  de  deqottt  con- 
stituent un  outrage  susceptible  de  fonder  une  demande  en  separa- 
tion. 

"  Au  reste,  cette  identity  des  outrages  de  fait  aux  outrages  de  vive 
546]  *voix,  des  peines  aux  injures,  n'a  jamais  sembie  a  personne  la 
matiere  d'une  incertitude."  * 

In  proof  of  which  he  cites  various  authors,  and  proceeds : 

"  La  seule  difficult^  est  de  bien  distinguer  les  faits  qui  doivent  6tre 
considered  comme  injurieux,  et  Ton  pent,  ce  nous  semble,  la  resoudre 
k  I'aide  d'une  theorie  assez  simple.  L'injure  procMe  necessairement 
du  mepris  ou  de  I'intention  de  manifester  oe  sentiment :  les  faits  qui 
n'en  sont  pas  empreints  peuvent  bien  reveler  I'oubli  d'un  devoir,  mais 
a  notre  sens  ce  ne  sont  pas  des  injures.  Toutefois,  il  ne  faut  pas,  k 
regard  des  epoux,  entendre  le  mot  mepris  dans  le  sens  restreint  du 
langage  ordinaire.  Places  par  la  loi  et  par  la  religion  dans  des  rap- 
porte  d'affection  profonde  et  de  confiance  intime  qui  doivent  vive- 
ment  exciter  leur  sensibilite,  ils  ne  sauraient  sans  injustice  subir,  sous 
ce  rapport,  I'application  banale  d'un  vocabulaire  qui  n'est  pas  celui 
de  la  societe  conjugale.  II  y  a  mepris,  et  par  suite  injure,  de  la  part 
d'un  des  epoux  envers  I'autre,  lorsqu'il  y  a  manifestation  affectee, 
})er8everante,  d'un  sentiment  contraire  k  celui  qu'il  devrait  eprouver 
\yovLr  son  conjoint." 

Their  Lordships  consider  that,  under  the  words  ^Hngiu- 
Tie  graviy^  it  was  intended  to  leave  a  large  discretion  to  the 
tribunal  having  to  judge  of  the  facts ;  that  not  only  acts  but 
words  designed  to  wound  the  feelings  of  the  wife — where,  as 
in  this  case,  she  is  the  complaining  party — ^may  amount  to 
^Hngiurie  gravi ;^^  that,  in  considering  this  quiestion,  the 
position  of  the  parties,  the  habits  and  usages  of  the  society 
in  which  they  live,  must  be  regarded ;  that  insults  offered 
to  the  wife,  which  manifest  contempt  of  her  in  that  charac- 
ter, are  of  special  gravity,  and  that  that  gravity  is  increased 
if  the  insults,  be  offered  in  the  presence  of  others ;  that 
wrongs  of  this  description  are  not  to  be  estimated  separately, 
but  in  combination  one  with  another. 

Having  considered  the  principles  applicable  to  the  case, 
the  facts  may  be  briefly  stated  as  follows : 

The  parties  were  married  on  the  31st  of  August,  1830,  and 
have  had  five  children.    They  were  both  of  high  rank,  the 
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appellant  being  noble,  and  the  lady  of  equal  birth.  They 
appear  to  have  been  in  somewhat  straitened  circumstances 
for  their  position  in  society. 

♦There  is  nothing  in  the  evidence  to  show  that  their  [547 
early  marriage  life  was  not  happy;  ,and  all  the  witnesses 
who  were  called  to  establish  the  charge  of  cruelty  against 
the  Count  speak  chiefly  as  to  events  of  the  four  or  live  years 
preceding  the  separation. 

One  witness  (Nicola  Ferruria)  called  by  the.  Count  gave 
evidence  from  which  it  would  appear  that,  as  long  ago  as 
1849,  the  appellant  used  threatening  and  insulting  language 
towards  his  wife :  ''One  day  the  Count,  taking  a  plate  in 
his  hand,  said  to  the  Countess,  threatening  her,  "If  you 
speak,  I  will  break  your  head  with  this  plate.  Your  income 
is  not  enough  for  your  slippers."  But,  whether  this  be  re- 
garded as  an  isolated  outburst  of  temper  or  as  indicative  of 
Sis  habitual  behavior,  it  appears  from  the  general  tenor  of 
the  evidence  of  the  witness  called  on  behalf  of  the  Countess, 
that  the  conduct  of  her  husband  towards  her,  and  one  at 
least  of  her  children,  had  assumed  a  more  serious  character 
about  the  year  1866:  "Once,  four  or  five  years  ago,"  says 
the  witness  Elena  Bonatto,  in  her  examination  taken  in  May, 
1870,  "  I  approached  Miss  Angelica,  and,  finding  her  crying, 
she  told  me  that  she  had  got  a  slap  in  the  face." 

Lorenzo  Vella,  coachman  to  the  Count's  father,  speaking 
of  the  general  behavior  of  the  Count  when  he  came  with 
his  family  to  visit  his  father  during  the  nine  years  which 
preceded  1864,  says,  "  When  the  Count  pame,  he  got  angry 
with  every  one,  also  with  his  father.  The  Count  Francesco 
used  to  threaten  every  one.  There  was  no  reason  for  it. 
He  used  to  call  the  wife  and  children  'carrion,'  but  not  his 
father.  He  spoke  so  whilst  irritated,  because  everything 
irritated  him." 

Maria  Bonello,  also  in  the  service  of  the  Count's  father, 
says,  ''When  he  came  he  scolded  the  lady.  Once,  five 
years  ago,  the  Count  came  about  10  p.m.  I  heard  him  cry 
out.  I  heard  &om  his  lady,  who  was  crying,  that  he  was 
scolding  her  because,  she  had  gone  out  to  church.  He  con- 
tinued scolding  till  about  midnight,  and  returned  to  town 
at  night-time.'^ 

The  principal  evidence  offered  on  behalf  of  the  Countess 
is  that  of  servants  living  in  the  house. 

Lorenzo  Camilleri,  who  lived  eleven  years  in  the  family, 

says,  ''The  lady  was  treated  badly;  he  swore  at  the  lady, 

and  at  the  children  also,  in  a  passion.    There  was  no  cause 

for  the  anger.     I  *sought  to  get  away,  not  to  hear  the  [548 

10  Eng.  Rep.  14 
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bad  words.  The  last  quarrel  took  place  about  two  years  or 
twenty  months  ago  (i.e.,  in  1868).  The  Count  had  said,  '  It 
will  end  badly,  we  shall  finish  badly;'  and  sometimes  he 
said,  'On  account  of  yourselves  I  shall  eo  to  the  gallows.' " 

He  also  states  that  the  Count,  in  the  presence  of  his 
family,  used  profane  language  in  depreciation  of  matrimony, 
and  continued,  "Some  months  before  I  left  the  Count's 
house  I  heard  him  say,  '  I  raised  you  from  the  mud,  your 
income  does  not  serve  me  for  tooth-picks.'  Oftentimes  I 
have  seen  the  wife  in  tears,  also  the  children.  When  the 
Count  knocked  at  the  door  the  family  got  timid.  The  Count 
at  times  used  the  word  'carrion'  {carogna)  to  his  wife." 

He  also  states  that  the  Count  used  to  apply  a  grossly  ob- 
scene term  of  abuse  to  his  wife. 

Elena  Bonatto,  more  than  nine  years  a  servant  of  the  par- 
ties, states  that  the  Count  used  towards  the  lady  the  expres- 
sion "carrion,"  that  he  threatened  in  gross  terms  to  kick 
her,  that  he  threatened  to  turn  her  out  of  the  house,  that 
sometimes  the  reason  was  some  mistake  of  the  witness  her- 
self in  serving  the  dinner,  that  the  Countess  was  often  weep- 
ing, that  the  Count  cursed  and  swore  and  used  improper 
words  before  the  children,  as  well  as  before  their  mother, 
and  particularly  that  he  used  with  reference  to  his  wife,  and 
in  her  presence,  language  of  the  most  disgusting  indecency, 
too  gross  to  be  here  repeated. 

Afergarita  Ferrugia,  a  servant  in  the  house  for  two  years 
and  a  naif  before  tne  Countess  left,  deposed  that  the  Count 
threatened  to  kick  iis  wife,  and  to  throw  her  out  of  the  win- 
dow ;  and  on  one  occasion,  when  the  lady  was  in  bed,  he 
threatened  to  throw  her  out  with  her  chemise  on,  and  to  kill 
her ;  that  after  this,  from  3  o'clock  in  the  morning  till  6,  he 
took  to  walking  about,  swearing,  cursing,  and  grumbling, 
from  the  lady's  room  to  his  own.  "  At  last  he  remained  in 
his  room."  "During  my  stay,"  the  witness  continues, 
"their  house  was  a  hell.  He  used  to  sav  to  the  lady  she 
was  good  for  nothing ;  that  he  had  raised  her  from  the  dirt. 
He  swore  by  the  Virgin  Mary.  A  day  did  not  pass  without 
some  quarrel.     He  used  to  say  that  he  would  be  sent  to  the 

gallows  on  her  account," 
49]  *"  This  witness  also  corroborated  the  last  as  to  the 
use  by  the  Count  of  the  obscene  and  insulting  language  to 
the  Countess  already  referred  to.  "He  did  not  call  her  by 
her  name,  but  would  say,  •'  I  say,  come  here,'  and  call  her  a 
BOW  and  brood-hen.  These  words  he  used  openly  at  dinner 
before  the  children  and  servants." 
No  suggestion  of  a  reason  was  offered  why  these  witnesses 
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should  not  be  believed,  except  the  antecedent  improbability 
that  a  gentleman  should  be  guilty  of  such  conduct  to  his 
wife  ;  but  the  length  of  time  they  were  in  the  service  of  the 
Count  is  a  testimony  to  the  general  goodness  of  their  char- 
acter, and  no  questions  were  put  to  tnem  in  cross-examina- 
tion with  a  view  of  shaking  their  credibility. 

On  the  other  hand,  their  statements  were  corroborated  in 
some  important  particulars  by  the  evidence  of  Dr.  Mif sud, 
the  medical  attendant  of  the  family.  He  says,  ''I  observed 
that  he,  the  Count,  is  of  a  hard  disposition.  The  father  is 
of  an  irascible  character,  in  consequence  whereof,  when  he 
is  under  some  impulse,  he  does  not  pay  any  respect  to  the 
state  of  illness  oi  the  wife  and  of  tne  family.  If  at  any 
time  some  family  dispute  arises  with  the  servants,  or  some- 
thing similar,  he  gets  into  a  passion  and  utters  some  inju- 
rious word  even  in  the  sick  room ;  words  addressed  to  the 
servants  and  sometimes  to  the  wife,  momentarily  aggravat- 
ing the  state  of  the  sick  person.  For  example,  the  words 
used  were  that  the  position  of  the  wife  depended  on  her  title 
as  Countess,  and  speaking  with  contempt  of  her  family.  I 
also  heard  him  swearing  as  if  using  familiar  expressions. 
The  words  were  uttered  in  a  loud  voice  audible  to  the  family. 
I  also  attended  the  Count  sometimes,  but  his  irascibility  sur- 
mounted his  indisposition,"  probably  meaning  that  his  ill- 
ness did  not  prevent  his  outoursts  of  temper.  "  I  do  not 
remember  injurious  words  in  the  presence  of  the  lady,  but 
there  were  such  words  said  to  me  in  regard  to  her.  I  al- 
ways observed  the  exasperated  state  of  the  Count.  I  told 
the  Count  to  repress  his  irritation ;  he  used  to  say,  '  I  can- 
not.' " 

•  Their  Lordships  are  of  opinion  that  the  evidence  of  these 
witnesses  outweighs  the  testimony  of  those  persons  who  were 
called  on  behalf  of  the  Count. 

Some  of  these,  indeed,  gave  evidence  rather  tending  to 
support  the  charges  made  against  the  Count.  The  evidence 
of  JNicola  *Ferrugia  has  already  been  referred  to.  An-  [550 
other,  Camilleri,  had  only  been  in  the  Count's  service  a 
month  when  the  Countess  left ;  but  *he,  while  stating  that 
he  saw  no  blows  and  heard  no  bad  languaife,  says  that  when 
the  lady  and  family  used  to  retire,  the  Count  remained  to 
grumble,  and  swore  against  those  who  had  caused  him  to 
marry. 

The  other  witnesses  called  by  the  Count  were  either  men 
servants  (such  as  the  gamekeeper  and  coachman),  not  hav- 
ing the  same  opportunities  of  observing  his  behavior  as 
those  called  by  the  Countess,  or  acquaintances,  before  whom, 
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on  the  rare  occasions  on  which  they  saw  him,  it  may  well 
be  that  he  restrained  his  passion,  while  in  the  privacy  of 
his  home  he  may  have  permitted  it  to  carry  him  to  the  ex- 
cesses deposed  to  by  the  domestic  servants  and  Dr.  Mifsud. 
Even  if  the  weight  of  evidence  on  the  one  side  and  the  other 
were  more  equally  balanced  than  it  is,  their  Lordships  would 
not  lightty  set  aside,  on  a  question  of  fact,  the  finding  of  the 
tribunal  which  had  an  opportunity  of  hearing  the  witnesses 
and  observing  their  demeanor;  but  without  these  advan- 
tages their  lordships  think  that  the  testimony  of  the  wit- 
nesses deposing  to  what  they  saw  and  heard  is  of  more  value 
than  that  of  persons  who,  from  the  necessity  of  the  case,  are 
only  able  to  state  that  they  did  not  see  or  hear  similar  con- 
duct and  words. 

The  result  is,  that  their  Lordships  come  to  the  conclusion 
that  the  Count,  for  some  years  before  his  wife  left  her  home, 
had  been  accustomed  to  treat  her  with  harshness  and  un- 
kindness,  and  that  he  frequently  insulted  her  in  the  grossest 
manner  before  her  servants  and  children,  and  intentionally 
wounded  her  feelings  as  a  mother  and  a  woman  by  Applying 
to  her  terms  of  the  foulest  vituperation,  and  that  he  thereby 
kept  her  in  a  constant  state  of  excitement  and  fear,  whicn 
could  not  but  be  prejudicial  to  her  health. 

This  being  the  general  condition  of  the  household,  it  was 
proved,  and  not  denied,  that  in  November,  1868,  the  Count 
gave  his  daughter  Angelica,  a  woman  of  thirty,  some  slaps 
m  the  face,  he  alleging  that  the  only  provocation  she  had 
given  was  that  she  contradicted  him. 

It  was  also  proved  by  Dr.  Mifsud  that  the  effect  of  these 
blows,  acting  on  the  already  delicate  health  of  the  daughter, 
551]  was  to  throw  *her  into  convulsions,  which  continued 
to  return  during  several  months,  and  that  the  lady  and  all 
the  family  from  the  time  of  this  occurrence  were  in  fear  of 
the  Count. 

Their  Lordships  are  of  opinion  that  this  violence  offered 
to  the  daughter  must  be  taken  in  conjunction  with  the  pre- 
vious treatment  of  the  mother,  and  that  together  they  consti- 
tute ^^ingiurie  gravi^^  within  the  meaning  of  the  46th 
article. 

It  was,  however,  argued  that  the  Countess,  by  not  leaving 
her  husband  before  February,  1869,  condoned  his  matrimo- 
nial offences.  Their  Lordships  are  of  opinion,  however,  that 
this  defence  is  not  established.  It  appears  that  Angelica  re- 
mained ill  from  the  consequences  or  her  father's  violence 
for  several  months,  during  which  she  required  the  attention 
of  her  mother,  and  it  further  appears  that  on  the  first  occa- 
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sion  of  the  Count  leaving  home  the  lady  took  advantage  of 
the  opportunitv  to  escape  from  the  house. 

Their  Lordships  will,  therefore,  humbly  recommend  to 
Her  Majesty  that  the  judgment  of  the  Court  of  Appeal  of 
Malta  of  the  22d  of  AprO,  1872,  be  affinned,  and  that  this 
appeal  be  dismissed  with  costs. 

Solicitors  for  the  appellant :  Brooks^  Tanner  <fe  Jenkins, 
Solicitors  for  the  respondent :    WiMe^   Wilde,  Berger  & 
Moore. 
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462]  *H0WELL  V.    COUPLAND. 

Contttrudion  of  Contract  of  Sale—Sal^  of  Part  of  iq»mff  Crop—SaU  of  "  200  Tons 
of  Potatoes  grown  on  Selletf't  Lattd  in  W" — On  Failure  of  Crop,  Seller  excuisd 
Performance. 

The  pkintiff  and  defendant  entered  into  an  agreement  in  March,  whereby  defen- 
dant agreed  to  sell  and  plaiutiiF  to  purchase  "  200  tons  of  regent  potatoes  grown  on 
land  belonging  to  defendant  in  W.,  at  rate  of  £3  10«.  ^  per  ton,  to  be  delivered  in 
September  or  October,  and  paid  for  as  taken  away."  In  March  defendant  had  sixty- 
eight  acres  ready  for  potatoes,  which  were  sown,  and  were  amply  sufficient  to  grow 
more  than  200  tons  in  an  average  year ;  but  in  August  the  potato  blight  appeared 
and  the  crop  failed,  so  that  the  defendant  was  ableato  deliver  only  80  tons.  The 
plaintiff  having  brought  an  action  for  the  non-delivery  of  the  other  120  tons: 

Held,  that  the  contract  was  for  a  portion  of  a  specific  crop,  and  was  within  the 
principle  of  Taylor  v.  CalduyeU  (3  B.  &  S.  at  pp.  888-884),  and  the  contract  must  be 
taken  to  be  subject  to  the  implied  condition  that  the  parties  shall  be  excused,  if,  be- 
fore breach,  performanae  becomes  impossible  from  the  perishing  of  the  thing  with- 
out default  in  the  contractor. 

Declaration,  that  plaintiff  bought  of  defendant  200  tons 
of  potatoes  at  £3  125.  Qd,  per  ton ;  that  plaintiff  had  deliv- 
ered 80  tons,  but  had  not  delivered  the  residue. 

Pleas,  inter  alia :  4.  That  it  was  agreed  between  plaintiff 
and  deft^ndant  that  it  should  be  a  condition  precedent  to  the 
performance  of  the  alleged  promise  by  the  defendant  that 
the  potatoes  at  the  date  of  tne  promise  growing  on  defen- 
dant a  land  at  Whaplode  should  when  taken  up  amount  to 
2(X)  tons ;  that  when  taken  up,  the  potatoes  did  not  amount 
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to  200  tons,  and  the  defendant  therefore  did  not  deliver  200 
tons,  which  is  the  breach  alleged. 

6.  That  it  was  a  term  in  the  contract  that  defendant  should 
not  be  bound  to  deliver  200  tons  of  potatoes  unless  his  crop 
growing  at  the  time  of  the  contract  should  produce  that 
quantity,  and  that  if  the  crop  should  not  produce  so  much, 
then  defendant  should  deliver  all  that  it  did  produce,  except 
such  portion  as  was  necessary  for  the  use  or  defendant  and 
his  laborers ;  that  the  crop  did  not  produce  200  tons,  and 
defendant  duly  delivered  all  that  it  did  produce,  with  the 
exception  aforesaid. 

Issue  joined. 

At  the  trial  before  the  late  Chief  Justice  Bovill,  at  the 
♦Lincolnshire  spring  assizes,  1873,  it  appeared  that  the  [463 

J)laintifl  and  d!efendant  in  March,  1872,  entered  into  the 
ollowing  agreement : 

' '  Memorandum  of  agreement  made  this day  of , 

1872,  between  R.  Coupland  and  J.  Howell,  whereby  Coup- 
land  agrees  to  sell  and  Howell  to  purchase  200  tons  of 
regent  potatoes,  grown  on  land  belonging  to  .Coupland  in 
Whaplode,  at  the  rate  of  £3  105.  Qd.  per  ton,  to  be  riddled 
one  inch  five-eighths  riddle,  and  delivered  at  Holbeach  Rail- 
way Station,  good  and  marketable  ware,  during  the  months 
of  September  or  October,  as  Howell  may  direct,  and  under 
his  direction  ;  the  purchaser  to  find  riddles.  And  it  is  fur- 
ther agreed  between  the  parties  that  the  potatoes  shall  be 
paid  for  when  and  as  they  are  taken  away.^' 

In  March,  1872,  defendant  had  sixty-eight  acres  ready 
for  potatoes,  twenty-five  acres  having  been  already  sown, 
the  other  forty-three  acres  were  afterwards  sown ;  and  the 
acreage  was  amply  sufficient  to  grow  more  than  200  tons  in  an 
average  year.  In  July  the  crop  promised  well ;  but  in  August 
the  potato  blight  appeared,  and  the  crop  failed;  and  the  defen- 
dant was  able  to  deliver  only  80  tons  (*) ;  on  which  the  present 
action  was  brought  for  the  non-delivery  of  the  other  120  tons. 

A  verdict  was  found  for  the  plaintiff  for  £432,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  defendant. 

A  rule  was  obtained  accordingly,  on  the  ground  that  the 
defendant  was  not  bound  to  deliver  the  ungrown  potatoes. 

D.  Seymour^  Q.C.,  and  Waddy^  Q.C.,  showed  cause: 
This  was  an  absolute  contract  to  deliver  200  tons  of  regent 
potatoes,  with  the  additional  warranty  that  they  should  be 
grown  on  defendant's  land.    In  Taylor  v.  CalaweU  (')  it  is 

(»)  It  Beema  to  have  been  conceded  at        (*)  8  B.  A  S.,  at  p.  888  j  82  L.  J.  (Q.B.), 
the  trial  that  80  tons  waa  all  the  defen-    at  p.  166. 
daot  coold  deliver. 
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Baid  in  the  considered  judgment  of  the  court :  "There  seems 
no  doubt  that  where  there  is  a  positive  contract  to  do  a  thing, 
not  in  itself  unlawful,  the  contractor  must  perform  it,  or  pay 
damages  for  not  doing  it,  although,  in  consequence  of  unfore- 
seen accidents,  the  performance  of  his  contract  has  become 
unexpectedly  burthensome  or  even  impossible.  The  law  is 
BO  laid  down  in  Roll.  Ab.,  450,  Condition  (GF),  and  in  the 
364]  *note  2  to  WaUon  v.  Waterliouse  (*),  and  is  recognized 
as  the  general  rule  by  all  the  judges  in  the  much-discussed 
case  of  HaU  v.  Wright:'  ('). 

[Blackburn,  J.,  referred  to  Hills  v.  Sughrue  (')  and 
Itugg  V.  Minett  (*). 

Archibald,  J. :  This  is  a  contract  for  part  of  a  specific 
crop ;  is  there  any  distinction  between  a  contract  for  part  of 
a  specific  thing  and  a  contract  for  the  whole  ?] 

This  cannot  DC  a  contract  for  a  specific  thing ;  the  potatoes 
were  not  sown  when  the  contract  was  made.  It  is  an  abso- 
lute contract  on  the  part  of  the  defendant  to  ^ow  on  his 
land  and  deliver  200  tons  of  regent  potatoes ;  it  is  like  a 
contract  to  load  so  many  tons  of  coal  on  board  a  vessel,  the 
performance  of  which  is  not  excused,  though  prevented  by 
vis  major,  such  as  a  sudden  frost :  Kearon  v.  Pearson  (*). 

[Archibald,  J.:  No  doubt,  if  the  defendant  has  made 
such  an  absolute  contract  he  must  abide  by  it,  though  the 
performance  has  become  impossible:.  Jones  v.  St.  JohrCs 
Uollege  (*).  '  But  is  this  an  absolute  contract  ? 

QuAiN,  J.:  It  is  more  like  the  contract  in  Robinson  v. 
Damson  (').J 

Meld,  Q.C.  (with  him  BeaM€y\  in  sujpport  of  the  rule : 
The  question  is,  what  is  the  true  construction  of  this  contract  ? 
A  covenant  or  agreement  to  do  a  certain  thing  need  not  be 
.  necessarily  absolute ;  it  depends  on  the  intention  of  the  par- 
ties :  Clifford  v.  Watts  H.  Here  the  contract  was  not  abso- 
lute to  supply  200  tons  of  regent  potatoes,  but  to  deliver  200 
tons  out  of  a  particular  crop  to  be  grown  on  the  defendant's 
land  in  a  particular  place ;  and  the  doctrine  of  Taylor  v. 
CaldweU  (•)  as  to  a  contract  with  relation  to  a  specific  article 
applies;  which  is  that  a  contract  as  to  the  delivery  of  a 
specific  thing  or  part  of  a  specific  corpus  is  presumed  to  be 
based  on  the  existence  of  the  thing  when  the  time  for  deliv- 
ery comes.    The  principle  of  this  case  has  been  approved 

(1)  2  Wms.  Saund.,  421  a,  eth  ed.  (*)  Law  Rep.,  6  Q.  B.,  116. 

(«)  E.  B.  A  E.,  746 ;  27  L.  J.  (Q.B.),  846.  (')  Law  Rep.,  6  Ex.,  269. 

(»)  16  M.  &  W.,  268.  (^  Law  Rep.,  6  C.  P.,  677. 

(*)  11  East,  210.  (»J  8B.   A  S.,  826;  82  L. 


C)  7  H.  «k  N.,  886;  81  L.  J.  (Ex.),  1.     164. 


S.,  826;  82  L.   J.  (Q.B.), 
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and  adopted  in  the  American  conrts :  see  Dexter  v.  Norton  (*). 
[He  was  then  stopped  by  the  court.] 

Blackburn,  J.:  We  are  agreed  that  on  this  contract  the 
defendant  is  entitled  to  succeed.  The  contract  is  for  the 
sale  of  200  tons  of  regent  potatoes,  grown  on  land  belonging 
to  the  defendant  in  Whaplode,  to  be  delivered  during  Sep- 
tember  and  October,  and  to  be  paid  for  as  taken  away.  We 
have  to  say  what  that  means,  looking  at  the  terms  of  the 
contract  itself  and  the  circumstances  undet  which  it  was 
made.  At  the  time  the  contract  was  made,  in  March,  the 
disfendant  had  about  sixty-eight  acres  ready  for  potatoes,  of 
which  some  were  already  sown,  and  the  rest  were  about  to 
be  sown,  and  were  sown  with  potatoes  in  the  usual  course. 
Looking  at  these  facts  and  the  terms  of  the  contract,  it  can- 
not mean  anvthing  else  than  that  the  plaintiff  agrees  to  pur- 
chase and  the  defendant  to  sell  200  tons  of  the  particular 
crop  of  potatoes  which  it  is  expected  these  sixty-eight  acres 
will  produce.  If  that  is  the  contract,  it  is  a  contract  for  the 
delivery  at  a  future  time  of  a  specific  thing,  so  far  as  this, 
that  it  is  for  the  delivery  of  a  portion  of  a  specific  thing. 
It  is  just  like  the  case  of  a  contract  for  the  purchase  of  10  or 
100  tons  of  a  cargo  of  goods  out  of  a  particular  ship  to 
arrive,  which  must  be  so  many  tons  out  of  the  bulk  on 
board  the  ship  named.  It  is  true  the  precise  number  of 
acres  sown  or  to  be  sown  was  not  mentioned ;  but  the  con- 
tract is  made  definite  by  the  mention  of  land  belonging  to 
the  defendant  in  a  particular  place,  making  it  a  contract  for 
200  tons  of  the  particular  crop  to  be  grown  on  those  fields. 
The  principle  of  Taylor  v.  Caldwell  ('),  which  was  followed 
in  Appleby  v.  Myers  (*)  in  the  Exchequer  Chamber,  at  all 
events,  decides  that  where  there  is  a  contract  with  respect  to 
a  i)articular  thin^,  and  that  thing  cannot  be  delivered  owing 
to  it  perishinff  without  any  default  in  the  seller,  the  deliv- 
ery is  excused.  Of  course,  if  the  perishing  were  owing  to 
any  default  of  the  seller,  that  would  be  quite  another  thing. 
But  here  the  crop  failed  entirely  owing  to  the  blight,  whicn 
no  skill,  care,  or  diligence  of  the  defendant  could  prevent ; 
does  that  excuse  the  performance  of  the  contract  when  the 
contract  was  to  deliver  only  a  portion  of  the  specific  thing  ? 
It  seems  to  me  that  it  makes  no  *difference ;  and  that  [466 
\he  ruling  in  Taylor  v.  CaldweU  (")  applies :  that  is,  that,  if 
from  the  nature  of  things  the  thing  to  be  delivered  is  liable 
to  perish,  then  there  is  an  implied  condition  that,  if  the  de- 
livery becomes  impossible  owing  to  the  thing  perishing  with- 

0)  47  New  York  Rep.,  62.  («)  8  B.  A  S.,  826;  82  U  J.  (Q.B.),  164. 

(*)  Law  Rep.,  2  C.  P.,  661. 

10  Eng  Rep.  16 


114  COURT  OF  QUEEN'S  BENCH.  [L.  B. 

1874  Howell  V.  Coupland. 

out  default  of  the  seller,  he  is  excused ;  and  the  same 
principle  must  apply  where  the  contract  is  only  for  a  i)ortion 
of  a  specific  thing.  Had  the  contract  been  simply  for  so 
many  tons  of  jjotatoes  of  a  particular  quality,  then,  although 
each  party  might  have  had  in  his  mind  when  he  made 
the  Contract  this  particular  crop  of  potatoes,  if  they  had  all 

{)erished,  the  defendant  would  still  nave  been  bound  to  de- 
iver  the  quantity  contracted  for;  for  it  would  not  have 
been  within  the  rule  of  a  contract  as  to  a  specific  thing. 
But  the  contract  was  for  200  tons  of  a  particular  crop  in  par- 
ticular fields,  and  therefore  there  was  an  implied  term  in  the 
contract  that  each  party  should  be  free  if  the  crop  perished. 
The  property  and  risk  had  clearly  not  been  transferred 
under  the  terms  of  this  contract,  so  that  the  consequence  of 
the  failure  of  the  crop  is,  that  the  bargain  is  off  so  far  as 
the  120  tons  are  concerned. 

QuAiN,  J.:  I  am  of  the  same  opinion.  The  contract  is 
for  the  sale  of  200  tons  of  regent  potatoes  grown  on  a  par- 
ticular farm  in  possession  of* the  defendant;  therefore  no 
regent  potatoes,  except  they  were  grown  on  that  farm,  would 
satisfy  the  conti-act ;  and  ii,  as  it  seems  to  me,  it  was  essen- 
tial to  satisf}^  the  contract  that  the  potatoes  should  be  grown 
on  that  particular  farm,  then  the  contract  is  for  part  of  a 
specific  thine,  viz.,  the  crop  of  those  particular  nelds.  If 
the  contract  nad  been  for  the  whole,  it  seems  to  be  conceded 
that  the  failure  of  the  crop  would  have  excused  the  defen- 
dant ;  but  there  can  be  no  distinction  in  principle  whether 
the  contract  be  for  the  whole  or  only  part  of  a  particular 
crop,  the  same  rule  must  ffovern  in  either  case;  and  the 
doctrine  of  Taylor  v.  Calawell  (*)  applies.  The  contract 
contemplates,  whether  it  be  for  the  wnole  or  only  200  tons 
of  the  crop,  that  the  potatoes  shall  be  produced  on  this 
particular  land;  and  if  none  are  produced  owing  to  the 
blight,  then  owing  to  the  intervention  of  vis  major,  or  the 
act  of  God,  the  parties  are  excused  from  the  performance  of 
the  contract  on  either  side.  In  Sheppard  s  Touchstone, 
467]  P-  382,  it  is  said :  *"  Where  the  condition  of  an  obliga- 
tion is  to  do  one  of  two  things  by  a  day,  and  at  the  time  of 
making  the  obligation  both  of  them  are  possible,  but  after, 
and  before  the  time  when  the  same  are  to  be  done,  one  of 
the  things  is  become  impossible  bj  the  act  of  God,  or  b^ 
the  sole  act  of  the  obligee  himself ;  m  this  case  the  obligor  is 
not  bound  to  do  the  other  thing  that  is  possible,  but  is  dis- 
charged of  the  whole  obligation.  .  .  .  And  when  the  con- 
dition of  an  obligation  is  to  do  one  single  thing,  which 

(i>  8  B.  <fc  S.,  826 ;  82  L.  J.  (Q.B.),  164. 
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afterwards,  before  the  time  when  it  is  to  be  done,  doth  be- 
come impossible  to  be  done  in  all  or  in  part,  the  obligation 
is  wholly  discharged ;  and  yet  if  it  be  possiple  to  be  done  in 
any  part,  it  shall  oe  performed  as  near  to  the  condition  as 
may  c>e."  Here  the  aefendant  does  deliver  80  tons,  all  that 
he  IS  able  to  deliver.  There  is  no  question  of  default  or 
Diligence  on  the  part  of  the  defendant,  nor  have  we  to 
consider  whether  more  land  ought  to  have  been  sown.  The 
single  question  is  whether  this  was  not  a  contract  to  deliver 
200  tons  of  the  potatoes  which  a  particular  land  is  expected 
and  ought  to  have  produced,  whereas  the  land,  owing  to  a 
cause  over  which  the  defendant  has  no  control,  does  not 
produce  200  tons  altogether,  and  if  such  be  the  contract, 
whether  the  defendant  is  not  excused.  I  think  that  he 
clearly  is  excused. 

Archibald,  J.:  The  only  reasonable  construction  of  this 
contract  is  that  it  is  for  the  delivery  of  200  tons  of  a  specific 
crop  of  potatoes  about  to  be  sown  on  specific  land.  The 
case  is  therefore  governed  by  the  decision  m  Taylor  v.  Cald- 
weU  ('),  that  there  is  in  such  a  contract  an  implied  condition 
that  when  the  time  for  delivery  comes  the  article  contracted 
for  should  be  in  existence ;  and  the  defendant  is  excused  if 
he  is  prevented  from  delivering  it  by  a  cause  over  which  he 
has  no  control.  There  can  be  no  distinction  whether  the 
contract  be  for  the  entire  crop  or  onlyfor  a  part,  viz.,  so  many 
tons.  The  defendant,  therefore,  is  excused,  and  this  rule 
must  be  made  absolute. 

Rule  absolute. 

Attorneys  for  plaintiflE :  Monkton  &  Co.  for  Ayliff,  Hoi- 
beach. 

Attorneys  for  defendant :  Wright,  Bonner  <fe  Wright,  for 
Bonner  &  CaUhrop,  Spalding. 

O  8  B.  «k  S.,  826;  82  L.  J.  (Q.B.),  164. 

In   LowUt  y.  HamiUon,  (5  Meeson  oil  to  the  Watt,  another  of  the  defen- 

&,  Welsly,  639),  the  defendanta  agreed  dants'  veesels,  which  first  arriyed  in 

to  sell  to  the  plaintifiEs  "50  tons  palm  England.     The  Mansfield,  en  her  arri- 

oil  to  arriye  per  the  Mansfield,  etc.     In  yal,  had  on  board  285  tons  of  palm  oil, 

caae  of  non-arriyal,  or  the  yeesers  not  but  the  contracts  made  preyiouslj  to 

hjiying  so  much  in,  after  deliyery  of  the  contract  in  question  amounted  to 

former  contracts,  this  contract  to  be  228  tons,  leaying  only  7  tons  applicable 

yoid."    At  the  time  of  the  contract  the  to  this  contract,  which  were  deliyered 

defendants'  yessel,  the  Mansfield,  was  by   the  defei^dants  to  the  plaintiflb : 

on  the  coast  of  Africa  for  /the  purpose  Held,  in  an  action  for  the  non-deliyery 

of  obtaining  palm  oil.    After  the  date  of  the  oil,  first  that  tl^e  arrival  of  the 

of  the  contract  she  was  loaded  with  815  oil  in  the  Mansfield  was  a  condition 

tons  of  palm  oil  and  sailed  homewards,  precedent,  and  that  the  plaintiffs  were 

On  her  yoyage  the  defendants*  agent  not  entitled  to  the  oil  brought  in  the 

hona  fids,  and  without  fraud,  ordered  Watt.     Secondly,  that  the  contract  for 

the  transshipment  of  a  portion  of  her  the  50  tons  was  entire,  and  t^f^t  the 
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plaintiffs  were  not  entitled  to  the  7  tons 
Dfought  by  the  Mansfield,  over  what 
was  required  to  satisfy  former  con- 
tracts. 

To  same  effect  Johnson  v.  Macdonald, 
9  Meeson  &  Welsby,  000. 

See  1  Pars,  on  Cont.,  (6th  ed.),  652,  et 
9eq.;  Benjamin  on  Sales,  (2d  Eng.  ed.), 
468,  et  sea.;  Story  on  Sales,  §§  249, 
252,  452. 

Where  the  defendants  entered  Into 
an  executory  contract,  for  the  sale  to 
the  plaintiffs  of  an  invoice  of  sugar  per 
Anna  Kimball,  700  tons,  more  or  less, 
to  arrive  on  or  before  1st  August ;  sugar 
to  be  of  current  quality,  etc.  The 
sugar  had  then  been  shipped  on  board 
the  vessel,  and  was  on  its  way  to  this 
country  but  did  not  arrive  till  after  1st 
of  August.  Part  of  it  was  damaged 
on  the  voyage,  and  the  residue  the  de- 
fendants refused  to  deliver  on  the 
ground  that  the  contract  was  at  an  end, 
because  the  vessel  did  not  arrive  within 
the  time  specified.  Held,  that  this  was 
an  absolute  sale ;  and  that  the  addi- 
tional clause  in  the  agreement — **  to  ar- 
rive on  or  before  the  1st  of  August" — 
did  not  make  the  sale  conditional,  de- 
pending on  the  arrival  at  that  time  : 
Havemeyer  v.  Cu?iningham,  35  Barb., 
515. 

Held,  also,  that  the  defendants  hav- 
ing agreed  to  sell  the  whole  invoice 
**  more  or  less,"  they  were  only  bound 
to  deliver  so  much  as  arrived,  and 
could  not  be  made  liable  for  what  was 
lost  oh  the  voyage :  there  being  no 
warranty  that  the  invoice  of  sugar 
should  arrive  in  a  sound  condition  : 
JIavemeyer  v.  Cunningham,  85  Barb., 
515. 

As  to  the  rule  of  damages  see  Save- 
meyery.  Cunningham,  85  Barb.,  515. 

But  if  the  agreement  be  for  the  sale 
of  all  the  goods  on  board  of  a  vessel  to 
arrive,  specifying  the  quantity  without 
the  words  **  more  or  less,"  and  a  por- 
tion be  damaged  on  the  voyage,  the 
purchaser  is  not  bound  to  accept  that 
portion  thereof  which  is  not  injured  : 
Beimers  v.  Ridner,  2  Robertson,  11. 

An  agreement  for  the  sale  of  goods 
"to  arrive"  is  a  mere  executory  con- 
tract, conditional  on  their  arrival,  and 
not  a  transfer  of  title  ;  and  the  pur- 
chaser may  reject  a  partial  and  insist 
upon  a  full  performance  of  the  con- 
tract. If  less  than  the  amount  con- 
tracted for  arrives,  he  is  not  bound  to 


accept  that  as  a  performance  :  RHmers 
V.  Ridner,  2  Robertson,  11,  26  How.. 
885 ;  Shields  v.  Peltie,  4  N.Y.,  122,  2 
Sandf.,  262  ;  Benedict  v.  Shield,  16  N. 
Y.,  595,  4  Duer,  154. 

The  contract  procvided  for  the  pur- 
chase by  the  plaintiffs,  -and  the  sale  by 
the  defendant  of  1000  bales  of  cloves, 
at  five  cents  per  pound  to  arrive,  "  de- 
liverable sound  and  in  good  order." 
The  cloves  arrived  soon  after  th6  mak- 
ing of  the  contract ;  and  on  examina- 
tion part  of  them  proved  to  be  sound, 
and  part  not  sound  or  in  good  order. 
The  plaintiffs  offered  to  receive  the 
whole  invoice — unsound  as  well  as 
sound — and  pay  therefor  the  con- 
tract price.  The  defendant  deliv- 
ered the  sound  cloves,  but  refused 
to  deliver  the  un3ound.  The  unsound 
cloves  were  proven  to  be  worth  only 
two  cents  per  pound.  They  were  sold 
at  auction  under  the  direction  of  the 
insurers,  and  realized  three  and  one 
quarter  cents  per  ^und.  Held,  that 
the  plaintiffs  could  not  have  been  re- 
quired to  receive  the  damaged  cloves  ; 
but  that  they  might  waive  the  objection 
that  they  were  unsound,  and  the  ven- 
dor must  then  deliver.  That  sound 
cloves  were  deliverable,  unsound  not 
deliverable.  That  this  construction 
embraced  the  wiiole  meaning  of  the 
words  "  deliverable  sound  and  in  good 
order";  that  provision  being  for  the 
benefit  of  the  purchasers  and  against 
the  seller.  But  that  it  was  not  a  war- 
ranty that  the  cloves  should  arrive 
sound  and  in  good  order ;  nor  was  it 
an  agreement  that  the  vendor  should 
deliver  1000  bales  of  cloves  **  sound 
and  in  good  order."  That  when  the 
plaintiffs  offered  to  receive  the  whole 
invoice,  and  pay  therefor  the  price 
named  in  the  contract,  the  defendant 
was  bound  to  deliver  ;  and  his  refusal 
subjected  him  to  the  paymtot  of  such 
damages  as  the  plaintiffs  sustained 
thereby,  but  as  the  unsound  cloves 
were  not  worth  the  contract  price,  they 
were  not  in  fact  damnified  by  the  re- 
fusal :  Towneend  v.  Shepard,  64  Barb., 
89. 

A  contract  jnade  in  the  city  of  New 
York  for  the  sale  of  500  bales  of  cotton 
to  be  delivered  on  its  arrival  at  New 
York  from  New  Orleans,  at  any  time 
between  the  date  of  the  contract  and 
the  1st  day  of  June  thereafter,  to  be 
paid  for  in  cash  on  delivery,  is  an  ex- 
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ecatory  contract,  and  the  title  to  the 
ootton  does  not  pass.  The  vendors  are 
not  chargeable  for  the  non-delivery  of 
the  ootton  until  iU  arriivcU  in  New  York: 
and  the  specification  of  the  time  is  only 
a  limitation  fixing  the  period,  beyond 
"which  neither  of  the  pities  are  bound 
by  the  contract,  and  not  an  agreement 
that  the  cotton  shall  at  all  events  be 
delivered  by  the  day  specified.  A  party 
contracting  for  the  sale  and  delivery  of 
a  laige  quantity  of  any  particular  class 
of  merchandise,  on  its  arrival  at  a  par- 
ticular port,  is  not  bound  to  deliver  a 
portion  only  of  the  alticle,  the  whole 
not  having  arrived.  The  vendee  not 
being  bound  tp  reeeivSt  the  vendor  is 
not  obligated  to.  deliver  a  quantitv  less 
than  the  whole ;  the  obligation  being 
reciprocal :  Bussell  v.  NieoU,  3  Wend., 
113. 

To  same  effect  MaUheuf§  v.  MMy, 
48  Barb.,  167. 

See  also  Hamilton  v.  Ganyard,  below. 

Where  one  agrees  to  sell  and  deliver 
a  crop  of  com  in  "  merchantable  order" 
he  is  bound  to  deliver  sound  and 
ripe  com,  and  the  vendee  is  not  bound 
to  accept  any  other. 

Where  the  defendant  by  a  written 
contract,  agreed  to  sell  and  deliver  to 
8.  and  M.  his  crop  of  com  then  grow- 
ing on  about  80  acres*  of  ground,  to  be 
delivered  in  "merchantable  order"  at 
a  specified  price :  Held  that  he  was 
bound  to  deliver  all  the  merchantable 
com  that  grew  on  the  80  acres  and  no 
more. 

And  the  defendant  claiming  the  right 
to  deliver  the  whole  crop,  although 
three-fourths  of  it  was  conceded  to  be 
of  unmerchantable  quality,  having  ten- 
dered the  good  and  bad  together  with- 
out proposing  or  offering  to  deliver  any 
except  in  tli^t  way,  it  was  held  that 
this  was  not  a  proper  tender  or  offer  of 
performance  ;  and  that  the  purchasers 
were  not  bound  to  receive  the  com  ten- 
dered in  fulfilment  of  the  agreement, 
but  might  treat  the  contract  as  broken, 
and  brmg  their  action  to  recover  the 
damages  they  had  sustained.  Rule  of 
damages  in  such  a  case  laid  down  : 
MamSton  v.  Ganyard,  34  Barb.,  204, 
affirmed  2  Abbott's  Court  App.  Dec., 
814,  8  Keyes,  45. 

Where  a  contract  is  made  for  the  sale 
and  delivery  of  two  different  parcels  of 
ffoods,  to  arrive  in  different  ships,  at 
different  periods  of  time,  each  portion 


of  the  contract  is  complete  in  itself, 
without  reference  to  the  other.  Though 
the  parties  may,  by  express  terms, 
make  such  a  contract  not  only  one  and 
the  same  but  also  indivisible,  yet  if 
nothing  of  the  kind  appears,  showing 
that  the  time  of  payment  is  to  be  de- 
ferred until  the  delivery  of  all  the 
goods,  it  will  not  be  assumed  that  the 
two  distinct  parts  of  the  contract  were 
intended  to  be  dependent  upon  each 
other.  The  implication  must  be  plain 
and  unmistakable  to  justify  such  a  con- 
clusion. Whether  such  a  transaction 
be  deemed  one  and  the  same  contract, 
and  yet  divisible,  or  whether  it  be 
deemed  two  distinct  and  separate  con- 
tracts, the  delivery  of  a  portion  of  the 
goods  will  take  the  claim  for  the  value 
of  that  portion  out  of  the  statute  of 
frauds.  In  the  one  case  it  will  amount 
to  a  part  performance,  and  in  the  other 
to  an  entire  performance  of  one  of  the 
contracts,  the  acceptance  of  a  portion 
of  the  goods  being  a  waiver  of  a  right 
to  the  whole :  amft  v.  Opdyke,  43 
Barb.,  274. 

One  who  has  agreed  to  build  a  house 
on  the  land  of  another,  and  has  sub- 
stantially performed  his  contract,  but 
has  not  completely  finished  the  house 
nor  delivered  it,  when  it  is  destroyed 
by  fire,  is  liable  to  an  action  for  money 
advanced  upon  the  contract  and  dam- 
ages for  its  non-performance  :  Tomp- 
kins V.  Dudley,  26  New  York,  272  ; 
School  District  No.  1  v.  Daucky,  25 
Conn.,  530. 

But  if  the  owner  of  a  buildine  con- 
tracts for  labor  upon  It,  he  is  under  ai£ 
implied  obligation  to  have  the  building 
ready  and  in  a  condition  to  receive  the 
labor  contracte<l  for  ;  and  if  before  the 
work  is  completed,  the  building  is  de- 
stroyed by  fire,  without  the  fault  of  the 
contractor,  the  owner  is  in  default,  and 
the  contractor  can  recover  for  aJl  that 
was  done  up  to  the  fire  :  Niblo  v. 
Binsse,  3  Abbott's  Court  Appeals  De- 
cisions, 875,  reversing  44  Bieirb.,  54; 
S.  C.  1  Keyes,  476. 

So  if  the  master  of  a  vessel  engages 
for  a  round  voyage  and  the  vessel  be 
lost,  he  may  recover  for  his  wages  up 
to  the  time  of  its  loss  but  not  after- 
wards :  Jenkins  v.  Wheeler,  2  Abbott's 
Court  Appeals  Dec.,  442,  afiirming  4 
Rob.,  657,  S.  C.  3  Keyes,  645. 

Where  a  contract  is  made  for  sale  and 
delivery  of  specific  articles  of  personal 
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property  under  sach  circumstances  that 
the  title  does  not  rest  in  the  vendee  if 
the  property  is  destroyed  by  an  acci- 
dent, without  the  fault  of  the  vendor, 
so  that  delivery  becomes  impossible, 
the  latter  is  not  liable  in  damages  for 
the  non-delivery  :  Dexter  v.  Norton, 
47  N.  Y.,  63,  affirming  55  Barb.,  272. 

So  if  the  property  have,  without  the 
knowledge  of  the  seller,  been  destroyed 
at  the  time  of  the  sale  or  so  injured 
that  destruction  ensued  from  such  in- 
jury :  Crofby  v.  New  York,  etc.,  6  Bosw., 
869,  affirmed  1  Abbott's  Ct.  Appeals 
Dec.,  562. 

The  act  of  God,  as  the  freezing  of  a 
river,  excuses  performance  of  a  contract, 
as  of  a  contract  to  tow  a  vessel.  Par- 
ties are  regarded  as  contracting  with 
reference  to  those  causes  over  which 
human  agency  has  no  control :  Worth 
▼.  Edmonds,  52  Barb.,  40;  HylaTid  v. 
Pavl,  88  Barb.,  241 ;  Wolfe  v.  Howes, 
20  N.  Y.  Rep.,  197,  affirming  24  Barb., 
174;  BaldtDin  v.  New  York,  etc.,  8 
Boaw.,  580. 

In  some  cases  it  has  been  held  that 
the  act  of  Qod  will  excuse  the  non- 
performance of  a  duty  created  by  law, 
but  not  of  one  created  by  contract : 
School  District  v.  Dauehy,  25  Conn., 
580. 


But  this  rule  should  be  qualified  by 
the  further  doctrine  that  if  there  be 
but  one  method  of  performance  and 
that  be  rendered  impossible  by  the  act 
of  Qod,  the  party  is  not  liable :  Van 
Bushrky,  Boberts,  31  N.  Y.  B.,  675. 

Accordingly  when  one  contract  to 
carry  freight  and  is  confined  to  no  par- 
ticular route  and  others  are  open  to 
him,  he  is  not  excused  because  his,  a 
particular  route,  is  closed  by  act  of  Qod. 
He  must  avail  himself  of  the  others : 
Harmony  v.  Bingham,  12  N.  Y.,  100. 

To  same  effect :  Cobb  v.  Harmon,  23 
N.Y.,  148, 154,  affirming  29  Barb.,  472 ; 
Beebe  v.  Johnson,  19  Wend.,  500; 
(TBeiUy  v.  Mut.  Ins.  Co.,  2  Abb.  Prac. 
Rep.,  N.  S.,  173  ;  as  to  the  last  caae  see 
Hayner  v.  Am.  Popular,  etc.,  86  N.Y. 
Superior  Ct.  Rep.,  211.  The  case  of 
Cohen  V.  Mut.  Life  Ins.  Co.  there  re- 
ferred to  was  decided  by  the  0>urt  of 
Appeals,  January  21,1878,  but  I  do  not 
find  it  reported  :  Van  Buskirk  v.  Bob- 
erts,  81  N.Y.,  661,  675. 

But  if  the  defendant  relies  upon  the 
act  of  Qod  as  an  excuse  for  non-per- 
formance, it  must  be  pleaded  as  an  af- 
firmative defence :  New  Ha/wm,  etc.,  v. 
Q;ai'niwrd,  6  Abb.  Prac,  Rep.,  N.  S., 
128,  1  Sweeney,  89. 


[Law  Reports,  0  Queen's  Bench,  468.] 
May  27,  1874. 

468]  *The  Kirkstall  Brewery  Company  v.  The  Fur- 
NESS  Railway  Company. 

Evidence — Principal  amd  Agent — Statement  (^  Agent  acting  vfithin  Scope  of  his  Au- 
thority— Railway  Company^^Staiements  of  Slatiotfrmaster  to  Police  as  to  Loss  of  a 
Parcel 

In  an  action  aeainst  a  railwtty  company  for  the  loss  of  a  parcel  containing  money, 
the  defendants  pleaded  the  Carnei^  Act,  and  plaintiffs  replied  that  the  parcel  was 
lost  by  the  felonious  act  of  one  of  the  company's  servants.  It  was  proved  that  the 
parcel  was  sent  on  Wednesday,  the  27th  of  July,  by  the  defendants'  railway,  ad- 
dressed to  a  clerk  of  plaintiffs  at  U.,  where  there  was  a  station  on  defendants  rail- 
wav.  That  the  parcel  was  not  delivered,  and  on  the  same  day  H.,  a  porter  in  the 
de^ndants'  service  at  U.  station,  disappeared.  A  superintendent  of  police  at  U. 
gave,  after  objection  by  defendants,  the  following  evidence  :  "  I  know  P.,  the  station- ' 
master  at  defendants'  railway  station  at  U.  In  consequence  of  a  communication,  I 
went  to  him  on  Saturday,  the  SOth  of  July.  He  told  me  that  H.,  a  parcel  porter,  had 
absconded  from  the  service;  that  a  money  parcel  was  missing,  and  he,  P.,  suspected 
H.  had  taken  it;  would  I  (the  witness)  make  inquiries  after  him  f*  A  verdict  having 
passed  for  plaintiffs : 

Held,  that  the  evidence  was  rightly^  admitted  t  for  that  it  must  be  taken  that  the 
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atation-master,  being  the  person  in  charge  there,  had  authority  from  the  defendants 
to  set  the  police  in  motion,  and  that  what  he  said  pertinent  to  the  occasion,  when 
acting  within  the  scope  of  his  authority,  was  evidence  against  the  defendants. 

Declaration  that  plaintiffs  caused  to  be  delivered  to  de- 
fendants, being  common  carriers  of  goods,  a  parcel  con- 
taining £36  in  bank-notes  and  gold,  to  be  carried  from 
WhitSiaven  to  Ulverston ;  that  defendants  did  not  deliver 
the  parcel,  and  it  has  been  wholly  lost  to  plaintiffs. 

Pleas,  inter  alia:  8,  that  the  parcel  contained  money,  and 
was  within  the  Carriers  Act  (11  Geo.  4  &  1  Wm.  4,  c.  68) ; 
and  that  the  nature  of  the  contents  was  not  declared  and 
the  extra  charge  paid  when  the  parcel  was  delivered  to  de- 
fendants. 

Replication:  that  the  loss  of  the  parcel' arose  from  the 
felonious  act  of  a  porter  or  servant  of  the  defendants,  and 
the  non-delivery  of  the  parcel  was  caused  by  such  feloni- 
ous act. 

Issue  joined. 

-A4the  trial  before  Denman,  J.,  at  the  sittings  in  Middle- 
sex after  Trinitjr  Term,  1873,  it  appeared  in  evidence  that  an 
agent  of  the  plaintiffs,  on  Wednesday,  the  17th  of  July,  1872, 
sent  a  parcel  ^containing  £35  in  notes  and  gold  from  the  [469 
Whitenaven  station  of  the  defendants'  railway,  addressed 
to  a  clerk  of  the  plaintiffs,  ''Mr.  Gardner,  Kirkstall  Brewery 
Company's  Stores,  EUers,  Ulverston"  (where  there  is  a  sta- 
tion of  the  defendants),  and  paid  6^.  carriage.  That  the 
parcel  was  not  delivered  to  Gardner ;  and  on  the  same  dajp- 
John  Haslam,  a  porter  in  the  defeiidants'  service  at  their 
TJlverston  station  disappeared,  and  had  never  been  found 
since. 

Greorge  Holden,  a  superintendent  of  police,  was  then  called 
on  behalf  of  the  plaintiffs,  and,  after  objection  by  defendants' 
counsel,  gave  the  following  evidence:  "I  am  superintendent 
of  police  at  Ulverston.  I  know  Podmore,  the  station-master 
ataefendants'  station  at  Ulverston ;  in  consequence  of  a  com- 
munication in  writing,  I  went  to  him  on  Saturday,  the  20th 
of  July.  He  told  me  that  a  man  of  the  name  oi:  John  Has- 
lam had  absconded  from  the  service ;  that  a  money  parcel 
was  missing,  and  he  (Podmore)  suspected  Haslam  had  taken 
it.  He  said  Haslam  was  the  parcel  porter.  Wotild  I  (wit- 
ness) make  inquiries  about  him  ?" 

The  learned  judge  left  it  to  the  jury  to  say,  whether  they 
thought  it  was  established  that  the  parcel  was  stolen  by  one 
of  the  defendants'  servants.  The  jury  found  a  verdict  for 
the  plaintiffs  for  £35. 


120  COURT  OF  QUEEN'S  BENCH.  [L.  B. 

1874  Eirkstall  Brewery  Co.  v.  Furaees  Railway  Co. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the 
ground  of  misreception  of  the  above  evidence. 

Sir  H.  James ^  Q.C.,  and  Reid^  showed  cause :  It  is  clear, 
on  the  authoritj^  of  Moore  v.  Metropolitan  My,  Co.  (*)  and 
Chff  V.  Oreat  Northern  Ry,  Co,  ('),  that  Podmore,  the  sta- 
tion-master, acting  as  one  having  authority  in  that  behalf, 
must  be  taken,  in  the  absence  oi  evidence  to  the  contrary, 
to  be  the  person  authorized  by  the  defendants  to  set  on  foot 
inquiries  after  a  servant  of  the  defendants  who  had  disap- 
peared under  suspicious  circumstances.  If,  then,  Podmore 
was  acting  within  the  scope  of  his  authority  as  the  defen- 
ants'  agent  to  set  on  foot  these  inquiries,  what  he  said  on 
such  an  occasion  is  admissible  in  evidence  just  as  much  as 
if  it  had  been  said  by  one  of  the  parties  to  the  action,  sup- 
posing the  defendants  to  have  been  individual  carriers  and 
470]  iiot  a  company.  *In  Story  on  Agency,  §  134,  it  is  said  : 
"  Where  the  acts  of  the  agent  will  bind  the  principal,  there 
his  representations,  declarations,  and  admissions  respecting 
the  subject-matter  will  also  bind  him,  if  made  at  the  same 
time  and  constituting  a  part  of  the  res  qestce.^^  And  in  the 
last  edition  an  American  case  is  cited,  Morse  v.  Connecticut 
River  Railroad  ("),  in  which  it  was  held,  that  the  admissions 
of  the  defendants'  conductor,  baggage-master,  or  station- 
master,  as  to  the  manner  of  the  loss,  were  admissible  in  evi- 
dence in  an  action  against  a  railway  company  for  the  loss  of 
a  passenger's  portmanteau. 

Price^  Q. C. ,  and  Orompton^  in  support  of  the  rule :  Admit- 
ting the  station-master  to  have  been  the  defendants'  agent  to 
make  inquiries  or  set  inquiries  on  foot  as  to  the  loss  of  the 
parcel,  still  that  does  not  make  what  he  says,  while  making 
inquiries  or  setting  inquiries  on  foot,  evidence  as  admissions 
against  the  defendants.  Moreover,  the  fact  that  the  defen- 
dants had  a  suspicion  against  Haslam  does  not  go  to  prove 
he  really  stole  the  parcel. 

[QuAiN,  J,  The  question  on  this  rule  is  only  as  to  the 
admissibility  of  the  evidence ;  but  YaugMon  v.  London  and 
North  Western  Ry.  Co.  (*)  shows  that  to  prove  the  issue  of 
felony  by  defendants'  servants  it  is  not  necessary  to  give  evi- 
dence sumcient  to  convict  a  particular  servant  of  felony.] 

The  case  of  Oreai  Western  Ry.  Co.  v.  Willis  (^)  is  stronger 
than  the  present.  There  the  answers  made  by  a  person, 
whose  duty  it  was  to  forward  the  cattie  in  question,  to  in- 

0)  Law  Rep.,  8  Q.  B.,  86.  (>)  6  Gray,  460. 

(«)  8  E.  4  E.,  672;  80  L.  J.  (Q.B.),  148.        (*)  Law  Rep.,  9  Ex.,  98. 
(»)  18  C.  B.  (N.S.),  748;  84  L.  J,  (C.P.),  96. 
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guiries  as  to  the  reason  they  were  not  forwarded,  was  held 
inadmissible  against  the  defendants. 

[Sir  H.  JameSj  Q.C. :  There  the  person  giving  the  answers 
was  not  acting  within  the  scope  of  his  duty;  the  inqui- 
ries were  not  made  till  a  week  after  the  occurrence  of  the 
delay.] 

CocKBURN,  C.  J.:  I  am  of  opinion  that  the  rule  must  be 
discharged  on  the  ground  that  the  evidence  was  admissible 
under  tne  particular  circumstances  of  the  case,  A  man,  a 
railway  porter  at  the  station  to  which  the  parcel  is  ad- 
dressed, is  believed  to  have  absconded  with  a  parcel  of 
money,  which  must  be  taken  to  have  *been  the  plain-  [471 
tiffs'  money.  The  parcel  and  mam  disappeared  simultane- 
-  oudy,  and  the  man  was  the  person  to  whom,  in  due  course, 
the  parcel  would  have  been  aelivered ;  there  was,  therefore, 
reasonable  and  probable  cause  for  arresting  him  on  the 
charge  of  taking  the  parcel.  Suppose  the  principal  in  this 
case  nad  been  an  individual,  and  had  gone  to  a  policeman 
and  said,  *' A  parcel  has  beentaken  from  mv  premises,  and 
I  cannot  doubt  it  has  been  taken  aniTivo  furandi^  for  the 
person  to  whom  it  was  delivered  has  absconded  just  at  the 
time  the  parcel  was  missed,  I  therefore  believe  him  to  be  the 
thief ;  I  ask  you  to  make  inc[uiries  and  to  apprehend  him  if 
you  find  him  under  suspicious  circumstances."  There  is 
no  principle  on  which  that  would  not  be  admissible  evidence. 
Then,  if  !Podmore  was  the  agent  of  the  defendants,  and  if  it 
was  within  the  scox>e  of  his  duty  and  authority  as  agent  to 
do  what  the  principal,  if  on  the  spot,  would  have  done, 
what  he  savs  while  he  is  so  acting  is  equally  admissible  as 
if  said  by  the  principal  himself.  Now,  it  is  impossible  to 
say  that  the  man  who  has  the  sole  management  of  the  sta- 
tion has  not  authority  to  cause  a  person  to  be  apprehended 
whom  he  has  reasonable  ground  to  suspect  has  stolen  a 
parcel  from  the  station.  Therefore  Podmore  had  authority 
to  cause  inquiry  to  be  made  after  Haslam,  and  to  cause  him 
to  be  apprehended,  and  if  so,  then  it  was  within  his  duty 
and  aumority  to  make  communications  to  the  police.  In 
oUier  words,  the  effect  of  the  particular  circumstances  of 
this  case  was  to  make  the  statement  of  Podmore  to  t^e  police 
superintendent,  on  the  occasion  in  question,  the  statement 
of  a  person  having  authority  on  the  part  of  the  company 
to  make  it. 

QuAiN,  J. :  I  entirely  a^ree.    Podmore  had  charge  of  the 

station,  and  had  authority  from  the  company,  under  the 

circumstances,  to  put  the  police  in  motion  with  a  view  to 

the  inquiry  as  to  who  stole  the  missing  parcel.    And  there- 

10  Eng.  Rep.  16 
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fore  what  he  says  necessarily  in  order  to  put  the  police  in 
motion,  as  to  what  had  been  lost  and  who  he  suspects  has 
taken  it,  are  statements  made  within  the  scope  oi  his  au- 
thority and  bind  the  defendants.  The  case  of  Ooff  v.  Oreat 
472]  Northern  Ry.  Co.  (*),  shows  that  the  person  *in  au- 
thority on  the  spot  must  be  taken  to  have  authority  to  do 
what  the  exigency  of  the  case  requires.  It  appears  to  me, 
therefore,  that  the  acts  done  and  statements  made  at  the 
time,  provided  they  were  necessary  to  the  matter  in  hand, 
are  binding  on  the  company. 

Archibald,  J.:  I  am  also  of  opinion  that  the  evidence 
was  properly  admitted.  Was  the  station-master  of  the 
company  agent  of  the  company  to  make  the  statements  in 
ouestion  so  as  to  bind  them  in  an  action )  If  this  had  been 
tne  case  of  an  individual  carrier,  instead  of  a  company,  the 
stateijoients  which  he  made  on  setting  on  foot  an  inquiry  by 
the  police  would  clearly  have  been  admissible  ;  ana  similar 
statements  by  an  agent  duly  authorized  to  act  in  the  matter 
must  be  equally  admissible.  Was  then  the  station-master 
such  an  agent,  so  as  to  make  his  statements  binding  on  the 
company  f  That  depends  on  whether  he  had  authority  to 
act  in  the  matter.  [Being  in  charge  of  the  station,  he  must 
be  taken  to  be  the  person  authorized  by  the  company  to 
take  proper  steps  when  a  parcel  is  supposed  to  have  been 
stolen  from  the  station.  Ii  the  statements  had  been  made 
to  a  stranger  possibly  they  would  not  have  been  admissible, 
on  the  CTound  that  he  was  not  acting  within  the  scope  of 
his  authority.  But  where  they  are  made  in  the  course  of 
his  duty  in  initiating  proceedings  and  putting  the  police  in 
motion,  there  they  are  made  withm  the  scope  of  his  authority, 
and  are  therefore  admissible  and  binding  on  the  company. 

Ride  discharged. 

Attorneys  for  plaintiffs :  Nash^  Field  &  Layton. 
Attorneys  for  defendants :  Sharp  &  UUiihorne. 

0)  8  E.  .&  E.,  672;  80  L.  J.  (Q.B.),  148. 
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(Law  Reporto,  9  Queen's  Bench,  473.] 
July  6,  1874. 

*DiE  Elbikoeb  Actien-Ge8ell8chafpt  fub  Pabri-  [473 
CATION  VON  E18ENBAHN  Materiel  v.  Armstrong. 

CbiUraet,  £reach  of-^MKUttrt  of  Damaget  for  Nonrddioenf  vf  ArlieU  to  Ue 
manufaeturtd. 

The  defendant,  in  Jannaiy,  1872,  agreed  to  furnish  plaintifis  with  666  sets  of 
wheels  and  aides  aeoording  to  tracings,  100  of  which  were  to  be  deliyered  at  stated 
intervals  in  the  months  of  Febmary,  March  and  April,  free  on  board  at  Hull ;  guar- 
antee three  years  and  three  months  from  time  of  shipments.  The  plaintiffs  were 
under  a  contract  with  a  Russian  railway  company  to  deliver  them  1,000  wagons, 
600  on  the  1st  of  May,  1872,  and  600  on  the  Slat  of  May,  1873 ;  and  they  were 
bound  to  pay  two  roubles  per  waeon  for  each  day's  delay  in  delivery,  in  the 
course  of  the  negotiations  between  plaintiffs  and  defendant,  defendant  was  informed 
of  this  contract,  t)ut  neither  the  precise  day  for  the  delivery  nor  the  amount  of  the 
penalties  was  mentioned.  Delay  occurred  m  the  delivery  of  the  100  sets  of  wheels ; 
and  the  pUdntiflb,  in  consequence',  had  to  pay  certain  penalties,  but  the  Russian  com- 
pany consented  to  take  one  rouble  a  day,  amounting  in  the  whole  to  £100. 

llie  plaintiffs,  having  brought  an  action  against  the  defendant  for  the  delay, 
Boi^ht  to  recover  as  damages  me  £100 : 

Held,  that  the  plfuntiffs  were  not  entitled  as  damaees,  as  matter  of  right,  to  the 
amount  of  penalties ;  but  that  the  jury  might  reasonably  have  assessed  the  dunages 
at  thai  amount. 

Declaration  setting  out  an  agreement  (of  which  the  mate- 
rial parts  are  stated  in  the  judgment  of  the  court)  by  which 
defendant  agreed  to  supply  666  sets  of  wheels  and  axles  ac- 
cording to  tracings,  100  pairs  to  be  delivered  at  certain  inter- 
vals in  the  months  of  February,  March  and  April,  1872, 
free  on  board  at  Hull.  Guarantee  three  years  and  three 
months  from  time  of  shij)ments  from  Hull.  That  the  de- 
fendant delayed  delivery  in  the  first  100  sets,  whereby  the 
plaintiffs  suffered  damage(*). 

Plea,  inter  alia^  traversing  the  agreement  as  alleged. 

At  the  trial  before  Lush,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1873,  a  verdict  passed  for  the  plaintiffs  for 
£100 13*.,  with  leave  to  the  defendant  to  move  to  reduce  the 
verdict  to  nominal  damages. 

The  facts  and  circumstances  of  the  trial  are  fully  given  in 
the  judgment  of  the  court. 

A  rule  havingbeen  obtained  accordingly, 

*May  7,  8.  W.  WiUiams^  Q.C.,  and  Uohen^  showed  [474 
cause.  • 

Sir  H.  James^  Q.C.,  and  Waddy^  Q.C.,  in  support  of 
the  rule. 

The  arguments  sufficiently  appear  in  the  judgment. 

The  following  authorities,  in  addition  to  those  noticed  in 

(')  The  form  in  which  the  damages  were  laid  is  given  in  the  judgment. 
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the  judgment,  were  cited :  HadUy  v.  Bdxendale  (*) ;  Brit- 
ish CoVwrnbia  Saw-miU  Co.  v.  NeUleship  {*) ;  Smeed  v. 
JFord{*) ;  Ogle  v.  Earl  Vane(^) ;  Prior  v.  Wiison{^)  yCory 
V.  Thames  Iron  Works  Cfe.  (•);  Home  v.  Midland  Ry. 
Co.  n ;  Sawdon  v.  Andrew  (f) ;  Tyers  v.  Rosedale  Iron 
Co.  (•) ;  Oee  v.  Lancashire  ana  Yorkshire  Ry.Co.  (") ;  Bar- 
ries Y.  Hutchinson  {^^)\  Everardy.  Hopkins  i^^\  Bery'amin 
on  Sale,  p.  727  (2d  ed.) 

Cur.  adv.  vuU. 

July  6.  The  judcment  of  the  court  (Cockburn,  C.J., 
Blackburn,  Lush  and  Quain,  JJ.),  was  delivered  by 

Blackburn,  J.:  This  was  an  action  by  a  foreign  corpo- 
ration on  a  contract  by  which  the  defendant,  on  the  20th  of 
January,  1872,  agreed  to  furnish  the  plaintiffs'  agents  with 
666  sets  of  wheels  and  axles,  according  to  tracings,  at  the 
following  prices  and  times  of  delivery,  viz.,  100  sets  of 
tracing  No.  1,  at  £32  per  set,  of  which  were  to  be  deliv- 
ered in  that  year  in  Hull,  10  sets  up  to  the  15th  of  February, 
10  sets  up  to  the  1st  of  March,  20  sets  up  to  the  16th  oi 
March,  20  sets  up  to  the  Ist  of  Ajjril,  and  40  sets  up  to  the 
16th  of  April.  The  contract  specified  the  prices  and  times 
of  delivery  of  the  remaining  666  sets,  on  which  nothing 
turned,  and  proceeded  as  follows :  ''All  the  foregoing  prices 
are  understood  of  four  wheels  and  two  axles  for  deliveries  free 
on  board  in  Hull.  Payment  at  buyer' s  option,  either  in  three 
months  approved  bills  at  par  or  less  1 J  discount  for  cash, 
fourteen  days  after  date  of  bills  of  lading  and  shipment 
from  Hull.  Guarantee  three  years  and  three  months  from 
time  of  shipments  from  Hull,  as  customary." 

The  action  was  for  delay  in  delivering  the  first  100  sets,  and 
475]  in  *the  declaration  damages  were  claimed  in  the  follow- 
ing terms :  "  Whereby  the  plaintiffs  sustained  great  loss  by 
being  deprived  of  the  said  several  sets  for  a  long  time  after 
the  said  several  agreed  times,  and  by  being  prevented  from 
carrying  out  and  lulfiUing  certain  contracts  entered  into  bv 
the  plaintiflEs  for  the  supply  of  the  said  sets  by  the  plaintiffs 
to  a  certain  railway  company  in  Russia,  and  by  losing  great 
profits  which  the  plaintiffs  would  have  made  by  carrying 
out  and  fulfilling  the  said  contracts,  and  by  being  compelled 
to  pay  damages  for  not  fulfilling  the  said  contracts." 


(»)  9  Ex.^341 ;  28  L.  J.  (Ex.),  1T9.  («)  80  L.  J.  (N.Sj,  28. 

(*)  Law  Bep..  2  Q.  B.,  276.  (")  18  C.  B.  (N.S.),  446 ;  84  L.  J.  (CJ>.), 


(«)  Law  Rep.,  8  C.  P.,  499.  (»)  Law  Rep.,  8  Ex.,  806. 

(»)  1  E.  <b  E.,  602;  28  L.  J.  (Q,B.),  178.       0°)  6  H.  A  N.,  211 ;  80  L.  J.  (Ex.),  11. 


(*)  8  W.  R.,  260.  169. 

(•)  Law-  Rep.,  3  Q.  B.,  181.  (")  2  Buls.,  832. 

(1)  LawRep.,  8C.P.,  181. 
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Various  pleas  were  pleaded  and  issues  joined  on  them ; 
but  at  the  trial  before  my  Brother  Lush,  J.,  it  was  admitted 
that  none  of  them  could  be  supported,  and  that  there  had 
been  delay  beyond  the  stipulated  times  in  delivering  the  100 
Bets ;  and  the  only  question  was  as  to  damages. 

As  to  this  the  plaintiffs  called  a  witness,  who  gave  evi- 
dence that  the  plaintiffs  were  under  a  contract  witn  a  Rus- 
sian railway  company  to  deliver  to  them  1,000  covered 
wagons,  600  on  the  1st  of  May,  1872,  and  600  on  the  31st  of 
May,  18T3 ;  and  by  the  contract  they  were  bound  to  pay  to 
the  Russian  company  two  roubles  per  wagon  for  each  day's 
delay  in  delivering  them. 

In  the  course  of  the  negotiations  between  the  plaintiffs 
and  the  defendant,  which  resulted  in  the  written  contract  of 
the  20th  of  January,  the  defendant  was  informed  that  the 
plaintiffs  wanted  the  wheels  and  axles  to  conrplete  wagons 
which  the  plaintiffs  were  bound  to  deliver  to  a  Russian  com- 
pany under  penalties.  Neither  the  amount  of  those  penal- 
ties nor  the  precise  day  by  which  the  plaintiffs  were  to 
deliver  the  wagons  seems  to  have  been  mentioned;  but, 
according  to  this  evidence,  the  defendant  was  expressly  told 
that  he  would  be  expected  to  deliver  the  sets  on  the  days  on 
which  he  agreed  to  deliver  them  ;  and,  before  entering  into 
the  contract,  he  said  he  must  consult  his  foreman  as  to  the 
state  of  his  works,  &c.,  to  see  within  what  time  he  could  de- 
liver them. 

After  this,  the  written  contract  was  sent  and  accepted. 
The  plaintiffs  were  unable  to  procure  other  sets  of  wheels, 
and  consequently  each  day's  delay  in  furnishing  a  set  of 
wheels  necessarily  occasioned  a  day's  delay  in  furnishing  a 
wa^on. 

The  wagons  were  not  completed  in  time  for  the  Russian 
•company,  and  penalties  were  incurred ;  but  the  com-  [476 
pany  consented  to  remit  half  the  penalties  due  to  them,  and 
the  plaintiffs  only  paid  one  rouble  a  day  for  delay. 

The  plaintiffs  claimed,  as  the  measure  of  their  damage, 
one  rouble  for  each  day's  delay  of  each  set  of  wheels  and 
axles,  and  this,  it  was  agreed,  would  amount  to  £100  13s. 

The  counsel  for  the  defendant  contended  that  there  was 
no  evidence  here  of  any  contract  to  pay  penalties,  and  that 
the  damages  must  be  nominal.  The  judge  was  not  asked  by 
either  side  to  leave  any  question  to  the  jury,  but  directed 
.  the  verdict  to  be  entered  for  £100  13«.,  with  leave  to  the  de- 
fendant to  move  to  reduce  the  damages  to  a  nominal  sum ; 
^'  it  being  taken  that  the  jury  have  found  the  damages  under 
my  direction  to  be  £100  13*." 
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Sir  Senry  James,  in  Easter  Term,  1873,  obtained  a  rule  to 
show  cause  why  the  verdict  should  not  be  reduced  to  a 
nominal  sum,  on  the  ground  that,  on  the  evidence  given  at 
the  trial,  the  plaintiffs  were  nbt  entitled  to  recover  anv  dam- 
ages in  relation  to  the  penalties  paid  by  them  to  the  Kussian 
company. 

Owing  to  the  unavoidable  delay  occasioned  by  the  recent 
trial  at  bar,  cause  was  not  shown  till  last  term,  when  the 
case  was  argued  before  my  Lord  Chief  Justice,  my  Brothers 
Lush  and  Quain,  and  myself,  when  the  court  took  time  to 
consider.  • 

We  have  no  difficulty  in  saying  that  the  defendant  is  not 
entitled  to  enter  a  verdict  for  nominal  damages. 

It  is,  no  doubt,  quite  settled  that,  on  a  contract  to  supply 
goods  of  a  particular  sort,  which  at  the  time  of  the  breach 
can  be  obtained  in  the  market,  the  measure  of  the  damages 
is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach. 

Where,  from  the  nature  of  the  article,  there  is  no  market 
in  which  it  can  be  obtained,  this  rule  is  not  applicable ;  but 
it  would  be  very  unjust  if,  in  such  cases,  the  damages  must 
be  nominal ;  and  there  are  several  decisions  showing  that 
such  is  not  the  law.  In  Bridge  v.  Wain  (*),  where  the  con- 
tract was  to  supply  scarlet  cuttings  in  China,  and  the  articles 
supplied  were  not  scarlet  cuttings.  Lord  Ellenborough  ruled 
that  the  plaintiffs  were  entitled  to  the  value  of  scarlet 
cuttings  in  China.  In  Borries  v.  HutchiTison  (^\  where 
477]  the  action  was  to  recover  damages  for  delay  in  deliv- 
ering caustic  soda,  which  it  was  admitted  was  an  article 
which  is  not  kept  in  stock,  so  as  to  be  capable  of  being  at 
any  time  bought  in  the  market,  and  consequently  there  was 
no  ascertainable  market  price.  Willes,  J.,  in  that  case, 
says:  ''In  ordinany  cases,  where  the  article  is  one  which 
can  be  bought  in  the  market,  the  proper  measure  of  dam- 
ages for  a  breach  of  contract  to  deliver  is  the  difference  be- 
tween the  contract  price  and  the  market  price  on  the  day  of 

the  breach There  was   no   market  price  to  which 

resort  could  be  had  as  to  a  test  of  damage.  We  must  there- 
fore ascertain  what  was  the  value  of  the  article  contracted 
for  at  the  time  when  it  ought  to  have  been  and  at  the  time 
when  it  actually  was  delivered." 

In  the  case  now  at  bar,  without  travelling  out  of  the  writ- 
ten contract,  it  is  obvious,  from  its  terms,  that  the  sets  of 
wheels  and  axletrees,  being  made  according  to  tracings, 
could  not  be  obtained  in  any  market,  but  that,  if  they  were 

0)  1  stark.,  604.  O  18  C.  B.  (N.S.),  446,  466;  S4  L.  J.  (C.P.),  169. 
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not  delivered  according  to  the  contract,  the  plaintiffs  must 
wait  till  they  could  get  them  made  elsewhere.  And,  from 
the  stipulation  at  the  conclusion  of  the  contract,  that  there 
was  to  be  a  guarantee  for  three  years  and  three  months  from 
time  of  delivery,  it  is  equally  obvious  that  both  parties  con- 
templated that  the  wheels  and  axle^  were  to  be  put  into  im- 
mediate use.  Under  such  circumstances,  the  natural  and 
almost  inevitable  consequence  of  a  delay  in  delivering  a  set 
of  wheels  would  be  that  the  plaintiffs,  if  they  meant  the 
wagon  for  their  own  use,  or  their  customers,  if  the  wagon 
was  besjjoke,  would  be  deprived  of  the  use  of  a  wagon 
for  a  period  equal  to  that  for  which  the  set  of  wheels  was 
delayed. 

At  all  events  the  plaintiffs  were  entitled  to  recover  at  a 
rate  per  day  equal  to  whatever  the  jury  should  And  to  be 
reasonable  compensation  for  the  loss  of  the  use  of  the  wagons : 
see  Cory  v.  Thames  Ironworks  Co.  Q  We  think,  therefore, 
it  would  have  been  a  misdirection  ii  the  jury  had  been  di- 
rected to  find  no  more  than  nominal  damages. 

We  have  had  more  difllculty  in  determining  whether  the 
plaintiffs  are  entitled  to  keep  the  verdict  for  tne  amount  as 
It  stands.  If  we  thought  tnat  this  amount  could  only  be 
come  at  by  laying  Mown  as  a  proposition  of  law  [478 
that  the  plaintiffs  were  entitled  to  recover  the  penalties 
actually  paid  to  the  Russian  company,  we  should  pause  be- 
fore we  allowed  the  verdict  to  stand.  In  Hadley  v.  Boxen- 
dale  (")  it  was  decided  that  it  was  a  misdirection  m  the  judge 
not  to  tell  the  jury  that,  upon  the  facts  before  them,  they 
ought  not  to  take  the  loss  of  the  profits  into  consideration 
at  all  in  estimating  the  damages.  That  was  because  the 
court  thought  that  there  was  no  evidence  of  any  communi- 
cation to  the  defendants  of  such  facts  as  showed  that  this 
unusual  loss  must  ensue  from  the  delay  in  sending  on  the 
broken  shaft ;  and  so  far  as  the  case  decides  that  tne  defen- 
dant is  not  liable  for  any  unusual  consequences,  arising  from 
circumstances  of  which  he  has  not  notice,  the  case  has  often 
been  acted  upon.  But  an  inference  has  been  drawn  from 
the  language  of  the  judgment,  that  whenever  there  has  been 
notice  at  the  time  of  the  contract  that  some  unusual  conse- 
quence is  likely  to  ensue  if  the  contract  is  broken,  the  dam- 
ages must  include  that  consequence ;  but  this  is  not,  as  yet 
at  least,  established  law.  In  Mayne  on  Damages,  p.  10  (2d 
edition  by  Lumley  Smith),  in  commenting  on  Hadley  v. 
BaxeTidme (^\  it  is  said :  "The  principles  laid  down  in  the 
above  judgment,  that  a  party  can  only  be  held  responsible 

C)  Law  Rep.,  8  Q.  B.,  181.  («)  9  Ex.,  341 ;  23  L.  J.  (Ex.),  179. 
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for  such  consequences  as  may  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  ttie  time 
of  making  the  contract,  and  that  no  consequence  which  is 
not  the  necessary  result  of  a  breach  can  be  supposed  to  have 
been  so  contemplated,  unless  it  was  communicated  to  the 
other  party,  are  of  course  clearly  just.  But  it  may  be  asked, 
with  great  deference,  whether  the  mere  fact  of  such  conse- 
quences being  communicated  to  the  other  party  will  be  suffi- 
cient, without  going  on  to  show  that  he  was  told  that  he 
would  be  answerable  for  them,  and  consented  to  undertake 
such  a  liability 'if  .  .  .  The  law  says  that  every  one  who 
breaks  a  contract  shall  pay  for  its.  natural  consequences ; 
and  in  most  cases  states  what  these  consequences  are.  Can 
the  other  party  by  merely  acquainting  him  with  a  number 
of  further  consequences,  which  the  law  would  not  have  im- 
plied, enlarge  his  responsibility  to  the  full  extent  of  all  those 
consequences,  without  any  contract  to  that  effect?" 

We  are  not  aware  of  any  case  in  which  HacUey  v.  Boxen- 
479]  ddleC)  *has  been  acted  upon  in  such  a  way  as  to 
^ord  an  answer  to  the  learned  author's  doubts;  and  in 
Horne  v.  Midland  Ry.  Co.  (')  much  that  fell  from  the  judges 
in  the  Exchequer  Chamber  tends  to  confirm  those  doubts. 
But  we  do  not  think  it  necessary  here  to  decide  any  such 
question. 

As  the  plaintiffs  did  not  actually  lose  more  than  a  rouble 
a  day,  which  they  paid,  that  forms  the  extreme  limit  of  the 
damage  they  can  recover,  for  they  are  not  entitled  to  make 
a  profit  out  of  the  defendant's  default.  Had  the  amount  of 
damages  been  actually  left  to  the  jury,  the  question  would 
have  been  whether  the  defendant  was  liable  for  as  much. 
If  the  judge  had  told  the  jury  expressly  that  the  penalties 
as  such  could  not  be  recovered,  but  that  the  plaintiffs  were 
entitled  to  such  damage  as  in  their  opinion  would  "be  fair 
compensation  for  the  loss  which  would  naturalljr  arise  from 
the  del^y,  including  therein  the  probable  liability  of  the 

Slaintiffs  to  damages  by  reason  of  the  breach  throueh  the 
efendant's  default  of  that  contract  to  which,  as  both  par- 
ties knew,  the  defendant's  contract  with  the  plaintiffs  was 
subsidiary,  the  direction  would  not,  at  all  events,  have  been 
too  unfavorable  to  the  defendant. 

We  think  that,  if  so  directed,  a  jury  in  all  probability 
would,  and  certainly  reasonably  micht,  have  assessed  the 
damages  at  £100  13^.,  which,  after  all,  is  no  heavy  percent- 
age, the  contract  price  being  £3,200, 
We  think  we  must  construe  the  reservation  as  meaning 

0)  9  Ex.,  341;  28  L.  J.  (Ex.),  H®.  (*)  Law  Rep.,  8  C.  P.,  131. 
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that  the  verdict  should  stand  if  the  jury  properly  directed 
m^ht  reasonably  have  found  this  sum. 
The  rule  therefore  must  be  discharged. 

HiUe  discharged. 

Attorneys  for  plaintiffs :  Hollams^  Son  &  Coward. 
Attorneys  for  defendant :  Learoydy  Learoyd  &  Pea^e. 


[Law  Reports,  9  Queen's  Bench,  480.] 
July  6, 1874. 

*MoBisoN  V.  Thompson  [480 

AditM  fot  Money  had  and  reeeived-^PrUieipal  and  Agmt—'Receipt  hy  Agent  of 
Purehaaer  of  Money  from  Vendor. 

The  pUdntiff  authorized  defendant,  as  his  broker,  to  negotiate  for  the  purchase  of 
a  particular  ship  on  the  baeis  of  an  offer  of  £9,000,  but  eventually  the  ship  was  pur- 
chased through  defendant  for  £9,260.  Prior  to  the  sale,  an  arrangement  had  been 
made  between  the  vendor  and  a  broker,  S.,  that  if  S.  could  sell  the  ship  for  more 
than  £8,600  he  mis^ht  retain  for  himself  the  excess ;  and  it  was  arranged  oetween  S. 
and  defiuidant,  wiuout  the  knowledge  or  sanction  of  plaintiff,  that  defendant  ediould 
receive  from  S.  a  portion  of  such  excess ;  and  accordingly  defendant  received  £226^ 
part  of  the  excess  over  £8,600.  On  discovering  this,  the  plaintiff  brought  an  action 
for  money  had  and  received  for  the  £226.  In  addition  to  the  above  facts,  the  Jury 
found  that  defendant  was  the  agent  of  plaintiff  to  purchase  the  ship  as  cheaply  as  she 
oooid  be  cot,  and  that  plaintiff  could  have  got  her  cheaper  but  for  the  arrangement 
between  uie  vendor  and  S. : 

Beld,  that  the  action  would  lie.  ^ 

Declaration  for  money  had  and  received  (*).   • 

Plea,  never  indebted. 

At  the  trial  before  Cockbnm,  C.  J.,  at  the  sittings  in  Lon- 
don after  Michaelmas  Term,  1872,  a  verdict  Was  entered 
for  the  plaintiff  for  £226,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant,  if  the  court  should  be  of  opinion 
that  money  had  and  received  could  not  be  maintained  on 
the  facts. 

A  rule  having  been  obtained  accordingly. 

April  23,  27.    Meldy  Q.C.,  and  Lanyon^  showed  cause. 

Sir  J.  B.  Kar slake,  Q.C.,  and  ArbtUhnoty  in  support  of 
the  rule. 

The  facts  and  arguments  are  fully  stated  in  the  judgment. 

All  the  authorities  cited  are  noticed  in  the  judgment. 

Cur.  adv.  vuU. 

July  6.    The  judgment  of  the  court  (Cockburn,   C.J., 
Blackburn  and  Archibald,  JJ.),  was  delivered  by 
CocKBUBN,  C.J.:    Thitf  was  an  action  by  the  purchaser  of 

Q)  There  was  also  a  special  count,  but  nothing  turned  on  that,  aa  the  verdict  at 
the  trial  was  entered  for  the  plaintiff  on  the  money  count  only. 

10  Eng.  Rep.  17 
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a  steamship  called  the  Atrato,  to  recover  from  the  defen- 
dant, who  nad  been  employed  by  him  as  his  broker  to  pur- 
481]  chase  the  ship  as  cneaply  *as  he  could,  the  sum  of 
£225,  which  had  been  received  by  the  defendant  from  the 
broker  of  the  vendor  by  way  of  commission  on  the  sale.  It 
appeared  at  the  trial,  that  after  some  preliminary  negotia- 
tions the  plaintiff  had  authorized  the  defendant  to  negotiate 
for  the  purchase  of  the  ship  on  the  basis  of  an  offer  of 
£9,000 ;  but  eventually  the  ship  was  purchased  through  the 
defendant  for  £9,260.  Some  time  prior  to  the  sale  an  ar- 
rangement had  been  made  between  tne  vendor  and  a  broker 
named  Scott,  through  whom  the  ship  was  sold,  that  if  Scott 
could  sell  the  ship  for  more  than  £8,500  he  might  retain  for 
himself  whatever  could  be  obtained  in  excess  of  that  amount. 
The  defendant  was  aware  of  this  arrangement  at  the  time 
when  he  was  negotiating  with  Scott  for  the  purchase  of  the 
vessel,  but  it  was  unknown  to  the  plaintiff  ;  and  before  the 
sale  it  was  arranged  between  Scott  and  the  defendant,  with- 
out the  knowledge  or  sanction  of  the  plaintiff,  that  the  de- 
fendant should  receive  from  Scott  a  portion  of  such  excess 
of  purchase-money. 

The  vessel  having  been  sold  for  more  than  the  £8,500,  the 
sum  of  £225,  part  of  the  excess,  being  the  sum  for  which  this 
action  was  brought,  was  without  the  knowledge  or  sanction 
of  the  plaintiff  paid  by  Scott  to;  and  retained  by,  the  de- 
fendant. 

It  was  found  by  the  jury,  first,  that  the  defendant  was  the 
agent  of  the  plaintiff  for  tne  purpose  of  purchasing  the  ship 
as  cheaply  as  she  could  be  got:  and,  secondly,  that  the 
plaintiff  cduld  have  got  the  vessel  cheaper  but  for  the  ar- 
rangement between  the  vendor  and  Scott ;  and  a  verdict  was 
thereupon  entered  for  the  plaintiff  for  £225  on  the  count  for 
money  had  and  received,  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendant. 

In  Hilary  Term,  1873,  a  rule  was  obtained  to  enter  the  ver- 
dict for  the  defendant,  and  the  only  question  raised  upon 
the  ri\le  is,  whether  the  plaintiff  is  entitled  to  recover  the 
money  in  question  under  the  common  count  for  money  had 
and  received. 

It  was  contended,  in  support  of  the  rule,  that  the  only 
form  of  action  maintainable,  if  at  all,  under  the  circum- 
stances against  the  defendant,  was  an  action  to  recover  dam- 
ages for  breach  of  duty;  that  in  such  an  action  the  amount 
received  by  the  defendant  from  Scott  would  not  necessarily 
be  the  true  measure  of  damages ;  and  that  it  could  not  be 
482]  regarded  as  the  money  of  the  plaintiff,  or  as  ^received 
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for  his  use.  It  was  contended,  further,  that  at  the  utmost 
the  defendant  could  only  be  regarded  as  trustee  for  the 
|)laintiff  of  the  money  in  question,  and  that,  being  only  en- 
titled to  it  in  e(]^uity,  the  plaintiflf  could  not  maintain  an  ac- 
tion to  recover  it  at  law. 

The  contention  as  to  the  form  of  action  proceeded  mainly 
upon  the  authority  of  a  note  of  Messrs.  Hargrave  and  But- 
ler, in  their  edition  of  Coke  upon  Littleton  (*),  in  which  the 
learned  editors,  after  discussing  the  question  as  to  the  right 
of  a  master  to  the  earnings  of  his  apprentice  or  servant,  pro- 
ceed to  saj:  "Some  of  the  cases  go  so  far  as  to  give  the 
master  a  right  to  the  wages  or  earnings,  whether  the  service 
[that  is,  to  a  third  person]  is  performed  by  the  apprentice 
with  or  without  the  master's  license;  and  even  though  the 
earnings  accrue  in  a  trade  or  service  different  from  that  to 
which  the  apprentice  is  bound."  They  add:  "Indepen- 
dently, too,  of  authority,  the  master's  proper  remedv  in  all 
cases,  except  those  in  which  the  servant  is  intentionally  em- 
ployed on  his  master  s  account,  seems  to  be  an  action,  either 
against  the  employer  for  loss  of  service,  if  he  knew  of  the 
first  retainer,  or  against  the  servant  himself  for  breach  of  his 
contract ;  such  a  case  rather  importing  the  master's  right  to 
damages  for  injury  sustained  by  the  consequences  of  the 
second  retainer  than  a  right.to  the  profits  accruing  from  it." 

With  great  respect,  however,  to  the  learned  editors,  their 
doubt  as  to  the  right  of  the  master,  under  the  circumstances 
8iipi)Osed,  to  the  profits  accruing  from  the  service,  is  at  vari- 
ance with  the  cases  cited  by  them  in  the  note.  The  case 
which  seems  to  have  suggested  their  observation  as  to  the 
form  of  action  is  a  case  of  Treswell  v.  MiddUton  (*),  in  which, 
on  error  from  the  Common  Pleas,  it  was  held  that  a  declara- 
tion for  work  and  labor  done  by  a  servant  must  state  it  to 
Imve  been  done  by  the  master  or  on  his  account.  But  this 
evidently  proceeds  on  the  ground  merely  that  there  is  in  such 
case  no  privity  of  contract  between  the  master  and  the  per- 
son employing  his  servant ;  and  the  case  by  no  means  justi- 
fies aYiy  doubt  as  to  the  right  of  the  master  2ls  between  him 
and  his  servant  to  the  earnings  of  the  latter ;  and  certainly 
is  no  authority  that,  if  the  earnings  have  been  received  by 
the  servant,  the  master  may  not  sue  for  them  as  monev  re- 
ceived to  his  use.  *The  remaining  cases  cited  in  the  [483 
note  directly  support  the  conclusion,  that  whenever  the 
earnings  acquired  in  the  service  of  a  third  person  have 
reached  the  hands  of  either  of  the  servant  or  the  master,  they 
must  be  regarded  as  belonging  to  the  master.     In  the  first 

(>)  Co.  Litt.,  117,  a  (note  161).  («)  Cro.  Jac.,  668. 
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of  these,  Barber  v.  Dennis  (^\  the  widow  of  a  waterman, 
who  by  the  usage  of  Waterman's  Hall,  had  taken  an  appren- 
tice, had  had  her  apprentice  impressed,  taken  from  her,  and 
put  onboard  a  Queen's  ship,  wnere  he  earned  two  tickets, 
which  came  to  the  hands  of  the  defendant ;  and  it  was  held 
that  the  widow  was  entitled  to  ma,intain  trover  against  the 
defendant,  on  the  ground  that  the  possession  of  the  appren- 
tice was  that  of  the  master,  and  that  whatever  he  earns  shall 
go  to  his  master. 

In  the  next,  an  anonymous  case,  in  Modem  Reports  ('),  it 
was  said  that  trover  lies  by  the  master  for  the  ticket  or  other 
writing  entitling  his  apprentice  to  money  earned  by  him  dur- 
ing his  apprenticeship ;  but  in  the  particular  case,  inasmuch 
as  the  action  was  against  the  executor  of  the  apprentice  for 
money  earned  by  him  during  his  apprenticeship,  and  it  never 
was  in  the  apprentice's  possession,  it  was  h^d  that  the  ac- 
tion was  not  maintainable:  but  it  was  said  that  after  the 
executor  receives  the  money  the  master  may  have  assumpsit 
for  so  much  money  received  to  his  use. 

Nor  are  these  principles  confined  to  the  case  of  service  by 
apprentices.  They  apply  to  all  cases  of  employment  as  ser- 
vants or  agents,  the  profits  acquired  by  the  servant  or  agent 
in  the  course  of,  or  in  connection  with,  his  service  or  agency, 
belonging  to  the  master  6r  principal. 

In  Rogers  v.  Boehm  (')  Lord  Kenyon  ruled  at  nisi  prius 
that  interest  made  by  an  agent  by  the  use  of  Tiis  principal's 
money  belonged  to  the  latter,  and  might  be  recovered  by  him 
in  an  action  for  money  had  and  received.  In  the  case  of 
ThoTnpsoTi  V.  IIavelock{*\  the  plaintiff,  the  captain  of  a  ship, 
sought  to  recover  from  tne  shipowner  money,  which,  in  let- 
ting the  ship  to  Government  for  six  months,  the  captain  had 
stipulated  with  the  Government  officer  by  whom  the  ship 
was  taken  up  should  be  paid  to  him  for  his  own  benefit,  in 
addition  to  toe  freight,  and  which  had  come  into  the  hands 
484]  of  the  shipowner;  and  it  was  held  that  the  plaintiff  *wa8 
not  entitled  to  recover,  in  other  words,  that  as  oetween  him 
and  his  employer,  the  shipowner,  the  money  belonged  to  the 
latter.  Lord  Ellenborough,  in  his  summing-up,  is  reported 
to  have  said :  ''Is  it  contended  that  a  servant,  who  has  en- 
gaged to  devote  the  whole  of  his  time  and  attention  to  my 
concerns,,  may  hire  out  his  services  or  a  part  of  them  to 
another  ?  It  would  have  been  a  different  thing,  if  the  owner 
had  been  suing  for  this  money;  but  I  am  clearly  of  opinion 
that,  at  all  events,  the  present  plaintiff  has  no  right  to  it." 
He  adds :  ''I  don't  know  how  far  it  might  go  if  such  earn- 
ed) 6  Mod.,  69.         (*)  12  Mod.,  416.  («)  2  Esp.,  702.         {*)  1  Camp.,  627. 
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ings  could  be  recovered  in  a  court  of  justice.  No  man  should 
be  allowed  to  have  an  interest  against  his  duty. ' '  This  ruling 
was  acquiesced  in,  and  was  suosequently  followed  by  Lord 
EUenborough  in  the  case  of  Diplock  v.  Blackburn  (^\  in 
which  the  master  of  a  ship  in  a  foreign  port  claimed  to  retain 
for  his  own  benefit  the  premium  received  by  him  upon  a  bill 
drawn  upon  England  on  account  of  the  ship,  on  the  ground 
that  there  had  been  a  usage  for  masters  of  ships  to  appro- 
priate such  premiums  to  their  own  use.  But  Lord  EUenbo- 
rough held  that  the  money  belonged  to  the  owner  and  not 
to  the  captain,  and  stigmatized  the  usage  set  up  as  a  usage 
of  fraud  and  plunder.  ''What  pretence,"  he  says,  ''can 
there  be  for  an  agent  to  make  a  profit  by  a  bill  upon  his 
principal  ?  This  would  be  to  give  the  agent  an  interest  against 

The  cases  in  equity  are  to  the  same  effect,  viz.,  that  the 
profits,  directly  or  indirectly  made  in  the  course  of  or  in 
connection  with  his  employment  by  a  servant  or  agent,  with- 
out the  sanction  of  the  master  or  principal,  belong  absolutely 
to  the  master  orprincipal :  Massey  v.  Davies  (*). 

It  may  be  sumoient  to  refer  particularly  to  the  two  most 
recent  cases  on  the  subject.  In  TuTTibvU  v.  Garden  nsm 
army  agent  and  contractor  was  employed  by  the  plaintin  to 
provide  for  her  son  (who  was  about  to  proceed  to  India)  a 
reasonable  outfit;  and  accordingly  the  articles  composing 
such  outfit  were  paid  for  through  the  defendant,  who  de- 
bited the  plaintiff  in  account  with  the  full  amount  of  the 
invoice  prices  charged  by  the  tradesmen  supplying  the  out- 
fit, though  discount  had  been  allowed  him  m  each  instance. 
*This  was  done  by  him  on  the  ground,  as  alleged,  that  [485 
it  was  the  universal  practice  as  oetween  tradesmen  and  army- 
agents  ;  but  the  plaintiff  had  no  actual  knowledge  of  such 
!)ractice.  An  action  was  afterwards  commenced  by  the  de- 
endant  in  the  Mayor's  Court  against  the  plaintiff  to  recover 
the  balance  of  his  account,  .and  certain  moneys  deposited 
by  her  in  the  London  and  Westminster  Bank  in  tne  city 
were  attached  to  answer  the  claim ;  and  a  bill  was  thereupon 
filed  by  the  plaintiff  praying  a  general  account,  and  an  in- 
junction to  restrain  tne  further  prosecution  of  the  action. 
The  court  directed  the  account  to  be  rectified  by  disallowing, 
as  against  the  plaintiff,  the  full  amount  of  the  discounts 
retained  by  the  defendant ;  Lord  Justice  James  (then  Vice- 
Chancellor)  observing:  "What  appears  in  this  case  shows 
the  danger  of  allowing  even  the  smallest  departure  from  the 
rule,  that  a  person  who  is  dealing  with  another  man's  money 

(>)  8  Camp.,  43.  («)  2  Vcb.  Jun.,  817.         (»)  88  L.  J.  (Ch.),  831,  834. 
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ought  give  to  the  truest  account  of  what  he  has  done,  and 
ought  not  to  receive  anything  in  the  nature  of  a  present  or 
allowance  Vithout  the  luU  knowledge  of  the  principal  that 
he  is  so  acting." 

In  the  subsequent  case  of  Kimher  v.  Barber  (*),  the  plain- 
tiff being  desirous  of  procuring  shares  in  a  company,  the  de- 
fendant nad  represented  to  him  that  he  could  procure  some  at 
£3  per  share ;  plaintiff  agreed  to  purchase  at  that  price,  and 
certain  shares  were  thereupon  transferred,  part  to  the  plain- 
tiff and  part  to  his  nominee,  and  were  paid  for  at  £3  per 
share.  The  plaintiff  subsequently  discovered  that  the  de- 
fendant was  himself  the  owner  of  the  shares  and  had  lately 
purchased  them  for  £2  per  share.  It  was  held,  on  appeal, 
reversing  the  decision  of  the  Master  of  the  Rolls,  that  the 
defendant  was  an  agent  for  the  plaintiff ;  and  he  was  ordered 
to  pay  back  the  difference  in  the  price  of  the  shares. 

The  law  on  the  subject  is  well  and  compendiously  stated 
in  Story  on  Agency,  §  211,  in  the  following  terms :  ''Indeed, 
it  may  be  laid  down  as  a  general  principle,  that,  in  all  cases 
when  a  person  is,  either  actually  or  constructively,  an  agent 
for  other  persons,  all  profits  and  advantages  made  by  nim 
in  the  business,  beyond  his  ordinary  compensation,  are  to  be 
for  the  benefit  of  Ms  employers."     See  also  §  207. 

In  Paley  on  Principal  and  Agent,  p.  61,  it  is  said :  ''And 
486]  not  *only  interest,  but  every  other  sort  of  profit  or  ad- 
vantage, clandestinely  derived  by  an  agent  from  dealing  or 
speculating  with  his  principal's  effects,  is  the  property  of  the 
latter,  and  must  be  accounted  for.  So  that  it  an  agent  who 
has  purchased  goods  according  to  order  sell  them  again  to 
advantage,  with  the  view  of  appropriating  the  gain  to  him- 
self, although  he  should  have  answered  the  loss,  if  any,  yet 
his  employer  is  entitled  to  the  profits." 

In  our  judgment  the  result  of  these  authorities  is,  that 
whilst  an  agent  is  bound  to  account  to  his  principal  or  em- 
ployer  for  all  profits  made  by  Jiim  in  the  course  of  his  em- 
ployment or  service,  and  is  compelled  to  account  in  equity, 
there  is  at  the  same  time  a  duty,  which  we  consider  a  legal 
duty,  clearly  incumbent  upon  him,  whenever  any  profits  so 
made  have  reached  his  hands,  and  there  is  no  account  in 
regard  to  them  remaining  to  be  taken  and  adjusted  between 
him  and  his  employer,  to  pay  over  the  amount  as  money 
absolutely  belonging  to  his  employer. 

This  was  precisely  the  case  in  regard  to  the  money  in 
question  accjuired  by  the  defendant  in  the  course  of  his  em- 
ployment without  tne  knowledge  or  sanction  of  the  plaintiff ; 

(•)  Law  Rep.,  8  Oh.  Ap.,  66. 
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it  was  actually  in  bis  hands,  sabject  to  an  immediate  duty 
to  hand  it  over  to  his  employer.  Under  such  circumstances 
the  money,  bein^  the  property  of  the  employer,  can  only  be 
regarded  as  held  for  his  use  by  the  agent,  and  must  conse- 
quently  be  recoverable  in  an  action  for  money  had  and 
received. 

We  are  clearly  of  opinion  that  it  is  so  recoverable  under 
the  common  count,  and  that  this  rule,  therefore,  must  be 
discharged* 

Rule  discharged. 

Attorneys  for  plaintiffs :  Crossly  &  Burn, 

Attorneys  for  defendant :  Shum^  CrossTnan  &  Crossman. 


[Law  Reports,  9  Queen's  Bench,  487.] 
July  6,  1874. 

Taylor  v.  Samuel  Greenhalgh. 

Ntgligenee — Principal  and  Agent — Surveyor  of  UighwayMy  lAobility  of,  for  improper 
State  ofBoad^-6  d:  6  JFm,  4,  e,  60/<.  66. 

Defendant  was  surreyor  of  highways  appointed  by  restry  at  a  salary.  By  a  reso- 
lution of  the  committee' of  management  it  was  ordered  that  a  part  of  a  road  should  be 
raised  for  about  160  yards,  and  that  defendant  should  employ  men  to  do  it.  Defen- 
dant contracted  with  G.  to  do  the  work  at  so  much  per  yard,  the  vestry  finding  the 
materials.  G.  proceeded  to  do  the  work,  employing  his  own  men.  During  the 
womaa  of  the  work  one  half  of  the  width  of  the  road  was  raised  first,  and  the  other 
half  left  temporarily  about  a  foot  lower.  No  fence  or  light  was  put  up  to  warn  per- 
sons using  the  roaa  at  night,  and  the  plaintiff  driving  with  a  horse  and  dog-cart 
was  upset  and  injured.  The  defendant  had  not  personally  interfered  in  doing  the 
work,  i>r  in  directing  the  road  to  be  left  as  it  was : 

Neld,  that  the  defendant  was  not  liable  for  Uie  Injury  to  the  plaintiff,  either  at 
common  law  or  by  reason  of  s.  66  of  6  <&  6  Wm.  4,  c  60. 

Declaration  that  the  defendant  wron^uUy  and  improp- 
erly placed  upon  certain  parts  of  a  certain  hichway  large  quan- 
tities of  earth,  stones,  mobish,  and  materials,  and  caused  the 
highway  to  be  raised  in  the  said  parts,  and  therebjr  to  be 
dangerous  to  persons  driving  along  the  highway  in  the 
dark ;  and  defendant  wrongfully  and  improperly  suffered 
the  stones,  &c.,  to  remain  upon  the  highway  and  the  parts 
of  the  highway  so  raised  during  the  dark,  wnhout  any  light 
or  means  to  prevent  persons  from  driving  against  the  same, 
whereby  a  carriage  in  which  the  plaintiff  was  being  driven 
was  driven  and  struck  against  the  stones,  &c.,  and  plaintiff 
was  thrown  out  and  injured. 

Pleas :  1.  Not  guilty.  2.  That  defendant  was  surveyor 
of  highways  for  the  township  of  Tottington  Lower  End, 
and  that  "it  then  was  defendant's  duty  to  repair  the 
highways,  and  as  such  sun''eyor  defendant  was  executing 
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certain  necessary  repairs  upon  the  highway,  and  certain 
I)art8  of  the  highway  were  necessarily  raised  for  the  pur- 
pose of  such  repairs,  and  plaintiff  by  his  own  negligence 
drove  the  carriage  against  the  raised  parts  of  the  highway. 

Issue  joined. 

At  the  trial  before  Mellor,  J.,  at  the  Manchester  winter 
assizes,  1872,  it  appeared  that  the  plaintiff  was  riding  in  a 
dog-cart  along  a  road  near  Bury,  in  the  township  of  Totting- 
ton  Lower  End,  between  9  and  10  p.m.  on  the  23d  of  May, 
488]  1872,  when  the  cart  *was  upset  owing  to  the  road  being 
left  under  the  circumstances  detailed  in  the  judgment. 

The  jury  found  that  leaving  the  road  in  its  then  state, 
without  a  light  or  warning,  w^s  negligence ;  but  that  the 
defendant  did  not  personally  interfere  in  doing  the  work, 
or  in  directing  the  road  to  be  left  as  it  was. 

On  these  findings  a  verdict  was  entered  for  the  plaintiff, 
with  leave  to  move  to  enter  it  for  the  defendant. 

A  rule  having  been  obtained  accordingly,  on  the  ground 
that  on  the  facts  there  was  no  personal  hability  shown  in 
the  defendant, 

June  8.  jR.  O.  Williams^  Q.C.  {Holker^  S.G.,  with  him), 
showed  cause. 

Fope^  Q.C.,  and  John  Edwards^  in  support  of  the  rule: 
In  addition  to  the  cases  mentioned  in  the  judgment,  the  fol- 
lowing cases  were  cited :  Dams  v.  Curling  (*) ;  Newton  v. 
Ellis  (•);  MKinnon  v.  Penson(^)\  Lane  v.  Cotton  (*); 
Stone  V.  Cartvyright  (*). 

Cur.  adv.  vuU. 

July  6.  The  judgment  of  the  court  (Blackburn,  Mellor, 
and  Quain,  JJ.),  was  delivered  by 

Blackburn,  J. :  This  was  an  action  tried  before  Mellor,  J., 
at  Manchester.  It  appeared  that  the  defendant  was  the  sur- 
veyor of  highways,  appointed  by  the  vestry  at  a  salary  of 
£20  a  year.  By  a  resolution  of  the  committee  of'  manage- 
ment of  the  vestry  it  was  ordered  that  a  part  of  one  of  the 
roads,  about  150  yards  in  length,  should  oe  raised,  and  the 
defendant  wastordered  to  employ  men  to  do  it.  He  accord- 
ingly contracted  with  one  Jonn  Greenhalgh  to  do  the  work 
at  3\d.  i)er  yard,  the  vestry  finding  materials.  John  Green- 
halgh  employed  and  paid  his  own  men,  and  proceeded  to 
perform  the  work  accordingly.  At  the  time  of  the  accident 
to  the  plaintiff  one  half  of  tne  road  had  been  raised,  and  the 
other  half  was  left  temporarily  at  the  old  level.     The  differ- 


(»)  8  a  B.,  286.  (>)  9  Ex.,  609;  28  L.  J.  (M.C.),  97. 

(*)  6  E.  A  B.,   115;    24  L.  J.  (Q.B.),        (*)  12  Mod.,  472,  488. 
887.  (*)  6  T.  R..  411. 
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ence  in  level  was  about  a  foot.  No  fence,  or  light,  or  any 
other  protection  was  put  up  to  warn  persons  using  *the  [489 
road  at  night  of  this  difference  in  level,  and  the  plaintiff 
driving  along  fell  over  with  his  horse  and  cart  and  was 
injured. 

The  jury  found  that  the  defendant  did  not  personally  in- 
terfere in  doin^  the  work  or  in  directing  the  road  to  be  left 
in  such  condition  as  it  was  left  (*). 

The  verdict  was  entered  for  the  plaintiff,  with  leave  to 
move,  and  a  rule  was  obtained  accordingly,  on  the  ground 
that  there  was  no  personal  liability  on  the  part  of  the  defen- 
dant shown. 

Under  the  above  circumstances  we  are  of  opinion  that  the 
defendant  is  not  responsible  to  the  plaintiff  for  the  injury 
caused  to  him  in  the  manner  above  mentioned.  The  defen- 
dant, as  surveyor  of  highways,  is  but  the  servant  of  the  in- 
habitants, on  whom  the  obligation  to  repair  the  road  lies : 
see  Toung  v.  Davis  (*). 

It  was  not  proved  that  the  defendant  himself  was  guilty  of 
any  negligent  act;  and  it  is, clear  that  John  Greenhalgh  and 
his  men,  who  actually  did  the  work,  were  not  the  servants 
of  the  defendant.  As  surveyor  of  highways  he  employee^ 
John  Greenhalgh  by  direction  of  the  committee  or  vestry, 
but  that  does  not  constitute  John  Greenhalgh  a  servant  of 
the  defendant,  so  as  to  make  the  defendant  responsible  for 
the  acts  of  John  Greenhalgh  or  his  men :  see  foreman  v. 
Mayor  of  Canterbury  ("). 

The  rule  must  be  made  absolute. 

Bvle  ahsoluLe. 

Attorneys  for  plaintiff:  Shaw  &  TremeUen^  for  P.  &  J. 
Watson^  Bury. 

Attorneys  for  defendant:  Clarice^  Woodcock  &  RyZand, 
for  T.  &  J.  Grundy^  MaTichester. 

(*)  The  jary  found  that  leaving  the  danger  of  persons  passing  thereon;  and 

road  in  its  then  state  without  a  light  or  Couch  v.  ttted  (3  £.  <fe  B.,  402;  28  L.  J. 

warning  was  negligence ;  and  it  was  oon-  (Q.B.),  121)  and  Aikkfon  y.  NtwautU 

tended  for  the  maintiff,  on  the  argument  Waterworks  Co,  (Law  Rep.,  6  Ex.,  404) 

of  the  rule,  that,  notwithstanding  the  were  cited,  as  showing  that,  where  a 

second  finding  of  ihe  jury  that  the  defen-  duty  is  imposed  under  a  penalty,  a  per- 

dant  did  not  personally  interfere,  the  de-  son  injured  by  a  breach  of  the  auty  can 

fendant  was  liable  by  reason  of  s.  56  of  6  maintain  an  action.    The  court,  however, 

it  6  Wm.  4,  c  50,  wnich  imposes  a  pen-  were  clearly  of  opinion  that  s.  56  did  not 

alty  on  the  surveyor  who  causes  any  heap  apply  to  such  a  case  as  the  present. 

of  stones  or  other  matter  to  be  laid  ou  a  h)  2  H.  4&  C,  197. 

highway  and  allows  it  to  remain  there  at  (')  Law  Rep.,  6  Q.  B.,  214. 
night,  without  proper  precautions,  to  the 

10  Eng.  Rep.  18 
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[Law  Reports,  9  Qaeea's  Bench,  494.] 
May  80,  1874. 

494]    *RoBEKT8,  Appellant ;  Egerton,  Respondent. 

AduUeratum  Act  (85  dt  86  Vict.  c.  74),  ;i.  2 — Sellinff  as  tmadulieraied  an  adulterated 
Article—*'  Oreen  7'ea." 

The  appellant,'a  tea  dealer,  wag  convicted  under  85  A  86  Vict.  c.  74,  s.  2,  for  sell- 
ing as  unadulterated  "green  tea"  which  was  adulterated.  A  person  asked  for 
two  ounces  of  "green  tea  at  the  appellant's  shop,  for  which  he  paid  5id.,  the  shop- 
man stating  that  he  was  authorized  oy  his  employers  to  g^iarantee  all  their  green  teas 
of  the  value  of  8«.  per  pound  and  upwards  as  genuine  green  teas.  On  analysis,  the 
tea  was  proved  to  be  painted  or  faced  with  gypsum  and  prussian  blue  for  the  purpose 
of  coloring  it  The  tea  was  sold  in  the  same  state  in  which  it  comes  from  abroad. 
The  tea  wnich  is  imported  from  China  as  green  tea,  and  generally  known  as  such  in 
the  tea  trade,  is  painted  and  faced  in  this  manner ;  but  this  practice  is  not  known  to 
the  public.  Pure  green  tea,  though  not  known  generally  in  tne  trade  as  "  green  tea," 
is  imported  from  Japan  : 

Setd,  (by  Cockbum,  G.J.,  Blackburn  and  Archibald,  JJ.,  Quain,  J.,  dissenting), 
that  the  conviction  was  right 

Case  stated  by  justices  of  Cheshire,  under  20  &  21  Vict, 
c.  4S. 

The  appellant  appeared  by  counsel  to  an  information 
charging  that  the  appellant,  on  the  12th  of  May,  1873,  at 
Birkenhead,  did  unlawfully  sell  to  one  Joseph  Millington, 
as  unadulterated,  a  certain  article  of  food  or  drink,  to  wit, 
two  ounces  of  green  tea,  which  was  adulterated,  contrary  to 
36  &  36  Vict.  c.  74. 

By  35  &  36  Vict.  c.  74,  s.  2,  "Everr  person  who  shall  sell 
any  article  of  food  or  drink,  with  wnich,  to  the  knowledge 
of  such  person,  any  ingredient  or  material  injurious  to 
the  health  of  persons  eating  or  drinking  such  article  has 
been  mixed,  and  every  person  who  shall  sell  as  unadulter- 
ated any  article  of  food  or  drink,  or  any  drug,  which  is 
adulterated,  shall  for  every  such  offence,  on  a  summary 
conviction  of  the  same  before  two  justices  of  the  peace  at 
petty  sessions,  in  England,  .  .  .  forfeit  and  pay  a  penalty 
not  exceeding  £20. 

The  appellant  keeps  a  shop  at  Birkenhead  for  the  saJe  of 
tea  and  coffee,  and  on  the  12tn  of  May,  1873,  Joseph  Milling- 
ton  went  to  the  shop.  He  asked  for  some  green  tea,  which 
was  served  to  him  by  one  of  the  shopmen  of  the  appel- 
lant, and  he  bought  two  ounces  of  it,  for  which  he  was 
cHarged  5^d. 

Millington  informed  the  shopman,  after  he  had  purchased 
495]  the  *tea,  and  before  he  left  the  shop,  that  he  bought  it 
for  the  purpose  of  having  it  analyzed  by  the  public  analyst ; 
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and  the  shopman  then  stated  that  he  was  authorized  by  his 
employers  to  guarantee  all  their  green  teas  of  the  value  of 
3*.  per  pound  and  upwards  as  genuine  green  teas. 

Joseph  Millington  afterwards  delivered  the  two  ounces 
of  green  tea  in  the  same  state  in  which  he  had  received  it 
'  from  the  shopman  of  the  appellant  to  the  respondent,  who 
is  the  officer  duly  authorized  under  s.  6  of  35  &  36  Vict. 
c.  74,  to  submit  s&aples  of  articles  of  food  or  drink  to  be 
analyzed  by  the  pubnc  analyst. 

The  respondent  delivered  the  same  two  ounces  of  green 
tea  to  J.  C.  Brown,  the  public  analyst  for  the  county,  in 
the  same  state  in  which  he  received  it  from  the  said  Milling- 
ton,  for  the  purpose  of  analysis. 

On  the  20th  of  May,  1873,  the  analyst  delivered  to  the 
respondent  a  certificate,  of  which  the  following  are  the 
material  parts : 

"  County  of  Chester,  No.  66. 

"The  Acts  for  preventing  the  Adulteration  of  Articles  of 
Food,  Drink,  and  of  Drugs  (23  &  24  Vict.  c.  84,  and  35  & 
36  Vict.  c.  74). 

'^I  hereby  certify  that  for  the  purposes  of  the  above- 
named  acts  1  have  analyzed  a  sample  of  green  tea  submitted 
to  me  for  analysis  on  the  14th  of  May,  1873,  by  Superinten- 
dent Egerton,  and  marked  No.  66.  And  I  further  certify 
that  such  sample  is  adulterated  by  a  thick  facing  of  mineral 
matter  and  prussian  blue." 

.  The  tea  referred  to  in  the  certificate  is  a  portion  of  the 
green  tea  purchased  by  Millington  at  the  shop  of  the  appel- 
lant. It  was  painted  or  faced  with  gypsum  and  prussian 
blue  for  the  purpose  of  coloring  it,  and  this  is  the  adultera- 
tion mentioned  in  the  certificate. 

The  green  tea  in  question  was  sold  by  the  appellant  in  the 
same  state  in  which  it  came  from  abroad,  and  the  appellant 
did  not  in  any  way  cause  the  tea  to  be  painted  or  meed  in 
this  country. 

A  sample  of  tea  was  produced  by  the  public  analyst  be- 
fore the  lustices,  which  resembled  in  color  and  appearance 
what  is  *popularly  known  as  green  tea.    This  was  [496 

S roved  by  the  public  analyst  to  be  neither  painted  nor  faced, 
[e  also  proved  that  he  had  analyzed  other  samples  of  tea 
resembling  in  color  and  appearance  green  tea,  and  that  they 
contained  no  coloring  matter.  It  was  also  proved  that  the 
tea  which  is  importeafrom  China  as  green  tea,  and  generally 
known  as  such  in  the  tea  trade,  is  painted  and  faced  in  the 
manner  and  for  the  purposes  above  described ;  and  that  the 
sample  of  tea,  produced  before  the  justices  and  proved  by 
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the  public  analyst  to  be  neither  painted  nor  faced,  was  im- 
ported from  Japan,  and  not  known  generally  in  the  trade 
as  green  tea. 

It  was  contended  on  behalf  of  the  appellant :  1.  That  the 
merchantable  article  imported  into  this  country,  known  by 
the  name  of  ^reen  tea  in  the  tea  trade,  is  a  painted  or  faced ' 
tea,  and  that  it  is  not  a  natural  simple  production  of  nature ; 
and  that,  therefore,  a  vendor  of  green  tea^cannot  be  taken  to 
represent  that  he  sells  only  the  leaves  of  the  tea  plant,  un- 
affected by  any  process.  2.  That  green  tea  was  sold  in  the 
state  in  which  it  was  imported  from  China,  and  that  the 
painting  or  facing  was  done  there,  and  not  in  this  countrjr. 
3.  That  painting  or  facing  tea  for  the  purpose  of  coloring  it 
is  not  an  adulteration  within  the  meaning  of,  36  &  36  Vict 
c.  74,  and  is  not  done  for  the  purpose  of  increasing  its 
weight  or  bulk. 

The  justices  were  of  opinion  that,  as  the  practice  of  paint- 
ing and  facing  tea  sold  as  green  tea,  thouc n  known  to  those 
engaged  in  the  tea  trade,  is  not  known  to  the  public,  the  sale 
to  Miilington,  when  he  asked  for  green  tea,  of  tea  painted 
and  faced  under  the  circumstances  of  this  case,  was  a  sale 
as  unadulterated  of  an  article  of  food  or  drink  which  was 
adulterated,  within  the  meaning  of  38  &  36  Vict.  c.  74 ;  and 
thev  convicted  the  appellant. 

The  question  for  the  opinion  of  the  court  is  whether  the 
appellant  was  legally  and  properly  convicted  of  the  offence 
charged  in  the  information. 

C,  Hiissellj  Q.C.  (with  him  SegarX  for  the  appellant: 
Since  the  case  of  Mtzpatrick  v.  Kelly  ()  it  must  be  conceded 
that  knowledge  on  the  part  of  the  seller  that  an  article  is 
adulterated  is  not  necessary  under  the  second  clause  in  s.  2 
4971  of  35  &  36  Vict.  c.  74.  *But  it  is  necessary  that  he 
should  sell  it  as  unadulterated.  The  appellant's  shopman 
was  asked  tor  green  tea,  and  he  sold  what  is  universally 
known  as  green  tea. 

[CocKBUKN,  C.J.:  Surely,  "green  tea"  is  only  the  leaf  as 
gathered  and  dried.] 

It  is  found  in  the  case  that  the  green  tea  of  commerce  is 
always  faced  and  painted  in  this  way. 

[Blackburn,  J. :  That  might  be  an  answer  if  the  sale  had 
been  between  tea  dealers,  but  this  was  a  sale  to  .one  of  the 
public  who  know  nothing  of  this.] 

That  fact  is  not  found  directly  in  the  case.  Moreover, 
taking  s*  2  with  the  definition  in  s.  3,  it  would  seem  that  the 

(»)  Law  Rep.,  8  Q.  B.,  887. 
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admixture  in  order  to  be  an  adulteration  must  either  be  the 
addition  of  something  injurious  to  health,  or  of  something 
to  increase  the  bulk.  Neither  of  these  is  found  in  the  pres- 
ent case. 

[Blackburn,  J. :  Nor  is  either  necessary  under  the  second 
paxt  of  8.  2.] 

If  the  appellant  was  rightly  convicted  in  this  case,  every 
wine  merchant,  even  if  he  sell  sherry  exactly  as  he  imported 
it,  will  be  liable  to  conviction,  for  all  sherry  is  alcoholized, 
or  fortified,  as  it  is  called,  with  spirit. 

Poland^  for  the  respondent :    The  case  finds  that  there  is 

S genuine  green  tea,  that  is,  tea  of  a  green  color  without  any 
oreign  admixture,  and  it  follows  as  a  necessary  conse- 
quence that  the  tea  in  question  was  adulterated.  And  this 
at  once  distinguishes  the  case  of  sherry;  for  there  is  no 
such  thin^  as  snerry  without  alcohol  imported.  This  addi- 
tion of  spirit  is  necessary  to  its  keeping.  And  if  the  article 
is  adulterated,  unless  the  purchaser  knows  that  he  is  pur- 
chasing an  adulterated  article,  the  offence  is  committed ; 
and  here  the  case  sufficiently  negatives  any  such  knowledge. 
The  tradesman  is  bound,  under  the  penalties  in  the  statute, 
to  find  out  whether  the  articles  whicn  he  sells  are  adulter- 
ated or  not,  and  he  sells  them  at  his  peril,  if  he  does  not 
ascertain  this  and  act  accordingly.  In  the  present  case, 
moreover,  as  the  adulteration  is  known  in  the  trade,  the  ap- 
pellant must  have  known  that  this  was  tea  faced  with  gyp- 
sum and  Prussian  blue.  Sect.  3,  whatever  it  means,  aoes 
not  purport  to  give  a  definition  of  ^adulteration,  it  [498 
only  makes  that  adulteration  which  might  not  otherwise  nave 
been  considered  to  be  adulteration. 

C.  Jiussellj  Q.C.,  in  reply. 

CooKBUBN,  C.J.:  I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed,  and  I  am  of  this  opinion  notwithstand- 
ing mjT  Brother  Quain  hesitates.  By  s.  2  of  the  statute,  so 
far  as  it  applies  to  the  present  case,  it  is  made  an  offence  to 
sell  as  unadulterated  any  article  of  food  or  drink  which  is 
adulterated.  The.  first  question  is,  is  what  the  appellant 
sold  an  adulterated  article  i  I  think  that  it  is.  The  case 
finds  that  ^reen  tea.,  though  not  yet  known  as  such  in  the 
market,  is  imported  from  Japan,  which  is  without  the  plas- 
tering and  painting  introduced  by  the  Chinese.  There  is, 
therefore,  genuine  unadulterated  green  tea  to  be  had.  But 
then  it  is  stated  in  the  case  that  it  is  known  in  the  trade, 
that  is,  by  wholesale  and  retail  dealers  in  tea,  that  the  green 
tea  from  China  does  always  undergo  this  process  of  paint- 
ing and  facing ;  but  it  is  also  found  inferentially  in  the  case 
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that  this  is  not  known  to  the  public  or  consumers  in  general. 
It  follows,  therefore,  that  the  green  tea  sold  by  the  appel- 
lant was  adulterated.  It  is  clear,  moreover,  that  it  was  «old 
as  unadulterated,  for  it  was  stated  by  the  shopman  that  all 
green  teas  above  a  certain  value  were  warranted  genuine 
green  teas.  It  is  argued  that  the  statement  in  the  case  must 
mean  that  this  was  a  genuine  article  of  commerce ;  and,  if 
it  had  been  found  that  the  public  generally  knew  what  pro- 
cess green  tea  underwent,  that  might  be  so ;  but  it  must  be 
taken  on  the  case  that  the  consumer  knows  nothing  about 
this.  He  ^oes  to  a  shop  thinking  to  get  a  genuine  unadul- 
terated article,  which  it  appears  he  might  get.  There  is  no 
necessity  for  knowledge  on  the  part  of  the  seller,  where  the 
article  sold  is  adulterated,  but  not  so  as  to  be  injurious  to 
health,  there  being  in  this  respect  a  distinction  between  the 
first  and  second  clauses  of  the  2d  section ;  but  assuming  the 
seller  would  not  be  liable  in  the  absence  of  knowledge  on 
his  part,  I  think  we  must  take  it  that  the  adulteration  was 
known  to  the  appellant.  It  is  true  he  sold  the  tea  in  the 
state  in  which  it  came  from  abroad  ;  but  he  is  in  the  trade 
and  must  be  taken  to  have  a  competent  knowledge  of 
499]  *his  business,  and  it  is  found  mat  in  the  trade  the 
fact  of  Chinese  tea  being  adulterated  is  known.  Therefore 
I  do  not  think  the  appeUant  could  set  up  that  he  was  igno- 
rant that  the  tea  was  adulterated.  On  the  whole,  thereiore, 
I  am  of  opinion  that  this  tea  was  adulterated,  and  not  the 
genuine  article  which  the  public  have  a  right  to  expect  when 
thev  buy  green  tea.  I  am  very  much  disposed  to  think  that 
if  the  public  were  told  that  in  drinking  green  tea  they  were 
drinking  a  decoction  of  gypsum  ana  prussian  blue,  they 
would  take  to  black  tea  instead.  The  conviction  must  be 
affirmed. 

Blackburn,  J.:  I  am  of  the  same  opinion.  The  act  is 
verjr  oddly  and  obscurely  worded ;  but  there  seems  no  great 
dimculty  m  ascertaining  its  meaning,  as  far  as  the  present 
case  is  concerned.  By  s.  1,  heavy  penalties  are  imposed  on 
persons  adulterating  articles  of  food  and  drink,  or  dru^ ; 
s.  2  applies  to  the  sale  of  articles  adulterated.  The  hrst 
clause  makes  it  an  offence  to  sell  anything  so  adulterated  as 
to  be  injurious  to  health,  whether  the  seller  declares  that  it 
is  adulterated  or  not,  provided  he  knows  it  is  so  adulter- 
ated. The  second  clause  plainly  means,  that  if  you  sell  an 
adulterated  article  as  unadulterated,  you  shall  be  liable  to 
a  penalty,  whether  it  be  injurious  to  health  or  not,  and 
whether  you  know  of  the  adulteration  or  not.  Sect.  3  is 
more  obscurely  worded,  but  it  seems  to  mean  that  any  ad- 
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mixture  of  foreign  matter  with  the  fraudulent  intent  of 
increasing  the  bulk  of  the  article  shall  be  taken  to  be  adul- 
teration, unless  the  seller  at  the  time  of  the  sale  declare  the 
admixture.  -  But,  at  all  events,  the  section  gives  no  defini- 
tion of  adulteration,  and  therefore  it  may  be  dismissed  in 
considering  the  present  case.  The  second  clause  of  s.  2,  is 
what  applies  to  the  present  case,  and  two  points  arise  Upon 
it.  First,  was  the  tea  sold  by  the  appellant  an  adulterated 
article  ?  secondly,  did  the  appellant  sell  it  as  unadulterated  i 
Now,  green  tea  I  take  to  oe  the  tender  leaf  of  the  plant, 
simply  dried  in  a  particular  way  and  rolled  up,  without 
more.  However,  in  China,  and  probably  elsewhere,  tea 
with  a  facing  of  gypsum  and  prussian  blue  is  substituted 
for  pure  tea.  We  must  take  it  for  the  purposes  of  the 
case,  though  I  doubt  the  fact  very  much  myself,  that  all 
*gTeen  tea  imported  from  China  is  of  this  description.  [500 
Specimens  of  green  tea  were  however  produced,  which  are 
free  from  this  process,  though  said  not  to  be  known  in  the 
trade  as  green  tea ;  and  there  can  be  no  doubt  that  there  is 
plenty  of  pure  ^een  tea  to  be  had.  It  was  argued  that  the 
tea  was  sold  as  imported,  and  that  on  asking  for  green  tea 
a  person  must  be  taken  to  be  asking  for  that  which  is  known 
in  the  trade  as  green  tea.  But  this  was  not  a  sale  of  green 
tea  in  the  trade ;  and  the  case  finds,  by  way  of  recital,  but 
sufficiently  for  the  purpose,  that  the  practice  of  facing  and 
palntiDg  tea  sold  as  green  tea  is  not  Known  to  the  public. 
When  the  article  must  be  compounded  of  different  things, 
or  some  foreign  ingredient  is  necessarily  and  universally 
mixed  with  it  in  order  to  preserve  it,  as  for  instance,  sherry, 
which  requires  the  addition  of  alcohol  to  make  it  keep, 
there  the  article  thus  mixed  and  known  to  be  mixed  cannot 
be  said  to  be  adulterated.  But  when  a  simple  article  like 
tea  has  foreign  ingredients  added  to  it,  like  gypsum  and 
Prussian  blue,  which  are  not  required  for  the  process  of 
preparing  and  drying  it,  but  are  added  for  the  purpose  of 
maKing  it  look  ween,  that  is  adulteration.  Secondly,  did 
the  appellant  seU  this  as  unadulterated  ?  He  sold  as  green 
tea  that  which  he  knew,  and  the  public  did  not  know,  to  be 
inerely  inferior  tea  faced  and  colored ;  and,  moreover,  the 
shopman  said  that  he  was  authorized  by  his  employers  to 
guarantee  all  their  green  teas  above  a  certain  value  as  genu- 
ine. On  these  facts,  therefore,  I  am  of  opinion  that  the  ap- 
pellant was  rightly  convicted  of  selling  as  unadulterated  an 
adulterated  article. 

QuiAN,  J.:    I  regret  that  I  cannot  agree  with  the  judg- 
ment of  the  other  members  Qf  the  court ;  but  on  the  facts  of 
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this  case  I  am  of  opinion  t|iat  the  appellant  was  not  proved 
to  have  been  guilty  of  the  offence  charged  under  a.  2  of 
this  act.  I  cannot  agree  that  a  retail  grocer  selling  tea  jjcist 
as  it  was  imported  from  China  is  brought  within  the  pur- 
view of  the  act  merely  because  the  public  are  not  aware  that 
^een  tea,  as  it  is  known  to  the  trade,  is  painted  and  faced 
in  the  manner  stated.  I  understand  the  statement  in  the 
501]  case  as  amounting  to  a  statement,  that  *practically  and 
for  the  purposes  of  trade  there  is  no  other  green  tea  than 
such  as  the  appellant  sold.'  The  green  tea  imported  from 
Japan  is  not  the  green  tea  of  commerce.  The  appellant  sold 
the  well-known  article  of  commerce  just  as  it  was  imported, 
and  in  my  opinion,  therefore,  he  cannot  be  said  to  have  sold 
as  unadulterated  an  adulterated  article. 

Archibald,  J. :  I  agree  with  my  Lord  and  mv  Brother 
Blackburn  that  the  conviction  was  right.  The  offence  with 
which  the  appellant  was  charged  is  created  by  the  lattisr 
part  of  s.  2,  under  which  knowledge  is  immaterial.  The 
question,  therefore,  is,  whether  the  appellant  sold  as  un- 
adulterated an  article  which  was  in  point  of  fact  adulerated. 

A  description  of  a  particular  article  may  become  generall  v 
known  as  applying  to  an  adulterated  article ;  but  though 
''green  tea"  may  be  known  in  the  trade,  and  therefore  to 
the  appellant,  as  tea  with  something  else  added  to  it,  I  do 
not  agree  that  it  is  found  in  the  present  case  that  this  pro- 
cess of  facing  and  coloring  is  generally  known  to  the  public ; 
so  that  when  a  purchaser  asks  for  "green  tea"  he  does  not 
mean  to  ask  for  this  adulterated  article,  but  expects  to  have 
pure  green  tea.  If,  again,  this  admixture  were  essential  to 
the  manufacture  of  the  article,  that  might  prevent  the  article 
from  being  an  adulteration ;  but  that,  agam,  is  negatived  in 
this  case,  for  pure  green  tea  may  be  obtained. 

JudgToent  for  ihe  respondent. 

Attorney  for  appellant :   W.  Hunter  New. 
Attorneys  for  respondent :  Purkis  &  Perry. 
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[Law  Reports,  9  Qaeen*8  Bench,  615.] 
May  28,  1874. 

♦Waddell  v.  Wolfe.  [515 

Vemdor  ami  Pur^ager — Lea»eholdt,  Sale  of—CondiHons  of  Sale — "No  Requintian  or 
Inquity  shall  be  made  rettpeeiing  Letter  t  Title.** 

Certain  leasehold  premises  were  pat  up  for  sale  by  auction  on  the  following, 
amoDsst  other,  conditions :  "  The  abstract  of  title  shall  commeDce  with  an  indenture 
of  underlease,  dated  the  Ist  of  May,  1869,  bein^  a  lease  from  W.  S.  to  W.  B.  S.  for 
a  term  of  fourteen  years  less  two  days,  from  Lady  Day,  1869,  and  it  shall  form  no 
objection  to  the  title  that  such  indenture  is  an  underlease ;  and  no  requisition  or  in- 
quiry shall  be  made  respecting  the  title  of  the  lessor  or  hia  superior  landlord,  or  his 
right  to  grant  such  underlease.**  The  defendant  having  agreed  to  purchase  the  prem- 
'  ises.  discovered  that  W.  S.  had  previously  to  the  Ist  of  May,  1869,  mortea^ed  the 
premises.  The  defendant  objected  that  the  legal  estate  being  outstanding,  W.  S.  had 
no-Aower  to  grant  the  lease  of  the  Ist  of  May : 

Beld,  that  the  defendant  was  not  precluded  by  the  condiUon  from  taking  the  ob- 
jection ;  and  tiiat  he  was  not  bound  to  complete  the  purchase.  • 

Interpleader  issue.  James  Waddell  (the  trustee  of  the 
property  of  W.  B.  Seymour,  a  bankrupt)  affirms  and  Thomas 
Wolfe  aenies  that  a  certain  sum  of  £63  paid  into  court  un- 
der a  judge's  order,  dated  the  2d  of  November,  1872,  was  at 
the  time  of  the  payment  into  court  and  now  is  the  property 
of  James  Waddell,  as  such  trustee,  as  against  Thomas  W  olf  e. 

At  the  trial,  before  Pigott,  B.,  at  the  sittings  at  Middlesex 
after  Easter  Term,  1873,  a  verdict  was  entered  for  the  plain- 
tiff by  consent,  subject  to  the  opinion  of  the  court  on  the 
following  facts,  leave  being  reserved  to  enter  a  verdict  for 
the  defendant. 

On  the  Ist  of  May,  1869,  W.  Seymour  demised  certain 
premises,  137i  New  Bond  Street,  to  W.  B.  Seymour  for  a 
term  of  fourteen  years  wanting  two  days.  On  the  7th  of 
June,  1872,  W.  B.  Seymour  became  bankrupt.  On  the  29th 
of  June  the  plaintiff  was  appointed  the  trustee  of  his  estate. 
On  the  11th  of  July  the  lease  (eleven  years  of  which  was  un- 
expired), was  put  up  for  sale  by  public  auction  on  the  fol- 
lowing amongst  other  conditions  of  sale : 

*'  6.  The  abstract  of  title  shall  commence  with  an  indenture 
of  underlease,  dated  the  1st  of  May,  1869,  being  a  lease  from 
W.  Seymour  to  W.  B.  Seymour,  the  bankrupt,  for  a  term 
of  fourteen  years,  less  two  days,  from  Lady  l5ay,  1869,  and 
it  shall  form  no  objection  to  the  title  that  such  indenture  is 
an  underlease,  and  *no  requisition  or  inquiry  shall  be  [516 
made  respecting  the  title  of  the  lessor  or  his  superior  land- 
lord, or  his  right  to  grant  such  underlease,  and  the  produc- 
tion of  the  last  receipt  for  the  rent  reserved  by  the  underlease 
•    10  Eng.  Rep.  19 
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shall  be  accepted  as  conclusive  evidence  of  the  due  observ- 
ance and  performance  of  all  the  covenants  contained  therein 
up  to  the  time  of  tlie  completion  of  the  purchase.  A  copy 
01  the  indenture  of  underlease  will  be  produced  at  the  sale, 
and  may  be  inspected  at  the  office  of  the  vendor's  solicitor 
for  seven  days  previous  thereto.  Intending  purchasers  shall 
therefore  be  deemed  to  have  full  notice  of  all  the  covenants 
and  conditions  in  such  indenture. 

"7.  The  purchaser  shall  bear  the  expense  of  verifying  the 
abstract  with  the  documents  of  title  and  all  charges  inciden- 
tal thereto,  including  travelling  expenses  (if  any),  and  all 
official  or  other  copies  or  extracts  of  proceedings  in  bank- 
ruptcy, and  all  inquiries  and  evidences  (if  any)  which  may 
be  required  by  the  purchaser  for  the  purpose  of  verifyiu)^ 
the  abstract  or  otherwise  in  support  of  vendor's  title  shall 
be  made,  sought  for,  and  obtained  at  his  or  her  own  ex- 
pense." 

'*  11.  If  the  purchaser  shall  neglect  or  fail  to  comply  with 
the  above  conditions,  his  or  her  deposit  money  shall  be  for- 
feited to  the  vendor,  who  shall  be  at  liberty  at  any  time 
thereafter  to  sell  the  premises  in  any  manner  he  shall  think 
fit ;  and  all  loss  (if  any)  occasioned  by  any  subsequent  sale, 
together  with  all  costs  and  expenses  attending  or  incident 
to  the  same,  shall  immediately  thereafter  be  made  good  by 
the  defaulter  at  this  sale;  and  in  case  of  non-payment  thereof, 
shall  be  recoverable  by  the  vendor  as  liquidated  damages  in 
an  action  at  law.  .  . " 

The  defendant  was  declared  the  highest  bidder  at  the  sum 
of  £316,  and  on  the  same  day  he  paid  the  auctioneer  a  de- 

Sosit  of  £63  under  the  conditions,  and  signed  the  memoran- 
um  of  the  contract  indorsed  on  the  conditions. 
On  the  16th  of  July  an  abstract  of  the  plaintiflPs  title  was 
sent  to  the  defendant.  It  consisted  of  sibstracts  of  the  un- 
derlease of  the  1st  of  May,  1869 ;  of  an  assignment  by  way 
of  mortgage,  dated  the  21st  of  August,  1869,  by  W.  B.  Sey- 
mour to  certain  trustees  to  secure  the  payment  of  a  compo- 
.sition  of  6s.  to  his  creditors;  and  of  a  deed,  dated  the  21st 
517]  of  December,  1870,  which,  after  reciting  *the  inden- 
ture of  the  1st  of  May,  1869,  the  indenture  of  the  21st  of 
August,  1870,  and  the  payment  of  the  composition  of  5^., 
reassigned  the  premises  to  W.  B.  Seymour.  In  the  margin 
of  the  abstract  of  the  mortgage  of  the  21st  of  August  it  was 
stated,  "The  vendor  has  not  this  deed  in  his  possession,  but 
has  applied  for  its  production,"  and  it  appeared  that  the  ab- 
stract of  the  deed  oi  the  21st  of  August,  1869,  was  taken  from 
the  recit£|,l  in  the  deed  of  the  21st  of  December,  1870, 
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On  the  26th  of  July,  1872,  the  mortgage  deed  of  the  21st 
of  August,  1869,  was  seen  for  the  first  time  by  the  defendant's 
solicitor ;  it  was  in  the  possession  of  Messrs.  Richardson  & 
Sadler,  who  were  the  solicitors  of  the  Standard  Benefit  Build- 
ing Society,  and  by  a  recital  in  this  deed  it  appeared  that 
previous  to  the  1st  of  May,  1869,  W.  Seymour  had  mort- 
gaged his  interest  in  the  leasehold  premises  to  the  Standard 
Benefit  Building  Society. 

The  purchaser  contended  that  the  legal  estate  being;  out 
of  W.  Seymour  he  had  no  power,  to  grant  the  lease  of  the 
Ist  of  May. 

The  vendor  contended  that  by  the  6th  condition  of  sale  the 
purchaser  was  precluded  from  making  any  requisition  or 
inquiry  into  the  lessor's  title.  • 

The  purchaser  rejoined  that  he  had  not  made  a  requisition 
as  to  the  title  of  the  vendor,  but  that,  having  discovered  the 
legal  estate  to  be  outstanding,  he  was  not  bound  by  the  6th 
condition  to  take  a  bad  title. 

On  the  19th  of  August  the  vendor's  solicitors  gave  the  pur- 
chaser notice  that,  if  the  sale  was  not  completed  by  the  21st 
of  hugust,  he  would  exercise  the  power  contained  in  the 
11th  condition  to  rescind  the  sale,  retain  the  deposit,  and 
resell  the  property.  The  sale  not  having  been  completed  on 
that  day,  the  plaintiff  rescinded  the  sale,  claimed  the  deposit 
of  £63  m  the  hands  of  the  auctioneer,  and  resold  the  prop- 
erty at  a  loss-  of  £160. 

A  rule  was  afterwards  obtained  to  enter  a  verdict  for  the 
defendant,  on  the  ground  that  the  defendant  was  not  bound 
to  accept  the  title  to  the  lease,  he  having  discovered  a  fatal 
defect  tnerein  from  the  documents  produced  to  him  by  the 
plaintiff,  and  therefore  was  entitled  to  a  return  of  the  deposit 
of  £63. 

*Bdwyn  Jones  showed  c8LXi&e:-  The  plaintiff  is  enti-  [518 
tied  to  the  deposit.  The  defendant's  objection  cannot  pre- 
vail, for  the  plaintiff  has  protected  himself  by  the  6th  con- 
dition, and  the  defendant  is  precluded  from  making  any 
inquiry  into  the  lessor's  title ;  ne  has,  in  effect,  contracted  to 
purchase  whatever  estate  the  plaintiff  had.  SprcUt  v.  J§f- 
fery  (*)  is  in  point.  There  the  defendant  agreed  to  sell  to 
the  plaintiff  two  leases  and  the  good- will  in  trade  of  a  l^ouse 
''as  he  holds  the  same"  ;  the  court  said  that  the  fair  and 
reasonable  construction  of  those  words  was  that  the  pur- 
chaser shall  not  be  at  liberty  to  raise  any  objection  to  the 
lessol^s  title.  The  words  in  the  present  case  are,  ''no  in- 
quiry shall  be  made  respecting  the  title  of  the  lepgor ;"  the 

0)  10  B.  A  C,  249. 
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defendant  is  therefore  bound  to  take  the  title,  and  cannot 
reject  the  bargain  he  has  made.  In  Shepherd  v.  Keatley  (*) 
the  language  of  th3  condition  was  that  the  vendor  should 
not  be  obliged  to  produce  the  lessor's  title,  and  the  construc- 
tion put  upon  these  words  bv  Lord  Lyndhurst  was  that  they 
meant  nothing  more  than  that  ''there  should  be  no  obliga- 
tion upon  the  vendor  to  produce  for  the  satisfaction  of  the 
purchaser  any  evidence  of  the  lessor's  title."  The  present 
case  cannot  be  distinguished  from  Hume  v.  BervUey  (*)  There 
the  vendor  stipulated  that  the  lessor's  title  should  not  be 
inquired  into,  and  Parker,  V.C,  decreed  specific  perform- 
ance of  the  contract,  on  the  ground  that  inquiry  was  alto- 
gether precluded  for  every  purpose. 

[QuAiN,  J.,  referred  to  Sellick  v.  Treoori^\  and  Darling- 
ton V.  Hamilton  {^yi 

Oibhons^  in  support  of  the  rule :  The  purchaser  having 
discovered  the  defect  in  the  lessor's  title  without  any  requi- 
sition on  the  vendor,  he  is  not  bound  to  accept  the  lease. 
This  case  is  almost  one  of  fraud;  the  vendor's  predecessor 
in  title  having  mortgaged  the  premises,  the  vendor  has  no 
title  whatever,  and  the  purchaser  after  he  has  paid  the  pur- 
chase-money might  be  turned  ojit  of  possession  the  next  day. 
If  the  vendor  requires  a  purchaser  to  take  a  bad  title  he  must 
express  his  intention  in  unambiguous  language,  so  that  the 

gurchaser  may  know  what  he  is  really  buying.  Spratt  v. 
19]  J^ff^y^\  seems  to  have  been  *aoubted  in  shepherd 
V.  Keatley  (') ;  oy  this  last  case  tUe  law  is  clearly  established 
that,  notwithstanding  the  vendor  by  conditions  of  sale  stip- 
ulates that  his  title  shall  not  be  inquired  into,  if  the  pur- 
chaser aliunde  discovers  that  the  title  is  bad,  he  is  entitled 
to  insist  upon  the  objection. 

Blackburn,  J. :  I  am  of  opinion  that  the  rule  must  be 
miade  absolute,  and  that  the  purchaser  has  a  right  to  have 
the  deposit  returned.  The  question  turns  on  the  construc- 
tion of  the  sixth  condition  of  sale.  The  principle  which 
ought  to  guide  us  in  construing  conditions  of  sale  is  very 
accuratelv  expressed  in  Hums  v.  Bentleyi^)  by  Parker, 
V.C:  "According  to  the  ordinary  rule,  a  Vendor  of  lease- 
hold property  was  under  an  obligation  to  show  the  lessor's 
title ;  but  there  was  no  doubt  that  the  vendor  might  stipu- 
late that  he  should  be  relieved  from  that  obligation ;  and  in 
the  case  of  Shepherd  v.  Keatley  i^)  a  stipulation  of  that  kind 
was  held  not  to  amount  to  a  stipulation  that  the  purchaser 

(»)  1  C.  M.  A  R.,  117.  (*)  Kay,  650. 

(*)  6  De  G.  A  Sm.  B20 ;  21  L.  J.  (Ch.),  760.         (»)  10  B.  A  C.  249. 

(»)  11  M.  A  W.,  722.  (•)  5  De  G,  A  Sin.,  at  p.  62l. 
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should  be  obliged  to  accept  the  title  without  objection  or  in- 
quiry. If  the  purchaser  could  show,  by  anv  means  in  his  own 
power,  that  the  vendor  had  a  defective  title,  he  might  do  so. 
There  was  no  doubt,  however,  that  the  parties  might  stipu- 
late beyond*  that,  viz.,  that  the  purchaser  must  accept  the 
title  without  inquiry  or  objection ;  that  would  be  a  lawful 
stipulation,  and  the  court  put  such  a  construction  on*  the 
contract  in  Spratt  v.  Jeffery^^  Q).  Now  the  question  is,  what 
construction  are  we  to  put  on  the  sixth  condition  ?  Does  it 
sufficiently  appear  that  the  parties  have  by  their  agreement 
stipulated  that  the  title,  though  bad,  shall  be  accepted  with- 
out objection,  or  does  it  mean  that  the  vendor  is  merely  re- 
lieved from  answering  requsitions  on  title  i  In  HuToe  v. 
Bentley(^)  the  words  were  verv  strong:  "The  vendor  shall 
at  his  own  expense  deliver  to  tne  purchaser  a  proper  abstract 
of  the  title ;  but  recitals  or  statements  in  deeds  or  wills  dated 
twenty  years  ago  shall  be  received  as  conclusive  evidence  of 
the  matters  or  particulars  stated  therein;  and  the  lessor's 
title  will  not  be  shown,  and  shall  not  be  inquired  into." 
Construing  the  last  sentence  of  that  condition  with  what 
went  before,  it  distinctly  showed  that  the  *vendee  was  [520 
precluded  from  inquiring  into  the  vendor's  title,  and  Parker, 
V.C.,  came  to  a  right  conclusion.  In  the  present  case  the 
words  are :  "It  shall  form  no  objection  to  tne  title  that  such 
indenture  is  an  underlease,  and  no  requisition  or  inquiry 
shall  be  made  respecting  the  title."  If  the  vendor  meant  to 
express  that  whatever  the  title  was  the  vendee  was  bound  to 
accept  it,  he  should  have  said  so  in  clear  and  unambiguous 
words.  A  distinction  appears  to  me  to  be  made  in  the  con- 
dition between  "objection"  to  the  title  and  "reg[uisitions" 
on  title.  The  construction  I  put  upon  the  condition  is,  that 
no  objection  shall  be  made  to  the  title  that  the  indenture  is 
an  underlease,  and  that  no*  requisitions  on  title  shall  be  made. 
I  think  the  observations  of  Lord  Lyndhurst  in  Shepherd  v, 
Keatley  (")  applv :  "  It  is  frequently  a  matter  of  great  incon- 
venience to  tne  lessee  to  produce  evidence  of  the  landlord's 
title,  and  from  this  inconvenience  the  clause  in  question  pro- 
tects him."  The  condition  makes  a  distinction  between  what 
shall  be  an  objection  to  the  title  and  a  protection  to  the  ven- 
dor from  answering  requisitions.  That  being  the  construc- 
tion of  this  condition,  and  the  vendee,  having  discovered  the 
defect  in  the  title  of  the  vendor,  without  having  made  any 
requisition  of  the  vendor,  he  is  entitled  to  insist  upon  the 
objection.  It  is  clear  that  the  vendor  had  no  title  in  the 
premises,  and  that  the  purchaser  was  justified  in  refusing  to 

(»)  10  B.  <fr  C,  249.        O  6  De  G.  A  Sm.,  620.        (•)  1  C.  M.  A  R.,  at  p,  127. 
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accept  the  lease,  and  consequently  he  is  entitled  to  receive 
the  deposit.     The  rale  will  therefore  be  made  absolute. 

QuAiN  J.     I  am  of  the  same  opinion.     The  sale  is  of  an 
underlease  of  which  eleven  years  are  unexpired,  and  the 

Juestion  turns  on  the  construction  of  the  sixth  condition, 
t  is  clear,  on  the  authorities,  that  where  the  conditions  pre- 
clude any  inquiry  into  the  lessor's  title,  the  conditions 
must  be  construed  with  great  strictness,  and  we  must  see 
whether  the  words  are  explicit  and  clear  beyond  q^uestion, 
BO  as  to  give  the  purchaser  the  necessary  information  as  to 
what  he  is  going  to  b.uy.  The  question  in  this  case  is, 
whether  the  purcnaser,  under  the  sixth  condition,  is  pre- 
cluded from  makinff  all  inquiries  aliuTide  into  the  title  of 
the  lessor,  and  whether  he  nas  agreed  to  accept  the  lessor's 
521]  title  ^whatever  it  is.  The  condition  is :  ''It  shall  form 
no  objection  to  the  title  that  such  indenture  is  an  underlease, 
and  no  requisition  or  inquiry  shall  be  made  respecting  the 
title."  That  points  to  the  usual  requisitions  which  are  made 
by  the  purchaser  calling  on  the  vendor  to  give  further  evi- 
dence, produce  further  deeds  or  documents.  The  word  "in- 
c[uiry "  there  is^  not  used  for  the  purpose  of  precluding  all 
inquirv  aliunde^  but  is  used  as  a  convertible  expression 
with  the  word  ''requisition,"  and  does  not  extend  bej^ond 
the  word  "requisition";  and  I  find  in.  the  seventh  condition, 
where  the  word  "inquiry"  is  again  used,  that  it  is  u^d  in 
that  sense  ;  because  it  says,  "and  all  inquiries  and  evidences, 
if  any,  which  maybe  required  by  the  purchaser  for  the  pur- 

?ose  of  verifying' the  abstract  shall  be  made  at  his  expense." 
he  word  "  inquiry,"  in  the  eixth  condition,  has  not  so  wide 
a  meaning  as  that  word  had  in  the  condition  in  Hume  v. 
B€ntley{^\  because  the  words  there  were  "the  lessor's  title 
will  not  be  shown  and  shall  not  be  inquired  into."  Evi- 
dently pointing,  therefore,  to  inquiries  from  all  quarters  and 
in  all  ways ;  wnereas  I  think,  in  the  present  case,  the  stipu- 
lation points  to  inquiries  and  requisitions  between  the  ven- 
dor and  purchaser.  The  case  is  not  so  much  like  Hume  v. 
BerUleyv)  as  Darlington  v.  Hamilton  (*).  There  the  words 
were,  ''The  purchaser  shall  not  req^uire  proof  or  production 
of  the  lessors  title,  or  any  title  prior  to  such  lease ;  and  if 
lie  insist  on  any  evidence  in  proof  of  the  identity  of  the 

E remises,  or  that  the  covenants  in  the  lease,  or  any  of  them, 
ave  been  duly  performed,  the  same  must  be  had  at  his  own 
expense."  Lord  Hatherley,  in  his  judgment  says:  "In 
this  case  the  vendor  is  selling  an  estate  which  is  included. in 
a  former  lease  with  other  property,  and  this  fact  was  not 

Q)  6  De  G.  A  Sm.,  620;  21  L.  J.  (Ch.),  760.  (J)  Kay,  660,  557. 
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stated  in  the  particulars  of  sale.  Upon  the  point  of  notice  I 
have  no  doubt.  It  i^  qrfite  clear,  according  to  the  doctrine 
referred  to  and  confirmed  in  Warren  v.  Richardson  (*)  and 
Shepherd  v.  KeaUey  (*),  that  whatever  may  be  the  terms  of 
the  condition  of  sale,  if  the  purchaser  obtain  information 
aliunde  that  the  title  of  the  vendor  is  not  clear  and  distinct, 
he  has  a  right  to  insist  on  the  *objection."  It  seems  [522 
to  me,  therefore,  that  the  sixth  condition  does  not  preclude 
all  inquirv,  because  it  does  not  amount  to  anything  like 
what  has  been  held  in  several  of  the  cases  to  amount  to  an 
agreement  precluding  all  inquiry  from  every  quarter.  The 
cases  are  collected  in  Dari' 5  Vendors  and  Purchasers,  vol.  i. 
p.  137.  It  is  there  stated:  "An  agreement  by  ordinary 
vendors  to  convey  '  such  title  as  they  nave  received  from  A. 
B.,'  and  a  condition  that  the  purchaser  should  accept  the 
vendor's  title  'without  dispute,^  or  should  accept  '  sucn  title 
as  the  vendor  has  ;'  and  an  agreement  that  the  lessor's  title 
shall  'not  be  inquired  into,'  have  been  held  to  preclude  ob- 
jections arising  on  the  face  of  documents  procured  by  the 
Surchaser  aliunde.^ ^  It  appears  to  me  that  the  sixth  con- 
ition  does  not  come  within  the  rule  laid  down  in  that  pas- 
sage on  the  cases  there  cited.  Where  the  conditions  of  sale 
point  to  a  requisition  to  produce  other  deeds  or  to  make  fur- 
ther explanatipns,  they  do  not  preclude  the  vendor  taking  a 
valid  ODJection  to  the  title  whicn  he  has  discovered  aliunde 
Archibald,  J. :  I  am  of  the  same  opinion.  The  principles 
which  are  applicable  to  conditions  of  sale  are  veiy  clear  and 
distinct,  and  the  only  difficulty  which  arises  is  in  their  ap- 
plication. There  is  no  doubt  that  upon  the  authorities  the 
parties  may  so  contract  and  so  bind  themselves  by  conditions 
precluding  inquiries  into  the  title,  as  that  the  purchaser 
may  be  bound  actually  to  accept  and  pay  for  a  oad  title. 
But  in  order  to  produce  that  result,  the  conditions  must  be 
very  clear  and  distinctly  worded  for  that  purpose.  Now  in 
several  of  the  cases  to  which  reference  has  been  made,  the 
language  which  has  that  effect  has  been  pointed  out,  and  the 
case  which  has  the  most  bearing  on  the  present  question  is 
that  of  Hume  v.  Bentley{*).  At  first  it  seemed  a  little  diffi- 
cult to  see  any  precise  distinction  between  the  language  of 
that  case  and  of  the  sixth  condition,  but  when  we  come  to 
consider  it  a  little  more  maturely,  I  think  there  is  a  very  de- 
cided difference,  and  that  the  language  of  the  condition,  on 
which  Parker,  V.C.,  put  the  construction  that  H  did  pre- 
clude all  inquiry,  does  differ  in  substance  from  the  language 
of  the  sixth  condition.    That  the  title  *shall  not  be  [523 

0)  You.,  1.    O  1  C.  M.  A  R,  117.    («)  6  De  G.  A  Sm.,  620 ;  21  L.  J.  (Ch.),  760. 
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shown  and  shall  not  be  inquired  into,  may  very  well  be  un- 
derstood to  mean,  that  no  inquiry  shall  be  made  either  of 
the  vendor  or  any  other  person,  and  that  no  inquiry  result- 
ing in  any  discovery  of  any  defect  in  the  title  shall  be  of 
any  avail  against  a  condition  of  that  description.  When  we 
look  at  the  sixth  condition,  the  words  stand  in  a  different 
order,  and  there  is  a  contrast  between  the  word  "  objection  " 
and  the  words  ''requisition  or  inquiry,"  and  I  think  the 
true  construction  of  this  sixth  condition  is,  that,  as  regards 
requisition  or  inquiry,  no  requisition  or  inquirv  in  the  na- 
ture of  a  requisition — that  is  requisition  upon  the  vendor — 
shall  be  made  respecting  the  title  of  the  lessor ;  and  this 
does  not  at  all  preclude  the  operation  of  the  other  rule,  that 
if  the  defect  of  title  is  discovered  without  any  requisition 
upon  the  vendor,  the  purchaser  is  entitled  to  avail  himself 
of  it.  In  this  case  the  defect  has  been  revealed  without  re- 
lying on  requisitions,  without  having  the  benefit  of  requi- 
sitions on  the  vendor,  and  under  these  circumstances  I  thmk 
the  purchaser  is  not  bound  to  accept  the  title,  and  is  entitled 
to  a  return  of  the  deposit. 

Rvle  absolute. 

Attorney  for  plaintiff :  Kearsey.   ' 

Attorney  for  defendant :  Braham. 


[Law  Reports,  9  Queen's  Bench,  628.] 
May  26,  1874. 

Toole  v.  Young. 

•  Copyright — DramaUc  Pieee-^Dramaivdng  a  Novd — RepreserdcUion  vfilhoui  Conseni  of 
Proprietor — 8  <fc4  Wm.  4,.c.  16,  m.  1  and  2. 

H.  wrote  and  published  a  novel  which  he  afterwards  dramatized.  He  assigned 
the  drama  to  the  plaintiff,  but  it  was  never  printed,  published,  or  represented  upon 
the  stage.  O.,  in  ignorance  of  H.'s  drama,  also  dramatized  the  novel  in  a  different 
form,  and  asaiflned  his  drama  to  the  defendant,  who  represented  it  on  the  stage  : 

Heldf  that,  A.  having  published  his  novel,  any  one  might  dramatize  it,  and,  al- 
though the  two  dramas  were  founded  upon  the  novel  written  by  H.,  the  represen- 
tation upon  the  stage  of  the  draoui  written  by  G.  was  not  a  representation  of  the 
drama  written  by  H. ;  and  that  the  plaintiff  could,  therefore,  not  recover  penalties 
from  the  defendant  un'der  8  <!(  4  Wm.  4|  c.  16,  ss.  1  and  2. 

Declaration  for  representing  a  dramatic  piece  called 
"Shop,"  whereof  the  plaintiff  was  the  proprietor,  as  the  as- 
524]  signee  of  one  *Hollingshead,  the  author  thereof,  with- 
out the  consent  in  writing  of  the  plaintiff,  contrary  to  3  &  4 
Win..4,  c.  16,  ss.  2  and  3C). 

(*)  By  8  <&  4  Wm.  4,  c.  16,  s.  1,  "  The  opera,  farce,  or  any  other  dramatic  piece 
author  of  any  tragedy,  comedy,  play,    or    entertainment,    composed    and    not 


Vol  IX.]  TRINITY  TERM,  XXXVII  VICT.  153 

Toole  V.  Young.  1874 

Pleas :  1.  Not  guilty.  2.  That  plaintiflE  was  not  the  pro- 
prietor a«  alleged.  3.  That  plaintiff  was  not  the  assignee  of 
the  author.  4.  That  the  piece  was  not  composed  by  Hol- 
lingshead. 

issue  joined. 

At  the  trial,  before  Cockbum,  C.  J.,  at  the  London  sittings 
after  Hilary  Term,  1873,  it  was  admitted  that  in  April,  1863, 
one  HoUingshead  wrote  a  novel  called  '  Not  above  his  Busi- 
ness,' in  a  publication  called  'Good  Words.'  The  novel 
was  of  a  dramatic  character,  and  within  a  month  or  two  af- 
ter it  had  appeared  in  'Good  Words'  HoUingshead  wrote 
the  drama  '  ^op,'  which  was  in  effect  the  novel  dramatized. 
The  only  difference  between  the  two  was  that  in  the  drama 
the  narrative  part  of  the  novel  was  turned  into  stage  direc- 
tions, and  description  of  the  characters,  and  of  th^  scenes, 
furniture,  and  other  matters  to  be  represented  on  the  stage. 
In  January,  1865,  HoUingshead  assigned  the  manuscript  of 
the  drama  '  Shop '  to  the"  plaintiff.  It  was  never  printed  nor 
pubUshed,  nor  was  it  ever  represented  on  the  stage  by  either 
HoUingshead  or  the  plaintiff.  In  1869,  one  Grattan,  being 
i^orant  that  HoUingshead  had  put  the  novel  '  Not  Above 
ms  Business'  into  the' form  of  a  drama,  composed  a  drama 
caUed  'Glory,'  taking  the  incidents  and  dialogue  from  the 
novel  as  pubUshed  in  '  Good  Words. '  The  two  dramas  were, 
however,  essentiallv  different.  Grattan  assigned  his  drama 
to  the  defendant,  wno  represented  it  on  tlie  stage  in  a  theatre 
of  which  he  was  the  proprietor. 

On  these  facts  Cockbum,  C.J.,  nonsuited  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  £60. 

*A  rule  was  accordingly  obtained  on  the  ground  that  [525 
there  was  an  infringement  of  the  plaintiff's  right. 

Dighy  Seymour ^  Q.C„ and  LwrrUey  Smithy  showed  cause: 
The  nonsuit  is  right ;  the  defendant  did  not  represent  the 
plaintiff's  drama;  he  adapted  for  the  stage  a  novel  which 
was  open  to  all  the  world.  HoUingshead  and  Grattan  drew 
from  a  common  source  the  materials  used  by  them  in  pro- 
ducing their  respective  dramas,  but  in  no  way  is  Grattan  in- 
debted to  HolUngshead's  drama.    The  defendant  has  not 

printed  and  publiBhed    by  the    author  of  Great  Britain  and  Ireland  .      .  any 

thereof,  or  his  assignee,  or  which  here-  sach  production  as  aforesaid  not  printed 

after  shall  be  composed  and  not  printed  or  published  by  the  author  thereof,  or 

or  published  by  tne  author  thereof,   or  his  assignee,  and  shall  be  deemed  and 

his  assignee,  or  the  assignee  of  such  au-  taken  to  be  the  proprietor  thereof.  .  .  /' 

thor,  shall  have,  as  his  own  property,  Sect.  2  imposes  a  penalty  upon  a  person 

the  sole  liberty  of  respresenting,  or  cans-  representing    any   dramatic    production 

ing  to  be  represented,  at  any  place  or  without   the    consent  in  writmg  of  the 

places  of  dramatic  entertainment  what-  author  or  other  proprietor, 
soever  in  any  part  of  the  United  Kingdom 

10  Eno.  Rep.  20 
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represented  the.  production  of  which  another  person  is  the 
proprietor  within  the  meaning  of  3  &  4  Wm.  4,  c.  15,  s.  1. 
As  soon  as  a  novel  is  published  the  author  is  entitled  to  pre- 
vent the  multiplying  and  distribution  of  copies  without  his 
consent,  but  his  ririit  does  not  extiend  beyond  this.  The 
law  allows  the  novel  to  be  dramatized  by  other  persons,  and 
the  mere  fact  that  the  author  himself  dramatized  it  subse- 
quently to  its  publication  does  not  take  away  the  right  of 
other  persons  to  dramatize  it  in  a  different  shape :  J^erys 
V.  Boosey]^) ;  Reade  v.  Conquest  i^)  ;  Reade  v.  Conqv^st(^), 
Sir  J.  B,  Karslake^  Q.C.,  and  l/udus  Kelly ^  in  support 
of  the  rule :  The  argument  on  the  other  side  amounts  to 
this,  that  the  author  of  a  novel  cannot,  upon  subsequently 
dramatizing  it,  confer  upon  himself  a  valid  title  to  his  drama. 
Hollingshead  is  the  author  of  a  dramatic  piece  composed, 
but  not  published,  bv  him,  and  the  defendant  has  repre- 
sents a  drama  which  is  in  law  a  production  of  the  drama 
assigned  to  the  plaintiff  by  Hollingshead ;  the  defendant  is 
therefore  liable  to  the  penalties  of  the  act.  The  second  case 
ot  Reade  V.  Conquest  (^y^\iow^  that,  although  there  was  no 
intention  to  infringe  the  rights  of  the  plaintiff,  the  defendant 
is  nevertheless  liable.  There  was  a  double  production  by 
Hollingshead ;  first,  he  wrote  the  novel,  then  he  wrot<j  the 
drama.  The  only  reason  why  he  cannot  be  said  to  be  the 
author  of  the  drama  is,  that  he  has  taken  the  drama  from 
his  own  novel.  This  appears  to  be  an  absurd  conclusion. 
If  A.  and  B.  dramatize  a  novel  of  a  third  person,  they  may 
526]  be  said  to  draw  their  productions  from  a  *common 
source ;  but  in  this  case  Grattan  composed  his  drama  of 
materials  furnished  by  Hollingshead  himself.  In  the  first 
case  of  Reade  v.  Conquest  {*),  Erie,  C.J.,  in  speaking  of  the 
right  to  dramatize  novels  without  the.  author's  consent,  said : 
'*Terhaps  the  only  waj  in  which  the  author  of  a  novel  can 
protect  himself  from  this  sort  of  infringement  is  by  drama- 
tizing it  himself ;"  and  Wood,  V.C,  in  Tinsley  v.  Lacy  (*), 
seems  to  be  of  the  same  opinion.  He  says :  "I  suppose  if 
this  lady  [the  author  of  the  novel]  wished  to  protect  herself 
in  the  matter  as  the  law  now  stands,  all  she  would  have  to 
do  would  be  to  take  a  pair  of  scissors  and  cut  out  certain 
scenes,  and  publish  a  little  drama  of  her  own,  because  if 
she  first  published  a  work  like  this  in  the  shape  of  a  drama, 
she  woultt  come  within  the  protection  of  the  Dramatic  Au- 

(»)  4  H.  L.  C,  816  ;  24  L.  J.  (Ex.).  81.        (*)  9  C.  B.  (N.S.),  at  p.  769. 

(«)  9  C.  B.  (N.S.),  766;  SOL.  J.  (C.P.),        (»)  82  L.  J.  (Ch.),  at  p.  637;  1  H.  A 
209.  M.,  747. 

(»)  11    G.   B.   (N.S.),  479;    81  L.  J. 
(C.P.),  168. 
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thor's  Copyright  Act."  These  are  strong  dicta  to  show  that 
where  the  autiior  himself  dramatizes  his  novel  he  is  entitled 
to  the  j)rotection  of  the  act  against  any  other  attempt  to 
dramatize  the  novel. 

CocKBURN,  C.J.:  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  question  turns  upon  the  construction  of 
3  &  4  Wm.  4,  c.  16,  an  act  for  the  protection  of  literary" 
compositions. 

The  facts  of  the  case  are,  that  Mr.  Hollingshead  wrote  a 
story,  which  he  published  in  a  work  called  '  Good  Words ;' 
and  having  in  his  mind,  at  the  time  he  wrote  and  published 
it,  the  intention  of  afterwards  dramatizing  the  story,  he 
composed  it  very  much  of  a  dramatic  character.  After  the 
story  had  been  published  and  given  to  the  world,  Mr.  Hol- 
lingshead did  dramatize  it.  The  drama  resembled  the  story, 
but  was  fuller  in  its  incidents.  He  then  assigned  the  drama 
to  the  plaintiff  ;  but  it  was  never  published  and  never  repre- 
sented on  the  stage.  It  was  kept  by  the  plaintiff  with  the 
view  of  putting  it  on  the  stage  when  a  convenient  oppor- 
tunity should  offer.  In  the  meantfme  Mr.  Grattan,  having 
read  the  story  and  seeing  in  it  the  elements  of  a  popular 
drama,  dramatized  it;  he  thus  derived  the  materials  for  the 
composition  of  his  drama  from  the  same  source  to  which 
Mr.  Hollingshead  had  himself  resorted,  namely,  the  latter' s 
novel.  The  question  is,  whether  the  defendant  has  caused 
to  be  represented  the  production  of  Mr.  Hollingshead.  ■  lu 
fact,  the  drama  written  by  Mr.  Hollingshead  *and  the  [527 
drama  written  by  Mr.  Grattan  are  quite  independent  of  each 
other.  The  defendant  acted  hoTia  fide  without  any  knowl- 
edge tliat  Mr.  Hollingshead  had  dramatized  his  own  work : 
the  defendant  proceeded  just  as  the  assignee  of  any  dramatic 
author  might  have  done  in  the  assertion  of  what  he  believed 
to  be  a  perfect  and  undeniable  right,  and  caused  the  drama 
which  Mr.  Grattan  composed  or  the  materials  taken  from 
Mr.  Hollingshead' s  story  to  be  represented  on  the  stage. 
The  first  case  of  Reade  v.  Conquest  Q  establishes  this  propo- 
sition, that  an  author  has  a  right  to  convert  a  novel  written 
b^  another  person  into  a  drama  without  infringing  the  copy- 
right existing  in  the  novel.  It  follows  that  two  persons  may 
dramatize  the  same  novel,  for  that  is  common  property.  It 
is  true  that  a  writer  cannot  produce  and  represent  a  drama 
which  he  has  borrowed  from  a  drama  written  previously  by 
another  person ;  he  would  then  be  representing  the  produc- 
tion of  tne  first  dramatist,  contrary  to  the  terms  of  the  act 
of  Parliament.     I  wish  to  guard  myself  against  being  sup- 

(>)  9  C.  B.  (N.S.),  756 ;  80  L.  J.  (C.P.),  209. 
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posed  to  lay  down  that,  if  a  writer,  while  dmmatizing  a 
novel,  takes  the  incidents,  characters,  and  dialogue  of  a  pre- 
vious drama  founded  upon  that  novel,  and  reproduces  what 
is  in  substance  identical  with  the  previous  drama,  there 
might  not  be  an  infringement  of  the  right  o^  the  earlier 
dramatist,  if  the  later  drama  be  represented  on  the  stage. 
It  is  not  necessary,  however,  to  decide  that,  because  here 
the  two  dramas  are  not  identical ;  there  is  a  great  deal  of 
difference  between  the  two,  the  later  work  being  by  far  the 
larger,  the  more  complete,  and  the  more  perfect  form  into 
which  the  materials  of  the  novel  have  been  thrown.  The 
author  of  a  novel  is  not  protected  against  having  his  novel 
put  into  the  form  of  a  drama  by  different  persons,  and  it 
seems  to  make  no  difference  that  he  himself  has  dramatized 
it.  When  an  author  has  once  given  his  novel  to  the  world, 
he  cannot  take  away  from  other  persons  the  right  to  drama- 
tize it  by  himself  transforming  it  into  a  drama,  subject  to 
this,  that  they  must  not  borrow  from  his  drama  but  only 
from  his  novel.  The  author  of  a  drama  is  not  protected  by 
the  common  law,  and  wnat  the  defendant  had  done  is  not 
forbidden  by  any  statute.  I  therefore  think  the  nonsuit 
ought  not  to  be  set  aside. 

52o]  *Blackburn,  J.:  I  am  of  the  same  opinion.  I 
take  it  that  when  Mr.  Hollingshead  wrote  his  novel  he 
merely  published  it  as  a  book,  although,  no  doubt,  he  had 
the  intention  of  ultimately  dramatizing  it ;  and  according  to 
the  decision  in  the  first  case  of  Reade  v.  Conquest  (*),  which 
seems  to  me  perfectly  right,  Mr.  Hollingshead  merely  ac- 
quired the  right  to  restrain  persons  from  printing  and  pub- 
lishing and  multiplying  copies  of  his  novel ;  and  however 
shabby  and  discreditable  it  may  seem,  any  person  has  a 
right  to  dramatize  the  novel  without  beinff  liable  to  an  action 
on  the  ground  that  Mr.  Hollingshead  had  the  copyright. 
The  defendant  having  represented  a  drama  taken  from  Mr. 
Hollingshead' s  novel,  he  is  sued  on  the  ground  that  before 
the  drama  performed  by  the  defendant  had  been  written, 
Mr.  Hollingshead  had  also  composed  a  drama  founded  upon 
the  novel,  which  drama  he  sold  and  assigned  to  the  plaintiff. 
It  is  now  urged  on  the  plaintiff's  behalf  that  he  nad  the 
monopoly  of  representing  not  only  the  drama  composed  by 
Hollingshead,  but  also  of  restraining  the  performance  of  any 
other  drama  originating  from  the  same  source. 

Before  going  to  the  statute,  I  may  observe  that,  in  my 
opinion,  the  previous  publication  of  the  novel  did  not  pre- 
vent Mr.  Hollingshead  from  being  the  owner  of  the  drama 

(»)  9  C.  B.  (N.S.),  765;  30  L.  J.  (C.P.),  209. 
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adapted  from  it ;  on  the  contrary,  I  think  he  was  the  pro- 
prietor of  it,  and  could  make  a  valid  assignment  of  it  to  the 
plaintiflE.  And  I  also  think  that  Mr.  Grattan,  was  tlie  au- 
thor of  the  drama  represented  by  the  defendant,  and  if  it 
were  pirated  the  defendant,  as  the  assignee  of  Grattan, 
would  be  entitled  to  restrain  the  piracy.  1  do  not  see  any 
reason  why  both  Mr.  HoUingshead  and  Mr.  Grattan  are  not 
to  be  considered  as  authors  to  the  extent  to  which  they 
have  exercised  their  ingenuity  in  turning  the  novel  into 
a  drama. 

The  question  really  turns  upon  ss.  1  and  2  of  8  &  4  Wm. 
4,  0.  16.  It  is  not  denied  that,  if  the  first  drama  had  been 
written  by  a  person  other  than  Mr.  HoUingshead,  an  action 
could  not  have  been  maintained  against  the  defendant  for 
representing  Mr.  Grattan' s  drama,  inasmuch  as  the  latter  is 
not  taken  from  the  earlier  production,  but  only  from  the 
novel,  which  was  the  common  source.  Notwithstanding  a 
dictum  of  Erie,  C.J.,  in  the  first  case  *of  Reade  v.  [529 
Conquest {^\  and  another  of  Wood,  V.C.  (*),  who  appear  to 
have  been  of  a  different  opinion,  I*  cannot  think  that  the 
mere  fact  of  Mr.  HoUingshead  being  himself  the  author  of 
the  novel,  as  weU  as  of  the  .first  drama,  makes  any  differ- 
ence. I  think  that  the  defendant  has  represented  the  novel- 
istic  production  of  Mr.  HoUingshead,  but  has  not  represented 
his  dramatic  production ;  and  I  think  this  follows  from  the 
second  case  of  Reade  v.  Conquest  {*)  when  that  case  is  prop- 
erly considered.  There  the  plaintiff  had  written  a  novel 
founded  upon  a  play  called  *Gold,'  also  written  by  him; 
he  took  out  some  portions  of  the  play  and  put  them  into  the 
novel  called  '  Never  too  late  to  Mend  :'  the  defendant  being 
in  ignorance  of  the  plaintiff's  play,  took  portions  of  the 
novel,  which  were  also  in  the  plaintiff's  play,  and  inserted 
them  in  a  drama  of  his  own.  The  Court  of  Common  Pleas 
held,  that  inasmuch  as  the  defendant  had  in  fact  taken  por- 
tions of  'Gold,'  though  he  had  taken  them  out  of  the  novel 
*  Never  too  late  to  Mend,'  and  thereby  had  reproduced  parts 
of  *  Gold,'  his  ignorance  of  his  having  infringed  the  rights 
of  the  plaintiff  in  'Gold'  was  no  reason  why  he  should  not 
be  liable  in  an  action  at  the  suit  of  the  plaintiff.  But  in  the 
present  case  the  facts  are  of  a  contrary  description.  Mr. 
HoUingshead  has  taken  parts  of  the  novel  and  put  them 
into  a  drama,  and  it  is  contended  that  Mr.  Grattan  having 
takeq  parts  out  of  the  novel,  this  is  therefore  an  appropria- 

O  9  C.  B.  (N.S.),  at  p.  759.  (»)  11  C.  B.  (N.S.),  479;  31 L.  J.  (C.P.), 

(•)  In  Tiiuley  y.  Lacy,  82  L.  J.  (Ch.),     168. 
•tp.  587;  1H.AM.,  747. 
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tion  of  portions  of  Mr.  HoUingshead's  drama.  This  argu- 
ment seems  to  me  to  be  incorrect  in  point  of  fact,  and  I  think 
that  the  defendant  cannot  be  held  liable.  I  think,  as  at 
present  advised,  that  if  Mr.  Hollingshead's  drama  had  been 
plagiarized  the  defendant  would  have  been  liable  to  an  ac- 
tion; and  in  the  present  case  if  Mr.  Hollingshead's  drama 
had  been  produced  U]3on  the  stage  a  jury  would  have  found 
that  Mr.  wattan,  having  the  means  of  knowing  of  Mr.  Hol- 
lingshead's drama,  had,  as  a  matter  of  fact,  plagiai-ized  from 
it ;  but  Mr.  Hollingshead's  drama  never  having  been  repre- 
sented, Mr.  Grattan  did  not  plagiarize,  and  therefore  the 
defendant  is  entitled  to  keep  tne  nonsuit,  and  the  rule  must 
be  discharged. 

530]  *QuAiN,  J.:  In  order  to  enable  the  plaintiff  to  suc- 
ceed, he  must  prove  that  the  defendant  has  represented  the 
dramatic  production  of  the  plaintiff  or  the  plaintiff's  as- 
signor. I  think  that  this  has  not  been  established.  In  the 
first  place,  the  dramatic  production  of  Mr.  HoUingshead  was 
neither  published  nor  represented.  Mr.  Grattan  had  no 
knowledge  of  its  existence.  Therefore  it  cannot  be  said  that 
the  defendant  caused  to  be  represented  the  dramatic  pro- 
duction of  Mr.  HoUingshead.  The  second  case  of  Meade  v. 
Conquest  {')  certainly  goes  a  long  way ;  but  it  is  quite  dis- 
tinguishable from  tne  present  case,  inasmuch  as  nere  the 
novel  was  written  first ;  and,  as  is  clear  from  the  first  case 
of  Reade  v.  Conquest  (*),  anybodv  might  have  dramati^ 
the  novel  if  Mr.  HoUingshe^  had  not  dramatized  it,  and  I 
cannot  understand  that  his  putting  the  novel  afterwards  into 
the  form  of  a  drama  can  deprive  other  persons  of  the  right 
to  dramatize  the  novel  which  they  enjoyed  before  he  did  so ; 
especially  when  the  fact  that  Mr.  HoUingshead  himself  had 
dramatized  it  was  unknown  to  the  public.  I  therefore  think 
the  rule  must  be  discharged. 

Archibald,  J.:  I  am  also  of  the  same  opinion.  The 
rights  of  the  parties  depend  upon  the  true  construction  of 
8  &  4  Wm.  4,  c.  15.  There  is  no  complaint  made  of  an  in- 
fringement of  the  plaintiff's  book  copyright  in  his  novel; 
the  complaint  is  an  infringement  of  -nis  stage  right,  so  to 
speak,  in  the  drama,  and  the  question  is,  has  there  been  a 
representation  of  any  production  of  the  plaintiff  which  falls 
within  s.  1  of  the  act  ?  Now  without  going  again  into  the 
reasons  given  by  the  other  members  of  the  court,  there  is  a 
clear  and  intelligible  distinction  between  this  case  and  the 
second  case  of  Iteade  v.  Conquest  Q).    The  grounds  oi  that 

(>)  11  C.  B.  (N.S.),  479 ;  81 L.  J.  (C.P.),  P)  9  C.  B.  (N.S.),  766 ;  80  L.  J.  (C.P.), 
168.  209. 
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decision  appear  to  be  that  there  the  drama  was  first  com- 

Sosed,  and  afterwards  the  novel ;  and  11  there  had  been  a 
irect  copying  by  the  defendant  from  the  drama,  that 
clearly  would  nave  been  a  violation  of  the  act ;  the  novel, 
having  been  composed  after  the  drama,  was  regarded  by  the 
Court  of  Common  Pleas  as  in  some  sense  a  copy  or  the 
drama,  so  that  in  copving  from  the  novel,  and  using  the 
novel  for  the  purpose  of  dramatizing  it,  the  *defendant  [531 
was  treated  as  copying  indirectly  from  the  published  drama ; 
a  drama  produced  under  these  circumstances  mi^ht  be  a 
reproduction  of  a  drama  composed  by  the  plaintiff.  But 
the  present  case  is  different.  The  novel  is  first  composed, 
and  then  the  drama  is  composed  from  the  novel,  and  the 
defendant,  in  copying  from  the  novel,  or  in  using  the  novel 
for  the  purpose  of  his  drama,  cannot  be  said  in  any  way  to 
have  made  an  indirect  use  of  the  plaintiff's  drama,  the  more 
especially  as  it  is  admitted  that  he  was  wholly  unaware  of 
the  plaintiff's  or  Mr.  HoUingshead's  drama.  And  as  the 
nov«5  upon  its  publication  became  open  to  Grattan,  as  to  all 
the  world,  for  tne  purpose  of  dramatizing,  the  case  does  not 
fsM.  within  s.  2 ;  the  representation  of  G-rattan's  drama  not 
being  a  representation  of  the  plaintiff's  drama. 

HvZe  discharged. 

Attorneys  for  plaintiff :  Benham  &  Tindell. 
Attorneys  for  defendant :  J.  &  J.  Hopgood. 


[Law  Reports,  9  Qaeen's  Bench,  681.] 
May  27,  1874. 

loNiDES  and  Another  v.  Pender.  . 

M<tnn$  Imuranee — Cwteealmeni — Bxcetaive  Valuatwn  of  Ooodt, 

Upon  effecting  a  policy  of  nuirine  insarance  the  assured  is  bound  to  disclose  every- 
thing which  would  affect  the  judgment  of  a  rational  underwriter  governing  hunseif 
by  the  principles  and  calculations  on  which  underwriters  in  practice  act. 

Where,  therefore,  in  an  action  on  a  policy  of  marine  insurance,  it  appeared  that 
the  plaintiffs  had  insured  the  eoods  at  a  value  very  g^atly  over  their  real  va^ue, 
without  disclosing  the  over-valuation  to  the  underwriter;  and  it  was  proved  in 
evidence  that  underwriters  do,  in  practice,  act  on  the  principle  that  it  is  material 
to  take^nto  consideration  whether  the  over-valuation  is  so  great  as  to  make  the  risk 
speculative : 

Hddt  that  this  practice  is  rational;  and  that  it  was  proper  to  leave  to  the  jury, 
whether  the  valuation  was  so  excessive,  and  whether  it  was  material  to  the  under- 
writer to  know  o/  such  over-valuation. 

Action  on  a  policy  of  marine  insurance. 

At  the  trial  before  Hannen,  J.,  at  the  London  sittings 
after  Trinity  Term,  1872,  a  verdict  was  entered  for  tfie  de- 
fendants. 
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A  rule  was  afterwards  obtained  calling  on  the  defendants 
to  show  cause  why  a  new  trial  should  not  be  had,  on  the 
ground  that  the  learned  judge  misdirected  the  jury  in  his 
532]  definition  of  excessive  ^valuation,  in  telling  them  that 
concealment  of  the  fact  of  excessive  value  in  the  absence  of 
fraud  might  avoid  the  policy,  and  not  telling  them  that  there 
was  no  evidence  of  the  materiality  of  the  concealment ;  and 
in  not  telling  them  that,  under  the  circumstances  and  with 
regard  to  their  findings,  there  was  no  evidence  of  any  loss 
except  by  the  perils  insured  a^inst,  and  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

The  pleadings,  the  facts  of  the  case,  the  course  at  the  trial, 
and  the  arguments  sufficiently  appear  from  the  judgment  of 
the  court. 

May  10,  11,  12.  Sir  H.  James,  Q.C.,  W.  Williams,  Q.C., 
and  Lanyon,  showed  cause:  They  cited  Haywood  v. 
Hodgersif);  Carter  v.  Boehm{*);  Arnotdd  on  Insurance, 
4th  ed.  ^.  511 ;  Phillips  on  Insurance,  ss.  531,  537 ;  ElUm 
V.  LarJcins  (") ;  Parsons  on  Insurance,  vol.  i.  pp.  494,  495 ; 
Duer  on  Insurance,  vol.  ii.  pp.  388,  618 ;  Barker  v.  Jan- 
son(^)\  Murgatroyd  v.  Crawford^)  \  New  JorJc  Bowery 
Fire  Insurance  Go.  v.  New  York  Fire  Insurance  {^) ;  Rich- 
ards V.  Murdoch  (^). 

Sir/.  B.  Karslake,  Q.C.,  Bvit,  Q.C,  and  F.  M.  White, 
in  support  of  the  rule,  cited  Buggies  v.  General  Interest  In- 
surance Co.  (*),  Olason  v.  Smith  (•),  North  of  England  In- 
surance Association  v.  Armstrong  ("),  Lewis  v.  Mucker  ("), 
Shawe  v.  Felton  ("),  Irmng  v.  Manning  ("),  Feise  v.  Agui- 
lar{'')y  Usher  v.  Noble  Q*),  Forbes  v.  Aspin^ll{"). 

Our.  adv.  milt. 

May  27.  The  judgment  of  the  court  (Blackburn,  Lush, 
and  Archibald,  JJ.)  was  delivered  by 

Bi^ACKBURN,  J.:    This  was  an  action  on  three  policies  of 
insurance,  by  the  ship  Da  Capo,  on  a  voyage  to  Wladiwos- 
tock,  all  dated  on  the  1st  of  May,  1871. 
533]    *The  first  was  on  commissions  on  goods  valued  at 
£14,700,  the  commissions  being  valued  at  £1,500. 

The  second  was  on  profits  on  charter,  valued  at  £280. 

The  third  had  originally  been  on  goods,  but  by  an  iu- 

(1)  4  East,  590.  (*)  8  Washington,  167. 

(•)  8  Burr.,  1906.  (»»)  Law  Rep.,  5  Q.  B.,  244. 

(«)  6  C.  A  P.,  886.  (")  2  Burr.,  Ilft9. 

(*)  Law  Rep.^  8  C.  P.,  808.      ,  (»)  2  East,  109. 

(•)  8  Dallas,  491.  ('«)  1  H.  L.  C,  287. 

(«)  17  Wend.,  869.  (")  8  Taunt.,  606. 

(')  10  B.  A  C,  627.  (»*)  12  East,  689. 

O  4  Mason,  74.  0*)  18  East,  823. 
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dorsement  on  the  policy  it  had  become  on  222  casks  of  spir- 
its, valned  at  £2,800. 

The  material  pleas  were,  that  the  ship  was  not  lost  by 
the  perils  insured  a^inst ;  and  that  there  had  been  a  con- 
cealment of  a  material  fact. 

Particulars  were  given  of  this  last  plea ;  the  one  on  which 
the  question  before  us  turns  was,  that  the  insured  knew  and 
concealed  from  the  defendant  that  insurances  were  made  by 
him,  and  others  in  concert  with  him,  on  interests  alleged  to 
be  at  risk  in  the  vessel,  on  values  greatly  exceeding  the 
actual  value  of  those  interests.  ^ 

The  case  came  on  to  be  tried  before  my  Brother  Hannen. 
It  appeared  in  evidence  that  Wladiwostock  is  a  harbor, 
Boutn  of  what,  in  1870,  was  the  customs  line  of  Russia.  It 
was  intended  by  the  Russian  government  to  bring  their  cus- 
toms line  lower  down,  so  as  to  include  Wladiwostock  within 
it ;  and  this  was  in  fact  done  in  February,  1871.  Richard 
Diekman  was  the  person  interested  in  these  policies.  He 
gave  in  substance  this  account  of  the  transaction.  Having 
learned  that  this  change  was  in  contemplation,  and  believing 
it  would  make  shipments  to  Wladiwostock  very  profitable, 
he  entered  into  a  speculation  with  one  Weneke,  by  which 
Weneke  was  \o  purchase  a  ship  and  charter  her  to  Diek- 
man, who  was  to  procure  the  goods  he  considered  suitable 
to  the  market,  put  them  on  board,  and  travel  overland  to 
Wladiwostock,  where  he  would  meet  them  and  sell  them. 
The  Da  Capo  was  accordingly  bought  by  Weneke,  through 
the  instrumentality  of  Diekman.  Diekman  found  some 
persons  willing  to  send  out  some  goods  on  this  adventure. 
Those  persons  insured  their  goods  for  £1,080.  The  freight 
on  those  goods  was  fixed  by  i)ill  of  lading  at  a  higher  rate 
than  the  charter  freight.  Tms  formed  the  subject  of  the  policy 
on  profits  on  charter.  No  evidence  was  given  as  to  the 
value  of  the  ffoods  thus  insured  for  £1,080,  which  therefore, 
it  may  be  taken,  were  fairlv  valued.  Diekman,  not  being 
able,  for  want  of  funds,  to  fill  up  the  whole  vessel,  Weneke 
purchased  goods  similar  to  those  purchased  by  Diekman, 
and  filled  up  the  *vessel  with  them.  These  were  [534 
to  be  sold  by  Diekman.  Under  these  circumstances  Diek- 
man and'^Weneke  emploved  brokers  at  Hamburgh  to  pro- 
cure insurance ;  those  Hamburgh  brokers  employed .  the 
plaintiffs  on  the  record,  lonides  and  Ohapeaurouge,  bro- 
kers in  London,  to  procure  insurance  there.  A  slip  was 
made  out  by  lonides  and  Chapeaurouge,  on  the  29th  of 
March,  1871,  for  insurance  of  £8,000  on  commissions  and 
goods  per  Da  Capo  to  AVladiwostock.  After  making  in- 
10  Eng.  Rep.  21 
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quiries  about  the  port,  which  was  quite  unknown,  various 
underwriters,  including  the  representative  of  the  defendant, 
initialed  this  slip  at  3J  per  cent.  Nothing  appeared  on  the 
face  of  this  slip  as  to  any  future  declaration  of  valuation  of 
the  subject-matter  of  the  insurance,  but  from  the  conduct  of 
all  parties  it  must  have  been  understood  that  the  interest 
was  to  be  subsequently  declared  and  valued.  The  Ham- 
burgh broker,  towards  the  end  of  April,  foi-warded  to  Ion- 
ides  and  Chapeaurouge  a  paper  in  German,  declaring  the 
interest  to  be  on  spirits  with  anticipated  profit  however  high 
or  low,  and  on  otHfer  goods  with  anticipated  profit  at  25  per 
cent.  This  valuation  was  certainly  seen  by  the  manager  of 
the  North  China  Company,  whose  name  was  on  the  slip 
before  that  of  the  defendant's  representative,  for  he  haa 
initialed  it.  He  stated,  however,  that  he  did  not  understand 
German,  and  was  not  aware  what  was  in  it.  Whether  it 
was  ever  seen  by  the  defendant's  representative  or  not  was 
left  in  doubt,  but,  in  summing  up,  the  learned  judge  treated 
the  case  as  if  it  had  been  seen  by  him  also. 

The  policies  were  then  made  out  and  signed.  The  vessel 
sailed  on  the  1st  of  May  and,  on  the  18th  of  May,  sank  at 
sea,  under  circumstances  making  it  very  difficult  to  under- 
stand how  she  came  to  sink,  unless  she  was  purposely 
scuttled. 

It  appeared  that  Weneke  had  insured  the  ship  and  freight 
at  a  fair  value ;  but  that  he  and  Biekman  had  here  and  abroad 
insured  the  goods  which  they  had  put  on  board  at  values 
very  considerably  above  their  cost  price.  The  price,  in- 
cluding cost  charges  and  insurance,  amounted  in  the  whole, 
to  something  less  than  £8,000,  the  various  insurances  on  the 
goods,  including  profits,  amounted  to  about  £14,000;  and 
m  addition  to  these,  there  was  the  insurance  on  commissions 
of  £1,500  and  a  further  insurance  of  £1,000  on  safe  arrival, 
535]  so  that  the  assured  stood  to  receive  a  very  large  *profit 
if  their  venture  was  lost.  This  was  used  as  an  argument  to 
induce  the  jury  to  draw  the  inference  that  the  vessel  was 
purposely  scuttled  by  the  captain,  in  complicity  with  the 
assured;  but,  besides  this,  the  defendants  contended  that 
these  high  valuations  ought  to  have  been  disclosed  by  the 
assured.  The  highest  valuation  was  that  of  the  spirits.  It 
appeared  in  the  evidence,  that  the  costs,  charges,  and  in- 
surance of  the  222  casks  of  spirits  amounted  to  £973,  and 
for  insurance  thev  were  valued  at  £2,800.  Diekman,  in  his 
evidence,  justified  this  high  valuation  by  saying  that  spirits 
were  a  very  profitable  article,  and  also  that  he  hoped  and 
expepted  that  his  spirits  would  arrive  when  they  could  be 
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imported  duty  free,  and  that  a  very  heavy  Russian  duty  was 
about  to  be  imposed  immediately  afterwards,  which  would 
have  the  effect  of  raising  the  value  of  his  spirits  to  the  level 
of  duty-paid  spirits.  The  defendant  called  underwriters, 
who  gave  evidence,  without  any  objection  being  made,  that 
it  was  material  to  underwriters  to  know  the  extent  of  the 
over- valuation  when  it  was  to  such  an  extent  as  appeared  in 
this  case.  They  also  stated  in  effect  that,  where  the  valuation 
was  excessive  the  risk  was  considered  a  speculative  risk, 
which  one  class  of  underwriters  would  not  take  at  all,  and 
another  class  would  take  but  only  if  a  suflSicient  premium 
was  offered  ;  that  25  per  cent,  added  was  not  unusual,  and 
that  in  one  case  30  per  cent,  had  been  taken  by  the  first 
class ;  but  beyond  this  it  would  be  a  speculative  risk. 

On  this  evidence  my  Brother  Hannen  proposed  to  ask  the 
jury  seven  questions :  First,  Whether  the  goods  were  really 
put  on  board?  Secondly,  Were  the  valuations  for  insur- 
ance excessive  ?  Thirdly,  If  excessive,  were  they  so  made 
with  a  fraudulent  intent?  Fourthly,  Whether  fraudulent 
or  not,  was  it  material  to  the  underwriter  to  know  that  the 
valuation  was  excessive?  Fifthly,  Was  it  concealed  from 
the  underwriters?  Sixthly,  Was  the  vessel  lost  by  perils 
insured  against?  Lastly,  Did  the  assured  know  or  intend 
that  the  vessel  should  be  cast  away  ?  The  counsel  for  the 
defendant  admitted  that  the  first  question  must  be  answered 
in  favor  of  the  plaintiffs.  The  other  six  questions  were 
asked  of  the  jury,  who  answered :  That  the  valuations  were 
excessive ;  that  there  was  not  suflScient  evidence  to  show 
whether  they  were  made  with  fraudulent  intent ;  but  that, 
whether  fraudulent  or  not,  it  *was  material  to  the  un-  [536 
derwriter  to  know  that  they  were  excessive ;  and  that  that 
was  concealed.  That  the  vessel  was  not  lost  by  the  perils 
insured  against ;  but  that  they  had  not  suflScient  evidence 
to  show  whether  the  assured  knew  or  intended  that  the  ves- 
sel should  be  cast  awav.  Some  attempts  were  made  to  get 
the  jury  to  express  a  further  opinion  on  the  mode  in  which 
the  vessel  was  lost,  without  success.  The  verdict  was  then 
entered  for  the  defendant  on  these  findings. 

In  the  ensuing  term,  Mr.  Butt  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  of  misdirection  as  to  the  conceal- 
ment and  as  against  evidence.  Delays  alid  diflSculties  came 
in  the  way  of  nearing  the  argument,  but  in  the  three  days 
next  after  last  term  it  came  on  before  my  Brothers  Lusli, 
Archibald,  and  myself.  We  desired  the  counsel  for  the 
present  to  confine  themselves  to  the  question  whether  there 
was  any  ground  for  disturbing  the  verdict  on  the  plea  of 
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concealment,  supposing  that  plea  had  stood  ilone,  or  the 
jury  had  been  discharged  on  tne  other  issue,  leaving  it  for 
further  discussion  whether  that  would  finally  dispose  of  the 
rule?  We  have  come  to  the  conclusion  that  tnere  is  no 
ground  for  disturbing  the  verdict  on  this  issue. 

My  Brother  Hannen,  in  summing  up,  pointed  out  to  the 
jury  that  a  valuation  of  goods  for  tne  purpose  of  insurance 
might  fairly  and  properly  be  made,  takine  into  account  not 
only  the  original  cost  of  the  goods,  but  aading  an  estimate 
of  the  anticipated  profits  if  the  goods  arrived  at  their  desti- 
nation ;  and  that  opinions  might  vary  as  to  the  profit  to  be 
made  on  a  particular  venture.  He  advised  them  not  to  find 
the  valuation  excessive,  unless  they  thought  the  goods  were 
valued  with  an  addition  of  profit  greater  than  could  be  ex- 
pected to  be  realized  under  any  circumstances  which  could 
be  reasonably  contemplated. 

This  may  perhaps  De  too  favorable  to  the  assured,  as  it 
makes  the  question,  whether  there  is  an  excessive  valuation 
or  not,  depend  on  whether  the  valuation  was  so  high  as  to 
amount  in  part  at  least  to  a  wager ;  but  no  objection  on  that 
ground  can  be  taken  by  the  plaintiffs.  And  we  think  that 
the  evidence  here  was  such  as  to  justify  the  jury  in  finding 
that  the  valuation  of  the  spirits  at  least  was  excessive  ac- 
cording to  this  definition,  and  this  findingcannot  be  consid- 
ered as  against  the  weight  of  evidence. 
537]  *The  finding,  that  the  excessive  valuation  was  con- 
cealed from  the  underwriters,  was  impugned  on  the  ground 
that  the  statement  in  the  German  valuation,  that  the  spirits 
were  valued  with  anticipated  or  imaginary  profits,  be  the  same 
high  or  low,  amounted  to  a  disclosure  that  the  valuation 
was  excessive.  As  to  this,  my  Brother  Hannen  told  the 
jury,  and  we  think  quite  rightly,  that  in  the  absence  of  some 
active  deception,  the  assured  had  a  right  to  suppose  that  an 
underwriter  read  and  understood  the  documents  laid  before 
him,  and  that  if  he  did  not  understand  the  language  in  which 
they  were  written,  he  would  ask  for  a  translation ;  and  he 
assumed  in  his  summing-up,  that  the  defendant's  represen- 
tative had  independent  notice  that  the  valuation  contained 
the  words  "  profits  however  high."  This  we  have  not  found 
in  the  notes  of-  the  evidence ;  out  it  probably  was  so.  But 
then  he  asked  the  jury  to  consider,  whether  that  was  a  dis- 
closure that  there  was  an  excessive  valuation,  in  the  sense, 
which  he  had  previously  explained  to  them,  of  an  estimate 
of  profits  formed  with  knowledge  that  it  had  no  foundation. 
The  jury  must  be  taken  to  have  found  that  it  was  no  dis- 
closure,   And  we  cannot  say  that  they  were  wrong. 
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The  finding  of  the  jury,  that  the  concealment  was  material, 
was  impeached,  both  on  the  ground  that  it  was  against  evi- 
dence and  of  misdirection :  as  it  was  contended  that  the  judge  ' 
ought  to  have  told  the  jury  that  the  fact  of  an  excessive  valua- 
tion was  not  one  which  the  assured  was  bound  to  disclose. 

It  is  perfectly  well  established  that  the  law  as  to  a  con- 
tract of  insurance  differs  from  that  as  to  other  contracts, 
and  that  a  concealment  of  a  material  fact,  though  made 
vdthout  any  fraudulent  intention,  vitiates  the  policy.  In 
Ihier  on  Insurance,  vol.  ii.,  p.  388,  it  is  said:  "The  terms 
in  which  the  general  rule  is  usually  stated  are,  that  it  is  the 
duty  of  the  assured  to  communicate  all  facts  tnat  are  mate- 
rial to  the  risks,  and  which  are  not  known  or  presumed  to 
be  known  to  the  underwriter ;  but  these  terms  are  ambigu- 
ous, and  the  first  and  necessarv  inquiry  is,  by  what  criterion 
the  materiality  of  the  facts  alleged  to  have  been  concealed 
is  proper  to  be  determined.  Is  the  obligation  of  a  disclo- 
sure limited  to  the  facts  that  are  material  to  the  risks  con- 
sidered in  their  own  nature  ?  Or  does  it  extend  to  all  that 
may  be  deemed  material  by  the  insurer  and  would  probably 
influence  his  ultimate  *decision  i"  He  admits  that  a  [53o 
knowingly  false  representation  of  a  matter  whjch,  though 
extraneous  to  the  risks,  may  ailect  the  judgment  of  the 
underwriter,  will  vitiate,  and  that  the  case  of  Sibbald  v.  • 
jHiU  (*)  is  an  express  decision  in  the  House  of  Lords  to  that 
effect.  But  he  lays  it  down  as  being  "the  most  reasonable 
opinion  ....  msbt  those  facts  only  are  necessary  to  be  dis- 
closed which,  as  material  to  the  risks  considered  in  their 
own  nature,  a  prudent  and  experienced  underwriter  would 
deem  it  proper  to  consider."  The  cases  and  proofs  in  sup- 
port of  his  position  are  collected  by  DueTj  at  p.  518. 

It  was  argued  before  us,  that  the  nature  of  the  risk  (that 
is  to  say,  the  strength  and  seaworthy  qualities  of  the 
Da  Capo,  and  the  probability  of  encountering  storms  on  the 
voyage,  and  so  forth)  was  not  in  the  least  affected  by  the 
amount  at  which  the  goods  were  valued  :  which  is  no  doubt 
true.  The  underwriter  is  not  answerable  for  any  loss  occa- 
fdoned  by  fraud  of  the  assured;  and  it  was  argued,  that 
therefore  the  objection,  which  an  underwriter  might  have  to 
take  a  risk  on  account  of  the  temptation  which  the  assured 
might  have  to  make  away  with  the  venture,  ought  not  to  be 
taken  into  account.  Whether  Duer  would  have  gone  so  far 
as  this  is  not  clear ;  but  if  he  would,  the  courts  in  America 
have  refused  to  follow  him :  see  the  case  of  JV^ew  York  Bow- 
ery Fire  Insurance  Co,  v.  ^New  York  Fire  Insurance  ('), 

(')  2  Dow.,  263.  O  17  Wend.,  869. 
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cited  in  the  argument  before  us.  In  that  case  the  plaintiffs 
had  insured  certain  property  against  fire,  and  the  pi-esident 
of  the  company  heard  tnat  the  person  insuring  with  them, 
or  at  least  some  one  of  the  same  name,  had  been  so  unlucky 
as  to  have  had  several  fires,  in  each  of  which  he  was  heavily 
insured.  The  plaintiffs  reinsured  with  the  defendants,  but 
did  not  inform  them  of  this.  A  fire  did  take  place,  the  in- 
sured came  upon  the  plaintiffs,  who  came  upon  the  defen- 
dants. The  judge  directed  the  jury  that  if  this  information 
given  to  the  president  of  the  plaintiffs  was  intentionally  kept 
ack,  it  would  vitiate  the  policy  of  reinsurance.  The  jury 
found  for  the  plaintiffs,  but  the  court,  on  appeal,  directed  a 
new  trial  on  the  ground  that  the  concealment  was  of  a  ma- 
terial fact,  and,  whether  intentional  or  not,  it  vitiated  the 
insurance. 

It  is  to  be  observed  that  the  excessive  valuation  not  only 
539]  niay  *lead  to  suspicion  of  foul  play,  but  that  it  has  a 
direct  tendency  to  make  the  assured  less  careful  in  selecting 
the  ship  and  captain,  and  to  diminish  the  efforts  which  in  case 
of  disaster  he  ought  to  make  to  diminish  the  loss  as  far  as 
possible,  and  cannot  therefore  properly  be  called  altogether 
extraneous  to  the  risks;  but  we  would  scarcely  base  our 
judgment  on  so  special  a  ground. 

We  agree  that  it  would  be  too  much  to  put  on  the  assured 
the  dutv  of  disclosing  everything  which  might  influence  the 
mind  oi  an  underwriter.  JBusiness  could  hardljr  be  carried 
on  if  this  was  required.  But  the  rule  laid  down  in  Parsons 
on  Insurance,  vol.  i.,  p.  495,  that  all  should  be  disclosed 
which  would  affect  the  judgment  of  a  rational  underwriter 
governing  himself  by  the  principles  and  calculations  on  which 
underwriters  do  in  practice  act,  seems  to  us  a  sound  one. 
We  do  not  think  any  of  the  cases  cited  by  Duer  are  in  con- 
travention of  it ;  and  applying  it  to  the  present  case,  there 
was  distinct  and  uncontradicted  evidence  that  underwriters 
do  in  practice  act  on  the  principle  that  it  is  material  to  take 
into  consideration  whether  the  overvaluation  is  so  great  as 
to  make  the  risk  speculative.  It  appears  to  us  a  rational 
practice.  We  think,  therefore,  that  the  judge  could  not  do 
otherwise  than  leave  this  question  to  the  ]ury,  and  that  their 
verdict  was  not  against  tne  weight  of  evidence,  and  should 
not  be  disturbed. 

It  will  be  for  the  counsel  on  both  sides  to  consider  what 
course  they  will  take  as  to  the  rest  of  the  rule. 

jRvle  as  to  the  issvs  on  concealment  discharged. 

Attorneys  for  plaintiffs :  HiUyer^  Fenwick  &  Stibbard. 

Attorneys  for  defendant :  IloUa/nSy  Son  &  Coward. 
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[Law  Reports,  9  Queen's  Bench,  640.] 
July  6,  1874. 

♦Ashcroft   and   Others   v.  The  Crow   Orchard    [540 
Colliery  Company,  Limited. 

Ship  and  Skipping — Charterparty — Demurrage — Delay  in  Loading — "  To  he  loaded 
vfiih  the  fut*al  Dispatch  of  the  Port 

By  charterparty  the  master  of  the  plaintiffiB'  vessel,  the  D.,  engaged  to  receive  on 
board  and  load  a  car^  of  coal  at  the  port  of  L.,  "  to  be  loaded  with  the  usual  dis- 
patch of  the  port,  or  if  longer  detained  to  be  paid  40«.  per  day  demurrage  "  and  the 
defendants  engaged  to  load  upon  the  above  terms.  The  loading  was  to  take  place  at 
the  B.  docks,  and  by  one  of  the  regulations  of  the  docks  no  coal  aeent  was  to  be 
allowed  to  have  more  than  three  vessels  in  the  B.  docks  loading  ana  to  load  at  the 
cranes  at  one  time.  The  defendants  acted  as  their  own  coal  aeents,  and  when  the 
charterparty  was  entered  into  they  had  three  ships  loading  m  B.  docks,  and  ten 
other  charters  in  their  books  having  priority  over  the  plaintiffs.  In  consequence  of 
these  engagements  the  B.  was  not  allowed  to  go  into  the  B.  docks  until  thirty  .days 
after  she  was  ready  to  do  so  : 

Held,  that  the  contract  by  the  defendants  was  absolute  to  load  with  the  usual  dis- 
patch of  the  port  of  L.:  that  the  D.  had  not  been  so  loaded ;  and  that  the  defendants 
were  therefore  liable  to  pay  for  the  delay. 

TapecoU  v.  Balfour  (4  Eng.  Rep.,  816)  distinguished. 

First  count  for  a  breach  pf  a  charterparty  for  not  loading 
with  the  usual  dispatch  of  the  port  of  Liverpool. 

Second  count  for  not  obtaining  within  a  reasonable  time 
an  order  entitling  the  plaintiffs'  vessel  to  enter  the  Bramley 
Moore  Dock  at  Liverpool. 

Third  count  for  demurrage,  and  for  money  due  on  ac- 
counts stated. 

Pleas :  1,  as  to  first  and  second  count,  a  denial  of  the 
promises ;  2,  as  to  same,  a  denial  of  the  breaches ;  8,  as  to 
residue  of  declaration,  never  indebted. 

Joinder  of  issue. 

At  the  trial  before  Quain,  J.,  at  the  Liverpool  summer 
assizes,  1873,  a  verdict  was  entered  for  the  plaintiffs  for  an 
agreed  sum,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  defendants. 

A  rule  was  accordingly  obtained,  on  the  ground  that  the 
facts  proved  did  not,  on  the  true  construction  of  charter- 
I>arty,  disclose  any  liability  on  the  part  of  the  defendants. 

June  11.    Aspinally  Q.C.,  and  Bremner^  showed  cause. 

C.  Russell^  Q.C.,  and  Lupton^  in  support  of  the  rule. 

♦The  facts,  the  course  of  the  trial,  and  the  argu-  [541 
ments  sufficiently  appear  in  the  judgment  of  the  court. 
In  addition  to  the  cases  referred  to  in  the  judgment,  the 
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following  authorities  were  cited :   F<yrd  v.  Cotesworth  (')  ;• 
Harris  v.  Dressman  (') ;  8hadforth  v.  Cory  (■). 

Cur,  adv.  vttXt. 

July  6.  The  iudgraent  of  the  court  (Mellor,  Lush,  Quain, 
and  Archibald,  JJ.),  was  delivered  by 

Lush,  J.:  This  was  an  action  for  demurrage  tried  before 
my  Brother  Quain  at  Liverpool,  when  a  verdict  was  entered 
for  the  plaintiffs  for  £60,  being  for  thirty  days  demurrage, 
with  leave  to  the  defendants  to  move  to  enter  a  nonsuit ; 
the  court  being  empowered  to  draw  all  inferences  of  fact 
and  to  amend  the  pleadings  if  necessary.  All  questions  of 
reasonableness  were  to  be  for  the  court. 

By  the  charterparty,  dated,  Liverpool,  the  22d  of  Janu- 
ary, 1873,  the  master  en^ged  to  receive  and  load  on  board 
his  vessel  the  Christiana  JDavies,  of  Barrow,  a  full  and  com- 
plete cargo  of  coal,  about  140  tons,  and  proceed  to  Belfast 
and  deliver  the  same  as  per  bills  of  lading  at  certain  specified 
freight,  &c.  "To  be  loaded  with  the  usual  dispatch  of  the 
port  and  discharged  26  tons  per  working  days,  or  if  longer 
detained  to  be  paid  40s.  per  day  demurrage."  The  defen- 
dants thereby  engaged  to  load  the  vessel  '*on  the  above 
terms."  By  a  memorandum  at  the  foot,  the  vessel  was  to 
load  in  the  Bramley  Moore  or  Wellington  Docks,  high 
level  railway. 

By  the  published  dock  regulations,  which  it  must  be  taken 
were  known  to  both  parties,  it  is  ordered  amongst  other 
things,  '*No  vessel  is  to  be  allowed  to  enter  the  bramley 
Moore  or  Wellington  Docks  to  load  coal  from  the  high  level 
railway  except  upon  the  production  of  a  jerque  note  or  a 
certificate  from  the  master  of  the  dock  in  which  the  vessel  is 
lying  at  the  time,  showing  that  she  is  ready  to  commence 
loading,  and  also  a  certificate  from  the  coal  agent  that  she 
is  to  load  coal  at  the  high  level.  No  coal  agent  to  be 
allowed  to  load  more  than  two  flats  at  the  cranes  at  the 
642]  same  time,  nor  to  have  more  than  three  ^vessels  in  the 
Bramley  Moore  or  Wellington  Docks  (both  inclusive)  load- 
ing and  to  load  at  the  cranes  at  one  time. 

"No  vessel  to  be  entered  in  the  application  or  berthing 
book  before  she  is  in  either  the  Bramley  Moore  or  the  Wel- 
lington Dock ;  each  vessel  to  be  berthed  in  regular  turn  as 
entered,  if  the  specified  quantity  of  coal  is  at  the  Sandhills 
Station;  if  not,  the  next  vessel  on  turn,  having  sufficient 
coal  ready,  to  take  the  berth ;  any  vessel  losing  ner  turn  in 
consequence  of  coal  for  her  not  bemg  ready  at  the  Sandhills 

(>)  Law  Rep.,  4  Q.  B..  127.  '     (•)  28  L.  J.  (Ex.),  210. 

O  82  L.  J.  (Q.B.),  79;  in  error,  p.  879. 
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Station  to  be  considered  first  on  tarn  when  the  coals  are 
ready.  Plats  and  vessels  to  follow  the  same  order  as  to 
turn  for  loading  whether  entered  for  the  cranes  or  the 
shoot." 

It  was  admitted  that  the  master  obtained  in  proper  time 
the  requisite  certificate  from  the  master  of  the  dock  in  which 
the  vessel  was  lyinjj,  and  that  the  defendants  gave  their  cer- 
tificate in  proper  time ;  also  that  the  vessel  was  regalarly 
Sat  on  the  docK  books  and  would  have  been  loaded  without 
elay  had  it  not  been  for  the  fact,  which  fact  was  unknown 
to  the  master  at  the  time  she  entered  into  the  charterparty, 
that  the  defendants  acted  as  their  own  coal  agents,  and  that 
they  had  at  the  time  three  ships  loading  in  the  dock,  and 
ten  other  charters  in  their  booKs,  which  had  priority  over 
the  plaintiffs.  In  consequence  of  these  engagements,  the 
vessel  was  not  allowed  to  ffo  into  dock  till  the  6th  of  March, 
a  period  of  thirty  days  after  she  was  ready  to  do  so.  The 
loading  was  Commenced  and  completed  on  the  following  day. 

It  was  conceded  that  thirty  days  was  an  unusual  period 
of  detention,  and  that  the  delay  was  caused  not  by  the  pres- 
sure of  business  in  the  dock  or  any  inabilitv  on  the  part  of 
the  dock  company  to  facilitate  the  dispatch  of  the  vessel, 
for  vessels  booked  after  the  Christiana  fiavies  by  other  coal 
agents  were  loaded  and  dispatched  before  her,  but  solely  by 
the  incapacity,  which  the  defendants  had  placed  themselves 
under  by  their  previous  engagements,  of  getting  a  berth  for 
her  at  an  earlier  period. 

On  the  other  hand,  it  was  conceded  that  the  defendants 
were  guiltv  of  no  delay  which  it  was  in  their  power  to  avoid 
consistently  with  their  previous  engagements. 

The  question  is  then,  what  is  the  contract  which  the  de- 
fendants entered  into  by  the  charterparty  i  The  words  are. 
not  that  the  *ves8el  is  to  be  "loaded  in  turn  according  [64o 
to  the  charterer's  books  or  enffagements,"  or  to  be  loaded 
"next  after  a  particular  vessel,"  or  in  any  other  prescribed 
order;  but  "to  be  loaded  with  the  usual  dispatch  of  the 
port." 

The  defendants'  counsel  contended  that  these  words  apply 
onl^  to  a  delav  in  the  process  of  loading  when  the  vessel  has 
arrived  at  the  berth,  and  that  they  have  no  reference  to  a  de- 
tention outside  the  loading  place,  though  caused  by  the  act 
or  default  of  the  charterer,  and  he  rehed  upon  the  case  of 
Kearon  v.  Pearson  (*)  in  support  of  the  position.  That  case, 
however,  by  no  means  justifies  the  argument  based  upon  it. 
The  words  of  the  charter  were  in  substance  the  same  as  here, 

(>)  7  H.  4  N.,  886:  81  L.  J.  (Ex.),  1. 

10  Eng.  Rep.  22 


170  COURT  OF  QUEEN'S  BENCH.  [L.  B. 

1874  Ashcroft  v.  Crow  Orchard  Colliery  Co. 

namely,  "to  be  loaded  with  usual  dispatch."  The  facts 
were  that  the  loading  was,  after  it  had  commenced,  inter- 
rupted by  a  severe  frost,  which  closed  the  canal  through 
which  the  coals  were  to  be  brought  from  the  pit,  and  thus 
prevented  the  charterer  from  getting  them  to  the  loading 
place  ;  and  the  court  held  the  meaning  of  the  clause  to  be, 
that  the  vessel  should  be  loaded  with  the  usual  dispat^ch  of 
persons  who  had  a  cargo  in  readiness  at  the  dock  for  the 
purpose  of  loading,  and  therefore  that  the  charterer  was  re- 
sponsible for  the  delay  occasioned  by  the  frost.  So  far  from 
supporting  the  argument  that  the  charterer  is  not  liable  for 
delay  occasioned  by  his  own  act  or  default,  that  case  estab- 
lishes that  the  engagement  to  load  "with  the  usual  dispatch  " 
is  absolute,  and  admits  of  no  qualification  so  as  to  dispense 
with  performance,  even  where  tne  performance  was  hindered 
by  a  casualty  which  the  charterer  could  not  prevent.  It  is 
true  the  delay  in  that  case  occurred  during  the  process  of 
loading,  and  the  court  had  not  to  consider  what  would  have 
been  the  effect  of  a  detention  at  the  dock's  mouth,  but  we 
see  no  reason  for  limiting  the  obligation  to  the  mere  process 
of  loading.  It  undoubtedly  includes  that  process,  and  re- 
quires it  to  be  done  with  the  usual  dispatcn,  but  we  are  of 
opinion  that  it  goes  further  and  covers  the  whole  period 
from  the  time  when  the  vessel  at  the  port  is  placed  at  the 
disposal  of  the  charterer  there  in  a  condition  to  receive  her 
cargo.  The  object  is  to  provide  against  unusual  delay  on 
the  part  of  the  charterer  in  putting  the  cargo  on  board,  and 
whether  the  delay  occurs  in  the  course  of  loading  or  before 
644]  the  loading  commences,  ^whether  it  consists  in  keep- 
ing the  vessel  outside  or  inside  the  dock,  is  obviously 
immaterial.  The  question  is  whether  the  vessel  is  at  his  dis- 
posal, and  whether  the  detention  is  his  act.  If  so,  the  con- 
tract is  broken  as  much  in  the  one  case  as  in  the  other. 

It  was  further  contended  that  the  vessel  could  not  be  said 
to  have  been  ready  to  receive  cargo  so  long  as  she  lay  out- 
side the  dock ;  that  it  is  the  duty  of  the  shipowner  to  find 
his  way  into  the  dock ;  and  that  he  takes  the  risk  of  any  ob- 
stacles which  occur  to  prevent  his  getting  there ;  and  Tap- 
scott  V.  Balfour  (')  was  relied  on  in  support  of  this  argument. 
That  was  a  charter  under  which  the  ship  was  ordered  to 
load  in  one  of  the  docks  mentioned  in  this- charter,  the  Wel- 
lington Dock,  which  was  governed  by  the  same  regulations 
as  the  Bramley  Moore  Dock.  The  vessel  was  detained 
there,  as  in  this  case,  outside  the  dock,  and  for  a  similar 
reason,  namely,  because  the  coal  agent  who  had  the  loading 

(')  Law  Rep.,  8  C.  P.,  46. 
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for  the  charterer,  had  not  only  three  vessels  in  the  dock  at 
the  time,  but  two  others  booked  to  come  in  before  the  plain- 
tiffs'. The  court  held  that  the  lay  daj^s  commenced  only 
from  the  time  when  the  vessel  was  admitted  into  the  dock, 
the  loss  arising  from  being  kept  outside  by  virtue  of  the 
dock  regulations  being  a  loss  the  risk  of  which  was  under- 
taken by  the  shipowner. 

At  first  sight  tnat  case  appears  to  bear  a  close  resemblance 
to  the  present  case,  and  it  is  not  to  be  wondered  at  that  the 
defendants'  counsel  strongly  relied  upon  it  as  an  authority 
in  his  favor.  But  when  examined,  the  supposed  resem- 
blance disappears.  The  words  of  the  charter  were:  ''The 
vessel  shall  proceed  direct  to  any  Liverpool  or  Birkenhead 
dock  as  ordered  by  charterer,  and  there  load,  in  the  usual 
and  customary  manner,  a  full  and  complete  cargo  of  coals." 
The  court  held  that  this  stipulation  applied  to  tne  mode  and 
not  to  the  time  of  loading.  "There  is,"  says  Bovill,  C.J., 
"  no  express  stipulation  with  respect  to  the  time  at  which 
the  loading  is  to  commence,  except  that  it  is  not  to  com- 
mence before  the  1st  of  July.  Then  what  is  the  ordinary 
rule  under  such  circumstances,  where  the  port,  but  no  par- 
ticular place  in  the  poll;  to  which  the  vessel  is  to  proceed,  is 
named  ?  It  means  that  the  time  is  to  commence  from  the 
arrival  of  the  vessel  at  the  usual  place  of  loading  in  that 
port.  The  stipulation  is,  in  effect,  *that  the  vessel  [545 
should  proceed  to  the  Wellington  Dock  and  there  load  her 
cargo.  Therefore  the  lay  days  do  not  commence  till  she 
has  got  into  the  Wellington  Dock.  If  by  reason  of  the  dock 
regulations  she  cannot  enter  into  that  dock  before  a  certain 
time,  the  loss  by  such  delay  must  fall  on  the  shipowner." 

Assuming  this  construction  of  the  clause  in  that  charter 
to  be  the  correct  one,  the  grounds  of  the  judgment  are  inap- 

Elicable  to  the  present  case.  The  intention  of  the  parties 
ere  was  evidently  that  the  charterer  should  not,  and  the 
words  bind  him  that  he  will  not,  detain  the  vessel  for  want 
of  cargo  beyond  the  usual  and  ordinary  period  of  delay  at 
the  dock. 

Evidence  was  given  to  show  that  the  plaintiffs  might,  if 
they  had  chosen,  have  obtained  information  from  the  dock- 
master  before  they  entered  into  the  contract  as  to  the  num- 
ber of  vessels  which  the  defendants  had  in  the  dock  or  on 
their  books,  but  they  were  under  no  obligation  to  do  so,  and 
it  would  have  been  immaterial  if  they  had,  and  if  it  were 
shown  that  they  knew  these  facts. 

We  construe  the  stipulation  as  a  contract  by  the  char- 
terer that  he  will  load  with  the  usual  dispatch,  and  it  is  no 
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answer  to  say  that  he  was  unable  to  do  so,  nor  would  it  be 
any  more  an  answer  to  say  that  the  plaintiffs  knew  it.    The 

S round  on  which  leave  was  reserved  having  failed,  the  ver- 
ict  stands  for  the  amount  agreed  on  at  the  trial. 

Rule  discharged. 

Attorneys  for  plaintiffs :  Bremner  &  Son,  Liverpool. 
Attorneys  for  defendants  :  Venn  <fe  Son. 


[Law  Reports,  9  Queen's  Bench,  646.] 
June  6,  1874. 

646]  *Taylob  and  Others  v.  The  Liverpool  and  Great 
Western  Steam  Company. 

Ship  and  Sfdppinff^Bill  of  Lading — Exemption  of  "Thieves"  "Barratry,**  "Damage 
to  €hod»  which  can  oe  insured  agaiii^t." 

The  plaintiflis  shipped  at  Liverpool,  on  board  defendants*  ship  for  New  York,  a  box 
of  diamonds  onder  a  oill  of  lading  by  which  were  excepted,  inter  aha,  "  pirates,  rob- 
bers, thieves,  vermin,  barratry  of  master  and  mariners.  .  .  ."  The  box  was  stolen 
during  the  voyage  or  on  the  ship's  arrival  in  port,  before  the  time  for  delivery ;  but 
there  was  no  evidence  to  show  whether  it  was  stolen  by  one  of  the  crew  or  by  pas- 
Benjrer,  or,  after  her  arrival,  by  some  person  from  the  shore: 

ndd,  first,  that  "thieves'*  must  be  interpreted  as  in  a  policy  of  insurance,  and 
only  applied  to  thieves  external  to  the  ship ;  and,  assuming  theft  by  one  of  the  crew 
to  be  "  barratry,"  secondly,  that  it  lay  on  the  defendants,  the  shipowners,  to  bring 
the  loss  within  one  of  the  exceptions,  by  showing  by  whom  the  theft  had  been  com- 
mitted ;  and  that  the  plaintiffs  were  therefore  entitled  to  recover  for  the  loss. 

The  bill  of  lading  also  contained  a  clause :  "  the  shipowner  is  not  to  be  liable  for 
any  damage  to  any  goods  which  is  capable  of  beins  cdvered  by  insurance  " : 

Hdi,  that  "  damage"  would  include  damage  to  we  goods  amounting  to  a  total  lose 
or  destruction  of  them,  but  did  not  apply  to  the  case  of  the  abstraction  of  the  goods. 

Case  stated  without  pleadings. 

The  action  was  brought  to  recover  damages  for  the  non- 
delivery and  loss  of  a  box  of  diamonds. 

The  plaintiffs  are  merchants  carrying  on  business  in  New 
York.  The  defendants  are  the  owners  of  the  steamship  Ne- 
vada, one  of  a  line  of  passenger  ships  running  betwen  Liver- 
pool and  New  York. 

On  the  25th  of  July,  1871,  the  plaintiffs  caused  to  be 
shipped  at  Liverpool,  on  board  the  Nevada  for  New  York, 
five  boxes  of  diamonds,  and  the  defendants  accepted  and  re- 
ceived them  from  the  plaintiffs,  to  be  carried  on  board  the 
ship  from  Liverpool  to  New  York,  on  the  terms  of  five  bills 
of  lading  respectively,  which  were  all  in  the  same  form. 

The  following  are  the  material  parts  of  the  bill  of  lading : 
"Received,  in  good  order,  Ac,  on  board  the  steamship  Ne- 
vada, one  box,  said  to  contain  precious  stones  of  the  value 
of  £950,  to  be  delivered  from  the  ship's  deck  (subject  to  the 
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exceptions  and  *restriction8  in  the  following  and  nn-  [647 
dermentioned  clause)  at  the  port  of  New  York :  The  act  of 
God,  the  Queen's  enemies,  pirates,  robbers,  thieves,  vermin, 
barratry  of  master  and  mariners,  restraints  of  princes  and 
rulers  or  people,  sweating,  insufficiency  of  package  in  size, 
strength,  or  otherwise,  leajfeage,  breakage,  pilferage,  wastage, 
rain,  frost  .  .  .  ;  and  all  damage,  loss,  or  injury  arising 
from  the  perils  or  things  above  mentioned,  and  whether  such 
perils  or  things  arise  from  the  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master,  the  mariners,  engineers, 
stevedores,  or  other  persons  in  the  service  of  the  shipowner, 
always  excepted." 

The  bill  of  lading  also  contained  the  following  clause  i 

*'  The  shipowner  is  not  to  be  liable  for  anj  damage  to  anv 
goods  which  is  capable  of  being  covered  by  insurance.  ..." 

Four  of  the  boxes  of  diamonds  were  duly  delivered  by 
the  defendants  to  the  plaintiffs  at  New  York,  but  the  re- 
maining box  was  stolen  during  the  voyage,  and  has  never 
been  delivered  to  the  plaintiffs.  The  diamonds  were  stolen 
when  on  board  the  ship,  either  on  the  voyage  or  after  her 
arrival  in  port  before  the  time  for  delivery  arrived  ;  but 
there  was  no  evidence  to  show  whether  they  were  stolen  by 
one  of  the  crew  or  by  a  passenger,  or  after  her  arrival  by 
some  person  from  the  shore. 

At  the  time  of  the  shipment,  the  diamonds  were  insured 
for  the  voyage  by  two  policies  effected  at  Lloyd's.  A  claim 
for  the  loss  in  question  was  made  upon  the  underwriters 
upon  the  policies  and  was  paid. 

The  auestion  for  the  opinion  of  the  court  was  whether  the 
plaintins  are  entitled  to  recover  from  the  defendants  the 
value  of  the  box  of  diamonds. 

CoJien^  Q.C.  (with  him  HoUa7n8\  for  the  plaintiffs:  On 
the  facts  stated  in  the  case  the  defendants  have  not  shown 
tlie  loss  of  the  box  of  diamonds  to  have  been  caused  by  any 
of  the  excepted  perils.  The  exception  of  "thieves"  must 
receive  the  same  interpretation  as  has  been  put  upon  the 
word  ''  theft"  in  similar  clauses  in  policies  of  insurance.  In 
2  ArnovZd  on  Insurance,  p.  704,  4tn  ed.,  under  the  heading 
"  Of  thieves,"  it  is  said :  ''  The  theft  that  is  insured  against 
by  name  in  the  policy  means  that  which  is  accompanied  hj 
violence  {latrocinium),  and  not  simple  theft  {fwrtwnC):  it 
being  *an  old  and  elementary  rule  of  the  law  of  insur-  [548 
ance,  i!tL2Xfuriwnh  Twn  est  casus  fortuitus^B  not  one  of  the 
fortuitous  events  against  which  the  owner  may  seek  indem- 
nity by  insurance,  but  one  which  the  law  presumes  might 
have  been  prevented  by  the  exercise  of  due  vigilance."    It 
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lies  on  the  shipowner  to  bring  himself  within  the  exception  ; 
but  it  is  left  doubtful  in  the  case  whether  th«  loss  was  oc- 
casioned by  latrocinium  or  furtum;  for  it  is  expressly  stated 
that  there  was  no  evidence  to  show  whether  tne  diamonds 
were  stolen  by  one  of  the  crew,  by  a  passenger,  or  by  some 
one  from  the  shore.  Again,  the  clause  as  to  insurance  will 
not  avail  the  defendants,  which  says  that  "  the  owner  is  not 
to  be  liable  for  any  damage  to  any  goods  which  is  capable 
of  being  covered  by  insurance."  ^'Damage"  to  the  goods 
must  involve  some  injury  to  the  goods,  and  cannot  apply  to 
the  mere  abstraction  of  them. 

Her  Schelly  Q.C.  (with  him  R.  V,  WilUams\  for  the  defen- 
dants: "  Damage"  must  include  loss  of  the  goods,  other- 
wise a  total  loss  could  riot  be  insured  against ;  so  that  the 
defendants  are  within  this  exception.  But  the  loss  is  also 
within  the  exception  of  "thieves."  The  word  must  have  its 
general  and  wider  meaning,  and  not  be  confined  to  the  lim- 
ited meaning  which  has  been  given  to  it  in  cases  on  policies 
of  insurance,  in  which  the  clauses  are  verjr  differently 
worded  from  the  present  clause.  "Pilferage  is  amongst 
the  exceptions,  which  obviously  is  pointed  at  petty  thefts 
by  passengers  or  crew;  and  why  is  not  "thieves"  to  be 
held  to  apply  equally  to  these  classes,  and  not  merely  to 
thieves  outside  the  ship?  If  "thieves"  is  to  have  this  re- 
stricted meaning,  the  preceding  word  "robbers"  is  ren- 
dered useless ;  whereas  in  J)e  RothscTiiM'  v.  Royal  Mail 
Steam  Packet  Co.Q,  it  was  held  that  "robbers'^  has  the 
very  meaning  to  which  it  is  now  sought  to  limit  "  thieves." 
Again,  this  loss  may  come  under  the  exception  of  "  barratry 
of  the  master  or  mariners."  In  1  PhiUips  on  Insurance, 
§  1,071,  it  is  said :  "  Theft,  embezzlement,  and  wilful  destruc- 
tion of  the  property  insured,  are  in  their  nature  barratrous 
acts."  The  definition  of  barratry  given  in  2  Arnouldon  In- 
surance, pp.  706,  711,  is  to  the  same  effect.  Lastly,  the  loss 
being  ^r/ma/ac/c  brought  within  one  of  the  exceptions,  the 
onus  lies  on  the  plaintiffs  to  show  that  it  was  caused  in  a 
manner  or  by  a  species  of  theft  which  is  not  within  the 
5491  *exception.  In  CzecJi  v.  General  Steam  JNavigaMon 
Co.  ( )  (it  having  been  established  by  PhiUips  v.  Clark  (■), 
that  the  exception  of  "breakage,  leakage,  or  damage"  did 
not  extend  to  such  damage  caused  by  tne  negligence  of  the 
shipowner),  it  was  held  that  it  lay  on  the  plaintiffs,  the 
shippers,  to  show  that  the  damage  was  caused  oy  the  defen- 
dants' negligence. 

O  7  Ex.,  784 ;  21  L.  J.  (Ex.),  278.  («)  2  C.  B.  (N.S.),  166;  26  L.  J.  (C.P.), 

(«)  Law  Rep.,  8  0.  P.,  14.  168. 
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Cohen^  Q.C.,  in  reply :  There  is  nothing  in  the  decision  in 
Czech  V.  Oeneral  Steam  Namqaiion  Go.  (*)  to  show  that  the 
onus  is  on  the  plaintiffs  in  the  present  case ;  all  that  was 
decided  was,  that  there  was  evid!ence  for  the  jury  that  the 
damage  was  caused  by  the  negligence  of  the  defendants' 
servants,  following  out  the  principle  of  Qrill  v.  Oeneral  Iron 
Screw  Collier  Co,  (") 

Lush,  J.:  This  case  is  one  of  considerable  4ifficulty,  and 
1  have  felt  great  doubt  during  the  argument  as  to  the  con- 
struction to  be  put  upon  the  clause  of  exception  in  this  bill 
of  lading ;  but  after  consideration  I  have  satisfied  myself 
that  the  loss  of  this  box  of  diamonds  is  not  within  any  of 
the  exceptions,  and  that  the  plaintiffs  are  entitled  to  iudg- 
ment.  The  case  states  that  the  box  was  stolen  while  on 
board  the  vessel,  either  during  the  voyage  or  after  her 
arrival  in  port ;  but  there  was  no  evidence  to  show  whether 
it  was  stolen  by  one  of  the  crew,  or  by  a  passenger,  or,  after 
her  arrival,  by  some  person  from  the  shore.  From  this 
statement  we  must  take  it  as  a  fact  that  there  were  passen- 
gers on  board.  The  question  is;  is  that  loss  within  any  of 
the  exceptions  in  the  bill  of  lading,  which  are  the.  act  of 
God,  the  Queen's  enemies,  pirates,  robbers,  thieves,  barratry 
of  the  master  or  mariners,  &c.  1  The  first  g^uestion  is,  does 
"thieves"  include  persons  on  .board  the  ship,  or  is  it  to  be 
limited,  as  ha«  been  held  in  cases  as  to  policies  of  insurance, 
to  persons  outside  the  ship  and  not  belonging  to  it.  The 
word  is  ambiguous,  and,  being  of  doubtful  meaning,  it  must 
receive  such  a  construction  as  is  most  in  favor  of  the  ship- 
per, and  not  such  as  is  most  in  favorof  the  shipowner,  for 
whose  benefit  the  exceptions  are  framed  ;  for  if  it  was  in- 
tended to  give  to  it  the  larger  meaning  which  is  now 
contended  for,  the  intention  to  give  the  shipowner  that  pro- 
tection ought  to  have  been  ^expressed  in  <5lear  and  [o50 
unambiguous  language.  It  is  not,  I  think,  reasonable  to 
suppose,  when  the  language  used  is  ambiguous,  that  it  was 
intended  that  the  shipowner  should  not  be  liable  for  thefts 
by  one  of  the  crew  or  persons  on  board.  The  shipowner 
must  protect  himself  if  he  intends  this  by  the  use  of  unam- 
biguous language.  I  say  nothing  as  to  whether  barratry 
can  include  theft  by  one  of  the  crew,  because  there  were 
passengers  on  board,  and  therefore  the  theft  was  not  neces- 
sarily committed  by  one  of  the  crew,  but  might  have  been 
committed  by  one  of  the  passengers.  Then  is  the  loss  within 
the  exception  as  to  insurance, — ''the  shipowner  is  not  to  be 
liable  for  any  damage  to  any  goods  which  is  capable  of  be- 

0)  Law  Rep.,  8  C.  P.,  14.  Q)  Law  Rep.,  1  C.  P.,  600. 
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ing  covered  by  insurance  "1  I  do  not  agree  that  "damage" 
is  limited,  as  Mr.  Cohen  contended,  to  partial  damage  or 
injury,  as  distinguished  from  a  total  destruction  of  the 
thmg;  if  goods  were  so  much  damaged  as  to  be  totally 
destroyed,  that  would  be  damage  within  the  clause.  But  i 
think  that  it  must  be  confined  to  cases  where  the  goods 
receive  damage  from  some  peril  which  may  be  insured 
against,  and  tnat  it  does  not  extend  to  the  case  of  a  loss 
which  is  occasioned  not  by  any  damage  or  injury,  but  b^ 
the  total  bodily  abstraction  of  the  thing.  The  remaining 
question  is,  is  it  for  the  defendants  or  the  plaintiffs  to  show 
tnat  the  loss  is  within  one  of  the  exceptions  of  the  bill  of 
lading, — on  whom  does  the  onus  lie?  1  think  it  is  for  the 
defendants  to  bring  the  case  within  the  exception,  and  that 
it  lies  upon  them  to  show  that  the  act  of  theft  was  commit- 
ted by  some  one  outside  the  ship ;  and  that  the  onus  is  not 
on  the  plaintiffs  to  show  the  contrary. 

The  case  of  Czech  v.  Oeneral  Steam  Namgation  Co,  (*) 
seems  to  me  to  have  no  direct  bearing  on  this  case.  There 
it  was  stipulated  in  the  bill  of  lading  that  the  shipowner 
should  not  be  liable  for  breakage,  leakage,  or  damage 
(which  had  been  decided  by  previous  cases  not  to  include 
leakage,  breakage,  or  damage  caused  by  the  negligence  of 
the  shipowner  or  his  servants) ;  and  all  the  court  decided 
was,  that  assuming  that  it  was  necessary  for  the  plaintiff, 
the  shipper,  to  show  that  the  damage,  being  prima  fade 
exceptional,  was  caused  by  the  negligence  of  the  shipowner 
or  his  servants,  there  was  sufficient  evidence  of  such  negli- 
gence, the  nature  of  the  damage  itself  being  such  as  to  show 
551]  this.  That  case  ^therefore  does  not  touch  the  present. 
The  shipowner  is  prima  fade  responsible  for  the  non-deliv- . 
ery  of  the  box  of  diamonds.  He  says, — ^according  to  the 
meaning  I  have  put  upon  the  word  "thieves," — "I  will  not 
be  liable  for  the  loss  it  the  box  be  stolen  by  persons  not  be- 
longing to  the  ship."  He  has  not  shown  that  the  box  was 
stolen  by  some  person  not  belonging  to  the  ship,  conse- 
quently he  fails  to  prove  that  the  loss,  for  which  he  \^  prima 
facie  liable,  was  within  any  of  the  exceptions.  The  plain- 
tiffs are  therefore  entitled  to  judgment. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  ques- 
tion is,  what  is  the  construction  of  the  contract  between  the 
parties  contained  in  the  bill  of  lading,  under  which  the  ship- 
owners 2ir^  prima  facie  liable  for  the  non-delivery  of  the  box 
entrusted  to  them  for  carriage?  I  have  had  considerable 
doubt  during  the  argument,  but  I  have  come  to  the  same 

(>)  Law  Rep.,  8  C.  P.,  U, 
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oonclnsion  as  my  Brother  Lush,  that  the  defeodants  have 
not  brought  themselves  within  any  of  the  exceptions  in  the 
bill  of  lading.  It  was  argued  for  the  defendants,  that  the 
shipowner  was  not  to  be  liable  for  any  damage  done  to  any 
goods  which  is  capable  of  being  covered  by  insurance,  and 
that  damage  by  the  loss  of  the  goods  was  included  in  this. 
Bat  I  think  the  clause  cannot  be  taken  to  have  so  extensive 
a  sense  as  this.  The  clause  talks  of  damage  to  the  goods ; 
there  may  be  damage  to  the  owner  by  loss  without  damage 
to  the  goods,  but  to  be  within  this  clause  the  loss  must  be 
bv  damage  to  and  not  by  the  total  abstraction  of  the  goods. 
Trtie  clause  points  to  some  injury  to  the  goods,  the  goods 
themselves  remaining  in  specie.  In  the  present  case,  there- 
fore, the  defendants  cannot  avail  themselves  of  this  clause. 
Then,  have  the  defendants  brought  themselves  within  the 
exception  as  to  thieves  ?  This  clause  seems  to  have  been 
copied  from  the  clause  contained  in  ordinary  policies  of  in- 
surance; and  in  policies  of  insurance  "thieves"  has  been 
held  to  refer  to  theft  with  violence,  to  lairocinium  as  op- 
posed to/orium.  It  is  for  the  shipowner  to  show  that  the 
intention  was  that  the  word  should  nave  the  other  meaning ; 
and  as  the  word  is  ambieuous,  I  think,  without  further  ex- 
planation, it  must  be  taKen  to  have  the  meaning  which  it 
nas  already  acquired  when  used  in  ordinary  policies  of 
insurance.  If  this  be  the  sense  in  which  it  is  *to  be  [552 
taken,  the  defendants  have  not  brought  themselves  within 
it,  as  it  is  quite  consistent  with  the  facts  that  the  box  was 
stolen  bv  one  of  the  crew,  by  a  passenger,  or  by  some  third 
person  from  the  shore  after  the  ship  arrived  in  port.  For 
the  same  reason,  viz.,  the  uncertainty  by  whom  the  boK 
was  stolen,  the  question  as  to  barratry  does  not  arise.  For 
these  reasons  I  agree  that  the  plaintiffs  are  entitled  to 
judgment. 

Judgment  for  the  plairUiffs. 

Attorneys  for  plaintiffs :  HoUams^  Son  &  Coward. 
Attorneys  for  defendants :  Ghregory^  Rowcliffes  &  Co. 

10  Eng.  Rep.  23 
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[Law  Reports,  9  Queen's  Bench,  566.] 

June  13,  1874. 

pN  THE  EXCHEQUER  CHAMBER.] 

665]  *Fox  V.  Clarke.  (») 

Conveyance  of  HouBe — "  HiniM  now  in  the  Occupation  of  F." — Ornamental  Frontage 
extending  across  adjoining  House — Easement, 

The  plaintiff  having  affreed  to  purchase  two  adjoining  houses,  agreed  to  sell  one 
to  P.,  and  by  plaintiff's  direction  that  house  was  conveyed,  in  1868,  to  P.  (and  by  P. 
in  1866  to  the  defendant)  in  fee,'tlie  description  being,  *'  all  that  dwelling-house  now 
in  the  occupation  of  P.,  together  with  the  walls  belonging  thereto."  The  houses 
were  in  a  street,  and  were  built  up  to  the  foot-pavement  On  the  front  of  defendant's 
house,  adjoining  the  front  of  plaintiff's  house,  was  a  slight  projection  nine  feet  wide ; 
in  the  middle  of  this  was  the  doorway,  three  and  a  half  feet  wide,  and  on  each  side 
of  the  doorway  was  a  pillar  supporting  a  shallow  portico ;  over  the  doorway  was  a 
window  of  the  same  width,  and  above  that  a  string  course  and  a  pediment,  all  sym- 
metrically placed  on  the  nine-feet  projection.  Inside,  the  party-wall,  dividing  the 
two  houses,  Instead  of  being  coincident  with  the  eictremity  of  the  nine-feet  projection, 
was  in  a  direct  line  with  one  side  of  this  doorway,  so  that  if  the  party- wall  had  been 
prolonged  in  a  straight  line  to  the  street,  two  feet  eleven  inches  of  the  width  of  the 
projection,  which  incfuded  part  of  the  portico  and  of  the  pediment  and  the  whole  of 
one  of  the  pillars  supporting  the  portico,  would  have  been  on  the  plaintiff's  side  of 
that  line ;  and  on  the  inside  these  two  feet  eleven  inches  which,  from  the  outside, 
appeared  to  be  part  of  defendant's  house,  formed  part  of  one  of  the  rooms  of  plaintiff's 
house.  The  defendant  having  painted  the  two  pillars,  the  portico,  and  the  whole  of 
the  pediment,  which  were  stucco,  but  had  never  oeen  before  painted,  plaintiff  brought 
an  action  of  trespass,  claiming  as  his  the  one  pillar,  the  part  of  the  portico,  and  the 
part  of  ^the  pediment  and  string  course  over  the  pillar,  all  of  -Which,  were  on  the 
plaintiff's  side  of  the  line  marking  the  middle  of  the  party-wall.  On  the  above  facts, 
the  court  having  power  to  draw  inferences  of  fact : 

Held  (reversing  the  judgment  of  the  Queen's  Bench),  that  the  parts  in  question 
were  parts  of  the  defendant's  house. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
discharging  a  rule  to  enter  the  verdict  for  the  defendant  ('). 

Declaration  for  trespass  in  painting  parts  of  the  walls  of 
plaintiffs  house. 

Please,  inter  alia^  2d,  that  the  said  house  and  the  said 
parts  of  the  said  walls  were  not  plaintiflPs  as  alleged; 
3d,  that  the  parts  of  the  said  walls  were  the  freehold  of 
defendant. 

Issue  joined. 

At  the  trial,  before  Blackburn,  J.,  at  the  Suffolk  Spring 
666]  Assizes,  *1872,  it  appeared  that  the  plaintifiE  had  be- 
come the  purchaser  in  fee  of  two  adjoining  houses,  Nos.  5 
and  7,  in  Museum  Street,  Ipswich,  and  he  had  agreed  to 
sell  the  southern  house.  No.  7,  to  R.  M.  Phipson ;  and  by 
deed  of  the  13th  of  August,  1858,  to  which  the  plaintiff  Was 

(»)  Reversing  8  Eng.  Rep.,  291.  («)  Law  Rep.,  *l  Q.  B.,  748. 
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a  party,  and  which  recited  the  plaintiflf's  agreement  to  pur- 
chase the  two  houses  and  his  agreement  to  sell  one  to  Pnip- 
8on,  the  owners  in  fee,  by  direction  of  the  plaintiff,  conveyed 
to  Phipson  in  fee  "all  that  messuage  or  dwelling-house, 
with  the  garden  thereto  belonging,  situate  in  the  parish  of 
St.  Matthew,  in  Ipswich,  lately  in  the  occupation  of  Miss 
Gooch,  now  in  the  occupation  of  the  said  K.  M.  Phipson, 
together  with  the  walls  belonging  to  the  said  messuage  and 

S remises,  and  the  walls  bounding  or  dividing  the  said  gar- 
en,  except  nevertheless  that  the  wall  dividing  the  said  mes- 
suage from  the  said  messuage  in  the  occupation  of  Robert 
Charles  Burton  [being  No.  6J,  and  retained  by  the  said  John 
Fox  [the  plaintiff],  is  to  be  considered  a  party -wall,  and  to 
be  enjoyed  by  the  said  John  Pox  and  the  said  R.  M.  Phip- 
son, and  their  respective  heirs  and  assigns,  and  their  respec- 
tive tenants  accordingly,  and  also  subject^  as  to  the  wall 
dividing  the  said  garden  hereby  conveyed  from  the  premises 
BO  retained  by  Pox  to  the  use  of  the  same  by  Pox,  nis  heirs 
and  assigns,  and  his  and  their  tenants,  in  common  with 
Phipson,  his  heirs  and  assigns,  and  his  and  their  tenants" 
....  and  (after  further  describing  the  back  premises) 
"which  said  messuage  and,  dwelling-house,  garden  walls, 
passages,  and  hereditaments  are  by  way  of  further  identity 
laid  down  and  delineated  on  the  map  or  plan  thereof  drawn 
in  the  margin  of  these  presents.  Together  with  all  and 
singular  the  houses,  outhouses,  edifices,  buildings,  yards, 
gardens,  rights,  ways,  paths,  passages,  waters,  watercourses, 
liberties,  privileges,  covenants,  profits,  and  commodities  and 
emoluments  whatsoever  to  the  said  messuage  or  dwelling- 
house  hereby  granted,  belonging,  or  appertaining,  or  in 
any  way  repul^  to  belong  or  appertain,  or  held,  occu- 
pied, or  enjoyed  with  or  as  part  oi,  parcel,  or  member  of 
the  same."  • 

Phipson,  by  deed  of  the  2d  of  January,  1866,  reciting  the 
above  conveyance,  conveyed  the  house  and  premises,  &c.,  to 
defendant  in  fee. 

The  two  houses  formed  part  of  a  row  of  houses  of  uniform 
♦elevation  in  Museum  Street,  built  quite  up  to  the  [567 
foot-pavement,  and  on  the  front  of  the  defendant's  house 
adjoining  the  front  of  the  plaintiff's  house  was  a  slight  pro- 
jection of  two  or  three  inches,  nine  feet  in  width.  Sym- 
metrically placed  in  the  middle  of  this  projection  was  the 
doorway,  three  feet  and  a  half  wide,  and  on  each  side  of  the. 
doorway  was  a  pillar  supporting  a  shallow  portico.  Over 
the  portico  was  a  bedroom  window,  of  the  same  width  as 
the  doorway,  and   over  that  was  a  pediment  which  ex- 
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tended  a  few  inches  over  each  side  of  the  projection,  and 
under  the  window  was  a  string  course,  which  also  extended 
the  whole  width  of  the  projection  (*).  On  the  inside,  how- 
ever, the  party- wall  dividing  the  defendant's  house  from  the 
J)laintiflrs  house,  instead  of  being  coincident  with  the  end  of 
he  projection,  was  about  two  feet  eleven  inches  more  to  the 
south,  being  in  a  direct  line  with  the  side  of  the  doorway,  so 
that  on  the  inside,  from  two  to  three  feet  of  that  which  ap- 
peared from  the  outside  to  form  part  of  the  defendant  s 
house,  formed  part  of  the  walls  of  one  of  the  front  rooms  of 
the  plaintiff  s  house  ("). 

The  plan  attached  to  the  conveyance  to  Phipson  was  a 
very  small  ground  plan  not  drawn  to  scale.  It  showed  the 
bades  of  the  two  pillars,  and  on  it  the  party- wall  was  drawn 
in  a  line  with  the  outside  of  the  base  of  the  pillar  outside. 

The  action  wAs  brought  for  painting  the  pillar  and  the 
parts  of  the  portico  over  it  and  of  the  string  course  and  of 
the  pediment,  all  of  which  were  to  the  north  or  plaintiff  a 
side  of  the  middle  of  the  party-wall,  and  all  of  which  the 
plaintiff  claimed  as  part  of  his  house,  while  the  defendant 
claimed  them  as  part  of  the  house  in  the  occupation  of 
Phipson.  The  houses  were  of  brick,  but  the  pillars,  pedi- 
ments, &c.,  were  of  stucco ;  it  did  not  appear  tnat  they  had 
ever  been  painted  before  by  any  one. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  on 
the  second  and  third  issues  (the  jury  being  discharged  as  to 
the  others),  with  leave  to  move  to  enter  the  verdict  on  those 
issues  for  the  defendant,  if  the  court,  having  liberty  to  draw 
inferences  of  fact,  should  be  of  opinion  that  on  the  evidence 
the  defendant  was  entitled  to  the  verdict. 

A  rule  was  obtained  accordingly,  which  was  afterwards 
5681  *discharged  by  the  majoritjr  of  the  court  (Blackburn 
and  Mellorf  JJ.),  Lush,  J.,  dissenting  ('). 

aMalley,  Q.C.  (with  him  Blofeld),  for  the  plaintiff. 

Manisty^  Q.C.  (with  him  BvZwer^  Q.C.,  and  Qraham\ 
for  the  defendant. 

The  arguments  were  the  same  as  in  the  court  below. 

Bramwell,  B.*:  I  agree  with  the  judgment  of  my  Brother 
Lush  ;  and  should  be  content  to  read  his  judgment  as  the 
grounds  of  my  decision.  But  I  will  put  it  on  a  more  tech- 
nical and  shorter  ground  thus :  the  declaration  says  that  the 
defendant  painted  part  of  the  plaintiflPsJiouse;  and  the  de- 
fendant says  it  was  not  part  oi  the  plaintiffs  house ;  and  it 
was  for  the  plaintiff  to  make  that  out.     To  my  mind,  he 

Q)  This  appeared  from  a  photo^aph        (')  This  appeared  from  a  plan  put  in. 
which  was  put  in  evidence.  (•)  Law  Rep.,  7  Q.  B.,  748. 
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clearly  has  not  done  so.    As  to  the  pillar,  I  cannot  see 
what  possible  ground  there  is  for  saying  it  is  part  of  the 

{plaintiff's  house,  except  that  it  is  built  in  front  oi  part  of  it. 
f  there  were  some  invariable  rule  of  law  or  physical  objec- 
tion to  the  front  of  one  house  extending  beyond  the  interior 
of  another,  there  might  be  something  in  the  case  for  the 
plaintiff,  but  no  such  reason  exists.  It  is  quite  open  to  a 
man  to  buUd  one  house  overlapping  the  other.  But  then  it 
is  said,  although  this  may  be  true  as  to  the  pillar  and  por- 
tico, it  is  not  true  as  to  the  string  course  and  pediment, 
which  are  part  of  the  outer  wall  of  one  of  the  rooms  of  the 
plaintiff's  nouse.  It  is  impossible,  when  one  looks  at  the 
photograph,  to  say  that  one  part  of  the  portico  belongs,  to 
the  defendant  and  the  other  does  not ;  but  then  the  plaintiff 
says  the  string  course  and  pediment  cannot  have  an  inde- 
pendent existence,  and  are  dependent  for  support  upon  the 
wall  which  the  iplaintiff  says  is  his.  But  it  appears  to  me 
that  the  plaintin  is  in  this  dilemma.  Either  the  projecting 
part  of  the  wall  belongs  to  the  plaintiff  alone,  or  to  the 

Elaintiff  and  defendant,  or  to  the  defendant  alone ;  but  if  it 
elongs  to  the  plaintiff  alone,  then  the  defendant  has  an 
easement  and  the  right  of  support  to  the  pediment  which  de- 
pends upon  the  plaintiff's  wall  for  support.  There  is  no 
difficulty  as  to  this.  The  law  as  to  the  disposition  of  two 
tenements  by  which  a  right  of  way  or  any  other  easement 
may  be  created  applies  to  the  case,  He!^  the  disposition 
was  by  the  owner  of  the  plaintiff's  and  *defendant  s  [569 
houses.  In  either  point  of  view,  therefore,  the  plaintiff  has 
not  succeeded  in  showing  that  the  defendant  committed  a 
trespass  and  painted  part  of  the  plaintiff' s  house.  What 
the  defendant  painted  was,  I  think,  no  part  of  the  plaintiff's 
house,  but  was  the  defendant's.  My  Brother  Blackburn  at 
the  close  of  his  judgment  says,  '*  What  I  base  my  judgment 
upon  is  this,  that  if  the  house  occupied  by  Mr.  Phipson 
meant  those  parts  he  used  and  enjoyed  internally,  with  the 
external  walls  that  protect  them,  then  the  parts  of  the  ad- 
joining house,  the  frontage  walls  which  protect  the  plaintiff's 
nouse,  did  not  pass  or  cease  to  be  the  plaintiff's  merely  be- 
cause they  are  external  ornaments  apparently  belonging  to 
the  defendant's  house ;  they  remain  the  plaintiff's,  as  exter- 
nal parts  of  his  house"  (*).  That  seems  to  assume  that  the 
parts  of  the  defendant's  house  which  project  beyond  the 

Elaintiff' 8  house  and  depend  for  continuance  on  the  plaintiff's 
ouse  cannot  be  part  of  the  defendant's  house.     I  have 

{})  Law  Rep.,  7  Q.  B.,  at  p.  768. 
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already  shown  that  there  is  no  such  rule  of  law.     The  judg- 
ment must  be  reversed. 

Keating,  J.:  I  am  of  the  same  opinion.  No  doubt, 
whichever  way  the  case  is  decided,  it  involves  possible  points 
of  considerable  difficulty  on  both  sides,  as  to  what  the  plain- 
tiff can  do,  or  is  prevented  from  doing,  and  vice  versa^  the 
defendant,  by  either  construction ;  but  I  entirely  agree  with 
the  judgment  of  my  Brother  Lush  in  the  court  below.  The 
question  turns  upon  whether  this  projection  is  part  of  the 
house  which  was  conveyed  by  the  deed  of  1858.  At  that 
time  the  buildings  were  in  the  same  state  as  now,  and  the 
defendant's  house  is  described  as  *'the  house  now  in  the 
occupation  of  Mr.  Phipson."  Drawing  the  inference  which 
we  are  entitled  to  draw  from  the  state  of  the  premises,  no 
doubt,  under  that,  description,  that  would  pass  which  the 
photograph  represents  as  the  house  occupied  by  Phipson. 
In  the  original  structure  the  projecting  part  must  have  been 
placed  on  the  flat  surface  of  the  wall  wnich  forms  the  out- 
side of  the  plaintiff's  house.  Is  there  anything,  in  point  of 
law,  that  prevents  the  projecting  part  from  passing  as  part 
of  the  defendant's  house,  if  it -is  sumciently  clear  that  it  was 
intended  to  pass  by  the  parties  to  the  deed?  I  can  see 
570]  nothing  to  prevent  it,  simply  ^because  a  part  happens 
to  overlap  a  part  of  the  plaintiflrs  house.  Now  were  the 
projections  intended  to  be  conveyed  as  part  of  the  house  ? 
This  is  a  question*  of  fact  to  be  decided  by  the  true  position 
of  the  premises,  unless  there  is  something  contradicting  or 
inconsistent  with  the  description  in  the  deed  of  "all  mat 
messuage  or  dwelling-house  lately  in  the  occupation  of  Miss 
Gooch ;  now  in  the  occupation  of  the  said  R.  M.  Phipson, 
together  with  the  walls  belonging  to  the  said  messuage  and 

{premises."  By  that  did  the  plaintiff  intend  to  retain  to 
limself  that  part  which  overlaps  his  front  room  ?  I  think 
not.  I  think  it  had  become  part  of  the  structure  of  the 
house  occupied  by  Phipson.  That  is  the  view  of  my  Brother 
Lush ;  and  I  confess  I  nave  not  heard  anything  to  convince 
me  that  it  is  not  perfectly  sound. 

Brett,  J.:  The  question  is,  what  is  the  construction  to  be 
put  on  the  conveyance  taking  it  with  relation  to  aH  the  facts 
that  existed  at  the  time.  There  were  two  houses,  both  be- 
longing to  the  same  parties ;  there  was  a  vertical  party- wall 
at  right  angles  to  the  front,  and  the  apparent  front  of  the 
defendant's  house  goes  beyond  this  vertical  party-wall;  so 
that  about  two  feet  and  a  half  in  width  of  this  projection  of 
a  few  inches,  were,  in  fact,  opposite  to  and  formed  the  outer 
wall  of  part  of  the  plaintiff's  nouse.     Tliat  was  the  state  of 
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facts.  How  is  the  deed  to  be  interpreted  which  professes  to 
pass  *'  the  house  occupied  by  Phipson  with  the  walls  belong- 
ing thereto?"  I  thinJk,  on  the  true  construction,  it  passed 
to  the  defendant  what  may  be  called  the  house  proper  and 
a  right  in  this  projection  as  a  common  right  of  wall  between 
him  and  the  plaintiff.  That  is,  it  is  to  be  taken  as  a  party- 
wall  belonging  both  to  the  plaintiff  and  defendant,  so  that 
neither  can  pull  down  or  substantially  alter  it  to  the  injury 
of  the  other. 

Cleasbt,  B.:  It  is  unfortunate,  where  two  persons  make 
a*  deed  with  a  plan,  that  the  plan  should  not  show  conclu- 
sively what  was  intended  to  pass.  The  right  of  the  plain- 
tiff and  defendant  must  depend  on  the  proper  construction 
to  be  put  upon  the  parcels,  which  must  be  looked  at  in  con- 
nection with  the  plan  and  the  state  of  .facts  then  existing. 
Now  the  conveyance  is  of  the  house  now  in  Phipson' s  occu- 
mtion,  together  with  the  walls  ^belonging  thereto.  [571 
Everything  that  could  be  fairly  called  the  house  would  pass 
under  this ;  and,  as  far  as  the  plan  is  concerned  it  does  not 
show  this  projection ;  but  the  conveyance  goes  on  to  say, 
**  together  with  all  the  walls,"  which  certainly  would  seem 
to  extend  to  this  projection. 

Amphlett,  B.  :  I  agree,  and  for  very  much  the  same  rea- 
sons as  those  given  m  the  judgment  of  my  Brother  Brett. 
In  construing  this  deed  you  must  suppose  the  parties  had 
the  houses  before  them.  And  as  to  the  external  elevation, 
it  would  appear  clear  that  the  whole  facade,  including  the 

Erojecting  parts  in  question,  belonged  to  the  defendant's 
ouse';  but  then  on  going  inside  they  would  find  that  part 
of  the  projection  overlapped  4he  plaintiff's  house.  The  con- 
clusion to  be  drawn  would  be  that  they  intended  the  whole 
outside  of  what  may  be  called  the  architectural  elevation  to 
go  to  the  defendant,  and  the  inside,  which  is  overlapped,  to 
remain  in  the  plaintiff.  To  whom  does  the  disputed  wall 
belong?  It  answers  two  purposes — to  support  the  defen- 
dant's portico,  &c.,  on  the  outside,  and  so  complete  the 
architectural  elevation  of  his  house ;  and  on  the  inside  it 
answers  the  purpose  of  protecting  the  plaintiff's  room. 
That  wall,  therefore,  is  the  common  property  of  the  plain- 
tiff and  defendant,  to  be  dealt  with  by  each  party  for  the 
purpose  to  which  it  was  intended  to  be  need  by  him.  If  a  fire 
were  to  happen  and  the  whole  of  the  two  houses  were  burnt 
down,  the  nghts  of  the  parties  would  remain  the  same,  and 
the  wall  would  have  to  be  rebuilt  precisely  in  the  same 
position.  There  might  be  some  difficulty  to  decide  whether 
the  site  of  the  wall  belonged  to  one  or  the  other.     Probably 
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it  belongs  to  the  plaintiff ;  but  that  is  immaterial,  because  at 
least  the  use  of  tne  wall  for  the  purpose  of  the  external  ele- 
vation did  pass  to  the  defendant. 

Judgment  recersed. 

Attorneys  for  plaintiff:  White^  Borrett  &  White^  for 
Wesfhorpy  Ipswich. 

Attorney  for  defendant :  J.  Qrowdy^  for  Aldous  &  Pearce^ 
Ipsvyich. 


[Law  Reports,  9  Qaeen's  Bench,  672.] 

Jane  18,  1874. 

pN  THE  EXCHEQUER  CHAMBER.] 

572]  *HuTTON  and  Another  v.  Bulloch  and  Others  ('). 

UndiiKioted  forngn  Principal — AtUhoriiy  of  Engl\»k  Merchant  when  hwfing  Goods  on 
Account  of  foreign  Constituents — **  PHrchases"  to  be  made  on  "joitU  Account^  of  Eng^ 
lish  and  foreign  Firms. 

H.  F.  d^  Co.  were  merchants  in  London,  and  defendant  was  a  partner  in  the  firm 
of  H.  B.  A  Co.,  carrying  on  business  at  Rangoon.  Qoods  were  supplied  by 
plaintiff  to  H.  F.  A  Co.,  on  their  order,  given  in  consequence  of  an  arrangrement 
between  the  two  firms,  as  disclosed  in  letters,  that  H.  F.  A  Co.  should  "purchase" 
and  send  out  goods  on  "  the  joint  account"  of  the  two  firms,  2  per  cent,  to  to  charrod 
on  the  invoice  by  tlie  London  firm,  and  6  per.  cent,  by  the  Rangoon  firm,  includmg 
guarantee.  Plaintiff  had  no  knowledge  of  defendant,  or  that  the  Rangoon  firm  were 
in  any  way  interested  in  the  transaction,  until  after  the  soods  were  supplied: 

Held  (a&rming  the  judgment  of  the  Queen's  Bench),  that  defendant  was  not,  as  an 
undisclosed  principal,  a  party  to  the  contract  under  which  the  goods  were  supplied  by 
plaintiff :  for  that,  on  the  true  construction  of  the  correspondence,  the  Rangoon  firm 
did  not  give  authority  to  the  London  firm  to  establish  privity  of  contract  and  pledge 
their  credit  with  the  English  suppliers  of  the  goods ;  inasmuch  as  the  presumption, 
that  foreign  constituents  do  not  eive  the  Eriglish  commission  merchant  any  authority 
to  pledge  their  credit  to  those  from  whom  the  conmilBsion  merchant  buys  on  their 
account  applies  to  such  a  case. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  favor  of  the  defendants  on  a  special  case. 

The  facts  are  sufficiently  stated  in  the  head-note,  and  are 
fully  given  in  the  judgment  of  the  court  below  ("). 

Sir  IT.  James^  Q.C.  (with  him  C.  Bowen\  for  the  plaintiffs, 
referred  io  Armstrong  v.  Stokes  (') ;  Elbinger  Co.  v.  Clave  (*) ; 
Lord  Cranworth's  Opinion  in  the  House'of  Lords  in  vox  v. 
Hickman  (').   • 

Sir  /.  B.  Karslake^  Q.C.  (with  him  Milward^  Q.C,  and 
W.  WilliamSy  Q.C),  for  the  defendants,  was  not  heard. 

(»)  Affirming  6  Eng.  Rep.,  89.  (*)  Law  Rep.,  8  Q.  B.,  818. 

(«)  Law  Rep.,  8  Q.  B.,  881.  (*)  »  C.  B.  (N.S.),  at  p.  90. 

(»)  Law  Rep.,  7  Q.  B.,  698. 
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Bramwell,  B.:  We  think  that  this  judgment  ought  to 
be  affirmed.  The  question  really  turns  entirely  upon  the 
*con8truction  to  be  put  upon  these  letters.  I  do  not  [573 
think  I  can  state  it  more  shortly  than  it  was  stated  bv  my 
Brother  Blackburn  in  the  court  below.  Bat  before  going  to 
the  consideration  of  those  letters,  I  should  like  to  observe — 
and  I  think  it  is  fair  that  I  should  do  so  with  a  view  to  the 
construction  of  these  letters — that  it  is  eminently  improb- 
able that  the  defendant  Bulloch  should  have  authorized  the 
London  firm  to  pledge  his  credit  so  as  to  make  him  a  party 
to  the  contracts  with  the  plaintiffs  for  the  purchase  of  the 
goods  which  were  to  be  sent  out  to  Rangoon  to  him ; 
and  eminently  improbable  that  he  should  do  so  on  account 
of  the  extreme  inconvenience  (he  being  at  that  distance)  of 
his  being  made  a  party  to  such  contracts ;  and  in  that  sense 
the  reasoning  in  Armstrong  v.  Stokes  (*)  is  to  a  great  extent 
applicable.  Having  made  that  prefatoiy  remark  I  will  read 
what  my  Brother  Blackburn  said  in  the  court  below,  for,  as 
I  said  before,  I  do  not  know  that  I  can  shorten  it  in  any  way : 
"We  think  the  fair  construction  of  the  letters  is,  that  the 
London  firm  were  to  purchase  the  goods  and  charge  com- 
mission just  as  if  the  goods  were  consigned  outwards  on  the 
sole  account  of  the  Rangoon  firm ;  but  that  the  consignment 
outward  should  be  for  their  joint  account.  This  was  not 
intended  to  alter  in  any  way  the  mode  in  which  the  pur-, 
chase  of  the  goods  was  to  be  effected ;  which  was  to  be  by 
the  London  firm  on  the  best -terms  they  could  obtain, 
by  a  contract  between  them  and  the  suppliers  of  the  goods 
to  which  the  foreign  Rangoon  house  was  not  to  be  a  party, 
though  the  London  firm  had  agreed  to  appropriate  the 

5oods  to  exportation  on  joint  account  when  purchased, 
'his  we  think  consistent  with  the  general  usage  of  trade.  "(*) 
My  Brother  Blackburn  says  that,  and  I  agree  this  is  con- 
sistent with  the  general  usage  of  the  trade.  One  word  more 
upon  this  head.  Sir  Henry  James's  argument  has  really 
turned  entirely  upon  the  particular  words  used,  "All  pur- 
chases at  Manchester  ana  Glasgow  shall  be  on  joint  ac- 
count," wihich,  he  argues,  means  that  the  purchases  were  to 
be  on  the  joint  account,  so  that  the  Rangoon  house  should 
be  made  a  party  to  each  purchase.  That  cannot  be  the 
literal  meaning,  because  it  is  quite  certain  tiiat  all  purchases 
of  goods  at  Manchester  and  Glasgow  were  not  to  be  on  joint 
account,  for  it  is  manifest  that  the  *writer  of  that  letter  [574 
was  still  contemplating  that  he  would  be  purchasing  with  a 
view  to  shipments  to  Ceylon ;  therefore  that  must  be  under- 

0)  Ufw  Rep.,  7  Q.  B.,  698.  (")  Law  Rep.,  8  Q.  B.,  at  p.  886. 

10  Eng.  Rep.  24 
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stood  otherwise  than  in  the  literal  way  that  has  been  sug- 

fested,  and  must  mean  ''  that  such  goods  as  we  purchase  at 
lanchesler  and  Glasgow,  and  either  export  to  you,  or  des- 
tine to  you,  or  appropriate  to  you,"  or  some  such  word  as 
that — in  short,  "lor  our  Rangoon  adventures,  all  goods 
purchased  at  Manchester  and  Glasgow  shall  be  on  joint  ac- 
count." That  that  is  so"  appears  from  the  reply  of  the 
same  writers  to  the  answer  of  Halliday,  Bulloch  &  Co.,  be- 
cause they  say,  "We  note  that  our  outward  business  is  to 
be  on  joirU  account^^  using  the  identical  expression,  and 
really  it  would  be  a  very  strong  thing  indeed  to  say  that  the 
use  of  those  words  "all  purchases  of  goods  shall  be  made 
on  joint  account,"  gives  rise  to  a  different  liability  in  these 
defendants  than  if  the  words  had  been  as  in  the  last  letter, 
"our  outward  business  is  to  be  on  joint  account."  There- 
fore, I  entirely  agree  vrtth  what  my  Brother  Blackburn  says 
as  to  the  construction  of  these  letters. 

Then  there  is  a  point  made  in  this  court — I  do  know 
whether  it  was  made  in  the  court  below — which  seems 
to  me  to  be  really  the  same  point  differently  put.    The 

Eoint  is,  that  there  was  a  partnership  between  the  London 
ouse  and  the  Rangoon  house  on  each  of  these  joint  adven- 
tures. If  there  was  anything  joint  in  the  nature  of  the 
transaction,  I  do  not  think  that  partnership  is  the  correct 
expression,  it  is  a  joint  interest ;  but  whatever  it  is,  it  does 
not,  to  my  mind,  commence  until  after  the  purchases.  It 
does  not  exist  at  the  time  of  the  purchases  so  as  to  make 
the  London  house  purchasing  ijartners  on  behalf  of  them- 
selves and  the  others.  It  is  an  interest  which,  as  far  as  it  is 
joint,  comes  into  existance  afterwards.  Therefore  it  was 
really  very  much  the  same  point  differently  stated,  and  it  does 
seem  to  me  it  is  impossible  to  say  this  is  the  ordinary  case 
of  a  partnership.  Not  looking  at  the  moment  to  the  par- 
ticular words,  see  what  it  is.  Halliday,  Fox  &  Co.  are  to 
get  goods  on  as  good  terms  as  they  can  ;  they  are  to  charge 
commissions ;  they  are  to  send  them  to  Rangoon ;  the  de- 
fendants are  to  sell  them  there,  to  charge  commission,  and 
if  any  profits  are  made  afterwards,  or  any  losses,  they  are 
to  be  divided  between  the  London  and  Rangoon  houses. 
It  is  joint  interest  in  a  sense, -no  doubt,  but  certainly  not 
575]  *a  partnership,  so  as  to  make  the  defendants  liable  as 
the  original  purchasers  of  the  goods.  It  has  been  said  by 
Sir  Henry  James,  "the  guarantee  is  not  inconsistent  with  a 
partnership."  No,  not  necessarily  inconsistent  with  it. 
But,  undoubtedly,  if  I  guarantee  to  another  that  there  shall 
be  no  loss  on  such  a  transaction,  and  I  also  guarantee  the 
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commission,  it  is  not  evidence  of  partnership.  These  things 
do  not  ordinarily  occur  in  ordinary  partnership  connections, 
therefore  they  may  be  put  all  on  one  side  for  that  purpose. 
It  seems  to  me,  therefore,  that  there  is  no  partnership  mak- 
ing the  defendant  liable  on  the  original  purchase  as  a  joint 
contractor  with  the  then  purchasers.  I  think,  therefore,  on 
both  points  the  judgment  should  be  affirmed. 

Keating,  J.:  I  am  also  of  opinion  that  this  judgment 
should  be  affirmed.  The  case  seems  to  me  to  come  within 
a  narrow  compass.  There  can  be  no  doubt  that  Bulloch 
cannot  be  made  liable  unless  he  was  a  party  to  the  contract 
on  which  the  goods  were  purchased :  and  the  simple  ques- 
tion is,  whether- this  correspondence  shows  that  Bulloch  had 
made  himself  a  contracting  party  in  the  contract  with  the 
plaintiffs.  Now,  no  dpubt  there  are  expressions  in  this  cor- 
respondence which  show  that  there  was  to  be  a  joint  interest 
in  these  goods,  but  I  cannot  find  that  there  is  anything  in 
the  correspondence  to  show  that  it  ever  was  intended  by  the 
Rangoon  house  that  they  should  be  parties  to  any  contract 
for  the  purchase  of  the  goods.  It  is  true  that  when  the 
goods  were  purchased  and  shipped,  or  perhaps  appropri- 
ated, they  would  be  jointly  interested  in  the  proceeds  of 
those  goods,  or  in  the  goods  themselves :  but  I  have  not  dis- 
covered anything  in  this  correspondence  to  show  that  they 
intended  to  become  joint  contracting  parties  in  the  purchase 
of  the  goods.  Everything  in  the  relation  of  the  parties  is 
against  that  supposition ;  because  although  no  doubt  a  foreign 
principal  or  a  foreign  house  may  make  themselves  parties  with 
the  house  here  so  as  to  bind  them  all,  yet  the  inconvenience 
of  so  doing,  which  was  so  well  pointed  out  by  mv  Brother 
Blackburn  in  the  court  below,  must,  I  think,  strike  every- 
body. The  presumption  is,  that  the  foreign  principal  does 
not  intend  that  the  agent  employed  in  London  shall  make 
him  a  party  to  the  contract  to  purchase  these  goods.  I  see 
nothing  in  *this  case  to  vaiy  that  general  principle,  and  [576 
I  entirely  agree  with  my  Brother  Bramwell,  and  also  with 
the  judgment  of  my  Brother  Blackburn,  that  really  the  cor- 
respondence all  tends  to  show  that  there  was  not  any  lia- 
bility on  the  part  of  the  defendant  Bulloch,  or  his  firm,  with 
reference  to  tne  contract  to  purchase  these  goods.  There- 
fore I  think  the  judgment  should  be  affirmed. 

Brett,  J.:  If  the  plaintiffs  could  have  proved  that  there 
was  a  contract  of  partnership  existing  between  the  Rangoon 
house  and  the  English  house,  either  before  or  at  the  mo- 
ment of  the  contract  with  them,  the  plaintiflPs,  then  I  think 
Halliday,  Pox  &  Co.  would  thereby  nave  had  the  authority 
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to  bind  Bulloch  and  the  Rangoon  house  to  the  contract. 
Whether  there  was  such  a  contract  depends  on  the  inten- 
tion expressed  in  the  correspondence  between  the  Rangoon 
house  and  the  English  house.  It  seems  to  me  that  there  is 
no  such  intention  expressed,  because  there  was  to  be  no 
joint  interest,  in  my  view  of  this  correspondence,  in  any- 
thing until  a  time  subsequent  to  the  contract  for  purchase 
in  England,  namely,  at  the  time  when  the  goods,  having 
been  purchased  in  England  by  Halliday,  Fox  &  Co.,  were 
destined  to  the  joint  adventure  which  was  carried  out  in 
the  East.  If  there  was  no  partnership,  either  before  or 
at  the  moment  of  the  contract  with  the  plaintiffs,  then  the 
question  is,  whether  Bulloch  authorized  Halliday,  Fox  & 
Co.  to  bind  him  to  the  particular  contract  with  the  plaintiffs. 
In  my  opinion  he  would  do  so  if  he  so  intended  and  so  ex- 

Eressed  nimself  to  Halliday,  Fox  &  Co.,  or  if  he  authorized 
[alliday.  Fox  &  Co.  to  do  acts  which  in  ordinary  course 
would  not  be  done  without  binding  him  to  the  contract. 
Here  he  did  not  intend  to  authorize  them  to  bind  him  to  the 
contract,  and  did  not  so  express  himself,  and  he  did  not 
order  them  to  do  acts  which  in  ordinary  course  would  bind 
him  to  the  contract.  And  why?  Because  he,  Bulloch,  was 
a  foreign  merchant  abroad  dealing  in  England  through  an 
English  correspondent  or  agent' nere.  In  such  cases  it  is 
now  settled  that  it  is  not  in  ordinary  course  for  the  foreign 
merchant  to  authorize  the  English  merchant  to  bind  him  to 
the  English  contract. 

Cleasby,  B.  :  I  am  quite  satisfied  myself  that  the  defen- 
dants were  not  parties  to  the  contract  which  was  made  with 
the  plaintiffs.  I  will  not  go  over  the  grounds  which  have 
been  already  stated,  but  there  are  others  which  make  me 
see  clearly  that  the  contract  which'  was  made  by  Hal- 
liday, Fox  &  Co.  was  not  of  that  nature.  The  details  of 
each  transaction  and  the  account  sales  put  in  show  that  there 
was  no  intention  that  the  original  contract  of  purchase 
should  be  on  the  joint  account. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  Kearsey. 

Attorneys  for  defendants :  Holta/rris^  Son  &  Cowell. 
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[Law  Reports,  9  Queen's  Bench,  677.] 
July  6,  1874. 

Cory  And  Another  v.  Patton. 

Marim  Iniurane^-^InUialmff    Slip  ttubjwt  to   RatUicaiion — Pailiey — Coneealmmt  of 
Facts  McUerioL  to  JUaL 

Where  underwriters  have,  by  initialing  a  slip,  made  a  contract  of  assurance, 
which,  although  inyalid  at  law  and  in  equity  for  want  of  statutory  requisites,  is, 
oeyertheless,  in  practice,  and  according  to  the  usage  of  those  engaged  in  marine  insur- 
ance, a  complete  and  final  contract  oinding  upon  them  in  honor  and  good  &ith, 
whatever  events  may  subsequently  happen,  uie  assured  need  not  c(^mmunicate  to  the 
nnderwriters  facts  which  afterwards  come  to  his  knowledge  material  to  the  risk  in- 
sured against;  and  the  non-disclosure  of  such  fsicts  will  not  vitiate  the  policy  of  insur- 
ance afterwards  executed.  And  it  makes  no  difference  that,  the  insurance  being 
negotiated  by  an  agent  of  the  assured,  the  slip  was  initialed  subject  to  the  ratification 
of  the  aasared. 

So  keld,  on  the  latter  point,  T>n  the  authority  of  Hagedom  v.  Oliversim  (2  M.  d^  S., 
485.) 

Declaration  upon  a  policy  of  insurance  whereby  plain* 
tiflfs  by  their  agenta  caused  themselves  to  be  insured,  lost  or 
not  lost,  at  and  from  Blythe  to  Port  Said,  upon  any  kind  of 
goods  or  merchandizes ;  and  also  upon  the  furniture  of  the 
ship  Ceylon.  Averments  that  deiendant  subscribed  the 
policy  for  £80,  that  the  goods  were  shipped  and  were  by  the 
perils  insured  against  wholly  lost. 

Plea  (amongst  others),  that  at  the  time  of  making  the 
olicy  of  insurance  plaintiffs  concealed  from  defendant  a 
t  then  known  to  plaintiffs  and  not  known  to  defendant 
and  material  to  the  nsk,  that  is  to  sa;^,  that  the  ship  having 
set  sail  and  departed  on  the  voyage  with  the  goods  on  board 
met  with  an  accident  and  misfortune  while  proceeding  on  the 
voyage. 

♦Explication :  That  before  plaintiffs  had  any  knowl-  [578 
edge  of  the  material  fact,  they,  being  at  a  distance  from  de- 
fendant, by  a  letter  written  by  them  to  their  agent,  instructed 
their  agent  to  effect  the  insura;ice,  and  plaintiffs  had  no 
knowledge  of  the  material  fact  until  after  the  lapse  of  a  rea- 
sonable time  for  their  agent  to  agree  with  underwriters  to 
insure  the  goods,  and  to  settle  with  them  the  terms  and 
premium  on  and  for  which  the  insurance  should  be  effected ; 
and  that  in  the  ordinary  course  of  business  their  agent  ought 
to  have  agreed  and  settled  as  aforesaid  before  plaintiffs  knew 
of  the  material  fact ;  and  that  before  they  knew  the  fact  the 
a^ent  did  apply  to  defendant  as  such  underwriter  to  insure 
the  goods,  and  settled  and  arranged  with  defendant  the 
terms  and  premium  on  and  for  wnich  defendant  would  in- 
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sure  the  same  ;  and  defendant  made  a  parol  agreement  with 
the  agent  to  insure  the  same  on  those  terms  and  for  that 
premium,  and  became  in  honor,  conscience,  and  good  faith, 
though  not  in  law,  bound  to  subscribe,  a  policy  for  insuring 
the  goods  on  those  terms  and  for  that  premium  ;  and  that  if 
the  material  fact  and  plaintiflFs'  knowledge  of  it  and  premises 
as  aforesaid  had  afterwards  been  made  known  to  defendant 
he  would  still  in  honor,  conscience,  and  good  faith,  have 
been  bound  to  subscribe  and  bind  himself  by  such  a  policy 
as  aforesaid ;  and  the  plaintiffs  knowing,  as  the  fact  was, 
that  in  due  course  of  business  at  the  time  when  they  first 
had  knowledge  of  the  said  material  fact,  either  a  policy  for 
insuring  the  goods  in  pursuance  of  their  instructions  would 
be  effected,  or  that  such  an  agreement  would  be  made  by 
some  underwriter  or  underwriters  which  would  in  honor, 
conscience,  and  good  faith,  bind  him  or  them  to  subscribe  a 
policy  for  effecting  the  insurance,  did  in  good  faith  abstain 
from  communicating  the  material  fact  to  their  agent  or  to 
defendapt,  which  is  the  concealment  mentioned. 

Issue  joined  (*). 

At  the  trial  before  Cockburn,  C.  J.,  at  the  London  sittings 
after  Trinity  Term,  1872,  it  was  proved  that  the  plaintiffs, 
merchants  at  Cardiff,  being  desirous  of  insuring  a  cargo  of 
coals  shipped  on  the  Ceylon,  on  a  voyage  from  Blythe  to 
Port  Said,  on  the  19th  of  April,  1870,  wrote  to  their  insur- 
579]  ance  broker  in  London  to  effect  *the  insurance,  limit- 
ing the  premium  to  30^.  a  ton.  The  broker  made  out  a  slip 
and  took  it  to  one  Rutherford,  the  defendant's  agent,  who 
refused  to  initial  it  at  a  less  premium  than  35^.  a  ton,  to 
which  the  broker  assented.  The  broker  showed  Rutherford 
the  plaintiffs'  letter  of  the  19th  of  April,  and  the  slip  was 
initialed  by  Rutherford  subject  to  approval.  The  plaintiffs 
did  in  fact  ratify  what  their  broker  had  done,  and  the  defen- 
dant signed  the  policy  at  35s.  Between  the  time  of  initial- 
ing the  slip  and  signing  the  policy  the  plaintiffs  became 
aware  of  the  loss  of  the  Ceylon,  and  did  not  communicate 
that  fact  to  the  defendant.  Rutherford  was  called  as  a  wit- 
ness and  stated  the  practice  at  Lloyd's  to  be  that  ''if  an 
agent  agrees  to  give  a  higher  premium  than  his  instructions 
warrant  and  the  underwriter  initials  knowing  this,  if  the 
principal  ratifies,  the  underwriter  is  bound." 

The  jury  found  that  bv  the  custom  at  Lloyd's  an  under- 
writer, who  agrees  to  take  a  risk  at  a  premium  exceeding 
the  Unlit  given  by  the  principal  to  his  broker,  subject  to  ap- 

(*)  The  pleadings  are  set  out  in  full  in  the  report  of  the  argument  of  the  demurrer. 
Law  Rep.,  7  Q.  B.,  804. 
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provaJ  binds  himself  to  take  it  under  all  circumstances,  pro- 
vided the  principal  ratifies.  And  a  verdict  was  entered  for 
the  plaintiffs  for  £80,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

A  rule  was  obtained  accordingly,  on  the  ground  that  the 
custom  found  by  the  jurv  was  not  suflScient  in  law  to  sup- 
port a  verdict  for  the  plaintiflfs,  and  that  upon  the  whole 
case  there  was  no  evidence  to  support  the  replication  or  any 
amended  replication. 

May  6.    Hugh  Shield  showed  cause. 

H,  Matthews^  Q.C.,  and  TT.  Williams^  Q.C.,  in  support 
of  the  rule. 

The  following  cases  were  cited  in  the  course  of  the  argu- 
ment: Ridgway  v.  Wharton  {^)\  Movtledge  v.  OTant^)\ 
Cooke  V.  OxLey  (;) ;  Bird  v.  Brown  (*). 

Cur.  adv:  mUt. 

July  6.  The  judgment  of  the  court  (Cockbum,  C.  J., 
Blackburn,  Quain,  and  Archibald,  JJ.)  was  delivered  by 

CocKBURN,  C.J.:  This  was  an  action  on  a  policy  of  insur- 
ance on  *goods.  The  plaintiflfs,  who  are  colliery  own-  [580 
ers  and  merchants  at  Cardiff,  having  had  a  cargo  of  coals 
shipped  on  their  account  on  board  the  ship  Ceylon  by  their 
agents  at  Newcastle,  wrote  on  the  19th  of  April,  1870,  to 
Patton  &  Co.,  insurance  brokers  in  London,  to  effect  an  in- 
surance thereon,  limiting  the  amount  of  premium  to  30^.  a 
ton.  The  brokers'  clerk  thereupon  proceeded  to  Lloyds  and 
saw  one  Rutherford,  who  was  m  tne  habit  of  underwriting 
for  the  defendant,  and  whose  authoritv  was  not  disputed, 
and' on  Rutherford  refusing  to  insure  the  cargo  at  less  than 
35*.  a  ton,  agreed  to  give  that  amount  of  premium,  where- 
upon Rutherford  initialed  the  slip.  It  did  not  appear  that 
the  broker  had  a  discretionary  authority  to  exceed  the 
limits  prescribed  by  the  plaintiflfs  as  to  the  amount  of  pre- 
mium ;  and  it  must  be  taken  that  the  slip  was  initialed  sub- 
ject to  the  ratification  of  the  plaintiffs,  more  especially  as  in 
this  instance  the  letter  of  the  plaintiffs  to  the  broker  was  shown 
to  Rutherford,  who  thereupon,  according  to  his  own  account, 
initialed  subject  to  approval.  By  the  practice  of  Lloyds,  as 
stated  bj  Mr.  Ruthenord  in  evidence,  *'if  an  agent  agrees  to 
give  a  higher  premium  than  his  instructions  warrant,  and  the 
underwriter  initials  knowing  it,  if  the  principal  ratifies,  the  un- 
derwriter is  bound."  The  plaintiflfs  in  the  present  case  did 
in  fact  ratify  what  their  brokers  had  done,  and  if  this  were 

(»)  6  H.  L.  C,  288.  C)  8  T.  R..  668. 

(*)  4  Bing.,  668.  {*)  4  Ex.,  786;  19  L.  J.  (Ex.),  164. 
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all  the  case  would  be  free  from  difficulty.  But  it  so  hap- 
pened that  between  the  time  of  initialing  the  slip  and  the 
signing  of  the  policy,  namely,  on  the  afternoon  of  the  20th 
of  April,  the  plaintiflfs  became  aware  of  the  loss  of  the  Cey- 
lon, but  failed  to  communicate  that  fact  to  the  defendant. 

The  case  came  before  the  court  on  demurrer  (*) ;  but  as 
the  facts  then  stood  on  the  record,  the  fact  that  the  slip 
was  initialed  subject  to  ratification  by  the  assured  was  not 
before  the  court.  Upon  the  facts  as  then  appearing  on  the 
record,  this  court  gave  judgment  in  favor  oi  the  plaintifls, 
on  the  ground  that,  according  to  the  usage  of  those  engaged 
in  marine  insurance,  the  initialing  of  the  slip  constitutes  a 
complete  and  final  contract,  binding  upon  tnem  in  honor 
and  good  faith,  whatever  events  might  subsequently  hap- 
pen ;  and  that  consequently  the  assured  need  not  communi- 
cate to  the  underwriter  facts  material  to  the  risk  insured 
against,  which  came  to  his  knowledge  between  the  time  of 
581]  initialing  the  slip  and  *that  of  signing  the  policy; 
and  the  only  question  now  before  us  is  whether  the  fact,  ap- 
pearing on  the  trial,  that  the  slip  was  initialed  subject  to 
ratification  by  the  assured,  constitutes  a  material  difference 
from  the  facts  as  appearing  on  the  record  when  the  former 
judgment  was  given,  and,  by  reason  that  the  contract  was 
still  open  as  was  contended  on  the  argument  before  us,  en- 
titled the  underwriter  to  have  the  loss  communicated  to  him. 
Upon  this  point  we  have  entertained  considerable  doubt,  but. 
as  the  case  of  Hagedorn  v.  Oliver  son  (')  appears  to  us  to  be 
in  point  and  to  govern  the  present  case,  we  think  ourselves 
bound  to  abide  by  that  decision,  leaving  the  defendant  to 
take  the  case  to  a  court  of  appeal  if  he  shall  be  so  advised. 

Rule  discharged. 

Attorneys  for  plaintiffs :  IngUdew^  luce  &  OreeniTig^  for 
Ingledew^  Ince  &  Vachelly  Cardiff. 

Attorney  for  defendant :  J.  MacDiarmid. 

0)  See  Law  Rep.,  7  Q.  B.,  804.  O  ^  H.  <b  S.,  485. 


[Law  Reporta,  9  Qaeen's  Bench,  681.]  * 

July  6,  1874. 

DmJGEON  and  Others  v.  Pembroke. 

Marine  Insurance — Time  Policy — Implied  Warranty  of  Seaworihineee — Tlu  Merchant 
Shipping  Ad,  1864  (17  <fc  18  Vid,  c.  104),  «.  IIS— Certificate  thai  Ship  it  fit  to 
carry  Fassengere — lUeffcU  Ado/ Master — Privity  and  LiaiUity  of  Owner, 

If  a  master  of  a  yeesel  which  has  not  obtained  a  certificate  enabling  her  to  carry 
passengers  does  carry  them  without  her  owner's  knowledge,  her  voyage  is  not  ren- 
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dered,  by  s.  818  of  the  Merchant  Shipping  Act,  1864,  illegal,  bo  as  to  vitiate  a  policy 
effected  by  her  innocent  owner. 

Canard  y,  Hyde  (2  £.  &  £.,  1)  ;  WiUon  y.  Ratikm  (Law  Rep.,  1  Q.  B.,  162),  fol- 
lowed. 

If  a  Teasel  sails  on  a  voyage  in  an  nnseaworthy  state,  and  she  is  lost  by  reason  of 
her  unseaworthiness  daring  a  storm,  the  perils  of  the  sea  must  be  considered  the 
proximate  cause  of  the  loss. 

In  an  action  upon  a  time  policy,  if  it  be  proved  that  the  vessel  insured  had  been 
sent  to  sea  in  an  unseaworthy  state,  her  owner  not  knowing  that  she  was  nnsea- 
worthy, and  was  lost  by  the  perils  insured  against  owing  to  her  unseaworthiness,  the 
owner  can  recover  for  her  Toss. 

ThamjMon  v.  Hopper  (6  £.  A"B.,  172,  987);  Faweua  v.  Sarafield  (6  £.  A  B.,  192), 
followed  and  commented  on. 

Declaration  against  the  defendant,  as  underwriter  on  a 
time  policy  for  twelve  months  from  the  24th  of  January, 
1872,  on  a  *steamer  called  the  Frances :  on  ship  valued  [5o2 
at  <£8,000  and  machinery  at  £4,000,  claiming  a  total  loss. 

Pleas,  amongst  others :  3.  That  the  ship  was  not  lost  by 
the  perils  insured  against ;  4.  Misrepresentation  of  facts  ma- 
terial to  the  risk ;  6.  Concealment  of  material  facts  known 
to  theplaintiffs,  and  of  which  the  defendant  was  ignorant. 

6.  That  after  the  making  of  the  policy  of  insurance,  the' 
plaintiffs,  well  knowing  that  the  ship  was  wholly  unsea- 
worthy, wrongfully  and  improperly,  and  without  any  justi- 
fiable cause  or  reason,  caused  and  ordered  her  to  proceed 
from  the  port  of  London  in  such  wholly  unseaworthy  con- 
dition on  the  voyage  on  which  she  was  afterwards  lost ;  and 
the  ship  remained,  as  the  plaintiffs  always  well  knew,  in 
such  wholly  unseaworthy  condition  from  the  time  she  left 
the  port  until  she  was  lost ;  and  the  ship  and  machinery 
were  lost  b^  reason  of  such  unseaworthiness  of  the  ship  'and 
not  otherwise. 

7.  That  the  ship  was  before  and  at  the  time  of  the  making 
of  the  policy,  and  up  to  the  time  of  the  loss,  a  passenger 
steamer  within  s.  318  of  the  Merchant  Shipping  Act,  1854  (') ; 

(1)  By  8. 109  of  the  Merchant  Shipping  .  .  .  and  the  certificate  shall  also  contain 

Act,  18M  (17  d^  18  Victw  c  104),  the  owner  a  statement  of  the  number  of  paaeenffers 

of  every  passenger  steamer  shall  canse  which  according  to  the  declaration  of  the 

the    same   to  be    sarveyed  by  a  ship-  shipwright  surveyor  such  ship  is  fit  to 

Wright  surveyor  and  by  an  engineer  sur-  carry. 

veyor,  and  such  surveyors  shall  give  to  By  s.  818,  ''  It  shall  not  be  lawful  for 

the  owner  declarations  contuning  certain  any  passenger  steamer  to  proceed  to  sea 

particulars  as  to  the  hull  and  equipment  or  upon  any  voyage  or  excursion  with 

of  the  vessel  and  of  her  machinery.    By  any  passengers  onboard,  unless  the  owner 

t.    110,  the  owner  shall  transmit  such  thereof  has  transmitted  to  the  Board  of 

declarations  to  the  Board  of  Trade.    By  Trade  the  declarations  hereinbefore  re- 

6.  112,  upon  receipt  of  the  declarations,  quired,  or  unless  the  owner  or  master 

the  Board  of  Trade  shall  cause  a  certifi-  thereof  has  received  from  such  board  such 

cate  in  duplicate  to  be  issued  to  the  ef-  a  certificate  as  hereinbefore  provided  for, 

feet  that  tne  provisions  of  the  law  with  such  certificate  being  a  certificate  appli- 

respect  of  the  ship  and  the  transmission  cable  to  the  voyage    or  excursion    on 

of  declarations  have  been  complied  with  which  such  ship  is  about  to  proceed;  and 

10  Eno.  Rep.  25 
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583]  and  after  *the  making  of  the  policy  of  insurance,  and 
before  the  alleged  loss,  the  ship  was  sent  by  the  plaintiffs, 
being  the  owners  of  the  ship,  with  passengers  on  board,  on  a 
certain  voyage,  and  proceeded  to  sea  on  such  voyage,  being 
the  voyage  on  whicn  the  ship,  machinerv,  and  premises 
were  lost  as  alleged,  without  tne  owners  of  the  ship  having 
transmitted  to  the  Board  of  Trade  the  declarations  required 
in  that  behalf  by  the  provisions  of  the  s.tatute,  and  without 
the  owners  or  master  of  the  ship  having  received  from  such 
.  board  such  a  certificate  as  is  provided  tor  by  the  provisions 
of  the  statute  in  that  behalf ;  and  the  plaintiffs,  as  the  own- 
ers of  the  ship,  had  not  nor  had  the  master  of  the  ship  ever 
received  any  such  certificate  before  the  time  of  the  alleged 
loss,  up  to  which  time  the  passengers  had  from  the  com- 
mencement of  the  voyage  remained  and  continued  on  board 
the  ship,  all  which  several  premises  the  plaintiffs  always 
well  knew,  and  by  reason  of  the  premises  the  voyage  became 
and  was  illegal,  and  that  the  plaintiffs  caused  the  policy  to 
^be  made  for  the  express  purpose  of  covering  the  ship  and 
machinery  and  indemnifying  themselves  against  the  loss 
thereof  on  the  illegal  voyage. 

Issue  was  joined  on  all  the  ple^s. 

Demurrers  to  the  sixth  and  seventh  pleas  and  joinder  in 
demurrer. 

At  the  trial  before  Blackburn,  J.,  at  the  London  sittings 
after  Trinity  Term,  1873,  the  judge  left  certain  questions  to 
the  jury,  and  on  the  answers  to  those  questions  directed  the 
verdict  to  be  entered  for  the  plaintiffs  on  the  third  and  sixth 
pleas  (*). 

A  rule  was  afterwards  obtained  by  the  defendant  to  show 
cause  why  the  verdict  entered  for  the  plaintiffs  should  not 
be  set  q^siqe,  as  regards  the  verdict  entered  on  the  sixth  plea, 
on  the  ground  that  the  findings  of  the  jury  did  not  warrant 
the  entry  of  such  verdict ;  and  as  regards  the  third  plea,  on 
the  ground  that  there  was  no  finding  to  warrant  the  entry  of 
such  verdict ;  and  why  a  verdict  should  not  be  entered  for 
the  defendant  instead  of  the  verdict  for  the  plaintiffs ;  or 
584]  why  a  new  trial  should  not  be  had  ^between  the  parties 

no  officer  of  customs    shall  grant  any  any  passengers  oil  board  without  haying 

clearance  or  transire  for  any  passenger  one  of  the  duplicates  of  such  certificates 

steamer  unless  upon  the  production   of  as  aforesaid  .  .'.  so  put  up  as  aforesaid 

such  certificate  as  aforesaid  .  .  .  and  if  in  some  conspicuous  part  of  the  ship,  the 

any  passenger  steamer  attempts  to  ply  or  owner  thereof  shall  for  such  offence  incur 

go  to  sea  without  such   production,  any  a  penalty  not  exceeding  £1CM),  and  the 

such   officer  may  detain   her  until  such  '  master  of  such  ship  shall  also  incur  a  fii^- 

certificate  is  produced ;  and  if  any  pas-  ther  penalty  not  exceeding  £20." 
senger  steamer  plies  or  goes  to  sea  with        (')  See  post,  p.  691. 
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on  the  ground  that  the  findings  of  the  jury  on  the  questions 
submitted  to  them  were  against  the  weight  of  evidence,  and 
that  their  findings  are  inconsistent  and  incomplete,  and 
insufficient  to  warrant  the  entrv  of  the  verdict  or  otherwise. 

The  court  ordered  that  the  demurrer  should  come  on  for 
argument  with  the  rule  when  the  evidence  (*)  as  to  the  find- 
ing as  to  the  seventh  plea  should  be  considered. 

May  28,  29;  June  2.  Milwardy  Q.C.,  Watkin  Williams^ 
Q.C.,  and  A.  L.  Smithy  showed  cause  against  the  rule,  and 
argued  in  support  of  the  demurrers. 

Sir  J.  B.  Kar slake,  Q.C.,  Butt,  Q.C.,  and  Cohen,  Q.C., 
in  support  of  the  rule  and  in  support  of  the  pleas :  On  the 
argument  of  the  demurrer  to  the  seventh  plea  the  following 
cases  were  cited :  Redmumd  v.  Smith  Q ;  Sewell  v.  RoyM 
Exchange  Association  (*) ;  Cunard  v.  Myde  (*) ;  Wilson  v. 
Rankin  (*). 

On  the  other  points  the  following  cases  and  authorities, 
in  addition  to  those  mentioned  in  tne  judgment,  were  cited 
in  showing  cause  against  the  rule :  Ghibson  v.  Small  Q ; 
Russell  V.  Thornton  (') ;  lonides  v.  Universal  Marine  in- 
surance  Co.  (") ;  Livie  v.  Janson  (*) ;  Dixoh  v.  Sadler  ("). 

In  support  of  the  rule :  Hagedorn  v.  Whitmore  (") ; 
Oreen  v.  ^Emslie  (*") ;  Hahn  v.  Corbett{'*) ;  Montoya  v.  [585 
London  Assurance  Co.  (") ;  Palmer  v.  Naylor  (") ;  Bondrett 
V.  Hentigg  ("1 

The  facts  oi  the  case  and  the  arguments  sufficiently  appear 
in  the  judgment  of  the  court. 

Blackburn,  J.:  On  the  demurrer  to  the  seventh  plea  we 
can  give  our  judgment  at  once,  but  we  will  take  time  to 
consider  the  other  points  that  have  been  argued.  .  The  later 

(')  The  evidence  on  this  part  of  the  did  not  intend  that  the  ship  should  carry 

case  was,  that  as  it  would  have  been  passengers, 

necessary  to  detain  the  Frances  in  order  {^)  7  M.  <fe  G.,  457. 

that  the  Board  of  Trade  suryeyors  might  (')  4  Taunt.,  856. 

survey  her  preparatory  to  granting  a  (^V  2  E.  <b  E.,  1 ;  29  L.  J.  (Q.B.),  6. 

passengers  certificate,  and  the  plaintifl^  (^)  Law  Rep.,  1  Q.B.,  162. 

were  desirons  of  despatching  her  at  once,  {*)  4  H.  L.  C,  858. 

they  sent  her  to  sea  without  such  certi-  f )  4  H.  <&  K.,  788;  29  L.  J.  (Ex.),  9; 

fioate,  informing  the  master  of  the  circum-  in  error,  6  H.  &  N.,  140;  80  L.  J.  (Ex.), 

stance,  and  that  he  was  not  to  receive  69. 

passengers  on  board. .  The  master,  how-  (&)  14  C.  B.  (N.S.),  259 ;  82  L.  J.  (C.P.), 

ever,  at  Gottenburg  advertised  the  ship  170. 

in  the  Swedish  newspapers  as  a  passen-  (')  12  East,  648. 

ger  ship,  and  received  on  board  two  per-  Q^)  5  M.  (fc  W.,  405. 


sons  to  be  conveyed  to  England.    He       (*')  1  Stark.,  167. 
did  this  without  the  knowledge  or  consent       0*)  1  Peake,  212. 
of  the  pUiintiffis,  who  aUeged  that  they       (»)  2  Bing.,  205. 


did  not  receive  the  passage-money.    The       (*^)  6  Ex.  451 ;  20  L.  J.  (Ex.),  264. 
jury  found:    1.  That  the    two    persons       (»)  10  Ex.,  882;  23  L.  J.  (Ex.),  824. 
were  not  passengers.     That  the  plaintiffs       Q^  Holt,  N.  P.  C,  149. 
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case  of  Cunard  v.  Hyde  (*)  decided  that  where  a  deck  cargo 
was  put  on  board  with  the  privity  of  the  owner  whereby 
the  object  of  an  act  of  Parliament  was  defeated,  and  whereby 
the  vessel  sailed  upon  an  illegal  voyage,  a  plea  stating  these 
facts  would  be  a  good  defence  to  an  action  on  the  policy. 
The  jury  in  the  present  case  have  found  that  the  persons 
received  on  board  were  not  passengers.  I  think  in  this  the 
jury  were  wrong.  Thev  also  found  that  it  was  not  the  in- 
tention of  the  plaintiffs  that  the  ship  should  carry  passen- 
fers.  The  question,  then,  is,  whether  the  act  of  the  master, 
y  which  he  incurs  a  penalty,  in  taking  passengers  on 
board  without  the  knowledge  of  the  plaintiffs,  the  shipown- 
ers, makes  the  vovage  illegal  so  as  to  vitiate  the  policjr  of 
insurance.  I  think,  on  the  authority  of  Wilson  v.  Rankini^) 
and  Cunard  v.  Hyde  {*\  the  plea  would*  be  bad  unless  it 
alleged  knowledge  on  tne  part  of  the  shipowner,  and  here 
the  jury  have  in  effect  negatived  knowledge.  There  will, 
therefore,  be  judgment  on  the  demurrer  for  the  defendant, 
but  the  verdict  on  the  plea  must  be  entered  for  the  plaintiffs. 
QuAiN,  J. :  I  am  of  the  same  opinion.  Where  me  obiect 
of  an  act  of  Parliament  is  to  prohioit  a  voyage,  the  illegality 
attaching  to  the  illegal  voyage  attaches  also  to  the  policy 
covering  the  vovage.  The  law  on  the  subject  is  stated  in 
Duer^  Lect.  3,  §  60,  p.  360,  thus :  ''  It  is  not  in  all  cases  that 
a  breach  of  a  statutory  provision  bv  the  owners  or  master  of 
a  vessel,  even  when  it  induces  a  forfeiture,  by  a  necessary 
586]  consequence,  avoids  the  insurance.  Its  *influence 
upon  the  contract  depends  on  the  nature,  consequences,  and 
design  of  the  prohibition.  We  have  seen  that  an  illegal 
tralBac  is  never  permitted  to  vitiate  a  contract  unless  it  occur 
in  the  course  of  the  voyage  insured,  or  of  an  entire  voyage 
of  which  that  insured  is  a  component  part.  By  parity  of 
reasoning,  the  statutory  provision,  the  breach  of  wnich  dis- 
charges the  insurers,  must  bear  a  direct  and  immediate  rela- 
tion to  the  voyage  insured.  ,It  must  operatp  either  bv  its 
terms  or  by  a  necessary  inference,  as  a  prohibition  oi  the 
voyage.  Where  no  such  connection  subsists  between  the 
actual  voyage  and  the  provisions  of  the  statute ;  where,  con- 
sequently, the  relation  oetween  the  illegal  act  and  the  jwlicy 
is  not  direct,  but  remote  and  incidental,  so  that  neither  the 
design  or  tendency  of  the  latter  is  to  aid  or  promote  the 
commission  of  the  former,  the  validity  of  the  contract  is  not 
impaired  or  affected.  In  each  of  the  cases  that  have  been 
cited  the  statutory  provision  alleged  to  be  violated  bore  a 

0)  2  E.  A  E.,  1 ;  29  L.  J.  (Q.B.),  6.  (»)  Law  Rep.,  1  a  B.,  162. 

(«)  E.  B.  A  E.,  670;  27  L.  J.  (Q.B.),  408, 
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direct  relation  to  the  voyage  insured.  It  was  in  effect  a  pro- 
Mbition  of  the  voyage,  unless  performed  with  the  crew  or 
master  that  the  law  req^uired.  Hence,  the  insurance  showed 
of  necessity  the  illegality  of  the  voyage  to  which  it  referred." 
In  the  present  case  the  statute  (s.  318)  renders  it  unlawful 
for  any  passenger  steamer  to  proceed  to  sea  with  any  pas- 
sengers on  board,  unless  the  master  has  received  from  the 
Board  of  Trade  a  certificate.  The  averments  in  the  plea 
bring  the  case  within  s.  318 :  it  alleges  the  vessel  was  sent 
by  the  plaintiffs,  the  owners  of  the  ship,  to  sea  with  passen- 
gers on  board  without  a  certificate.  The  plea  is  therefore 
good,  but  a  material  part  of  it  was  not  proved,  that  the  ship 
was  sent  by  the  owners  on  the  voyage  with  passengers.  The 
owners  had  no  intention  that  the  vessel  should  carry  passen- 
gers, and  *  the  master  had  no  authority  to  do  an  illegal  act 
and  carry  passengers  on  board  the  vessel.  The  verdict  en- 
tered on  the  seventh  plea  for  the  plaintiffs  must  stand.  We 
•will  take  time  to  consider  the  other  points. 

Cur.  adn.  mult 

July  6.  The  judgment  of  the  court  (Blackburn  and 
Quain,  JJ.)  was  delivered  by 

Blackburn,  J.:  This  was  an  action  against  an  under- 
writer on  a  time  policy  for  twelve  months  from  the  24th  of 
January,  1872,  on  *the  Frances  steamer :  on  ship  valued  [587 
at  £8,000,  machinery  at  £4,000,  claiming  a  total  loss. 

The  material  pleas  were :  3,  that  the  ship  was  not  lost  by 
the  perils  insured  against ;  4,  misrepresentation ;  5,  conceal- 
ment ;  6,  that  after  the  making  of  the  policy  the  plaintiffs, 
well  knowing'  that  the  ship  was  unseawortny,  wrongfully 
and  without  any  justifiable  cause  sent  her  to  sea  from  the 
j)ort  of  London  on  the  voyaee  on  which  she  was  lost,  and 
the  ship  remained,  as  the  plaintiffs  always  well  knew,  in 
such  unseaworthy  condition  from  the  time  she  left  the  port 
aforesaid  until  she  was  lost,  apd  the  ship  was  lost  by  reason 
of  such  unseaworthiness  and  not  otherwise.  There  was  a 
seventh  plea  of  an  alleged  illegality,  the  questions  on  which 
we  disposed  of  at  the  time  this  rule  was  argued,  and  which 
need  not  further  be  noticed.  Issue  was  taken  on  all  the 
pleas. 

The  trial  came  on  before  me  and  a  special  jury  at  the 
Guildhall  when  a  very  great  deal  of  evidence  was  produced 
on  both  sides,  the  trial  occupying  seven  days. 

The  outline  of  the  case,  as  lar  as  is  necessary  to  make  the 
points  of  law  intelligible,  was  as  follows : 

The  ship,  at  the  time  of  the  insurance  called  the  Frances, 
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was  an  iron  steamship.  She  was  originally  built  at  Auister- 
diam  in  1858,  and  launched  in  1859  for  Spanish  owners.  She 
was  not  classed  in  this  country,  but  there  was  evidence  from 
which  the  jury  might  fairly  conclude  she  was  then  properly 
built  of  good  iron.  There  was  no  direct  evidence  as  to  how 
the  Spanish  owners  employed  her.  The  defendant  gave 
evidence  that  in  1868  the  ship,  which  was  then  called  the 
Paris,  was  lying  at  anchor  in  the  harbor  at  Cadiz,  and  lay 
unemployed  there  for  about  eighteen  months.  In  Septem- 
ber, 1871,  the  Paris  was  lying  at  Birkenhead  afloat,  and 
offered  for  sale. 

Two  witnesses  were  called  by  the  defendant,  who  inspected 
her  with  a  view  to  purchasing  her ;  neither  made  a  regular 
survey,  but  both  came  to  the  conclusion  that,  she  was  very 
dirty,  and  had  been  much  neglected,  and  was  probably  cor- 
roded, and  they  did  not  purchase.  In  that  month  of  Sep- 
tember, 1871,  the  plaintiffs,  who  are  iron  shipbuilders  at 
Milwall,  contracted  with  the  Spanish  owners  to  build  them 
a  new  ship  and  to  take  the  Pans,  then  lying  at  Birkenhead, 
in  part  payment,  at  about  £4,000. 

588]  She  was  then  brought  round  to  Milwall  from  Bir- 
kenhead with  her  original  boilers  on  board  ;  they  were  not 
fit  for  use,  and  she  was  consequently  towed  round.  The 
senior  member  of  the  plaintiffs'  firm  gave  evidence  that  the 
original  boilers  being  still  on  board  led  him  to  conclude  that 
she  could  not  have  been  much  used,  and  that  led  him  to 
think  well  of  her.  The  boilers  were  taken  out,  and  the  ves- 
sel was  offered  for  sale  to  the  agent  of  a  firm  at  Hull,  who, 
after  examining  her  afloat,  but  not  making  a  regular  survey, 
advised  his  principals  not  to  buy  her ;  he  was  called  as  one 
of  the  witnesses  for  the  defendant. 

Messrs.  Dudgeon  were  owners  of  two  steamers  running 
between  London  and  Gottenburg  for  goods  and  also  carry- 
ing passengers.  They  were  called  the  Mary  and  the  Louisa 
and  Fanny.  One  of  them,  thp  Louisa  and  Fanny,  met  with 
a  collision,  and  Messrs.  Dudgeon  resolved  to  repair  the  Paris 
and  run  her  on  this  line,  and  to  change  her  name  to  the 
Frances  in  compliment  to  the  daughter  of  one  of  the  partners. 
She  was  put  in  the  dry  dock  and  scraped  perfectly  clean. 
Messrs.  Dudgeon,  who  were  called  as  witnesses  on  tlieir  own 
behalf,  swore  distinctly  that  they  believed  her  to  be  quite 
capable  of  being  made  fit  for  the  service  ;  that  orders  were 
given  to  Mr.  Harrington,  a  marine  surveyor  and  engineer, 
to  see  that  she  was  properly  repaired ;  and  that  their  people 
at  Milwall  were  instructed  to  execute  whatever  repairs  were 
required ;  and  that  there  was  no  stint  whatsoever  as  to  the 
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amount  of  the  repairs;  and  that  they  fuUv  believed,  and 
still  believed,  she  was  made  seaworthy.  Mr.  Harrington 
confirmed  this,  and  gave  positive  testimony  that  evervtning 
was  done  that  was  required ;  and  that  in  his  opinion  she  was 
made  a  thoroughly  good  strong  ship. 

The  old  boilers  being  taken  out,  the  boiler  space  was  all 
open  to  view,  but  the  ceiling  was  only  partly  removed,  and 
the  cement  was  not  removed  at  all,  so  tnat  the  whole  of  the 
inside  was  not  visible.  There  was  contradictory  evidence 
amongst  the  skilled  witnesses  as  to  whether  the  removal  of 
the  ceiling  and  the  cement  was  necessary  or  not.  Mr.  Har- 
rington swore  positively  that  it  was  not  at  all  required. 
There  was  strong  evidence  on  the  part  of  the  plaintiffs^  ship- 
wrights and  dock  people  that  everything  was  done  that  was 
requisite.  It  was  dimcult  to  dissect  the  accounts  so  as  to 
say  how  much  was  due  to  the  putting  in  of  new  boilers,  and 
how  *much  to  the  repairs  of  tne  hull ;  and  the  work  f589 
being  done  bv  the  plaintiffs'  own  workmen  it  was  dimcult 
to  ascertain  the  money  value  of  what  was  done ;  but  there 
was  evidence  that  a  great  deal  had  been  done  and  much 
expense  incurred.  It  appeared,  however,  clearly  as  a  fact, 
that  the  screw  tunnel  was  left  untouched,  and  was  in  a  de- 
caved  state. 

The  surveyor  of  the  Board  of  Trade  surveyed  the  outside 
of  the  hull,  Tbut  owing,  it  was  said,  to  want  of  time,  she  was 
not  surveyed  inside,  and  consequently  did  not  obtain  a  pas- 
sengers certificate,  and  ultimately  sailed  for  Grottenburg  on 
the  3d  of  February,  1872,  without  one. 

In  the  meantime  the  Frances  had  been  insured.  There  was 
a  Mttle,  but  very  little  discrepency  between  the  witnesses  as 
to  what  was  said  at  the  time  of  making  the  insurance.  The 
clerk  to  the  broker  said  that  the  burthen  of  what  he  said  to 
the  defendant's  representative  was,  that  the  Frances  was  a 
steamer  which  Dudgeon  had  taken  in  exchange ;  that  he 
had  thoroughly  rejjaired  her ;  was  going  to  put  ner  into  his 
Gottenburg  trade  similar  to  the  Louisa  and  Fanny  and  the 
Mary.  On  cross-examination  he  stated  that  he  did  say  she 
was  "thoroughly  repaired,"  but  did  not,  he  thought,  sav 
"practically  rebuilt,''  and  that  if  he  said  she  was  "new'' 
he  must  have  said  it  in  the  sense  new  to  "that  trade.  The 
underwriter's  representative  said  that  several  slips  were  laid 
before  him  for  time  policies  on  steamships  j  that  he  under- 
wrote without  reraarK:  those  which  he  had  previously  known, 
and  amongst  others  the  Louisa  and  Fanny,  which  he  knew 
as  a  first  class  steamer  engaged  in  the  Gottenburg  trade, 
but  that  he  did  not  know  wnether  those  steamers  carried 
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passengers  or  not.  When  he  came  to  the  Frances  he  asked 
what  she  was,  and  as  nearly  as  he  could  recollect,  the 
answer  was,  she  is  a  new  Gottenburg  steamer  like  the  Louisa 
and  Fanny — "I  do. not  mean  to  say  she  is  a  new  vessel. 
She  is  an  old  boat  bought  by  Dudgeon,  who  has  spent  a  lot 
of  money  on  her,  and  she  has  beeii  thoroughly  repaired  and 
virtually  rebuilt." 

On  the  3d  of  February,  1872,  as  already  stated,  the  Fran- 
ces iailed  for  Grottenburgh  with  some  machinery  on  deck, 
but  no  other  cargo,  so  that  she  was  somewhat  crank. 

As  soon  as  she  got  out  to  sea  she  began  to  make  water. 
590]  There  was  no  weather  to  justify  *thi8,  and  though 
there  was  some  discrepency  between  the  witnesses  as  to  the 
quantity  of  water  she  made,  it  was  certainly  more  than 
could  be  accounted  for  by  any  weather  she  met.  She  ar- 
rived safe  at  Gottenburg.  When  she  got  into  smooth  water 
she  ceased  to  leak,  and  though  she  was  examined  the  cause 
of  her  making  water  could  not  be  discovered.  She  took  on 
board  a  cargo  of  oats  and  iron  and  a  deck  cargo  of  wood,  and 
sailed  on  the  11th  of  February,  at  7  a.m.  for  London.  All 
went  well  till  the  morning  of  the  12th  of  February,  when 
she  had  got  oiit  of  Vigo  Sound  into  the  open  sea.  Then  it 
began  to  blow.  There  was  contradictory  evidence  as  to  the 
weather,  but  the  evidence  most  favorable  for  the  defendant 
admitted  that  it  blew,  that  there  was  a  heavy  rolling  sea, 
and  that  it  was  necessary  to  put  a  sail  over  the  stoke-hole 
to  prevent  the  sea  from  getting  in.  The  evidence  most  fa- 
vorable for  the  plaintiffs  made  the  wind  a  gale,  but  not  such 
as  would  have  made  a  good  ship  behave  as  the  Frances  did. 
All  agreed  that  she  began  to  labor  and  to  make  water,  so 
that  the  fires  were  put  out.  Part  of  the  deck  cargo  was 
thrown  overboard,  and  the  fires  relighted  with  the  rest. 
After  twelve  hours  of  pumping  the  pumps  got  choked  with 
the  oats ;  there  was  evidence  that  if  the  screw-tunnel  had 
been  in  proper  order  this  would  not  have  happened.  All 
hands  were  engaged  in  pumping  to  save  the  ship.  On  the 
night  of  the  14th  of  February,  having  ascertained  whereabouts 
they  were  by  the  Spurn  Light,  they  endeavored  to  get  to 
Hull.  The  ship  being  waterlogged  did  not  readily  answer 
her  helm.  Partly  from  this  and  partly  from  the  thickness 
of  the  weather  the  ship  went  ashore  on  the  morning  of  the 
15th  of  February,  about  6  a.m.,  having  been  in  this  state  of 
distress  since  the  morning  of  the  12th  of  February.  One  of 
the  boats  was  swamped,  but  the  crew  were  all  saved  by  a 
fishing-smack.    Part  of  the  cargo  was  afterwards  saved,  but 
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but  the  vessel  could  not  be  got  off,  and  broke  in  two,  and 
finally  after  some  months  went  completely  to  pieces. 

There  was  very  contradictory  evidence  from  surveyors 
who  had  seen  the  wreck  as  to  the  state  and  condition  of  the 
plates,  &c.  When  the  evidence  was  completed  I  stated  to 
the  counsel  that  I  proposed  to  ask  the  jury  on  the  merits 
seven  questions,  wnicn  I  reduced  to  writing.     These  were — 

*1.  Was  the  representation  made  by  the  broker  at  [591 
the  time  of  the  making  of  the  insurance  as  to  the  condition 
of  the  vessel  and  as  to  the  extent  of  the  examination  sub- 
stantially correct? 

2.  Did  that  representation  involve  in  it  a  statement  that 
the  vessel  was  to  carry  passengers,  and,  consequently,  had 
been  surveyed  by  the  Board  of  Trade  '^ 

3.  Was  there  a  concealment  from  the  underwriters  of 
anything  materially  affecting  the  insurance  which  the  plain* 
tins  knew  and  the  underwriters  did  not  ? 

4.  Was  the  fact  that  the  ship  had  not  been  surveyed  and 
certified  for  passengers,  under  the  circumstances,  one  which 
was  material  ? 

5.  Was  the  vessel  seaworthy  when  she  started  ?    If  not, 

6.  Was  this  known  to  the  plaintiffs  ? 

7.  Was  that  unseaworthiness  the  cause  of  the  loss  ? 
Neither  side  suggested  any  other  question,  and  the  coun- 
sel addressed  the  jury. 

In  summing  up  I  explained  to  the  jury  that,  though  in  a 
time  policy  there  is  no  implied  warranty  of  seawortiiiness, 
yet  that  any  representation  made  to  the  underwriters  is 
treated  as  a  basis  of  the  contract,  and  if  (whether  innocently 
or  knowingly)  there  is  a  substantial  difference  between  the 
representation  and  the  fact,  making  the  risk  materially 
greater  than  represented,  the  policy  is  not  binding;  and 
that  a  concealment  of  something  known  to  the  assured  and 
not  known  to  'the  underwriters,  which  would  materially 
make  the  risk  greater,  has  the  same  effect.  I  pointed  out  to 
them  that  there  were  two  questions  of  fact  for  them  ^s  to 
the  representation :  first,  what  was  the  effect  of  the  repre- 
sentation )  second,  was  it  substantially  true  i  1  assumed,  if 
I  did  not  in  express  terms  say,  that  the  loss,  on  this  evi- 
dence, was  a  loss  by  the  peHils  of  the  seas,  but  that  the  ques- 
tion whether  the  assured  could  recover  for  such  a  loss  Inight 
depend  upon  the  answers  to  the  6th,  6th  and  7th  questions ; 
telling  them  that  in  asking  the  7th  question  I  did  not  mean 
to  ask  them  whether  it  was  the  sole  or  immediate  cause  of 
the  loss,  but  whether  the  making  water  was  occasioned  by 
unseaworthiness,  and  the  loss  arose  from  her  being  water- 
10  Eng.  Rep.  26 
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logged  in  consequence  of  that  unseaworthiness,  so  that  it 
would  not  have  happened  but  for  that  unseaworthiness. 
692]  The  jury,  after  being  *out  some  hours,  could  not  agree 
on  their  answers  to  the  Ist,  5th  and  7th  questions.  They  were 
desired  to  endeavor  to  agree.  After  I  had  left  the  court, 
they  agreed  on  their  answer  to  the  1st  question,  but  were 
finally  discharged  without  agreeing  on  the  6th  and  7th. 
Their  written  answers  finally  were  taken :  To  the  1st  ques- 
tion, Yes.  To  the  2d,  3d  and  4th,  No.  To  the  5th,  The  jury 
cannot  agree.  To  the  6th,  No.  To  the  7th,  The  jury  can- 
not agree.  On  these  findings  I  directed  the  verdict  to  be 
entered  for  the  plaintiffs  on  the  3d  and  6th  issues. 

In  the  ensuine  term  a  rule  for  a  new  trial  was  obtained  by 
Sir  John  KarsTake  generally.  It  was  agreed  that  if  the 
plaintiffs  were  entitled  to  retain  the  verdict  it  should  be 
ascertained  by  an  average  adjuster  what  deduction,  if  any, 
should  be  made  for  salvage.  Cause  was  shown  during  the 
last  term  before  the  Lord  Chief  Justice,  my  Brother  Quain, 
and  myself.  But  my  Lord  having  been  absent  from  court 
on  account  of  indisposition  during  a  considerable  part  of 
the  argument,  he  takes  no  part  in  the  judgment,  wnich  is 
that  of  my  Brother  Quain  and  myself. 

We  think  that  the  defendant  is  entitled  to  treat  the  case 
as  if  the  jury  had  answered  the  two  questions  on  which  they 
were  unable  to  agree  in  his  favor ;  and  that,  if  on  that  sup- 
position the  plaintiffs  would  no^;  be  entitled  to  retain  their 
verdict,  then  there  should  be  a  new  trial  to  ascertain  the 
facts. 

The  points  made  on  the  argument  were,  first,  that  the 
verdict  that  the  representation  was  substantially  correct  was 
not  consistent  with  the  actual  finding,  that  the  jury  could 
not  agree  as  to  whether  the  ship  was  in  fact  seaworthy,  or 
(as  we  think  the  defendant  is  entitled  to  treat  the  case  for 
the  purpose  of  the  argument),  a  finding  tfiat  she  was  not 
seawortny;  or  at  least  that  this  finding  was  against  the 
weight  of  the  evidence.  No  complaint  was  made  of  the 
direction  in  point  of  this  question.  We  think,  however, 
that  it  was  a  question  for  the  jury  what  the  effect  of  the 
representation  was,  and  that  thev  might  properly  think  it 
did  not  involve  a  representation  that  the  vessel  was  actually 
made'  seaworthy,  but  only  that  the  plaintiffs  had  bona  fids 
done,  without  stint  or  scrimping,  all  that  competent  advisers 
thought  necessary  to  put  the  vessel  in  thorough  repair,  and 
reasonablv  believed  that  their  outlay  had  been  sumcient  to 
593]  make  her  fit  for  the  service.  If  *the  jury  took  this 
view  of  the  representation,  we  think  they  might  reasonably 
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find  on  this  evidence  that  it  was  substantially  true,  even 
though  the  vessel,  owing  to  some  oversight  or  neglect  on 
the  part  of  those  supenntending  the  repairs,  was  not,  in 
fa<;t,  made  seaworthy.  The  other  points  made  were,  that  if 
the  vessel  was  not  seaworthy,  and  the  loss  was  caused  by  the 
unseaworthiness,  the  vessel  was  not  lost  by  the  perils  in- 
sured against ;  and  that  the  verdict 'on  the  3d  issue  should 
not  therefore  have  been  entered  for  the  plaintiffs ;  and  that, 
though  the  jury  found  that  the  plaintins  did  not  know  of 
the  unseaworthiness,  that  did  not  disprove  the  substance  of 
the  6th  issue.  We  think,  however,  that  even  if  the  jury 
had  expressly  found  that  the  vessel  was  not  seaworthy,  and 
that  the  loss  was  occasioned  by  that  unseaworthiness,  it 
would  have  afforded  no  answer  to  the  action,  and  the  sub- 
stance of  the  6th  plea  would  not  have  been  proved.  The 
judgment  of  this  court  on  the  demurrers  in  TTiompson  v. 
Hopper  {^)  has  never  been  reversed,  and  is  binding  on  us. 
In  the  case  of  Thompson  v.  Hopper  (^\  on  appeal,  there  was 
much  discussion,  and  a  difference  of  opinion  as  to  what  was 
the  proper  guide  to  be  given  to  a  jurv  on  the  question 
whether  the  unseaworthiness  caused  tne  loss.  Had  the 
finding  of  the  jury  been  in  favor  of  the  defendant  on  the  6th 
question,  I  intended  to  endeavor  to  raise  the  precise  points  for 
a  court  of  appeal.  As  it  is,  that  point  does  not  arise.  Thomp- 
son V.  Hopper  ('),  on  demurrer,  decides  that  there  is  in  such 
a  case  as  the  present  no  warranty;  of  seaworthiness  at  all ; 
and  that  even  if  the  assured  knowingly  send  a  vessel  to  sea 
in  an  unseaworthy  state,  it  affords  no  answer  to  an  action 
on  a  time  policy  for  a  loss  not  shown  to  have  been  produced 
bv  that  unseaworthiness.  But  in  the  same  case  it  was  de- ' 
cided  that  if  the  assured  sent  her  out  in  a  state  not  fit  to  go 
to  sea,  knowing  it,  and  the  loss  was  produced  by  that  un- 
seaworthiness, it  does  afford  an  answer.  Lord  "Campbell 
says :  "  But  it  is  a  maxim  of  our  insurance  Jaw,  and  of  the 
insurance  law  of  all  commercial  nations,  that  the  assured 
cannot  seek  an  indemnity  for  a  loss  produced  by  their  own 
wrongful  act.  The  plaintiffs  said  truly  that  the  perils  of 
the  sea  must  still  be  considered  the  proximate  cause  of  the 
loss  ;  but  *so  it  would  have  been  if  the  ship  had  been  [594 
scuttled,  or  sunk  by  being  wilfully  run  upon  a  rock.  Ac- . 
cording  to  the  statement  in  this  plea,  the  plaintiffs  efficiently 
caused  the  loss  by  their  wrongiul  act."  (*)  This  judgment 
proceeds  on  the  same  principle  as  that  of  Bell  v.  Car  stairs  (*), 
where  it  was  held  that  a  ship  having  been  captured  and  con- 

(•)  6  E.  A  B.,  172;  26  L.  J.  (Q.B.),  240.      («)  6  E.  A  B.,  at  p.  191. 
(*)  6  E.  A  B.,  937;  26  L.  J.  (Q  B.),  18.     (*)  14  East,  874. 
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demned  for  want  of  proper  documents  the  shipowners  could 
not  recover  for  the  loss,  though  the  owner  oi  goods,  if  not 
one  of  the  shipowners,  might  recover  on  a  policy  on  goods. 
The  reason  of  the  distinction  is  pointed  out  by  Lord  Ellen- 
borough:  ''The  owner  of  goods  was  not  liable  to  suffer  in 
respect  of  his  insurance  on  account  of  any  defect  in  the 
documents  belonging  to*  the  ship,  with  the  procurement  or 
existence  of  whicn  he  had  no  concern.  In  the  present  case, 
on  the  ground  that, the  three  subjects  of  insurance  were  con- 
demned on  account  of  the  common  default  of  all  the  pro- 
prietors in  their  ioint  character  of  shipowners,  ....  we  are 
of  opinion  that  the  assured  cannot  claim  from  the  underwriter 
an  indemnity  for  a  loss  thus  occasioned  by  themselves." 
At  the  time  when  Bell  v.  Carstairs  (*)  was  decided  there  was 
no  special  plea,,  everything  being  open  under  the  general  issue ; 
but  It  is  clear,  we  think,  that  the  effect  of  this  judgment 
would  have  been  (after  the  new  rules)  to  support  a  plea  in 
confession  and  avoidance  to  this  effect :  "  True  it  is  that  the 
ship  was  lost  by  a  peril  insured  against,  to  wit,  the  capture ; 
but  the  loss  was  occasioned  by  the  -fault  of  the  plaintiffs 
themselves,  and  therefore  the  underwriters  are  not  bound  to 
indemnify  them  against  it." 

We  are  bound  hj  authority  to  hold  that  there  is  no  war- 
ranty of  seaworthiness  in  this  policy,  and  the  jury  have 
negatived  knowledge  on  the  part  of  the  plaintiffs.  We 
thmk,  therefore,  that  we  cannot  hold  that  the  remaining 
averments  in  the  sixth  plea,  even  if  proved,  would  show 
that  the  loss  was  occasioned  by  a  wrongful  act  on  the  part 
^  of  the  plaintiffs,  and,  consequently,^  that  the  substance  of 
'  the  plea  was  not  proved. 

But  a  further  question  is  raised  on  the  third  issue.  It  is 
said,  and  we  agree,  that  the  underwriters  are  not  bound  to 
indemnify  the  assured  against  every  loss  that  occurs  during 
the  period  insured,  but  only  against  those  occasioned  by 
perils  insured  against.  And  if  the  damage  or  loss  arises 
595]  from  no  unusal  cause,  though  *the  winds  and  the 
waves  may  be  concerned  in  it,  the  loss  is  wear  and  tear,  for 
which  the  underwriters  are  not  responsible.  If  there  has 
been  an  unusual  cause,  it  is  perils  of  the  sea  for  which 
they  are  responsible:  Magnus  v.  Buttemeri^\  Pater  son  v. 
Harris  (•),  and  Merchants  Trading  Company  v.  Universal 
Marine  Company  (^), 

But  in  all  cases  the  law  regards  the.  proximate  cause  of 
the  loss ;  and  it  would  be  difficult  to  find  a  better  example 

0)  14  East,  874.  (»)  1  B.  <&  S.,  386;  80 L.  J.(Q.B.),  864. 

(2)  11  C.  B.,  976;  21  L.  J.  (C.P.),  119.  (*)  Not  reported. 
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of  what  Lord  Bacon  calls  the  infinity  of  the  ''canses  ot 
causes,  and  their  impulsion  one  on  the  other,"  than  is  af- 
forded in  this  case.  The  ship  perished  because  she  went 
ashore  on  the  coast  of  Yorksnire.  The  cause  of  her  going 
ashore  was  partly  that  it  was  thick  weather  and  she  was 
making  for  Hull  in  distress,  and  partly  that  she  was  un- 
manageable because  full  of  water.  The  cause  of  that  cause, 
viz.,  her  being  in  distress  and  full  of  water,  was,  that  when 
she  labored  in  the  rolling  sea  she  made  water ;  and  the  cause 
of  her  making  water  was,  that  when  she  left  London  she  was 
not  in  so  strong  and  staunch  a  state  as  she  ought  to  have 
been ;  and  this  last  is  said  to  be  the  proximate  cause  of  the 
loss,  though  since  she  left  London  she  had  crossed  the  North 
Sea  twice.  We  think  it  would  have  been  a  misdirection  to 
tell  the  jury  that  this  was  not  a  loss  by  perils  of  the  seas, 
even  if  so  connected  with  the  state  of  unseaworthiness  as 
that  it  would  prevent  any  one  who  knowingly  sent  her  out 
in  that  state  from  recovermg  indemnity  for  this  loss. 

Two  cases  were,  on  the  argument,  relied  on,  viz.,  Fawcus 
V.  8arsfi€ld{')j  and  Merchants  Trading  Co.  v.  Universal 
Marine  Co.  (not  reported,  but  of  the  judgment  in  which  we 
have  been  furnished  with  a  copy).  We  think  neither  case 
conflicts  with  our  decision.  In  Fawcus  v.  Sarsfleld  (*)  the 
plaintiff  claimed  on  a  time  policy  on  ship  for  the  loss  sus- 
tained by  putting  into  a  port  of  distress,  and  there  unload- 
ing and  repairing  the  vessel,  which  had  become  leaky,  as  the 
declaration  alleged,  by  the  perils  of  the  seas.  The  plea 
which  the  arbitrator  found  to  be  true  in  fact*was,  that  [596 
the  ship  was  unseaworthy,  and  met  with  no  extraordinary  ^ 
peril,  and  that  the  leakiness  arose  *'by  and  from  the  said ' 
Dad  and  defective  condition  of  the  vessel,  and  the  exposure 
of  the  vessel  to  the  usual  and  ordinary  force  and  violence  of 
the  wind  and  waves  on  that  voyage.''  This  seems  to  be  an 
allegation  that  the  loss  was  from  wear  and  tear,  aggravated 
by  the  original  bad  state  of  the  vessel ;  and  if  so,  the  plea 
was  no  doubt  good. 

In  Merchants  Trading  Co.  v.  Universal  Marine  Co.  Q  it 
appears  that  the  action  was  on  a  voyage  policy  on  the  ship 
Ghuden  Fleece  from  the  Mersey  to  Cardiff,  whilst  there,  and 
thence  to  Alexandria.  On  the  trial  before  my  Brother  Lush 
it  was  proved  that  the  Golden  Fleece,  being  to  all  appear- 
ance seaworthy,  left  the  Mersev  with  a  few  tons  of  coal  on 
board,  and  therefore  substantially  in  ballast,  and*  arrived 
safe  at  Cardiff,  where  she  went  into  the  docks,  and  there 

0)  6  E.  A  B.,  192;  26  L.  J.  (aB.),  249.  (*)  Not  reported. 
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loaded  a  full  carg6,  consisting  of  2,000  tons  of  coals.  She 
left  the  docks  and  anchored  in  the  Penarth  roads,  outside 
Cardiff,  in  the  morning  and  on  that  same  night,  whilst  riding 
at  anchor,  suddenly  filled  with  water  and  foundered,  there 
being  neither  wind  or  sea,  or  anything  to  account  for  her  go- 
ing down.  The  evidence  of  those  on  board  when  she  sunk 
seems  to  have  been  such  as  to  make  it  probable  that  one  of 
th^  coal  ports  had  given  way.  On  this  my  Brother  Lush 
appears  to  have  correctly  explained  to  the  jury,  that  if 
wiien  she  started  on  the  voyage  from  the  Mersey  she  was 
not  seaworthy,  it  was  a  defence ;  and  he  further  told  the 
jurjr  that  the  underwriters  were  answerable  for  casualties 
arising  from  the  violent  action  of  the  elements,  as  distin- 
guish^ from  the  silent,  natural,  gradual  action  of  the  ele- 
ments upon  the  vessel  itself,  which  latter  properly  belonged 
to  wear  and  tear.  That  what  the  underwriters  insured 
against  were  casualties  that  might  happen,  and  not  conse- 
quences which  must  happen.  He  told  the  jury  that  the  cir- 
cumstances proved  in  the  case  before  them,  the  one  question 
which  would  solve  it  all  was  this,  Was  the  leak  from  which 
the  vessel  foundered  attributable  to  injury  and  violence 
from  without,  or  from  weakness  from  within  ?  for  that,  if  it 
was  not  attributable  to  perils  of  the  seas,  that  is,  as  he  ex- 
597]  plained  it,  the  violent  action  of  the  elements  *from 
without,  or  any  other  casualty  involved  in  perils  of  the  seas, 
the  jury  could  come  to.no  other  conclusion  than  that  it  was 
due  to  an  inherent  infirmity  of  the  ship  itself.  On  this  direc- 
tion the  jury  found  for  the  defendants.  The  verdict  was 
entered  for  the  defendants,  both  on  the  plea  denying  seawor- 
thiness and  on  that  denying  that  the  loss  was  by  -penla  of 
the  seas ;  and  the  Court  of  Common  Pleas  refused  a  rule  for 
a  new  trial,  holding  the  direction  unexceptionable.  And  we 
quite  agree  that  the  direction  wa,s  unexceptionable ;  for  if 
tne  vessel  was  so  weak  as  to  give  way  from  the  mere  pres- 
sure of  the  water  on  her  port,  without  anything  more,  the 
proximate  cause  of  the  loss  was  that  weakness.  But  it 
scarcely  needs  pointing  out  how  very  different  the  facts 
proved  as  regards  the  loss  of  the  Grolden  Fleece  were  from 
those  proved  in  the  present  case  as  to  the  loss  of  the  Frances, 
which,  however  unseaworthy  she  may  originally  have  been 
when  leaving  London,  had  crossed  the  North  Sea  twice,  and 
was  finally  lost,  because  she  went  ashore  after  contending 
with  the  winds  and  waves  during  several  days. 

We  have  therefore  come  to  tne  conclusion  that  the  rule 
should  be  discharged. 
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No  point  was  reserved  at  the  trial,  but  we  give  the  defen- 
dant leave  to  appeal  on  all  questions  arising  on  the  findings  of 
the  jury  and  the  direction  as  to  the  first  six  pleas.  We  give 
no  leave  to  appeal  on  the  issue  on  the  seventh  plea,  as  to  the 
supposed  illegality. 

Rul£  discharged. 

Attorneys  for  plaintiffs :  Cattarns^  Jehu  &  Cattarns. 
Attorneys  for  defendant :  HoUams^  Son  &  Coward. 
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373]  *Pegge  V.  The  Guardians  of  the  Lampeter 

Union  ('). 

Pauper  Criminal  Lunatit^ — Obligation  of  Ottardiana  to  maintain  in  Anf/ltun—S  A  4 
Vict,  e.  64,  8.  2 — Parol  Contract  for  Maintenctnee  of  iMnatic, 

The  2d  section  of  3  A  4  Vict,  a  64,  provides  that  in  the  case  of  a  panper  criminal 
lunatic  removed  to'  an  asylom,  an  order  of  justices  may  be  made  on  the  guardians 
of  the  union  comprising  the  parish  of  the  lunatic's  settlement  to  pay  a  weekly  sum  for 
the  maintenance  of  such  lunatic  in  the  asylum. 

A  criminal  lunatic  having  been,  removed  to  a  private  asylum  under  a  warrant  of 
the  Secretary  of  State,  in  pursuance  of  8  <&  4  Vict.  c.  64,  the  guardians  of  the  L. 
union,  to  which  the  lunatic  was  chargeable,  paid  to  the  proprietor  of  such  asylum  the 
sum  of  16«.  a  week  for  the  maintenance  of  the  lunatic  for  fourteen  years ;  but  they 
subsequently  gave  notice  to  the  proprietor  that  they  should  not  in  future  pay  more 
than  11«.  \d.  a  week.  To  this  reduction  he  refused  to  assent..  The  lunatic  continu- 
ing in  the  asylum,  the  proprietor  brought  his  action  against  the  guardians  to  recover 
*fpr  the  maintenance  of  the  lunatic  at  the  rate  of  16«.  a  week.  It  was  not  shown  that 
there  ever  had  been  an  order  of  justices  under  8  <&  4  Vict.  c.  64,  s.  2,  as  to  the  main- 
tenance of  the  lunatic : 

Hdd,  reversing  the  decision  of  the  court  below,  that  it  could  not  be  inferred  that 
the  guardians  hM  originally  entered  into  a  contract  to  pay  for  the  lunatic  at  the  rate 
of  16«.  a  week  until  she  should  be  removed  from  the  asylum,  nor  could  it  be  pre- 
sumed that  an  order  of  justices  had  been  made  under  8  <&  4  Vict.  c.  64,  s.  2,  upon  the 
guardians  to  pay  that  sum. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
making  absolute  a  rule  to  enter  a  verdict  for  the  plaintiff. 

(>)  Reversing  2  Eng.  Rep.,  668. 
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The  facts  of  the  case  are  fully  set  out  in  the  report  in  the 
court  below  ('). 

Kingdon^  Q.C,  for  the  defendants:  The  guardians  are 
not  liable  in  respect  of  the  maintenance  of  the  lunatic  other- 
wise than  in  pursuance  of  the  statute  3  &  4  Vict.  c.  54.  •  The 
plaintiff  might  have  refused  to  receive  the  lunatic  unless  an 
order  of  justices  were  made  fixing  the  sum  to  be  paid  for  her 
maintenance.  The  effect  of  the  judgment  in  the  court  below 
is  that,  by  making  a  payment  for  a  short  time,  the  guar- 
dians might  be  saddled  with  a  perpetual  liability.  The 
guardians  are  a  public  body,  acting  only  for  certain  statu- 
tory purposes,  and  cannot  act  otherwise  than  under  the  au- 
thority of  the  statutes  by  which  their  powers  are  conferred. 
Such  a  *contract  as  the  court  below  interred  would  be  [374 
vUra  vires.  If  such  a  contract  were  lawful,  it  must  be  un- 
der seal:  Nicholson  v.  T?ie  Bradfield  Union (^).  Thei*e  is 
no  sufficient  ground  for  presuming  the  existence  of  an  order 
of  justices  as  suggested  dj  the  court  below.  • 

Sir  H.  James^  Q.C.  (with  him  Pind€T\  for  the  plaintiff: 
The  consideration  was  an  executed  one,  and  the  contract  was 
within  the  ordinary  scope  of  the  duties  of  the  guardians. 
There  was  ample  eyidence  of  a  contract  to  pay  16^.  a  week 
as  long  as  the  lunatic  remained  in  the  plaintiff' s  asylum.  It 
was  competent  for  the  guardians  to  waive  the  order  of  jus- 
tices, which  was  only  meant  to  provide  for  disputes  as  to 
the  amount.  The  only  way  in  which  the  guardians  could 
put  an  end  to  the  contract  was  by  procuring  the  removal  of 
the  lunatic  from  the  plaintiff^  s  asylum. 

Cur,  adv.  vuU. 

May  13.  The  judgment  of  Blackburn,  Quain"  and  Archi- 
bald, JJ.,  and  Cleasby,  B.,  was  delivered  hj 

Cleasbt,  B.:  This, is  an  appeal  from  a  judgment  of  the 
Court  of  Common  Pleas.  The  case  was  tried  before  Baron 
Bramwell,  at  Bristol,  when  the  following  fadts  were  admitted 
or  proved :  A  woman  called  Mary  Hugnes  was  indicted  for 
murder  at  the  Carmarthen  summer  assizes,  1847,  and  upon^ 
arraignment  was  found  insane.  Upon  the  16th  of  October,^ 
1856,  the  then  secretary  of  state  made  an  order  authorizing 
and  requiring  the  superintendent  of  the  Vernon  House  Luna- 
tic Asylum  at  Briton  Ferry  to  receive  her  in  custody  at  the 
said  lunatic  asylum,  there  to  remain  until  further  ordoi.  At 
that  time  a  Mr.  Leach  was  the  proprietor  of  the  asylum,  but 
in  1864  the  plaintiff  became  so.  The  lunatic  was  a  pauper, 
and  chargeable  to  the  Lampeter  Union.  From  the  time  she 
was  admitted  down  to  the  autumn,  1869,  the  guardians  of 

(«)  Law  Rep.,  7  C.  P.,  866.  («)  Law  Rep.,  1  Q.  B.,  620. 

10  Eng.  Rep.  27 
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the  union  (the  defendants)  regularly  paid  for  her  caife  and 
maintenance  in  the  asylum  at  the  rate  of  16^.  a  week.  On 
the  19th  of  October,  1869,  the  defendants  caused  a  letter  to 
be  written  to  the  plaintiff,  to  the  effect  that  they  would  not 
therefrom  pay  for  her  care  and  maintenance  inore  than 
11^.  Id.  per  week,  such  being  the  rate  which  they  then  paid 
375]  for  the  maintenance  of  lunatics  at  the  joint  *countiea' 
asylum  of  Carmarthen.  The  plaintiff  replied  on  the  22d  of 
of  October  that  his  terms  for  pauper  lunatics  were  16s.  a 
week.  In  February,  1870,  the  defendants  wrote  that  they 
had  been  advised  to  resist  this  payment  and  were  prepared 
to  defend  any  action  for  a  claim  beyond  11*.  Id.  per  week. 
The  action  is  brought  to  recover  £40  14*.  4d.,  for  the  care 
and  maintenance  of  the  lunatic  from  December,  1870,  to 
1871.  The  plaintiff  admitted  that,  as  to  £10  8*.  9d.,  being 
for  the  period  from  December,  1870,  to  March,  1871,  the 
second  plea  was  an  answer ;  but  insisted  upon  his  right  to 
recover  £31  6s.  6d.^  for  the  period  between  March,  1871,  to 
December,  1871,  being  at  the  rate  of  16*.  a  week.  The  defen- 
dants paid  £21 12*.  3d.  into  court,  beins  at  the  rate  of  11*.  Id. 
for  the  same  period.  The  plaintiff  claimed  the  difference, 
£9  14*.  3d.  It  was  admitted  by  the  defendants  that  16*.  a 
week  was  a  reasonable  sum  to  be  paid  to  the  plaintiff  for 
the  care  and  maintenance  of  the  pauper  lunatic.  No  order 
of  justices,  as  required  b^  3  &  4  Vict.  c.  54,  was  produced 
in  evidence  by  the  plaintiff.  The  learned  judge  directed  a 
verdict  to  be  entered  for  the  defendants,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  the  sum  of  £9  14*.  3d. 
A  rule  to  show  cause  was  obtained  in  the  Court  of  Common 
Pleas,  which  was  afterwards  made  absolute,  and  this  ap- 
peal is  against  that  judgment.  It  will  be  found  in  Law 
Rep.,  7  C.  P.,  366.  Tlie  legal  and  proper  mode  of  payment 
for  a  pauper  criminal  lunatic  is  prescribed  by  the  statute 
3  &  4  Vict.  c.  54,-  ss.  2  &  3.  It  is  tiiereby  provided  that  two 
justices  shall,  by  order  under  their  hands,  amongst  other 
things,  order  that  the  guardians  of  a  union  shall  pay  such 
%um  as  they  shall  from  time  to  time  direct  for  the  mainte- 
nance of  the  lunatic  in  the  asylum  in  which  he  or  she  shall 
be  confined.  Upon  this  state  of  facts  the  Court  of  Common 
Pleas  made  the  rule  absolute,  and  they  appeared  to  consider 
that  iLwas  either  a  proper  inference  from  the  facts  stated, 
that  tne  guardians  had  entered  into  a  contract  to  pay  16*.  a 
week  for  the  pauper's  maintenance,  to  continue  until  they 
had  obtained  an  order  from  the  justices  to  alter  the  rate  of 
payment,  or  that  the  facts  now  warranted  the  conclusion  or 
presumption  that  there  was  in  point  of  fact  an  order  of  jus- 
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tices  to  pay  after  that  rate.  With  respect  to  the  latter  view, 
it  appears  to  us  that  no  such  *concliision  or  presump-  [376 
tion  could  be  properly  arrived  at  with  respect  to  a  matter  so 
recent  and  capable  of  proof  as  the  supposed  order  of  justices. 
The  payment  of  16^.  a  week  during  the  period  named  was 
completely  accounted  for  by  the  liability  of  the  defendants 
to  pay  something,  and  by  the  fact  that  16^.  a  week  was  a 
reasonable  sum  for  them  to  pay,  and  the  sum  which  the 

}>laintiff  demanded  and  the  defendants  assented  to,  until  the 
etter  of  the  29th  of  October,  1869.  And  further,  the  plain- 
tiff, by  his  letter  of  the  22d  of  October,  rests  his  claim,  not 
upon  any  order  of  justices,  but  upon  his  terms  being  16^.  a 
week.  With  respect  to  the  inference  of  the  particular  con- 
tract just  mentioned,  it  appears  to  us  that  there  is  no  suflBi- 
cient  ground  for  making  it.  The  guardians  had  no  legal 
right  to  enter  into  such  a  contract ;  it  was  their  duty  to  act 
upon  the  statute,  and  no  inference  or  presumption  should 
be  drawn  that  they  acted  contrary  to  law.  In  our  opinion, 
the  just  and  reasonable  inference  from  the  facts  as  stated  is, 
that  the  guardians,  knowing  that  they  were  liable  to  pay  for 
the  maintenance  of  the  lunatic,  paid  the  sum  of  16^.  per 
week,  being  a  reasonable  and  proper  sum,  without  any  or- 
der of  justices  at  all,  and  that  it  was  competent  for  them  at 
any  time  to  put  an  end  to  their  liability  Tor  that  payment, 
and  put  upon  the  plaintiff  the  necessity  of  obtaining  an  or- 
der of  justices.  The  guardians  did  not  place  the  pauper 
lunatic  in  the  asvlum  of  the  plaintiff  or  of  his  predecessor. 
The  plaintiff  fails  in  making  out  a  case  for  16^.  a  week,  be- 
cause he  cannot  rest  it  upon  contract,  as  the  defendants  did 
not  agree  to  it ;  and  he  cannot  rest  it  upon  legal  liability  inde- 
pendent of  contract,  because  the  order  of  justices,  which 
18  the  proi^r  foundation  for  such  liability,  is  wanting.  A 
second  objection  was  made  on  behalf  of  the  defendants,  that, 
assuming  the  inference  to  be  a  proper  one  that  the  defen- 
dants had  contracted  to  pay  16^.  a  week  until  they  obtained 
an  order  of  justices  to  vary  the  amount,  the  contract  should 
have  been  under  seal  to  be  binding  upon  the  corporation. 
After  what  has  been  said,  it  is  unnecessary  to  give  any  de- 
cision upon  thisiobjection.  The  result  is,  that  in  our  opinion 
the  judgment  of  the  court  below  must  be  reversed. 

Kelly,  C.B.:  I  agree  so  far  in  the  judgment  of  the  court 
of  *Common  Pleas,  that  it  was  competent  to  the  defen-  [377 
dants  to  waive  the  order  by  the  magistrates  specifying  the 
amount  to  be  paid  to  the  plaintiff  for  the  maintenance  of  the 
pauper  lunatic  in  question ;  and  that  they  did  so  waive  that 
order,  and  agree  to  pay  16^.  a  week  to  the  plaintiff.    But  I 


212  COURT  OF  COMMON  PLEAS.  [L.  R. 

1874  Winch  v.  Conservators  of  the  Thames. 

am  likewise  of  opinion  that  they  were  entitled  to  put  an  end 
to  the  agreement  upon  notice  given,  and  that  they  nave  done 
BO  by  tneir  letter  of  the  19th  of  October,  1869.  It  appears, 
to  me  that  it  then  became  incumbent  on  the  plaintiff  to  ob- 
tain an  order  under  the  statute  that  the  defendants  should 
pay  such  sum  as  the  mstgistrates  might  determine  to  be  a 
proper  sum,  and  that  until  such  order  should  be  obtained 
the  defendants  were  not  nor  are  under  any  liability  to  pay 
more  than  the  11^.  Id.  which  they  have  proposed  to  pay. 
No  point  was  made  as  to  whether  the  defendants  might  not 
have  been  bound  to  continue  the  payment  of  16s.  a  week,  in 
case  the  plaintiff  had  applied  for  an  order  of  the  magistrates, 
until  they  should  have  nad  time  to  make  the  necessary  in- 
quiries ;  and  as  the  plaintiff  has  never  applied  to  any  magis- 
trates for  anjr  such  order,  or  given  notice  to  the  defendants 
of  any  intention  to  do  so,  I  am  of  opinion  that  the  agreement 
is  at  an  end,  and  that  the  plaintiff  is  not  entitled  to  more 
than  the  Us.  Id.  a  week.  The  judgment  of  the  Court  of  Com- 
mon Pleas  must  therefore  be  reversed. 

JudffTnent  reversed. 

Attorneys  for  appellants:    Humphries  &  Morgan^  for 
David  Ltoyd. 
Attorney  for  respondent :    Wrerttmorey  for  Jones  &  Carter. 


[Law  Reports,  9  Common  Pleas,  378.] 

May  18.  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

378]  *WiNCH  V.  The  Conservators  op  the  Thames  ('). 

Negligence — Corporation — Public  Purposes — Liahilily  to  repair  Tounng-paih. 

The  defendants  were  a  corporate  body,  in  whom  were  Tested,  by  the  Thames  Navi 
gallon  Act,  1866  (29  A  80  Vict.  c.  89),  certain  powers  and  aathorities  for  the  preser- 
vation and  improyement  of  the  stream,  bed,  and  banks  of  the  upper  part  of  the 
Thames,  includmg  all  powers  and  authorities  before  that  act  vested  in  the  commis- 
sioners appointed  for  the  purposes  of  the  upper  navigation  of  the  Thames  under  ear 
lier  statutes.  From  these  statutes  it  appeared  that  there  were  originally  towing- 
paths  on  the  river  banks,  the  owners  of  which  took  tolls  for  the  riffht  of  passing 
along  them,  and  that  by  such  statutes  the  commissioners  had  extensive  powers  of 
supervision  and  control  over  the  towing-paths  and  of  r^ulatiug  the  toll  to  be  taken. 
They  subsequently  acquired  by  the  statutes  power  to  purchase  and  take  lands  com- 
pulsorily,  and  to  execute  works  for  the  purposes  of  the  navigation ;  and  by  the  act  of 
28  Geo.  8,  c.  51,  s.  6,  were  authorized  themselves  to  take  toll  for,  amongst  other 
things,  the  towing-paths  purchased  or  hired  by  them.  By  36  Geo.  8,  c.  106,  as.  18, 
28,  mey  obtained  power  to  execute  any  works  or  repairs  that  they  tlioi^ht  needful 
or  proper,  and  to  pay  for  them  out  of  the  rates  and  tolls,  and  also  to  make  and  estab- 

(>)  Affirming  8  Eng.  Rep.,  344. 
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Uah  a  continued  horse  towing-path  thronghout  the  navigation,  and  to  purchase  land 
for  that  purpose.  Bv  the  Thames  Navigation  Act,  1866,  the  defendants  were  author- 
.  ized  to  take  tolls  andf  apply  their  funds  to  the  expenses  of  the  repair  of  the  works 
Tested  in,  acquired  by,  or  constructed  by  them  under  the  act,  and  to  the  carrying 
into  execution  of  the  purposes  of  that  act  and  of  the  former  acts. 

In  consequence  of  a  part  of  the  towing-path  on  the  upper  navigation  of  the  Thames 
being  out  of  repair  and  giving  way,  some  horses  of  the  plaintiff  which  were  engaged 
in  towing  a  barge  fell  into  the  river  and  were  drowned.  The  defendants  had,  in  pur- 
Boance  of  the  powers  vested  in  them  in  1866,  made  a  parol  arrangement  with  the 
owner  of  the  soil  of  the  towing-path  at  the  place  in  question  for  the  use  of  such  tow- 
ing-path, at  an  annual  rent  Some  parts  of  the  towing-path  along  the  river  had  been 
artificially  constructed  by  and  belonged  to  the  defendants,  and  the  use  of  the  whole 
of  the  remainder  had  been  acquired  by  them.  They  were  in  the  habit  of  taking  an 
aggregate  toll  for  the  use  of  the  whole  of  the  navigation  and  towing-path  at  Tedding- 
ton  L^k,  which  they  had  done  in  the  present  instance.  The  plaintiff  having  brought 
an  action  against  the  defendants  for  negligence  in  not  keeping  the  towing-path  in 
repair : 

Hdd  (by  Blackburn,  Quain,  and  Archibald,  JJ.,  and  Bramwell,  B.,  Cleasbv,  B., 
dissenting),  affirming  the  judgment  of  the  court  below,  that  even  assuming  that  no 
obligation  was  cast  upon  the  defendants  bv  their  statutes  to  repair  parts  of  the  tow- 
ing-path not  constructed  by  or  vested  in  them,  so  long  as  they  kept  the  towing-path 
open  and  took  toll  for  its  use,  they  were  under  an  obligation  to  those  whom  they 
invited  to  use  it  to  take  reasonable  care  either  to  see  that  the  *towing-path  [879 
was  in  such  a  state  as  not  to  expose  those  using  it  to  undue  danger,  or  to  give  due 
warning  against  such  danger,  and  that  no  distinction  could  be  made  in  this  respect 
between  such  parts  of  the  towing-path  as  were  natural  and  such  as  were  artificial! 

Appeal  from  the  decision  of  tlie  Court  of  Common  Pleas 
discharging  a  rule  to  enter  a  nonsuit  or  verdict  for  the 
defendants. 

The  facts  sufficiently  appear  from  the  report  of  the  case  in 
the  court  below  (')  and  the  judgments. 

Feb.  4.  Prentice^  Q.C.  (witn  him  Joyce\  for  the  defen- 
dants :  The  liability  of  the  defendants  must  depend  wholly 
upon  the  interpretation  of  the  statutes  under  which  they  are 
constituted.  No  duty  was  cast  upon  the  defendants  bj  the 
statutes  from  which  they  derive  their  powers  to  repair  the 
towing-path  generally ;  neither  an  absolute  duty  nor  a  duty 
to  use  due  dfligence.  The  cases  that  have  been  relied  upon 
by  the  plaintiff  were  all  cases  of  artificial  constructions 
which  the  defendants  were  empowered  by  statute  to  con- 
struct, and  for  the  use  of  which  they  were  empowered  to 
take  tolls.  This  is  the  case  of  a  public  navigable  river ;  with 
regard  to  any  part  of  the  towing-path  which  may  be  an  arti- 
ficial-construction made  by  the  defendants  under  the  powers 
of  their,  acts,  it  may  be  they  would  be  bound  to  repair,  but 
they  are  not  bound  to  repair  the  towing-path  in  general. 
The  soil  of  it  is  not  vested  in  them.  Formerly  private  owners 
received  the  tolls  for  passing  over  such  portions  of  the  tow- 
ing-path as  belonged  to  them  respectively.  For  the  general 
convenience,  and  to  prevent  extortion,  the  defendants  are 

Q)  Law  Rep.>  1  C.  P.,  458, 
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empowered  to  receive  one  toll  for  the  whole,  and  do  so.  But 
the  owners  were  not  bound  to  repair  the  towing-path  ;  they 
received  the  toll  for  the  license  to  pass,  and  were  entitled  to 
say  to  those  using  it,  you  must  take  it  as  you  find  it.  The 
powers  of  the  defendants  are  of  a  discretionary  character  for 
the  improvement  of  a  public  natural  navigation.  If  obstruc- 
tions arise  in  the  bed  of  the  river  from  natural  causes,  as, 
for  instance,  bv  the  formation  of  shoals,  surely  it  could  not 
be  contended  that  there  was  any  obligation  on  the  defendants 
to  remove  them. 

Assuming  that  the  statutes  cast  no  obligation  on  the  de- 
fendants to  repair,  the  mere  taking  of  a  toll  would  not. 
That  is  merely  for  a  license  to  pass  over  the  land  in  its 
natural  state. 

380]  *The  cases  are  distinguishable  where  the  defen- 
dants, knowing  that  a  place  is  dangerous,  invite  the  plain- 
tiff, who  does  not  know  that  it  is  so,  to  enter  and  charge  a 
toll.  Here  the  defendants  had  no  knowledge  of  the  defect 
in  the  bank. 

[Blackburn,  J.:  Negligent  ignorance  of  it  would  be 
sufficient.  It  must  be  taken,  after  the  finding  of  the  jun^, 
that  the  defendants  were  negligent.  Parndby  v.  Lancaster 
Canal  Company  {^)  seems  to  be  in  point.] 

That  was  the  case  of  a  canal,  an  artificial  construction. 
The  towing-paths  are  in  the  nature  of  highways,  which  the 
public  are  entitled  to  use  on  pajj-ment  of  tolls.  If  so,  the 
defendants  are  not  bound  to  repair  them  any  more  than  the 
trustees  of  a  turnpike  road  are  Dound  to  repair  such  road : 
Rex  V.  Inhabitants  of  Netkerthong  (*).  [He  also  cited  on 
this  point  Mersey  Docks  v.  Oibbs  (').] 

Secondly :  the  place  where  the  accident  happened  was  no 
part  of  the  towing-path  proper,  i.e.,  the  place  where  the 
bank  gave  way  was  not  in  the  usual  beaten  track  which  the 
horses  follow.  It  was  part  of  the  natural  bank,  between 
such  beaten  track  and  the  river.  It  is  contended  that  there 
is  no  liability  in  any  case  to  repair  more  than  the  towing- 
path  proper. 

McJjeod  (with  him  English  HarrisoTC)^  for  the  plainiiflf. 

[The  Court  intimated  that  he  need  not  argue  with  refer- 
ence to  the  second  point  taken  by  the  defendants'  counsel.] 

A  private  individual  or  ordinary  trading  company  that 
had  done  what  the  defendants  here  did  would  be  liable  to 
this  action.  The  principle  of  the  recent  decisions  is,  that  a 
corporation  or  public  body  is  in  such  cases  prima  facie  sub- 

(»)  11  A.  A  E.,  228.  (•)  2  B.  A  Aid.,  179. 

C)  Law  Rep.,  1  H.  L.,  93. 
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ject  to  the  same  liabilities  as  a  private  person.  It  is,  tliere- 
lore,  on  the  defendants  to  show  that  they  are  exempt  from 
what  would  generally  be  the  obligation  of  a  public  body  in 
their  position.  Therefore,  unless  there  is  something  special 
in  the  statutes  under  which  the  defendants  are  constituted 
to  exempt  them,  they  must  be  liable. 

There  is  no  such  essential  distinction  between  an  artificial 
and  a  natural  place  as  that  contended  for  by  the  defendants. 
If  a  man  carried  on  business  in  a  place  naturally  dangerous, 
and  invited  *persons  to  come  there  without  warning,  [381 
he  would  be  responsible  if  an  accident  happened.  The  com- 
missioners had  lull  powers  to  repair,  and  they  might  have 
ordered  the  owner  to  repair.  There  is  no  distinction  be- 
tween the  banks  of  a  river  and  those  of  a  canal  for  this  pur- 
pose. Though  part  of  the  towing-path  may  consist  of  the 
natural  soil,  the  navigation  must  be  looked  at  as  a  whole, 
and  taken  as  a  whole  it  is  artificial.  It  could  not  exist  but 
for  artificial  constructions  such  as  locks.  If  there  were  two 
artificial  bridges  ten  feet  apart,  and  a  piece  of  towing-path 
between  them  consisting  of  the  natural  soil,  would  it  not  be 
absurd  that  the  liability  should  be  different  in  respect  of  the 
bridges  and  the  piece  of  towing-path  ? 

If  the  defendants,  under  the  provisions  of  their  statutes, 
have  acquired  a  towing-path  in  part  by  constructing  it  arti- 
ficially, and  in  part  by  availing  themselves  of  the  natural 
soil  in  conjunction  with  such  artificial  construction,  and  have 
invited  the  public  to  use  it  on  payment  of  toll,  they  are  lia- 
ble lust  in  the  same  way  as  they  would  have  been  if  the 
whole  was  an  artificial  work  which  they  allowed  the  public 
to  use  on  payment  of  tolls. 

It  is  clear  from  the  provisions  of  their  statutes  that  if  they 
had  acquired,  as  they  might  ^o,  the  whole  of  the  towing- 

Sath,  they  would  be  liable  to  repair.  It  is  true  that  they 
ad  not  in  this  case  purchased  the  towing-path,  but  they 
had  acquired  the  right  of  user,  and  the  whole  was  actually 
in  their  possession  and  control,  under  the  provisions  of  their 
statutes. 

[Bramwell,  B.:  Suppose  the  defendants  came  to  the 
conclusion  that  a  part  oi  the  towing-path  did  not  pay  for  the 
expense  of  repair,  and  gave  notice  to  the  public  that  it  was 
out  of  repair,  but  they  might  use  it  at»their  peril,  could  any 
steps  be  taken  to  compel  them  to  repair  ?] 

They  might  be  compelled  by  mandamus.  They  are 
bound  to  repair  such  works  as  they  may  have  constructed 
or  acquired. 
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Prentice,  Q.C.,  in  reply,  cited  Badger  v.  South  Yorkshire 
Railway  Co,  (*) ;  Nichotl  v.  Alien  ('). 

Cur.  adv.  imlt. 

382]  *May  13.  The  following  judgments  were  delivered  : 
Cleasb Y,  B. :  This  is  an  appeal  from  a  decision  of  the 
Common  Pleas  discharging  a  rule  to  enter  a  nonsuit  or  ver- 
dict for  the  defendants.  The  rule  (which  was  granted  by 
leave  reserved)  was  to  enter  the  verdict  on  the  ground  that 
there  had  not  been  shown  any  liability  on  defendants'  part 
to  repair  or  keep  in  proper  condition  the  spot  where  the 
bank  gave  way.  The  question,  therefore,  is.  one  of  great 
importance  both  to  the  defendants  and  the  pubKc,  involving, 
as  it  does,  the  responsibility  of  the  defendants  for  the  safe 
and  proper  condition  of  manv  miles  of  towing-path  (it  may 
be  a  nundred  miles  or  more),  of  which  we  know  parts  are 
periodically  covered  by  floods  and  other  parts  encroached 
upon  by  the  action  of  the  stream.  It  appears  to  me  that  the 
liability  of  the  defendants  depends  wnoUy  upon  the  con- 
struction of  the  various  actjs  of  JParliament  under  which  they 
exercise  their  powers  for  the  improved  navigation  of  the 
river.  I  quite  agree  that  if  certain  duties  are  imposed  upon 
the  defendants,  the  circumstance  of  their  being  a  public 
body,  receiving  their  powers  for  public  purposes  only,  does 
not  protect  them  from  the  consequences  of  the  neglect  of 
their  duties  if  danger  arises  to  any  person  by  the  neglect. 
This  is  settled  by  the  Mersey  Docks  Uase{*).  I  also  think 
that  if  the  defendants  could  be  regarded  as  having  the  tow- 
ing-paths all  along,  the  river  under  their  control  and  man- 
agement, and  inviting  the  public  to  make  use  of  them  upon 
payment  of  tolls  to  them,  tnen  if  this  was  done  with  knowl- 
edge that  the  towing-path  was  insecure,  or  with  this  means 
of  knowledge  not  attended  to,  there  would  still  be  responsi- 
bility. Parnaby  v.  Lancaster  Canal  Co,  {*)  But  the  ques- 
tion in  the  present  case  is  whether  the  conservators  occupy 
this  position  at  all.  Because  if  the  public  use  the  towing- 
path,  not  by  the  permission  of  the  defendants,  who  could 
either  grant  or  withhold  it  (except  in  certain  portions  of  it 
where  they  have  purchased  the  ground  and  constructed 
works  requiring  reparation),  but  in  the  same  right  as  they 
did  originally  and  before  the  commissioners  existed,  then 
there  is  no  responsibility,  and  the  public  went  on  the  path 
at  their  peril.     It  is  necessary,  therefore,  to  examine  the 

(»)  1  E.  A  E.,  847;    28  L.  J.  (Q.B.),        (')  Law  Rep.,  1  H.  L,  93. 
118.  {*)  11  A.  &  E.,  223. 

(«)  1  B.  4  S.,  916, 984  ;  81  L.  J.  (Q.B.), 
48,  288. 
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acts  of  Parliament.     It  will,  no  doubfc,  be  fonnd  that  the 
*defendants  have  certain  powers  connected  with  the  [383 
towing-path,  and  that  they  have  power  to  purchase  land 
and  construct  towing-paths  and  other  works  in  such  parts 
as  they  in  their  discretion  think  necessary  for  the  purposes 
of  the  navigation ;  and  wherever  they  have  constructed  a 
towing-path  or  works  for  the  use  of  the  public,  they  would 
be  under  an  obligation  to  take  care  that  they  are  not  in  a 
dangerous  state.     There  is  nothing  in  the  case  to  show  to 
what  extent  this  has  been  done ;  indeed,  the  case,  as  it  is 
called,  is  so  imperfect,  merely  setting  out  a  quantity  of  evi- 
dence, that  inr  my  opinion  it  ought  to  go  back  to  be  properly 
stated ;  but  taking  the  case  as  it  is,  there  can  be  little  doubt 
that  the  towing-paths  and  other  works,  the  property  of  the 
defendants,  would  occupy  a.  very  insignificant  part  of  the 
great  distance  between  Staines  and  Cricklade.     In  other 
parts  of  the  line  of  navigation  the  powers  of  the  defendants 
extended  to  take  care  that  the  public  had  the  undisputed 
use  of  the  existing  towing-paths  without  payment  to  the 
owners  of  the  land  (which  had  formerly  led  to  great  exac- 
tions), and  as,  in  the  present  case,  it  is  not  disputed  that  at 
the  place  where  the  injury  was  sustained  from  the  defective 
state  of  the  towing-path  the  defendants  had  not  constructed 
the  towing-path,  or  in  any  way  interfered  with  it,  except  by 
agreeing  with  the  owner  for  a  price  to  be  paid  for  the  priv- 
ilege of  going  over  it,  the  question  which  arises  is,  what  is 
their  position  and  responsibility  as  regards  this  portion  of 
the  towing-path  ?    The  defendants  are  conservators  of  the 
upper  part  of  the  river  by  virtue  of  29  &  30  Vict.  c.  89.    The 
act  transfers  to  them  the  property  and  powers  of  the  former 
commissioners.     Two  sections  of  the  act  are  particularly  re- 
ferred to  in  the  argument,  ss.  43  &  88.     The  nrst  directs  that 
the  conservators  shall  repair  the  locks,  weirs,  and  dams,  no 
mention  being  made  of  towing-paths,  and  the  latter  one 
enacts  that  the  moneys  raised  by  the  conservators  shall  be 
applied  (mfer  aiia)  in  the  maintenance  and  repair  of  the 
works  vested  in  them,  or  acquired  or  constructed  under  the 
act.     This,  it  was  contended,  would  extend  to  all  cases  in 
which  they  had  purchased  land  and  constructed  towing- 
paths,  but  not  to  the  miles  of  towing-paths  along  the  river 
in  which  they  had  no  interest.    All  mat  can  be  said  of  this 
act  of  Parliament  is,  that  it  treats  the  works  of  the  conserva- 
tors as  *repairable  by  them,  but  not  the  whole  length  [384 
of  the  towing-paths.    It  cannot  be  regarded  as  a  legislative 
.  declaration  tnat  the  towing-path  is  not  repairable,  or  it  would 
be  conclusive  of  the  present  case,  but  it  affords  a  strong  ar- 
10  Eng.  Rep.  28 
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eument  in  favor  of  that  view.  The  earlier  acts  must  there- 
fore be  referred  to,  and  in  examining  these,  the  earliest  act, 
24  Geo.  2,  after  reciting,  among  other  things,,  that  abuses  are 
committed  by  the  owners  of  the  towing-paths,  and  by  reason 
of  such  exactions  the  expense  of  water  carriage  is  increased, 
authorizes  certain  commissioners  to  settle  the  rates  to  be 
taken  by  the  tenants  of  the  land  for  the  use  of  the  towing- 
paths  (s.  2),  ajiid  also  prevents  any  alteration  of  the  towing- 
paths  without  the  consent  of  the  proprietors  of.  the  land, 
tinder  this  act  it  seems  quite  clear  that  the  commissioners 
appointed  by  it  were  under  no  liability,  as  regards  the  condi- 
tion of  the  towing-paths. 

The  11  Geo.  3,  c.  45,  after  reciting,  among  other  things, 
that  exactions  by  the  owners  of  the  towing-paths  still  con- 
tinue, enacts  that,  for  completing  the  navigation  and  for 
preventing  abuses  and  exactions,  all  the  principal  inhabi- 
tants of  all  those  counties  through  which  the  river  passes, 
and  the  members  for  all  the  counties  and  mayors  of  all  the 
boroughs,  shall  be  commissioners  for  putting  this  act  into 
execution.  These  commissioners,  who  may  be  said  to  rep- 
resent the  public  interested  in  the  navigation,  are  Hbj^  s.  7) 
authorized  to  purchase  lands  and  purchase  and  make  tow- 
ing-paths, bridges,  and  ways  for  the  towing  and  hauling  of 
barges,  and  to  nx  rates  to  be  paid  for  the  use  of  towing- 

f)aths,  regard  being  had  to  the  expense  of  purchasing  the 
and  and  making  and  maintaining  the  said  towing-paths. 
It  seems  clear  that  this  clause  enables  the  commissioners  to 
construct  such  works  as  bridges,  carrying  the  towing-paths 
over  brooks  and  ditches,  and  also  to  construct  towing-paths 
on  land  purchased  when  they  considered  this  necessary  for 
the  use  of  the  navigation.  And  as  to  all  those  works  be- 
longing to  them  there  would  be  a  dutv  to  maintain  them, 
but  it  does  not  apply  to  the  great  lengtn  of  towing-paths  in 
which  thev  have  no  interest,  and  which  they  consider  that 
they  may  have  as  before.  In  like  manner,  s.  19,  which  was 
much  relied  upon  by  the  plaintiff,  and  which  enables  the 
commissioners  to  view  the  towing-paths  and  the  condition, 
385]  reparation,  and  circumstances  thereof,  *does  not  im- 
pose upon  the  commissioners  any  obligation  as  to  the  tow- 
ing-paths, but  enables  them  to  ascertain  where  it  may  be 
necessary  to  construct  bridges  or  towing-paths,  and  to  make 
certain  orders  upon  the  owners  relating  to  the  tolls,  and 
also,  perhaps,  as  to  the  towing-paths,  but  certainly  not  so 
as  to  call  upon  them  to  repair  them.  Sect.  31  shows  that 
this  act  relates  to  the  making  of  new  towing-paths.  The 
next  act  bearing  on  the  question  is  28  Geo.  3,  c.  51,  which, 
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after  recitiug  that  a  certain  sam  has  been  spent  for  making 
horse  towing-paths,  enacts  (s.  2),  that  all  towing-paths  and 
bridges,  &c.,  made  on  the  said  navigation,  and  the  ground 
and  soil  whereon  the  same  are  made,  provided  the  same  have 
been  purchased  by  the  commissioners  for  the  use  of  the 
navigation,  shall  be  vested  in  the  commissioners.  As  far  as 
I  can  see,  the  commissioners  have  no  interest  in  the  other 
towing-paths  all  along  the  river  from  Staines  to  Cricklade, 
and  no  power  to  deal  with  them  as  their  property.  And  it 
appears  by  jjaragraph  16  of  the  case  that  the  owners  of  the 
land  and  their  tenants  continued  to  occupy  and  use  the  land 
between  the  "fence  and  the  water  by  cutting  the  grass  or 
turning  sheep  upon  it,  though  thejr  let  the  right  to  pass 
along  It.  By  the  7th  and  19tn  sections  of  the  act  already 
referred  to,  11  Geo.  3,  c.  45,  there  is  an  authority  given  to 
the  commissioners  to  make  orders  relating  to  the  towing- 
paths,  giving  compensation  to  the  owners  for  the  loss  whicli 
they  may  sustain.  And  this  authority  has  been  acted  upon, 
as  appears  by  the  evidence  of  Mr.  Leach,  the  engineer,  at 
paragraph  36,  who  says  :  "  If  I  find  a  towing-path  too  nar- 
row, I  apply  to  the  owner  to  set  the  fence  back." 

There  is  no  power  to  compel  the  owners  to  repair  the  tow- 
ing-paths, nor  any  authority  to  the  defendants  to  repair 
them  themselves ;  and  they  never  appear  to  have  done  so, 
though  as  regards  the  bridges  and  works  of  that  description 
belonging  to  the  commissioners,  they  appeared  to  have  re- 
paired them  regularly  (see  paragraph  15  of  the  case^.  Much 
reliance  was  placed  upon  the  6th  section  of  28  Geo. -3,  by 
which  the  commissioners  are  authorized  to  take  tolls  for  the 
use  of,  among  other  things,  the  towing-paths  already  made 
or  hereafter  to  be  made,  purchased,  or  hired  for  the  purpose 
of  the  navigation,  and  it  was  argued,  with  some  apparent 
force,  that,  as  the  *public  were  to  pay  tolls  to  the  com-  [386 
missioners  for  the  towing-paths  hired  by  them,  as  well  as  for 
those  purchased  and  maae  by  them,  it  followed  that  the 
commissioners  were  as  much  bound  to  see  to  the  repairs 
and  condition  of  those  hired  as  of  those  made.  And  if  the 
proper  meaning  of  the  word  "hired"  was  leased,  so  as  to 
give  an  interest  in  the  soil,  this  might  be  so,  but  it  is  plain 
that  the  meaning  of  the  word  *' hired"  is,  that  the  rignt  of 
passage  is  hired  only  so  as  to  relieve  the  barge-owners  from 
paying  to  the  several  landowners,  as  was  done  in  the  present 
case.  See  paragraph  16,  where  Mr.  Evans  says:  "No  part 
of  my  land  was  ever  sold  or  let  to  the  commissioners,  but 
only  the  right  of  passing  over."  It  appears  to  me  that  the 
section  referred  to  has  not  the  effect  contended  for.     In  the 
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.  first  place,  it  was  not  intended  by  this  section  to  give  any 
additional  rights  to  the  public  as  against  the  commissioners, 
and  so  heavy  a  responsibility  as  the  repair  of  the  whole 
length  of  the  towing-paths  ought  not  to  be  imposed  indi- 
rectly, but  by  clear  words.  The  owners  of  the  land  were 
not  liable  to  the  public  in  respect  of  the  condition  of  the 
towing-paths,  and  the  commissioners,  by  merely  hiring  the 
right  of  passage,  cannot  be  properly  held  to  create  and  take 
upon  themselves  a  new  responsibility.  Besides,  the  com- 
missioners, by  hiring  the  right  of  passage,  acquire  no  rights 
upon  the  adjoining  lands  so  as  to  go  upon  them  and  use 
them  for  the  purpose  of  repairing  the  towing-paths.  I  can- 
not see  why  tne  license  granted  to  the  commissioners  to  use 
the  towing-paths  might  not  be  revoked,  and  thus  how  could 
the  liability  in  respect  of  the  condition  of  these  continue  1 

The  only  other  clause  in  the  acts  of  Parliament  referred 
to  as  bearing  on  the  present  question  was  35  Geo.  3,  c.  106, 
s.  23.  That  section,  after  reciting  that  it  would  greatly  con- 
duce to  the  benefit  and  advantage  of  the  said  navigation  if 
a  free,  continued,  uninterrupted,  and  public  horse  towing- 
path  were  made^  and  establisned  throughout  the  whole  navi- 
gation, enacts  that  it  shall  be  lawful  for  the  commissioners 
to  purchase  and  take  any  such  horse  towing-path  as  the 
commissioners  shall  think  convenient  and  necessary  for  the 
navigation.  This  is  merely  an  enabling  clause,  and  leaves 
it  to  the  discretion  of  the  commissioners  to  make  horse  tow- 
ing-paths, but  as  regards  the  old  towing-paths,  which  they 
3o7]  *deem  sufficient,  and  do  not  interfere  with,  it  leaves 
their  responsibility  as  it  was  before.  For  the  reasons  given, 
I  think  the  commissioners  were  under  no  responsibility  for 
•the  condition  of  the  whole  length  of  the  towing-path.  It  was 
argued  that  there  was  an  inconsistency  in  holding  that  they 
are  responsible  for  some  parts,  but  not  for  the  rest ;  but  I  do 
not  think  so.  In  so  far  as  they  have  constructed  bridges, 
towing-paths,  and  other  works  to  be  used  by  the  public, 
they  are  responsible  for  their  being  in  a  fit  condition  for  use, 
but  there  appears  no  sound  reason  for  holding  that  because 
they  have  purchased  land  and  have  constructed  certain 
works,  a  bridge,  for  instance,  over  a  brook,  of  the  length  of 
ten  yards,  for  which  they  are  responsible,  that  they  are 
therefore  responsible  for  miles  of  towing-path  adjoining,  in 
which  they  have  no  interest.  Bearing  in  mind  that  portions 
of  the  towing-paths  are  at  certain  seasons  covered  with 
floods,  the  responsibility  is  a  very  serious,  one,  and  ought  to 
be  imposed  by  much  clearer  words  than  are  found  in  the 
acts  of  Parliament,  and  the  payment  of  one  toll  for  the  use 
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of  the  navigation  and  liberty  to  pass  over  the  towing-paths 
without  separate  payment  is  only  a  convenient. arrangement 
for  the  public,  and  ought  not  in  any  way  to  affect  the  ques- 
tion of  liability?  The  question  mav  be  further  illustrated 
thus :  when  the  floods  are  out  and  tne  towing-path  covered, 
is  it  the  duty  of  the  conservators  to  give  notice  of  this,  or 
must  the  public  look  out  for  themselves?  And  so,  when 
the  floods  are  subsiding,  and  when  they  have  just  subsided 
and  the  ground  has  not  regained  its  firmness  and  consistency 
for  use  as  a  towing-path,  are  the  conservators  to  give  notice 
of  this  or  stop  the  use  of  the  towing-path  ?  I  think  not. 
The  judgment  of  the  court  not  only  decides  the  present  case, 
but  imposes  a  charee  on  the  defendants  if  deciaed.in  favor 
of  the  plaintiff.  On  that  account  having  satisfied  myself 
that  the  charge  ou§ht  not  to  be  imposed,  I  feel  bound  to 
Bay  so,  though  hesitating  and  unwilling  to  diffei:  from  so 
many  of  my  learned  brethren. 

The  judgment  of  Bramwell,  B.,  and  Blackburn,  Quain, 
and  Archibald,  JJ.,  was  read  by 

Bramwell,  B.  :  The  defendants'  rule  in  this  case  was  to  en- 
ter *a  verdict  for  them  on  the  ground  ''that  there  was  [388 
no  evidence  that  they  were  bound  to  repair  the  spot  where  the 
accident  happened."  If  this  were  the  question  in  the  case, 
it  might  be  difficult  to  answer  it  adverselv  to  the  defendants, 
and  say  that  they  were  bound  to  repair  the  spot  in  question. 
For  undoubtedly  when  the  towing-paths  were  in  the  hands 
of,  and  the  tolls  for  them  were  taken  by,  private  owners  there 
was  no  such  obligation,  and  none  is  imposed  by  the 
statutes  in  express  terms  on  the  defendants ;  and  it  may  be 
that  if  the  defendants,  as  a  matter  of  judicio.us  use  of  their 
funds,  might  think  it  inexpedient  to  be  at  what  might  be 
the  enormous  and  unprofitable  expense  of  repairing  long 
extents  of  towing-paths  where  there  was  scarcely  any  traffic, 
there  is  no  power  of  compelling  them,  or  they  would  not  be 
compelled  to  such  enormous  outlay.  We  do  not  go  fur- 
ther into  this  question,  as  we  think  it  is  not  the  question ; 
but  we  refer  to  the  judgment  in  Mersey  Docks  v.  Oibbs  H. 
But  we  think  it  is  enough  to  support  this  verdict  if  the  de- 
fendants were,  so  long  as  they  kept  the  towing-path  open 
and  took  toll  for  its  use,  under  an  obligation  to  those  whom 
they  invited  to  use  it  to  take  reasonable  care  to  see  that  the 
towing-path  was  in  such  a  state  as  not  to  expose  those  using 
it  to  undue  danger.  If  the  dangerous  state  of  the  path  at 
this  spot  had  been  latent,  so  that  the  defendants,  though 
using  reasonable  care,  remained  ignorant  of  it,  or  if,  having 

0)  Law  Rep.,  1  H.  L.,  98. 
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found  it  out,  they  had  warned  the  plaintiffs  of  it,  they  would 
not  have  neglected  this  duty  ;  but  as  it  is,  if  such  were  the 
duty  of  the  defendants,  the  finding  of  the  jury  (which  we 
must  here  take  to  be  correct)  is,  that  they  have  neglected  it. 
We  agree  with  the  court  below  in  thinking  that  since  the 
case  of  Mersey  Docks  v.  Gihhs  (*)  we  must  liold  the  funds 
of  this  corporation  (though  established  for  public  purposes) 
liable  to  make  good  the  damages  sustained  by  a  private  per- 
son from  any  breach  of  duty  on  their  part,  and  that  there 
is  nothing  in  these  statutes  to  exempt  this  corporation  from 
the  duties  which  the  common  law  would  cast  upon  a  private 
person  or  trading  corporation  who  maintained  a  similar 
towing-path  along  a  public  navigation,  and  levied  tolls  for 
its  use.  And  we  think  that  Parnaby  v.  Lancaster  Canal 
389]  Company  i^)^  SLud* Mersey  Docks  v.  Oibhs{^\  establish 
that  such  duty  is  by  common*  law  cast  upon  those  who  in- 
vite persons  to  use  a  towing-path  like  this,  and  receive  pay 
for  the  use  of  it.  It  was  argued  that  those  cases  were  not 
applicable,  because  the  part  of  the  towing-path  where  the- 
accident  happened  was  on  the  natural  soil  only  worn  into  a 
track  made  by  the  horses'  feet  leading  from  a  bridge  over  one 
ditch  to  a  bridge  over  another,  and  it  was  argued  that  the 
common  law  only  imposed  this  duty  on  those  who  main- 
tained artificial  works,  such  as  canals,  or  docks,  or  bridges. 
We  wish  to  guard  against  being  supposed  to  decide  that  in 
every  case  where  a  license  is  given  for  money  to  go  over  land 
in  its  natural  state  this  obligation  results.  Much  may  depend 
on  the  circumstances  of  each  case.  But  we  think  that  in  this 
case,  where  persons  pay  one  toll  for  the  use  of  one  entire 
towing-path,  parts  of  which  are  artificial  and  parts  not, 
there  can  be  no'  distinction  made  as  to  the  duty  of  those 
who  maintain  the  path  to  take  reasonable  care  of  the  artifi- 
cial and  the  natural  parts,  or  at  least  to  warn  those  who  use 
them  of  defects  in  them.  The  defendants  can  in  future,  if 
they  think  fit,  announce  to  those  who  pay  tolls  that  they 
must  take  the  paths  as  they  find  them.  If  this  is  done, 
there  could  be  no  liability  for  a  defective  state  of  repair, 
even  though  wilful.  Whether  if  they  gave  such  notice,  and 
left  the  banks  unrepaired,  they  could  be  compelled  to  repair 
them,  is  a  question  that  could  then  be  directly  raised  and 
decided. 

Judgment  affirTned. 

Attorneys  for  plaintiff :   Wilkinson  <fe  Howlett. 

Attorney  for  d!ef endants :  Hall^  for  Frere  &  Co, 

{})  Law  Rep.,  1  H.  L.,  93.  («)  11  A,  <k  E.,  228. 
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[Law  Reports,  9  Common  Pleas,  S90.] 
May  11,  1874. 

[in  the  exchequer  chamber.] 
♦Stanton  v.  Richardson.  (*)  [390 

Richardson  v.  Stanton. 

Ship  and  Skipping — Charterparty^-Warraniy  of  SeaworlhineM — Condition  Precedent — 
Ship  unjUfor  CarffO-^Obligaticn  of  Shipowner. 

A  eharterparty  provided  that  the  ship  should  load  a  full  and  complete  cargo  of 
sugar  in  bags,  hemp  in  compressed  bales,  -^  measurement  goods.  It  likewise 
specified  different  rates  of  freight  for  dry  and  wet  su^ar.  The  usual  words  as  to  the 
Teasers  being  tight,  staunch  and  stronf^  were  not  in  the  charter,  but  it  was  provided 
that  the  vessel  should  be  a  good  risk  Tot  insurance  before  and  when  receiving  cargo, 
and  that  the  master  should  provide  a  survey  report  declaring  her  to  be  so.  The  ship 
proceeded  to  her  port  of  loading,  <and  having  been  surveyed  was  reported  to  be  a 
nrst^slass  risk.  A  cargo  of  wet  sugar  was  provided  for  her  by  the  charterer.  A 
^reat  deal  of  moisture  drains  from  wet  sugar,  and  when  the  cargo  had  been  nearly 
all  shipped  it  was  found  that  there  was  an  accumulation  in  the  hold,  the  result  of 
drainage  from  the  sugar  mixing  with  the  ordinary  leakage  of  the  ship,  which  the 
pumps  were  unable  to  deal  with  from  the  nature  of  the  material,  and  which  ren- 
dered the  ship  unseaworthy  for  the  voyage  if  she  proceeded  in  her  then  condition. 
The  ship  was  perfectly  seaworthy,  except  with  respect  to  this  particular  kind  of 
cara^,  and  the  pumps  were  quite  sufficient  for  all  ordinary  purposes.  The  sugar 
haa  to  be  unloaded  again,  ana  the  charterer  then  refused  to  reload  it  or  provide  any 
'  other  cargo. 

Cross  actions  were  brought,  the  one  by  the  shipowner  against  the  charterer  for 
refusing  to  provide  a  cargo,  and  the  other  by  the  charterer  against  the  shipowner 
tf>  recover  damages  by  reason  of  the  ship  not  being  fit  to  carry  the  cargo  provided 
for  her. 

At  the  trial  the  jury  found  that  the  cargo  of  sugar  which  was  offered  was  a  reason- 
a'Ele  cai^  to  be  offered ;  that  the  ship  was  not  reasonably  fit  to  carry  a  reasonable 
cargo  of  wet  sugar ;  that  the  ship  could  not  have  been  made  fit  within  such  a  time 
as  would  not  have  frustrated  the  object  of  the  adventure;  and  that  the  ship  would 
not,  without  new  pumps  and  with  a  reasonable  cargo  of  wet  sugar  on  board,  have  been 
seaworthy : 

Hdd^  afilrming  the  decision  of  the  court  below,  that  the  shipowner  by  the  charter- 
party  undertook  that  the  ship  should  be  fit  for  the  cairiago  of  a  cargo  of  wet  sugar, 
and  that  the  charterer  was  entitled  to  succeed  in  both  actions. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas 
discharging  rules  to  enter  verdicts  for  the  shipowner. 

These  were  cross  actions  upon  a  eharterparty  between  the 
owner  and  charterer  of  a  ship  called  the  Isle  of  Wight.  The 
court  below  gave  jud^ent  in  favor  of  the  charterer  in  both 
actions.  The  pleadings  and  facts  are  fully  set  out  in  the  re- 
port of  the  case  in  the  court  below  ("). 

*J..  L.  Smith  {Ridley  with  him),  for  the  shipowner :  [391 
There  is  no  warranty  in  this  charter  that  the  ship  shall  be 
seaworthy  to  carry  a  cargo  of  wet  sugar.    The  usual  words, 

(»)  Affirming  8  Eng.  Rep.,  814.  (»)  Law  Rep.,  7  C.  P.,  421. 
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*'  tight,  staunch,  and  strong"  are  left  out  in  the  description: 
of  the  vessel,  and  the  only  express  warranty  is  that  the  ship, 
before  and  when  receiving  cargo,  shall  be  a  good  risk  for  in- 
surance, and  that  a  survey  report  shall  be  provided  declar- 
ing her  to  be  so.  That  warranty  was  complied  with,  and  it 
is  submitted  that  there  can  be  no  implied  warranty,  on  the 
principle  that  expressumfadt  cessare  tdcitum :  Dickson  v. 
^izinia  Q). 

[CocKBURN,  C.J.:  I  do  not  see  here  that  the  express  war- 
ranty necessarily  would  exclude  an  implied  warranty  that 
the  vessel  was  seaworthy  for  the  purpose  for  which  she  was 
chartered.  It  is  something  superadded  by  way  of  addi- 
tional protection  to  the  charterer.] 

The  words  "tight,  &c.,"  are  so  usually  inserted  in  char- 
terpartles  that  it  would  seem  probable  that  they  were  delib- 
erately left  out  with  a  purpose.  It  mi^ht  be  that  the  ship- 
owner, knowing  that  the  ship  was  going  to  Yloilo,  and 
might  have  a  cargo  of  wet  sugar  tendered  for  which  she  was 
unnt,  expressly  declined  to  stipulate  for  her  fitness. 

[CocKBURN,  C.J.:  Had  the  words  "tight,  &c.,"  been 
struck  out  of  a  printed  form  ?] 

No ;  they  were  simply  omitted.  The  shipowner  might  be 
bound  to  take  some  wet  sugar,  but  he  was  not  bound  to  take  a 
whole  cargo  of  wet  sugar.  He  was  only  bound  to  take  so  much 
wet  sugar  as  the  ship  might  be  seaworthy  to  carry.  It  is  a 
strong  proposition  to  say  that  the  shipowner  was  bound  to 
have  pumps  fit  to  pump  out  a  cerfaiin  proportion  of  the 
cargo  itseli,  and  that,  because  they  were  not  fit  to  do  that, 
the  ship  was  unseaworthy. 

The  second  question  is,  whether  the  unfitness  of  the  ship 
to  carry  wet  sugar  was  a  breach  of  a  condition  precedent, 
entitling  the  charterer  to  throw  up  the  charterparty.  It  was 
not  so.  Assuming  that  there  was  a  stipulation  that  the  ship 
should  be  fit,  it  was  merely  a  collateral  stipulation.  There 
is  no  total  frustration  of  the  adventure.  Tne  charterer  had 
the  option  of  offering  five  sorts  of  cargoes;  any  of  those 
sorts  out  wet  sujra^r  the  ship  could  have  taken. 

[Mellor,  J.:  Your  contention  deprives  the  charterer  of 
the  option  expressly  given  to  him  by  the  charter. 

392]    *CocKBURN,  C.  J. :    The  master  was  obliged  to  unload 
the  cargo  for  the  safety  of  the  ship,  and  it  was  shown  that 
it  would  have  taken  a  long  time  to  make  the  ship  fit  for  a 
cargo  of  wet  sugar.] 
[He  cited  Tarrabochia  v.  Hickie  C).] 

0)  10  C.  B.,  602;  20  L.  J,  (C.P.),  78.       («)  1  H.  <fe  N.,  188;  26  L.  J.  (Ex.),  26. 
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Sir  J.  Karslakey  Q.G.  (with  him  Buity  Q.C.,  and  /.  C. 
Maih€w\  for  the  charterer,  was  not  calted  upon. 

CocKBURN,  C.J.:  I  am  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed.  K  the  words  upon  the 
omission  of  which  so  much  stress  has  been  laid  had  been 
struck  out  purposely,  there  would  perhaps  have  been  more 
ground  for  the  argument  based  upon  their  omission.  But 
looking  to  the  whole  of  the  charterparty  together  it  appears 
to  be  an  engagement  on  the  part  of  the  shipowner  to  carry  a 
cargo  of  diy  or  wet  sugar,  because,  although  at  first  sugar 
Hmpliciter  is  mentioned,  subsequently  among  the  rates  of 
freight  the  rate  for  wet  sugar  is  specified,  which  imports  an 
option  on  the  charterer's  part  of  loading  either  wet  or  dry 
sugar.  A  cargo. of  wet  sugar  was  offered.  The  captain 
shipped  it  as  he  was  bound  to  do.  He  then  discovered  that 
the  pumps,  though  fit  for  the  ordinary  purposes  of  the  ship, 
were  inadequate  for  this  cargo,  the  drainage  from  whicn, 
mixing  with  the  ordinary  leakage  of  the  ship,  formed  a  vis- 
cious  matter  which  the  pumps  were  unable  to  discharge. 
The  cargo  had  consequently  to  be  discharged.  The  ship- 
owner was  bound,  I.  think,  under  this  charterparty,  to  have 
his  ship  fit  to  take  a  cargo  of  wet  sugar,  and  the  ship  was 
unable  to  do  so ;  there  is,  therefore,  a  breach  of  the  ship- 
owner's  engagement.  It  is  true  he  offers,  after  discharging 
the  cargo,  to  make  the  ship  fit  to  take  a  cargo  of  wet  sugar, 
but  it  is  admitted  that  that  would  take  him  months.  In  the 
meanwhile  the  cargo  had  to  be  sent  to  Europe  by  another 
.ship.  For  these  reasons  I  think  the  judgment  of  the  court 
below  was  right. 

Mellob,  J.,  and  Bramwell,  Cleasby,  Pollock,  and 
Amphlett,  BB.,  concurred. 

JudgTnent  affirmed. 

Attorneys  for  shipowner :  8hum  <6  CrossTnan. 

Attorneys  for  charterer :  .  Walton^  Bubb  &  Walton. 


[Law  Reports,  9  Conunon  Pleas,  898.] 
.      AppU  20,  1874. 

♦Williamson  v.  Freer.  [393 

UM — Privileged  Communieation — Post-offlee  Tdegram, 

The  transmission  mmecessarily  by  a  post  office  telegram  of  libellous  matter,  which 
would  haye  been  privileged  if  sent  in  a  sealed  letter,  avoids  the  privilege. 

This  was  an  action  for  a  libel,  tried  before  Brett,  J.,  at 
the  last  assizes  for  Leicester-    The  facts  were  as  follows : 
10  Eng.  Rep.  29 
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The  plaintiff  was  employed  as  assistant  in  the  shop  of  the 
defendant,  a  shoemaker,  at  Leicester.  The  defendant  hav- 
ing accused  the  plaintiff  of  robbing  him  of  money,  sent  two 
post-office  telegrams  to  her  father,  who  resided  in  London, 
to  inform  him  of  his  suspicions.  The  first  telegram  was  to 
this  effect, — *'  Come  at  once  to  Leicester,  if  you  wish  to  save 
your  child  from  appearing  before  a  magistrate."  The 
second  was  as  follows :  ''  Your  child  will  be  given  in  charge 
of  the  police  unless  you  reply  and  come  to-day.  She  has 
taken  money  out  of  tne  till." 

The  charge  was  persisted  in  down  to  the  trial ;  but  there 
was  no  evidence  to  support  it.  It  did  not  appear  that,  be- 
yond the  officials  of  tne  post-office,  through  whose  hands 
the  telegrams  passed  they  had  come  to  the  knowledge  of 
any  other  persons  than  the  father,  mother,  and  brother  of 
the  plaintiff. 

On  the  part  of  the  defendant  it  was  contended  that  the 
messages  if  sent  in  sealed  letters  would  clearly  have  been 
privileged  communications,  and  that  they  did  not  lose  their 
privilege  by  being  transmitted  by  telegraph. 

The  learned  judge  told  the  jurj  that,  although  the  state- 
ments, if  made  bona  fide  and  without  malice,  would  have 
been  privileged  if  they  had  been  contained  in  letters  ad- 
dressed to  the  father,  they  might  be,  if  libellous,  deprived 
of  that  privilege  by  being  sent  by  telegraph.  And  he  left  it 
to  the  jury  to  say  whetner  the  statements  were  libellous, 
and  whether  it  was  reasonable  to  transmit  them  by  telegraph 
rather  than  by  post. 

The  jury  found  that  the  statements  were  libellous,  and 
that  it  was  not  reasonable  to  send  them  by  telegraph,  and 
they  returned  a  verdict  for  the  plaintiff,  damages  £100. 

O Motley^  Q.C.  (with  him  Mereweth€r\  pursuant  to  leave, 
394]  moved  *to  enter  a  verdict  for  the  defendant ;  he  also 
moved  for  a  new  trial  on  the  ground  that  the  damages  were 
excessive.  If  these  communications  would  have  been  privi- 
leged if  contained  in  a  sealed  letter,  they  are  equally  so 
when  sent  by  telegraph.  A  telegram  is  as  much  protected 
by  the  seal  of  secrecy  as  a -sealed  letter;  for,  the  20th  sec- 
tion of  the  Telegraph  Act,  31  &  32  Vict.  c.  110,  makes  it 
a  misdemeanor  in  any  employee  of  the  telegraph  department 
to  disclose  the  contents  of  a  telegram. 

[Lord  Coleridge,  C.  J.:  Is  it  not  always  foY  the  jury  to 
say  whether  or  not  the  circumstances  take  the  communica- 
tion out  of  the  protection  of  privilege  ?  A  telegram  must 
necessarily  be  open  to  many  persons;  it  stands  upon  ^ 
tgtally  different  footing  from  a  sealed  letter.] 
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If  the  question  had  been  left  to  the  jury,  they  would  not 
have  found  express  malice. 

[Brett,  J.:  They  found  that  it  was  not  reasonable  to  send 
the  accusations  by  telegraph.  It  cannot  be  said  that  there 
was  no  evidence  of  malice.  J 

At  all  events,  the  damages  were  more  than  commensurate 
with  any  injury  the  plaintiff  could  have  sustained. 

Lord  Coleridge,  C.J.:  I  think  there  should  be  no  rule 
in  this  case.  It  would  be  extending  the  doctrine  of  privi- 
leged communication  to  a  most  alarming  degree  if  the  trans- 
mission of  a  telegram  were  put  upon  the  same  footing  as 
that  of  a  sealed  letter.  Although  the  clerks  are  prohibited 
under  severe  penalties  from  disclosing  the  contents  of  tele- 
grams passing  through  their  hands,  still  there  is  a  disclosure 
to  them.  With  regard  to  the  damages,  my  Brother  Brett 
does  not  express  dissatisfaction ;  and  I  see  no  reason  for 
thinking  them  at  all  excessive. 

Brett,  J. :  I  reserved  the  point  because  I  thought  it  was 
a  very  important  one.  It  is^whether,  where  a  comm  unication 
is  to  be  made  to  "a  relative  of  a  person  against  whom  a  charge 
is  preferred,  which  communication  would  be  privileged  if 
sent  by  letter  in  the  ordinary  way,  the  privilege  is  not  lost 
by  sending  it  in  the  form  of  a  telegram, — whether  a  commu- 
nication in  that  form  can  be  said  to  be  made  to  one  person, 
when  in  point  of  fact  it  passes  ^through  several  hands  [395 
before  it  reaches  its  ultimate  destination.  Privilege  is  not 
wanted  unless  the  publication  is  libellous.  The  question 
then  is  whether  the  character  of  an -innocent  person  is  to  be 
destroyed  because  the  libeller  thinks  fit  to  send  the  libel  in 
this  shape  rather  than  in  a  sealed  letter.  I  do  not  mean  to 
say  that  there  was  malice  in  fact  here.  But  I  agree  with  my 
Lord  that  sending  the  messages  by  telegraph  when  they 
might  have  been  sent  by  letter  was  evidence  of  malice.  I 
desire,  however,  to  put  this  higher.  I  think  that  a  commu- 
nication which  would  be  privileged  if  made  by  letter  be- 
comes unprivileged  if  sent  through  the  telegraph  office, 
because  it  is  necessarily  communicated  to  all  tne  clerks 
through  whose  hands  it  passes.  .It  is  like  the  case  of  a  libel 
contained  on  the  back  oi  a  post-card.  It  was  never  meant 
by  the  Legislature  that  these  facilities  for  postal  and  tele- 
graphic communication  should  be  used  for  the  purpose  of 
more  easily  disseminating  libels.  Where  there  is  such  a 
publication,  it  avoids  the  privilege,  because  it  is  communi- 
cated through  unprivileged  persons.  As  to  the  damages,  I 
am  not  at  all  disposed  to  think  them  excessive.  The  charge 
against  the  plaintiff  was  of  a  very  grave  character.    Xt  was 
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made  with  considerable  severity,  and  it  was  insisted  upon 
even  down  to  the  trial. 

Denman,  J.:  I  am  of  the  same  opinion.  For  the  pur- 
poses of  this  case  we  may  assume  that  the  communication 
would  have  been  privileged  if  sent  by  post.  Still  it  was 
injurious,  and  clearly  libellous ;  and  it  could  only  be  privi- 
leged if  made  in  the  course  of  some  duty,  whether  legal  or 
social,  to  ^he  partv  himself  or  some  third  person.  Here,  it 
can  hardly  be  saia  that  making  the  charge  known  to  the 
clerks  in  the  telegraph  office  was  a  thing  done  in  perform- 
ance of  a  duty.  With  regard  to  the  damages,  1  see  no 
ground  for  thinking  them  excessive. 

Hule  refused. 

Attorneys  for  defendant:  Fields  Roscoe^  Osbaldeston  <ft 
Co.  J  for  ^tevenson^  Leicester. 


[Law  Reports,  9  Common  Pleas,  896.] 
April  21,  1874. 

396]  *Davis  v.  Duncan. 

Libel — Privilege — Fair  Comment  an  Matter  of  Public  IniereH, 

The  conduct  of  persons  at  a  public  meeting  held  for  the  purpose  of  promoting  the 
election  of  a  candidate  for  a  seat  in  Parliament,  may  be  made  the  subject  of  fair  and 
borui  fide  discussion  by  a  writer  in  a  public  newspaper,  and  unfavorable  oommentB 
made  upon  such  conduct  in  the  course  of  such  discussion  are  privileged. 

Declaration  for  a  libel. 

Pleas :  Not  guilty,  and  that  the  libel  was  true.  Issues 
thereon. 

The  trial  took  place  at  the  Gloucester  Spring  Assizes,  be- 
fore Lord  Coleridge,  C.  J.,  and  the  facts  were  as  follows : 

The  plaintiff  was  a  clergyman  of  the  Church  of  England, 
residing  near  Swansea,  and  the  defendant  was  the  proprietor 
of  the  South*  Wales  Daily  News,  in  which  the  alleged  libel 
was  published.  It  appeared  that  at  the  time  a  contested 
parliamentary  election  was  pending  at  Swansea.  The  plain- 
tiff and  two  other  clergvmen  of  the  Church  of  England  had 
gone  to  Swansea  together  for  various  purposes,  and  when 
there  intended  to  go  to  an  election  meeting  in  favor  of  the 
Conservative  candidate,  of  whom  they  were  supporters  ;  but 
finding  that  that  meeting  was  not  to  be  held,  and  nearing  that 
the  Liberal  candidate  was  to  address  a  meeting,  they  were 
prompted  by  curiositv  to  go  to  such  meeting. 

The  alleged  libel  related  to  what  took  place  at  the  meeting, 
and  was  as  follows :    "In  our  yesterday  s  issue  we  reported 
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two  successful  meetings  held  by  Mr.  Dillwyn  at  Morriston 
and  Landore.  After  the  departure  of  our  telegram  we  learn 
with  regret  that  an  unseemly  scene  took  place  at  the  Lan- 
dore meeting.  Just  before  the  close  of  the  meeting  three 
members  of  the  Established  Church  clergy  made  an  appear- 
ance in  the  chapel,  two  of  them  having  appearances  which 
were  certainly  consistent  with  the  belief  tnat  they  had  im- 
bibed rather  freely  of  the  cup  that  inebriates.  Their  con- 
dition in  the  chapel  also  led  one  to  such  a  conclusion.  One 
of  the  reverend  gentlemen  essayed  to  speak,  but  met  with  a 
reception  that  was  anything  but  pleasant.  Persisting  in  in- 
terruptinff  the  meeting,  the  headstrong  supporters  of  the 
blue  candidate  were  handed  over  to  a  couple  of  gentlemen 
in  a  uniform  of  that  color,  *and  who  had  consider-  [397 
able  difficultly  in  protecting  the  reverend  gentlemen  when 
theV"  got  outside,  as  the  crowd  were  so  incensed  at  the  dis- 
turbers, and  were  anxious  it  would  seem  from  their  conduct 
to  give  them  some  punishment,  which  they  unquestionably 
deserved.  Such  a  proceeding  on  the  part  of  ministers  of 
the  gospel  cannot  be  too  highlv  condemned,  and  it  is  to  be 
hoped  that  the  reverend  gentlemen  alluded  to  will  receive 
such  a  reprimand  from  their  superiors  as  will  prevent  simi- 
lar disgraceful  occurrences." 

Evidence  was  given  showing  that  a  disturbance  had  taken 
place  at  the  meeting  in  consequence  of  the  presence  of  the 
plaintiff  and  his  two  companions,  and  of  the  circumstances 
connected  with  such  disturbance.  There  appeared  to  be  no 
i^round  for  supposing  that  they  were  reallv  the  worse  for 
liquor,  but  the  defendant's  witnesses  deposed  that  they  were 
much  excited,  and  that  their  conduct  was  such  as  might 
have  given  rise  to  the  supposition  that  they  were. 

The  learned  judge  in  summing  up  in  substance  directed 
the  jury  to  consider  (inter  alia)  whether  the  statement  in  the 
paper  exceeded  the  limits  of  a  fair  and  bona  fide  discussion 
by  a  writer  in  a  public  newspaper  of  a  matter  of  public  in- 
terest He  left  three  questions  to  the  jury :  1st.  Whether 
the  statement  was  a  libel ;  2dly.  Whether  the  fair  limits  of 
the  right  of  discussion  o^  a  matter  of  public  interest  had 
been  exceeded ;  and,  3dly.  If  so,  whether  the  statement  was 
true. 

The  jury  found  generally  for  the  defendant. 

HuadlestoUy  Q.C.  (with  him  Bosanquet),  moved  for  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection:  The 
learned  judge  misdirected  the  jury  in  leaving  any  question 
of  privilege  to  them.  It  is  true  that  a  writer  in  a  public 
newspaper  is  privileged  to  comment  fairly  and  bona  fide  on 
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a  matter  of  public  interest  and  importance.  But  comments 
on  the  conduct  of  private  persons  attending  a  meeting  in  a 
private  capacity  cannot  be  Drought  within  such  a  privilege. 

[Brett,  J.:  Is  not  the  conduct  of  persons  attending  a 
public  election  meeting  a  matter  of  public  interest  ?] 

In  Davidsons.  Duncan  (*),  it  was  held  that  the  privilege 
398]  did  not  *extend  to  the  report  of  what  was  said  at  a  pub- 
lic meeting.  The  case  of  Wason  v.  Walter  ('),  in  which  this 
question  was  much  considered,  related  to  the  report  of  pro- 
ceedings in  Parliament,  and  the  matter  was  obviously  one 
of  the  greatest  public  concern.  That  can  hardly  be  consid- 
ered analogous  to  the  present  case.  The  case  of  Henwood 
v.  Harrison  (*)  goes  as  far  as  any  decision  on  this  subject 
has  yet  done.  £lut  there  the  libel  was  the  publication  of  a 
parliamentary  minute  relating  to  a  subject  of  national  im- 
portance. 

Brett,  J.:  I  am  of  opinion  that  there  should  be  no  rule. 
The  contention  on  the  plaintiff  s  behalf  is,  that  the  Chief 
Justice  misdirected  the  jury  in  leaving  it  to  them  to  say 
whether  the  article  in  question  was  a  fair  bona  fide  discus- 
sion of  the  conduct  of  the  plaintiflf  in  respect  of  a  matter  of 
public  interest.  It  was  argued  that  the  conduct  of  persons 
attending,  as  the  plaintiff  did,  a  public  meeting  held  for  the 

Jurpose  of  promoting  the  election  of  a  candidate  to  a  seat  in 
arliament,  vas  not  a  matter  in  respect  of  which  a  question 
of  privilege  could  be  raised.  It  was  not,  as  it  seemed  to  me, 
contended  that  a  public  election  meeting  was  not  a  matter 
of  public  interest,  but  that,  if  persons  went  there  for  private 
reasons,  not  .originally  intending  to  take  part  in  the  pro- 
ceedings, their  conduct  could  not  oe  discussed.  I  am  clearly 
of  opinion  that  a  meeting  asseftibled  to  hear  a  candidate  at 
a  parliamentary  election  discuss  subjects  of  general  import- 
ance is  a  meeting  of  public  interest,  and  that  the  conduct  at 
such  meeting  of  persons  who  take  part  in  it  may  be  made 
the  subject  of  fair  honxL  fide  discussion  by  a  writer  in  a 
public  newspaper.  I  do  not  think  the  conduct  of  such  per- 
sons is  exempt  from  such  discission  because  they  do  not 
f[0  there  in  any  public  capacity,  and  it  seems  to  me,  there- 
ore,  that  it  was  a  proper  direction  to  give  to  the  jury,  that 
if  the  publication  did  not  exceed  the  bounds  of  fair  discus- 
sion, it  was  within  the  doctrine  of  privilege;  or,  in  other 
words,  was  not  a  libel; 

(»)  7  E.  A  B.,  229;  26  L»  J.  (Q.B.),  104.  (»)  Law  Rep.,  4  Q.  B.,  78. 

(»)  Law  Rep.,  7  C.  P.,  606. 
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Denman,  J.:  I  entertained  some  doubt  at  first  as  to  the 
qnestion  of  privilege.  As  the  jury  did  hot  specifically 
answer  the  questions  put  to  them,  and  did  not  therefore  find 
whether  the  alleged  libel  *was  a  libel  or  not,  or  whether  [399 
it  was  true  or  not,  if  we  thought  that  the  second  question 
ought  not  to  have  been  left  to  them,  we  should  be  obliged 
to  grant  a  rule.  On  the  whole,  I  have  come  to  the  conclu- 
sion, that  if  the  words  complained  of  were  a  fair  comment 
on  the  conduct  of  a  person  at  an  election  meeting,  they 
were  privileged.  There  appears  to  be  no  express  authority 
on  the  point.  The  case  of  2)avids(m  v.  Duncan  (*)  seems  at 
first  sight  rather  against  the  prop6sition.  That  case  was, 
however,  much  discussed  in  the  case  of  Wdson  v.  Walter  (•}, 
and  it  seems  doubtful  how  far  the  principle  upon  which  it 
was  decided  can  now  be  adopted  without  qualification.  The 
case  of  Kelly  v.  TinZing  {*)  appears  to  be  a  strong  authority 
pointing  in  the  opposite  direction.  It  was  there  neld  that  a 
churchwarden,  having  written  to  the  plaintiff,  the  incum- 
bent, accusing  him  of  having  desecrated  the  church  by 
allowing  books  to  be  sold  in  it  during  service,  and  by  turn- 
ing the  vestry  room  into  a  cooking  apartment,  and  the 
defendant  having  published  the  correspondence  in  his  news- 
paper with  comments  on  the  plaintiffs  conduct,  the  matter 
was  one  of  public  interest,  which  might  be  made  the  subject 
of  fair  public  discussion.  I  agree  tnat  there  should  be  no 
rule. 

Lord  Coleridge,  C.J.,  concurred. 

HtUe  re/used. 

Attorneys  for  plaintiff :  Orover  &  Norton. 

0)  7  E.  A  B.,  229;  26  L.  J.  (Q.B.),  104.  (»)  Law  Rep.,  4  Q.  B.,  78. 

(<)  Law  Rep.,  1  Q.  B.,  699. 
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♦Benjamin  v.  Storr  and  Another.  [400 

Nmtanee  in  a  Pvblie  Eighway — Private  and  Particular  Damagt  to  an  Individual — 

Evidence. 

To  entitle  a  private  person  to  maintain  an  action  for  a  thins  which  amounts  to  a 
public  nuisance,  he  must  show  that  he  has  sustained  a  particular  damage  or  injuria 
other  than  and  beyond  the  general  injury  to  the  public,  and  that  such  damage  is 
direct  and  substantial. 

The  plaintiff  kept  a  coffee-house  in  a  narrow  street  near  Covent  Garden.  The 
defendants  carried  on  an  extensive  business  as  auctioneers  in  the  same  neighborhood, 
having  an  outlet  at  the  rear  of  their  premises  next  adjoining  the  plaintiff's  house, 
where  they  were  constantly  loading  and  unloading  goods  into  and  from  vans.    The 
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vans  intercepted  the  light  from  the  plaintifTs  coffee-shop  to  snch  an  extent  that  he 
was  obliged  to  burn  gas  nearly  all  day,  and  access  to  the  shop  was  obstructed  by 
the  horses  standing  in  front  of  the  door,  and  the  stench  arising  from  their  frequent 
staling  there  rendered  the  plaintiff's  dwelling  incommodious  and  uncomfortable : 

JleMf  that  the  evidenci*  disclosed  such  a  direct  and  substantial  private  and  particn* 
lar  damage  to  the  plaintiff  beyond  that  suffered  by  the  rest  of  the  public,  as  to  enti- 
tle him  to  maintain  an  action. 

The  declaration  alleged  that,  in  consequence  of  the  nuisance  complained  of,  the 
plaintiff's  premises  had  been  rendered  "  unhealthy  and  incommodious  *'  as  well  as 
a  house  of  business  as  also  as  a  dwelling-house : 

Beldt  that  eWdence  that  the  premises  were  rendered  uncomfortable  by  reason  of 
the  offensive  smells  arising  from  the  staling  of  the  horses  which  were  kept  constantly 
standing  opposite  to  them,  was  properly  admitted. 

The  declaration  stated  that,  before  and  at  the  time  of  the 
happening  of  the  grievances  thereinafter  mentioned,  there 
*  was,  and  still  of  right  ought  to  be,  a  certain  public  highway 
known  as  and  called  Rose  Street,  and  the  plaintiff,  before 
&c.,  was  possessed  of  a  certain  coflfee-house  and  premises 
abutting  on  and  opening  into  the  said  highway,  and  carried 
on  in  the  said  coflfee-house  the  business  and  trade  of  a  coflfee- 
house  keeper ;  yet  the  defendants,  well  knowing  the  prem- 
ises, but  contriving  and  wrongfully  and  unjustly  intending 
to  injure  the  plaintiflE  in  his  said  trade  as  a  coffee-house 
keeper,  from  time  to  time  kept  and  continued  to  keep  divers 
and  an  unnecessary  number  of  carts,  vans,  wagons,  and 
horses  standing  in  the  said  highway  for  an  unreasonable 
and  unnecessary  length  of  time,  and  in  such  a  position  as 
unreasonably  and  unnecessarily  to  obstruct  the  said  high- 
way, and  the  light  and  air  entering  through  the  windows 
401]  and  doors  of  the  said  coffee-house  of  the  *plaintiff, 
and  the  access  to  the  said  coffee-house ;  whereby  the  plain- 
tiff was  and  is  prevented  from  carrying  on  his  said  trade  in 
so  large,  ample,  and  beneficial  a  manner  as  he  otherwise 
might  and  would  have  done,  and  lost  and  had  been  deprived 
of  divers  great  gains  and  profits  which  might  and  otherwise 
would  have  arisen  and  accrued  to  him  from  carrying  on  his 
said  trade  and  business  of  a  coffee-house  keeper ;  and 
whereby  also  the  said  coffee-house  and  premises  had  been 
rendered  unhealthy  and  incommodious  as  well  as  a  house  of 
business  as  also  as  a  dwelling-house.  Claim,  £500,  and  an 
injunction  to  restrain  the  defendants  from  a  continuance 
and  repetition  of  the  injuries  complained  of  and  the  com- 
mittal of  other  injuries  of  a  like  kind. 

Plea,  not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.,  at  the  sittings 
for  Middlesex  in  Trinity  Term  last.  The  facts  were  as  fol- 
lows :  The  plaintiff  was  a  coffee-house  keeper  in  Rose  Street, 
Covent  Garden.    The  defendants  were  auctioneers  having 
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salerooms  in  King  Street,  with  a  back  or  warehouse  en- 
trance in  Rose  Street,  close  adjoining  the  plaintiflPs  premises. 
The  T)laintiflf  had  occupied  his  premises  since  March,  1870. 
The  aefendants  and  their  predecessors  had  carried  on  their 
business  since  1830,  but  of  late  years  much  more  extensively 
than  formerly.  The  carriage-way  of  Rose  Street  was  only 
about  eight Jeet  wide ;  and  when  the  defendants'  vans  were 
there  loading  or  unloading  (which  was  usually  from  8.30 
a.m.  to  7  or  8  p.m.  daily),  not  only  was  the  access  to  the 
plaintiffs  coffee-house  obstructed  so  as  to  deter  customers 
from  coming  there,  but  the  light  was  diminished  to  such  an 
extent  as  to  make  it  necessary  to  burn  gas  nearly  all  day, 
and  the  smell  arising  from  the  staling  of  the  horses  was  ex- 
cessively offensive ;  and  the  consequence  of  all  these  accu- 
mulated evils  was  that  the  takings  of  the  plaintiff's  coffee- 
house were  materially  lessened. 

Evidence  was  tendered  to  show  that  the  plaintiff's  premises 
were  rendered  uncomfortable  by  the  offensive  smells  arising 
•  from  the  staling  of  the  horses  which  were  kept  constantly 
standing  opposite  to  the  plaintiff's  door.  This  evilience 
was  objected  to,  as  having  reference  to  a  damage  not  speci- 
fically alleged  in  the  declaration.  The  learned  judge,  how- 
ever, received  it. 

On  the  part  of  the  defendants  it  was  proved  that  the 
wagons  *and  horses  were  not  kept  standing  in  the  street  [402 
longer  than  the  exigencies  of  their  business  required ;  and  it 
was  submitted  that  in  order  to  maintain  the  action,  the 
plaintiff  must  show,  not  onlv  that  the  thing  complained  of 
was  a  public  nuisance  (in  which  case  the  remedy  would  be 
by  indictment),  but  that  he  had  sustained  a  private  and  par- 
ticular injury  beyond  that  suffered  by  the  rest  of  the  pulSic : 
jRicket  V.  Metropolitan  Ry.  Co,  ('^. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not 
the  obstruction  oi  the  street  was  greater  than  was  reason- 
able in  point  of  time  and  manner,  taking  into  consideration 
the  interests  of  all  parties,  and  without  unnecessary  incon- 
venience ;  telling  them  that  they  were  not  to  consider  solely 
what  was  convenient  for  the  business  of  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  £76  ; 
and  the  learned  judge  reserved  leave  to  the  defendants  to 
move  "on  the  question  of  the  damage  b^ing  enough  to  sup- 
port the  action.  ' 

Torr^  Q.C.,  in  Trinity  Term,  1873,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  on  the  ground  that  the  plaintiff  did  not  give 
sufficient  evidence  of  damage  to  himself  to  maintain  thq 

(1)  LawRep..2H.  L.,  175. 

10  Eng.  Rep.  30 
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action ;  or  for  a  new  trial,  on  the  grounds  that  improper 
evidence  was  admitted  against  the  defendants  at  the  trial 
and  that  the  verdict  was  against  the  weight  of  evidence, 

Rowland  V,  Williams^  (with  him  Huddleston^  QC.)» 
showed  cause :  The  declaration  substantially  discloses  two 
causes  of  complaint, — 1.  That  the  defendants  kept  so  large 
a  number  of  horses  and  wagons  standing  in  the  street  near 
the  plaintiffs  premises,  and  for  such  an  unreasonable  time, 
as  to  cause  a  nuisance, — 2.  That  the  wagons  and  horses  ob- 
structed the  highway  and  occasioned  damage  to  the  plaintiffs 
business  by  preventing  free  access  thereto,  and  obstructed 
the  light  and  air.  There  is  nothing  in  any  of  the  recent 
cases  to  alter  or  affect  the  old  law,  that,  if  a  person  by  an 
unnecessary  and  unreasonable  us^r  of  a  hignway  causes 
damage  to  another  beyond  and  distinct  from  tne  general  in- 
jury to  the  rest  of  the  public,  a  cause  of  action  arises: 

Wilkes  V.  Hungerford  market  Co.  C) ;  Hose  v.  Groves  (•) ; 
403]  Simmons  v.  *  Lilly  stone(^).  Tne  first-mentioned  case^ 
has  l^en  the  subject  of  some  remark,  and  may  now  be  consid- ' 
ered  to  be  overruled  as  to  one  point,  which  does  not  affect 
the  present  case,  but  as  to  that  only :  see  Ricket  v.  Metro- 
politan Ry.  Co,  {*) ;  see  also  the  observations  of  Willes,  J., 
in  Beckett  v.  Midland  Ry,  Co,  {y  In  the  last-mentioned 
case  the  thing  complained  of  was  tne  narrowing  the  highway 
opposite  the  plaintiff's  premises,  and  thereby  obstructing 
the  free  access  thereto ;  and  this  was  held  to  be  such  a  pri- 
vate and  particular  damage  as  would  have  given  the  plain- 
tiff a  cause  of  action  before  the  passing  of  the  Lands  Clauses 
Consolidation  Act.    M-Carthy  v.  Metropolitan  Board  of 

Works  (•)  is  a  case  of  the  same  class.  Here,  there  was 
abundant,  evidence  of  the  obstruction  of  light  and  air.  The 
plaintiff  was  compelled  to  bum  gas  all  the  time  the  wagons 
were  there,  and'  tnat  was""  nearly  all  day.  The  distinction 
between  an  action  brought  for  a  nuisance  upon  the  ground 
that  the  alleged  nuisance  produces  material  injury  to  the 

Sroperty,  and  an  action  brought  for  a  nuisance  on  the  ground 
lat  the  thing  alleged  to  be  a  nuisance  is  productive  of  sen- 
sible discomfort,  is  well  pointed  out  by  Lord  Westbury  in 
St.  Helenas  Smelting  Co.  v.  Tipping  C).  There  is  no  ground 
for  the  complaint  of  the  improper  admission  of  evidence. 
The  declaration  alleges  that  tne  plaintiff's  dwelling  was  ren- 

(»)  2  Bing.  N.  C,  281.  («)  Law  Rep.,  1  C.  P.,  608;  in  error, 

(«)  6  M.  i  G.,  618.  8  C.  P.,  191. 

(»)  8  Ex.,  481  ;  22  L.  J.  (Ex.),  217.  (')  11  H.   L.  C,  642,  650;   36  L.  J. 

{*)  Law  Rep.,  2  H.  L.,  176,  188.  (Q.B.),  66. 

(*)  Law  Rep.,  8  C.  P.,  97-101. 
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dered  unhealthy  and  incommodious,  and  that  is  sufficient  to 
let  in  the  evidence  as  to  offensive  smells. 

ToTT^  Q.C.,  and  /.  F.  Torr,  in  support  of  the  rule  :  Where 
the  cause  of  action  is  compounded  of  a  public  nuisance  and 
an  alleged  private  and  particular  injury,  the  recent  cases  all 
show  that  there  must  oe  some  palpable  pecuniary  damage 
resulting  to  the  individual  from  the  puolic  nuisance,  not 
merely  an  inconvenience  to  or  a  loss  of  trade,  such  as  being 
compelled  to  carry  goods  by  a  circuitous  and  inconvenient 
way:  Hubert  v.  Groves  (').  The  judgment  of  Erie,  C.J.,  in 
the  Exchequer  Chamber,  in  Rickd  v.  Metropolitan  Ry. 
Co.  (•),  contains  an  excellent  summary  of  the  earlier  authori- 
ties. "An  action  lies,"  he  says,  "where  the  exercise 
*of  the  right  of  way  by  or  on  behalf  of  the  plaintiff  [404 
has  been  obstructed,  and  a  greater  damage  has  been  caused 
to  him  thereby  than  is  caused  to  the  Queen's  subjects  in  gen- 
neral  by  obstructing  them  in  the  exercise  of  their  right. 
This  position  is  not  disputed :  but  the  following  cases  ex- 
emplify its  application.  In  Iveson  v.  Moore  {'\  the  plain- 
tiff was  prevented  by  the  defendant's  obstruction  of  the 
highway  from  using  the  way  for  carting  coals  from  his  col- 
liery, which  coals  were  deteriorated  by  the  delay.  In  this 
case  the  law  on  actions  for  obstructions  of  highways  is  well 
discussed.  In  Maynell  v.  SaltTaarsh  (*)  the  plamtiff  was 
prevented  by  the  defendant's  obstruction  from  carrying  his 
com,  and  so  the  corn  became  damaged  by  rain.  In  Hart  v. 
Basset  (*)  the  plaintiff,  a  farmer  of  tithes,  was  prevented  by 
the  defendant's  obstruction  from  carrying  them  home  ;  and 
several  grounds  of  special  damage  are  suggested  by  Lord 
Holt  in  Iveson  v.  Moore  {*).  In  Pineux  v.  Hovenden  (•)  the 
special  damage  mentioned  as  an  example  is  damage  caused 
directly  by  the  obstruction  of  the  plaintiff  in  the  use  of  the 
way.  In  Oreasley  v.  Codling  (^)  the  plaintiff  was  prevented 
bv  the  defendant's  obstruction  from  carrying  his  coals.  In 
Paine  Y.  Patrick (^)i\iQ  plaintiff's  damage  was  not  action- 
able ;  and  the  example  of  actionable  damage  is  put  thus : 
*  A  particular  damage,  to  maintain  the  action,  ought  to  be 
direct  and  not  consequential,  as,  for  instance,  the  loss  of  his 
horse,  or  by  some  corporeal  hurt  by  falling  into  a  trench  on 
the  highwav.'  In  Chichester  v.  Lethhria^ei^)  the  obstruc- 
tion was  held  actionable  because  the  plaintiff  was  personally 
opposed  by  the  defendant  in  an  attempt  to  abate  the  obstruc- 

(»)  I  Esp..  148.  (»)  T.  Jones,  166. 

(»)  5  B.  A  S.,  166 ;  84  L.  J.   (Q.B.),        (•)  Cro.  Eliz.,  664. 

267,  269.  C)  2  Bing.,  268. 

(»)  1  Ld.  Raym.,  486.  (»)  Garth.,  191,  194. 

(<)  1  Keb.,  847.  (»)  WiUes,  71. 
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tion  and  use  the  way.  In  Hose  v.  Miles  {')  the  plaintiff  was 
obstructed  in  his  use  of  the  navigable  water,  and  was  dam- 
aged by  being  obliged  to  unload  his  barge  and  carry  the 
goods  overland.  In  all  these  cases  the  plaintiff  was  exercis- 
ing his  right  of  way,  and  the  defendant  obstructed  that  ex- 
ercise, and  caused  particular  damage  thereby  directly  and 
immediately  to  the  plaintiff."  To  give  a  right  of  action, 
therefore,  the  plaintiff  must  have  sustained  a  substantial 
405]  injury  other  than  that  which  is  the  *natural  result  of 
the  alleged  nuisance  to  any  one  else :  he  must  be  damaged, 
not  to  a  greater  extent  merely,  but  in  a  different  manner. 
In  Winterhottom  v.  Lord  Derby  i^\  which  was  an  auction 
for  obstructing  a  public  way,  the  plaintiff  proved  no  damage 
peculiar  to  himself  beyond  being  delayed  on  several  occa- 
sions in  passing  along  it,  and  being  obliged,  in  common  with 
every  one  else  who  attempted  to  use  it,  either  to  pursue  his 
journey  by  a  less  direct  road  or  to  remove  the  obstruction ; 
and  he  was  held  not  entitled  to  maintain  the  action.  Kelly, 
C.B.,  in  giving  judgment,  says (•) :  "It  is  impossible  to  look 
at  the  case  of  Ricket  v.  Metropolitan  Ry.  Go,  Q,  and  at  the 
observations  in  the  judgments  of  the  learned  law  lords  on 
it  (•),  without  seeing  that  they  thought  the  law  had  been  too 
far  extended  in  the  direction  of  allowing  this  description  of 
action  to  be  brought."  In  the  City  of  London  Brewery  Co. 
V.  Tennant{*)j  Lord  Selborne,  C,  says:  -"I  observe  tnat  a 
formula  has  crept  into  the  pleadings  in  cases  of  this  descrip- 
tion, and,  as  the  Lord  Justice  (Sir  W.  M.  James)  has  said, 
has  passed  from  the  pleadings  into  the  evidence,  in  which 
air  is  coupled  with  fight.  Now,  the  nature  of  the  case 
which  would  have  to  be  made  for  an  injunction  by  reason  of 
the  obstruction  of  air  is  toto  coslo  different  from  the  case 
which  has  to  be  made  for  an  injunction  in  respect  of  light. 
It  is  only  in  very  rare  and  special  cases,  involving  danger  to 
health,  or  at  least  something  very  nearly  approaching  it, 
that  the  court  would  be  justified  in  interfering  on  the  ground 
of  diminution  of  air.  Therefore,  when  witnessiis  say  that 
there  is  a  material  diminution  of  light  and  air,  and  say  no 
more,  they  are  in  truth  reducing  the  value  of  their  evidence 
as  to  Ught  to  the  standard  which  must  be  applied  to  their 
evidence  as  to  air,  as  to  which  such  evidence  is  of  no  value 
whatever."  Wilkes  v.  Hungerford  Market  Co.  f )  must  now 
for  all  practical  purposes  be  considered  as  overruled :  see 
the  observations  of  Erie,  C.J.,  in  Ricket  v.  Metropolitan  Ry. 

Q)  4  M.  A  S.,  101.  (»)  Law  Rep.,  2  H,  L.,  176. 

(«)  Law  Rep.,  2  Ex.,  816.  (•)  Law.  Rep.,  9  Ch.,  212,  220. 

(»)  Law  Rep.,  2  Ex..  at  p.  821.  (')  2  Bing.  N.  C,  281. 
{*)  6  B.  &  S.,  156;  84  L.  J.  (Q.B.),  257. 
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Co,  C),  and  of  Willes,  J.,  in  Beckett  v.  Midland  Ry,  Co.  (•). 
There  was  no  evidence  here  to  warrant  the  jury  in  coming  to 
the  conclusion  that  there  was  more  than  a  fair  and  reason- 
able user  of  the  ^highway  by  the  defendants.  And,  [406 
with  regard  to  the  evidence  as  to  offensive  smells,  that  clearly 
was  not  admissible  under  this  declaration.  A  house  cannot 
be  said  to  be  less  commodious  bv  reason  of  bad  smells ;  and 
there  wa«  no  suggestion  that  there  was  anything  to  render 
the  plaintiffs  premises  unhealthy. 

Brett,  J.:  This  action  is  founded  upon  alleged  wrongful 
acts  by  the  defendants,  viz.,  the  unreasonable  use  of  a  high- 
wajr, — unreasonable  to  such  an  extent  as  to  amount  to  a 
nuisance.  That  alone  would  not  give  the  plaintiff  a  right  of 
action  ;  but  the  plaintiff  goes  on  to  allege  in  his  declaration 
that  the  nuisance  complained  of  is  of  such  a  kind  as  to 
cause  him  a  particular  injury  other  than  and  beyond  that 
suffered  by  the  rest  of  the  public,  and  therefore  he  claims 
damages  against  the  defendants.  The  first  point  discussed 
was  whether  it  was  necessary  that  the  plaintiff  should  show 
something  more  than  an  injury  to  his  business,  an  actual 
injury  to  nis  property;  and  cases  decided  under  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18)  were  cited.  In 
this  case  I  think  the  action  is  maintainable  without  showing 
injury  to  property.  In  the  class  of  cases  referred  to,  the 
action  is  brought  to  recover  compensation  for  lands  taken 
or  injuriously  affected ;  and  Chere,  of  course,  injury  to  prop- 
erty must  be  shown,  and  not  merely  injury  to  the  trade  of 
the  occupier.    Those  cases,  therefore,  do  not  at  all  affect  the 

S resent.  Before  the  passing  of  the  Lands  Clauses  Consoli- 
ation  Act,  by  the  common  law  of  England,  a  person  guilty 
of  a  public  nuisance  mi^ht  be  indicted ;  but,  if  injury  re- 
sulted to  a  private  individual,  other  and  greater  than  that 
which  was  common  to  all  the  Queen's  subjects,  the  person 
injured  had  his  remedy  by  action.  The  cases  referred  to 
upon  this  subject  show  that  there  are  three  things  which  the 
plaintiff  must  substantiate,  beyond  the  existence  of  the  mere 
public  nuisance,  before  he  can  be  entitled  to  recover.  In 
the  first  place,  he  must  show  a  particular  injury  to  himself 
beyond  that  which  is  suffered  by  the  rest  of  the  public.  It 
is  not  enough  for  him  to  show  that  he  suffers  the  same  in- 
convenience in  the  use  of  the  highway  as  other  people  do,  if 
the  alleged  nuisance  be  the  obstruction  of  a  highway.  The 
case  of  jHubert  v.  Oraoes  (*)  seems  to  me  to  prove  that  prop- 
osition. *There,-  the  plaintiffs  business  was  injured  [407 
by  the  obstruction  of  a  highway,  but  no  greater  injury  re- 

(»)  5  B.  A  S.,  at  p.  161.  Q)  Law  Rep.,  8  C.  P.,  82.  (»)  1  Esp.,  148. 
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suited  to  him  therefrom  than  to  any  one  else,  and  therefor© 
it  was  hejd  that  the  action  would  not  lie.  WinterboUom  v. 
Lord  Derby {')  was  decided  upon  the  same  ground;  th<i 
plaintiff  failed  because  he  was  unable  to  show  that  he  had 
sustained  kny  injury  other  and  different  from  that  which 
was  common  to  all  the  rest  of  Ihe  public.  Other  cases  show 
that  the  injury  to  the  individual  must  be  direct,  and  not  a 
mere  consequential  injury;  as,  where  one  wajris  obstructed, 
but  another  (though  possibly  a  less  convenient  one)  is  left 
open ;  in  such  a  case  the  j}rivate  and  particular  injury  has 
been  held  not  to  be  sufficiently  direct  to  give  a  cause  of 
action.  Further,  the  injury  must  be  shown  to  be  of  a  sub- 
stantial character,  not  fleeting  or  evanescent.  If  these 
propositions  be  correct,  in  order  to  entitle  a  person  to  main- 
tain an  action  for  damage  caused  by  that  which  is  a  public 
nuisance,  the  damage  must  be  particular,  direct,  and  sub- 
stantial. The  question  then  is,  whether  the  plaintiff  here 
has  brought  himself  within  the  rule  so  laid  down. 

The  evidence  on  the  part  of  the  plaintiff  showed  that  from 
the  too  long  standing  oi  horses  and  wagons  of  the  defendants 
in  the  highway  opi)osite  his  house,  the  free  passage  of  light 
and  air  to  his  premises  was  obstructed,  and  the  plaintiff  was 
in  consequence  obliged  to  burn  gas  nearly  all  day,  and  so  to 
incur  expense.  I  tnink  that  brings  the  case  within  all  the 
requirements  I  have  pointed  out;  it  was  a  particular,  a 
direct,  and  a  substantial  damage.  As  to  the  bad  smell,  that 
also  was  a  piarticular  injury  to  the  plaintiff,  and  a  direct 
and  substantial  one.  So,  if  by  reason  of  the  access  to  his 
premises  being  obstructed  for  an  unreasonable  time  and  in 
an  unreasonable  manner,  the  plaintiff's  customers  were  pre- 
vented from  coming  to  his  coffee  shop,  and  he  suffered  a 
material  diminution  of  trade,  that  mignt  be  a  particular,  a 
direct,  and  a  substantial  damage.  As  to  that  part  of  the 
rule  which  seeks  to  enter  a  nonsuit,  assuming  the  evidence 
objected  to  to  have  been  properly  received,  I  think  it  cannot 
be  sustained. 

As  to  the  alleged  misreception  of  evidence,  I  must  confess 
I  have  felt  some  doubt.  It  is  said  that  there  is  nothing 
408]  about  bad  smells  *in  the  declaration ;  and  my  Brother 
Honyman  seems  to  have  thought  that  this  part  of  the  cause 
of  complaint  was  not  fairly  brought  to  the  notice  of  the  de- 
fendants in  the  declaration.  That  being  so,  no  amendment 
would  now  be  allowed.  The  question,  tnen,  is,  whether  evi- 
dence of  that  sort  was  admissible  under  the  declaration  as  it 
stands.     The  allegation  of  the  grievance  in  the  declaration 

0)  LawRep.,  2Ez.,  816. 
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is,  that  the  defendants  kept  and  continued  to  keep  divers 
and  an  unnecessarv  numoer  of  carts,  vans,  wagons,  and 
horses  standing  in  the  highway  for  an  unnecessary  length  of 
time  and  in  such  a  position  as  unreasonably  and  unneces- 
Barily  to  obstruct  the  highway,,  and  the  light  and  air  enter- 
ing tnrough  the  windows  and  doors  of  the  plaintiflf's  coflfee- 
house,  and  the  access  to-  the  said  coffee-house.  That  is  a 
somewhat  informal  way  of  stating  it.  The  proper  way 
would  have  been,  and  thereby  the  light  and  air  were  ob- 
structed and  prevented  from  entering,  &g.  And  then  it  goes  . 
on,  '*  whereby  the  plaintiff  was  and  is  prevented  from  carry- 
ing on  his  trade  in  so  large  and  beneficial  a  manner  as  he 
otherwise  might  and  would  have  done,  and  lost  divers 
profits,  &c.,  and  whereby  also  the  premises  were  rendered 
•unhealthy  and  incommodious,  as  well  as  a  house  of  business 
as  also  as  a  dwelling-house."  That  is  a  distinct  allegation 
of  a  particular  injury  to  the  plaintiff  in  his  business.  I 
doubted  at  first  whether  the  inconvenience  arising  from  bad 
smells  could  properly  hane  been  given  in  evidence  under  the 
averment  that  the  premises  had  been  rendered  unhealthy 
and  incommodious.  But,  putting  a  reasonable  construction 
upon  this  declaration,  I  have  come  to  the  conclusion  that 
the  evidence  upon  that  head  was  properly  received,  and  that 
there  should  be  no  rule  on  the  ground  of  the  improper  re- 
ception of  evidence.  With  regard  to  that  part  of  the  rule 
which  seeks  to  have  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  I  must  confess  I 
should  have  looked  very  suspiciously  at  the  evidence  offered 
on  the  part  of  the  plaintiff  in  such  a  case.  But  I  cannot  say 
that  there  was  not  some  evidence  which  the  jury  were  en- 
titled to  take  into  their  consideration ;  the  expenditure  of 
gas  in  consequence  of  the  obstruction  of  light,  for  instance  ; 
and  we  are  not  to  overrule  the  conclusion  they  have  come  to 
unless  we  can  sav  that  it  is  so  manifestly  unreasonable  that 
it  ought  not  to  be  allowed  to  stand.  I  therefore  think  the 
rule  should  be  discharged. 

♦Denman,  J.:  I  am  of  the  same  opinion.  Upon  the  [409 
first  point,  I  am  of  opinion  that  the  evidence  disclosed  such 
a  particular  damage  to  the  plaintiff  beyond  that  sustained 
by  the  rest  of  the  public  as  to  entitle  him  to  maintain  the 
action.  I  also  tbiuK  the  damage  to  the  plaintiff  was  the  di- 
rect and  immediate  consequence  of  the  defendant's  wrongful 
acts.  I  think  it  is  quite  clear  that,  if  the  acts  of  the  defen- 
dants had  the  effect  of  causing  the  plaintiff  a  daily  expendi- 
ture of  gas  to  give  him  the  amount  of  light  which  but  for 
the  nuisance  he  would  have  had  without  it,  that  separates 
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the  plaintiff  from  the  rest  of  the  public  and  gives  him  a 
right  of  action.  In  the  next  place,  I  think  the  verdict  was 
such  as  the  jury  were  fully  justified  in  finding.  The  dam- 
age'shown  was  clearly  appreciable.  As  to  the  alleged  im- 
S roper  reception  of  evidence,  I  must  confess  I  have  felt  some 
ouDt  whetner  the  evidence  as  to  bad  smells  arising  from 
the  constant  staling  of  the  horses  before  the  plaintiff's 
house  was  admissible  under  this  declaration ;  but  upon  con- 
sideration I  cannot  help  thinking  that  that  part  of  the  decla- 
ration which  states  that  the  coffee-house  and  premises  of  the 
plaintiff  were  by  means  of  the  premises  rendered  unhealthy 
and  incommodious,  is  sufficient  to  entitle  the  jury  to  say 
that  there  was  damage  to  the  plaintiff  caused  by  the  deten- ' 
tion  of  horaes  for  an  unreasonable  time  in  a  narrow  street, 
and  a  substantial  interference  with  the  comfortable  use  and 
enjoyment  of  the  plaintiff's  house.  I  think  the  case  was 
properly  left  to  the  jury;  and  I  think  the  court  ought  never 
to  interfere  with  the  verdict  of  a  jury, — which  is  generally  a 
more  competent  tribunal  to  deal  with  such  matters  as  tuis 
than  the  court  can  be, -^unless  satisfied  that  it  is  manifestly 
wrong.     I  certainly  see  no  ground  for  saying  so  in  this  case. 

Rule  discharged. 
Attorney  for  plaintiff :   C.  H.  Lind. 
Attorneys  for  defendants :  Stileman  &  Neaie. 


[Law  Reports,  9  Common  Pleas,  460.] 
April  27,  1874. 

460]  *Hendrick8  v.  The  Australasian  Insurance 

Company. 

Marine  Insurance — Construction  of  Policy — "  To  pay  Losses  ou  Dvteh  Terms^-^ 
Foreign  Staiemenl  of  Average, 

Suears  were  insured  from  Java  to  Holland  by  an  English  Policy  which  contained 
this  cLause,  "To  coyer  only  the  risks  excepted  by  the  claase  *  warranted  free  from 
particular  average  unless  the  vessel  be  stranded,  sunk,  or  burnt:'  to  pay  all  chums 
and  losses  on  Dutch  terms  and  according  to  statement  made  up  by  official  dispacheur 
in  HoUand." 

There  was  already  a  policy  effected  in  Holland  on  the  same  goods ;  but  of  this 
the  English  underwriters  had  no  notice,  except  so  far  as  it  could  be  implied  from  the 
above  words. 

On  her  voyage  to  Holland  the  vessel  took  the  ground  under  circumstances 
which  would  amount  to  a  stranding  according  to  English,  but  not  according  to 
Dutch,  law ;  and  a  Dutch  average  stater  (a  particular  average  loss  having  been  incur- 
red) made  up  a  statement  of  average,  which  statement  it  was  admitted  was  properly 
made  up  according  to  the  facts  and  according  to  the  law  of  Holland : 

Held^  that  the  terms  of  the  policy  sued  on  did  not  amount  to  notice  to  the  defen- 
dants of  an  existing  Dutch  policy,  and  therefore  it  was  to  be  construed  as  if  it  stood 
alone,  and  according  to  English  law :  But 
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HAd^  that,  by  the  latter  words  of  the  clause,  the  defendants  were  bound  to  pay 
according  to  the  foreign  average  statement,  and  consequently  that  the  plaintiff  was 
eatiUed  to  recover. 

Thi8  was  an  action  brought  by  the  plaintiff  against  the 

defendants  to  recover  £503,  the  amount  of  a  particular 

''average  loss  alleged  to  have  been  sustained  by  the  i)lain- 

tiff  as   owner  of  a  cargo  of  sugar  on  board  the  British 

ship  Perpetua.     The  following  case  was  stated  without 


*1.  The  plaintiff  is  a  merchant  carrying  on  business  [461 
at  Amsterdam.  The  defendants  are  a  company  carrying  on 
business  as  underwriters  in  London. 

2.  On  the  1st  of  March,  1870,  the  plaintiff,  under  the  name 
of  A.  Hendricks  &  Co.,  effected  with  the  defendants  a  policy 
of  insurance  upon  sugars  the  cargo  of  the  British  ship 
Perpetua. 

3.  In  that  policy  the  insured  voyage  was  described  as  fol- 
lows: "Lost  or  not  lost,  at  or  from  any  port  or  ports  and 
[or]  places  in  Java  and  [or]  Sumatra,  in  any  rotation  back- 
wards and  forwards  and  forwards  and  backwards  to  the 
vessels,  port,  or  ports  of  discharge  in  Holland ;"  and  the 
subject-matter  insured  and  the  risks  insured  against  were 
described  as  follows:  "The  said  ship,  &c.,  goods  and  mer- 
chandises, &c.,  for  so  much  as  concerns  the  assured,  by 
agreement  between  the  assured  and  the  said  company  in 
this  policy  are  and  shall  be  rated  at  £2,000  on  6,716  bags 
sugar,  being  in  twenty-two  series  of  300  bags  each  and  one 
of  115  bags,  valued  at  £4,000.  To  cover  only  the  risks  ex- 
cepted by  the  clause  *  warranted  free  from  particular  aver- 
age unless  the  vessel  be  stranded,  sunk,  or  burnt.'  To  pay 
aU  claims  and  losses  on  Dutch  terms  and  according  to  state- 
ment made  up  by  official  dispacheur  in  Holland ;  being  war- 
ranted free  from  particular  average  unless  amounting  to  10 
per  cent,  on  each  series."  The  risk  so  described  as  herein- 
before stated,  except  as  to  the  commencing  with  "To  pay" 
and  ending  with  "series,"  is  a  risk  well-known  among 
English  underwriters  as  a  P.  A.  risk  only.  The  term  P.  A. 
only  means  that  the  insurance  is  to  cover  only  the  risks  ex- 
cepted from  what  is  called  an  P.  P.  A.  policy.  The  term 
F.  P.  A.  means  that  the  insurance  contains  an  exception  in 
the  following  terms :  "  Warranted  free  from  particular  aver- 
age unless  stranded,  sunk,  or  burnt."  A  "P.  A.  risk" 
only,  with  the  addition  of  "  Dutch  terms,"  or  an  exception 
of  average  under  10  per  cent,  is  not  a  usual  insurance. 

4.  Previously  to  the   making  of   the  before-mentioned 

10  Eng.  Rep..  31 
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policy,  the  plaintiff  had  effected  a  policy  of  insurance  upon 
the  same  cargo  with  Dutch  underwriters  in  Amsterdam (). 
462]  *5.  At  the  time  when  the  defendants  executed  the 
policy  now  sued  upon,  they  knew  that  the  goods  had  already 
been  insured ;  but  they  had  no  notice  where  the  previous  in- 
surance was  effected  or  what  were  its  terms,  unless  the  court 
should'  be  of  opinion  that  the  policy  now  sued  upon  amounted 
to  such  notice. 

6.  On  the  6th  of  January,  1870,  the  Perpetua  sailed  on 
the  insured  voyage  from  l^robolingo,  in  Java,  bound  for 
Amsterdam;  and,  while  descending  the  river,  about  mid- 
night of  the  11th  of  January,  1870,  took  the  ground  at 
Oosthook,  near  the  mouth  of  the  river. 

7.  [Here  followed  an  extract  from  a  protest  made  by  the 
master  at  Sourabaya  describing  the  means  used  to  get  the 
ship  off.] 

8.  The  ship  having  been  got  off  in  the  manner  described 
in  the  last  paragraph,  sailed  for  Sourabaya.  The  cargo 
was  there  discharged,  and  the  repairs  to  the  hull  of  the  ship 
rendered  necessary  by  her  taking  the  ground  at  Oosthook 
were  effected.  The  cargo  was  then  reloaded,  and  about  the 
end  of  March,  1870,  the  ship  sailed  for  Amsterdam,  where 
she  arrived  in  due  course  and  delivered  her  cargo. 

9.  The  sugars  on  being  unshipped  at  Amsterdam  were 
found  to  have  received  damage  from  the  ship  having  taken 
the  ground  at  Oosthook ;  and  thereupon  the  owners  of  the 
Perpetua  and  the  plaintiff,  as  owner  of  the  cargo,  made  an 
application  to  Dr.  James  Wertheim  to  draw  up  a  statement 
of  average.  Dr.  Wertheim  is  an  official  dispacheur  at  Ams- 
terdam, that  is,  an  average  adjuster  appointed  to  prepare 
average  statements  by  the  Association  of  Underwriters  and 
Shipowners  at  the  Exchange  at  Amsterdam. 

10.  In  pursuance  of  the  before-mentioned  application. 
Dr.  Wertiieim  prepared,  amongst  other  things,  and  signed, 
a  statement  dated  the  28th  of  March,  1871,  of  particular 
average,  showing  a  sum  of  £503  as  payable  by  the  defen- 
dants to  the  plaintiff  under  the  policy  now  sued  upon.  A 
copy  of  this  statement  was  inserted  in  the  appendix  to  the 
case,  and  was  to  be  referred  to  as  part  thereof.  The  figures 
upon  which  the  adjustment  was  made  were  to  be  taken  for 
the  purposes  of  this  case  to  be  correct  ('). 

(*)  This  policy  contained  the  following  as  follows  :  "  Considering  that  the  sugar 
clause, — "  le  ree  of  damage  and  general  was  insured  free  from  particular  average 
average  under  3  per  cent.,  and  free  from  according  to  Amsterdam  Exchange  con- 
particular  average  according  to  custom  on  ditions,  and  that  risk  covered  by  the 
the  jijxchange."  English  insurance:  considering  that  the 

('')  Dr.  Wertheim's  statement  concluded  aforestated  damage,   however  the    ship 
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*11.  By  the  expression  *' series"  in  the  policy  sued  [463 
upon  was  meant  the  packages  in  which  the  sugars  were 
packed.  The  loss  amounted  to  or  exceeded  10  per  cent,  on 
each  series  upon  which  a  loss  had  been  adjusted  in  the 
statement  so  prepared  by  Dr.  Wertheira. 

12.  At  Amsterdam  and  Rotterdam  there  are  regulations 
in  force  as  between  underwriters  and  shipowners.  These 
regulations  are  made  by  the  Association  of  Underwriters 
and  Shipowners  in  each  of  those  towns,  and  are  altered 
from  time  to  time.  These  regulations  are  recognized  by  the 
Dutch  law  as  binding,  in  the  sense  that  they  are  taken  to  be 
imported  into  every  policy  of  insurance  made  at  Amster- 
dam and  Rotterdam  respectively,  unless  the  terms  of  the 
policy  exclude  them. 

13.  The  regulations  of  Amsterdam  at  the  time  of  the  mak- 
ing of  the  policies  hereinbefore  mentioned  contained,  and 
stul  do  contain,  provisions  as  to  particular  average  of  which 
the  following  is  a  translation : 

*'In  insurances  contracted  with  the  condition  'free  from 
particular  average,'  the  insurer  has  to. indemnify  the  dam- 
aije  that  has  occurred  only  when  the  vessel  has  suffered 
shipwreck,  the  ship  and  cargo  or  the  cargo  alone  has  taken 
fire,  or  in  case  of  stranding  provided  that  such  damage 
amounts  to  10  per  c6nt.  or  more. 

'*By  strandmg  is  understood  that  a  ship,  having  got 
aground,  remains  fixed,  and  can  be  got  off  only  by  extra- 
ordinary measures.  In  the  sense  of  this  clause  are  regarded 
as  extraordinary  measures  the  cutting  of  masts,  the  heaving 
overboard  or  landing  of  the  cargo,  &c.:  and  as  ordinary 
measures,  the  winding  on  the  anchors  or  on  the  shore,  the 
working  with  the  sails,  and  the  like." 

The  regulations  of  Rotterdam  contain  provisions  iden- 
tical with  these,  except  that  for  10  per  cent,  is  substituted 
3  per  cent.  It  was  agreed  that,  according  to  the  regula- 
tions, assuming  them  to  be  applicable  to  the  policy  now 
sued  upon, — ^wnich  the  defendants  denied, — the  ship  had  not 
under  the  circumstances  stated  in  this  case  stranded. 

*14.  At  the  time  of  the  making  of  the  policy  now  [464 
sued  upon,  and  at  the  time  of  the  commencement  of  the 
risk,  and  until  and  at  the  time  of  the  happening  of  the  loss 
described  in  this  case,  the  plaintiff  was  interested  in  the  sugars 
to  the  amount  of  the  valuation  in  and  of  the  sum  insured  by 
the  policy. 

stranded  but  was  floated  by  no  extraor-    entitled  to  recoyer  the  sai4  dAQia^e  qnder 
dinary  meaanres,  cannot  be  claimea  from    the  English  policiea." 
the  Dutch  underwriters,  the  Insured  is 
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15.  It  is  well  known  among  underwriters  that  the  adjust- 
ment of  particular  average  in  Holland  is  more  favorable  to 
underwriters  than  an  adjustment  in  England. 

16.  The  court  were  to  be  at  liberty  to  draw  inferences 
of  fact. 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiff  was  entitled  to  recover  in  this  action.  If  the 
court  should  be  of  opinion  that  he  was,  judgment  was  to  be 
entered  for  the  plaintiff  for  £503  together  with  such  interest 
thereon  as  the  court  might  direct,  and  costs.  If  the  court 
should  be  of  opinion  in  the  negative,  then  judgment  of  7W>Z. 
pros,  was  to  be  entered  for  the  defendants,  with  costs. 

BvM,  Q.C.  (pohm,  Q.C.,  and  Witt  with  him),  for  the 
plaintiff  contended  that  the  terms  of  the  policy  sued  on  gave 
the  defendants  notice  that  the  risks  intended  to  be  covered  by 
it  were  risks  excepted  out  of  a  Dutch  and  not  of  an  Englisn. 
policy ;  that  the  words  ' '  to  pay  all  claims  and  losses  on  D  utch 
terms  and  according  to  statement  made  up  by  official  dispach- 
eur  in  Holland,"  meant  that  the  defendants  should  pay  all 
such  claims  and  losses  as  would  be  payable  by  the  underwri- 
ters according  to  the  law  and  regulations  recognized  and  ob- 
served as  between  them  and  the  assured  in  that  country ;  and 
that,  an  average  statement  having  been  made  by  an  official 
dispacheur  in  Holland,  and  admitted  ta  have  been  correctly 
made  according  to  the  law  of  Holland,  such  statement  was 
bindingand  conclusive  upon  the  parties  both  in  principle 
and  detail,  and  not  open  to  question  here.  The  cases  of 
Harris  v.  ScaraToanga  (*)  and  Stewart  v.  West  India  and 
Pacific  Steamship  Co,  (*)  were  cited. 

Watkin  Williams^  Q.C,  (J.  C.  Mathew  with  him),  for 
the  defendants,  contended  that  the  loss  in  question  was  not 
a  loss  within  the  terms  of  the  policy  sued  on ;  that  the 
policy,  being  an  English  one,  was  to  be  construed  according 
465]  to  the  law  of  this  country,  and  *according  to  that  law 
there  was  a  stranding ;  that  the  clause  as  to  payment  ac- 
cording to  Dutch  terms  did  not  import  Dutch  law  into  the 
contract,  and  was  not  to  be  construed  as  extending  the 
defendants'  liability  to  a  risk  already  excepted  from  the 
policy  ;  that  the  adjustment  contemplated  by  the  policy  was 
a  mere  mode  of  adjustment  of  admitted  losses  ;  and  that  the 
terms  of  the  policy  sued  on  gave  the  defendants  no  notice 
that  the  goods  were  already  insured  by  a  Dutch  policy. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  tne  plaintiff 
is  entitled  to  our  judgment.  The  (juestion  is  whether  the 
defendants  are  bound  to  pay  a  paiticular  average  loss  upon 

(1)  Law  Rep.,  7  C.  P.,  481,  («)  Law  Rep.,  8  Q.  B.,  88,  362. 


VoL  LSL]  EASTER  TERM.  XXXVII  VICT.  245 

Hendricks  ▼.  Australasian  Insurance  Co.  1874 

an  insurance  effected  with  them  in  these  terms :  "To  cover 
only  the  risks  excepted  by  the  clause  '  warranted  free  from 
particular  average  unless  the  vessel  be  stranded,  sunk,  or 
Dumt'  To  pay  all  claims  and  losses  on  Dutch  terms  and 
according  to  statement  made  up  by  official  dispacheur  in 
Holland  ;  being  warranted  free  irom  particular  average  un- 
less amounting  to  10  per  cent,  on  each  series."  I  agree 
with  Mr.  Watkin  Williams  that  this  policy  is  to  be  con- 
strued as  if  it  had  stood  alone.  Whether  the  words  do  or 
do  not  imply  the  existence  of  another  policy  effected  on  the 
same  goods  is  quite  immaterial ;  such  other  policy,  if  there 
be  one,  not  being  so  incorporated  into  the  policy  sued  on  as  to 
affect  this  contract.  If  the  words  had  stopped  at  "  stranded, 
sunk,  or  burnt,"  no  doubt  the  argument  urged  by  Mr. 
Watkin  WiUiams  must  have  prevailed :  the  policy  then 
would  have  covered  only  the  risks  excepted  by  the  well- 
known  clause  in  English  policies ;  and  tne  only  claim  the 
assured  would  haye  had  would  have  been  particular  aver- 
age where  there  had  been  a  stranding,  sinking,  or  burning. 
But  the  words  which  follow, — "  To  pay  all  claims  and  losses 
on  Butch  terms  and  according  to  statement  made  up  by 
ofScial  dispacheur  in  Holland," — would  have  no  meaning 
unless  they  are  incorporated  with  and  govern  the  interpre- 
tation of  the  earlier  words.  It  seems  to  me  that  the  whole  of 
the  sentence  must  be  read  together.  The  contract  being  that 
the  particular  average  shall  be  stated  in  a  certain  way,  viz., 
by  an  official  dispacheur  in  Holland,  the  claims  and  losses 
to  be  paid  under  it  are  claims  and  losses  which  are  to  be 
considered  as  accruing  and  to  be  paid  for  according  to  Dutch 
law  *as  applicable  to  the  foregoing  clause.  The  mean-  [466 
ing  is,  that,  if  the  vessel  is  stranded,  sunk,  or  burnt,  and  ac- 
cording to  Dutch  law  a  claim  for  particular  average  arises, 
that  claim  is  to  be  made  up  by  a  foreign  average-stater, 
who  would  of  course  be  governed  in  his  consideration  of  the 
claim  only  by  the  law  with  which  he  was  familiar,  viz.,  the 
Dutch  law.  That  being  the  true  and  only  construction  of 
•  this  passage  in  the  policy,  the  case  finds  that  a  particular  av- 
erage statement  was  made  up  by  an  official  dispacheur,  and 
properly  made  up  according  to  the  Dutch  law,  and  that  a 
claim  arose  and  a  loss  was  sustained  which  according  to  the 
Dutch  law  the  assured  were  bound  to  satisfy.  So  the  matter 
would  in  my  judgment  have  stood  if  this  had  been  the  first 
case  in  which  this  question  had  to  be  considered.  But  it  is 
not  the  first  case.  The  question  appears  to  me  to  be  con- 
cluded by  the  two  cases  which  have  been  relied  upon  by  the 
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plaintiff,  viz.  Harris  v.  Scaramanga  (*)  and  Stewart  v.  West 
India  and  Pacific  Steamship  Co,  (*).  In  the  former  case 
the  underwriters  had  agreed  *'to  pay  general  average  as 
per  foreign  statement,  if  so  made  up."  It  does  not  become 
me  to  say  that  the  ingenuity  exhibited  in  the  argument  of 
that  case  was  thrown  away:  but  I  own  I  should  have 
thought  those  words  even  clearer  than  the  words  here.  The 
assured  were  to  pay  average  as  jper  foreign  statement,  if 
made  up :  and  it  was  made  up.  The  argument  there  was 
that  there  was  no  general  average  Joss  at  all ;  that  the  object 
of  the  memorandum  was,  not  to  add  to  or  extend  the  risks 
which  the  insurers  agreed  to  take  upon  themselves  under 
the  policy,  but  a  mere  provision  that,  if  there  be  a  general 
average  loss  arising  from  a  peril  insured  against,  the  under- 
writers will  pay  it  according  to  the  foreign  average  statement, 
if  made, — the  underwriters  agreeing  to  adopt  the  foreign 
law  as  to  the  statement  of  average,  but  only  to  pay  general 
average  when  occasioned  by  the  happening  by  a  peril  in- 
sured against  according  to  the  English  law.  But  the  court 
held(*),  that,  '*upon  such  a  policy  English  underwriters 
are  bound  by  the  foreign  adjustment  as  an  adjustment,  if 
made  according  to  the  law  of  the  country  in  which  it  was 
made.  They  are  bound  although  the  contributions  are 
apportioned  between  the  different  interests  in  a  manner 
467]  ^different  from  the  English  mode,  or  though  matters 
are  brought  into  or  omitted  from  general  average  which 
would  not  be  so  treated  in  England."  That  case  came  un- 
der the  consideration  of  the  Court  of  Queen's  Bench  in 
Stewart  v.  West  India  and  Pacific  Steamship  Co.  ('),  in 
which  the  question  was  whether  under  a  bill  of  lading  by 
which  it  was  agreed  that  average,  if  any,  was  to  be  adjusted 
according  to  ''British  custom,"  the  plaintiffs  were  entitled 
to  recover  in  respect  of  what  was  according  to  the  general 
law  of  England  the  subject  of  general  average  contribution, 
but  which  by  the  admitted  practice  of  British  average- 
staters  was  not  a  gene.ial  average  loss.  On  the  part  of  the 
plaintiffs  it  was  contended  that  the  clause  in  question* 
referred  to  the  mode  of  statement  as  to  the  proportion  to 
which  ship  and  cargo  are  lo  contribute,  which  varies  ipi  dif- 
ferent countries,  and  not  to  a  custom  erroneous  in  law,  as 
distinguished  from  law.  On  the  other  hand,  it  was  insisted 
that,  whatever  the  practice  of  average- staters  in  England,  if 
the  parties  have  agreed  to  jt  they  are  bound  by  it.  The 
court  held,  that,  assuming  the  plaintiffs  would  have  been 

(>)  Law  Rep.,  7  0.  P.,  481.  (»)  Law  Rep.,  8  Q.  B.,  88,  862. 

(*)  Law  Rep.,  7  C  P.,  at  p.  496. 
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entitled  to  recover  if  the  question  had  depended  wholly  on 
the  common  law  applicable  to  general  average  losses,  as  the 
parties  had  agreed  to  make  the -custom  a  part  of  their  con- 
tract, the  case  must  he  decided  in  accordance  with  that  cus- 
tom; and  they  gave  judgment  for  the  defendants.  When 
the  case  came  under  the  consideration  of  the  Exchequer 
Chamber  (*),  the  decision  of  that  court  was  that,  whether  the 
Queen's  Bench  were  right  or  not  in  saying  that  the  law  and 
practice  differed,  the  parties  had  agreed  to  be  bound  by  the 
feritish  practice.  It  seems  to  me  that  those  two  cases  are 
not  distinguishable  in  principle  from  the  present.  For  these 
reasons,  I  am  of  opinion  that  there  should  be  judgment  for 
the  plaintiff. 

Brett,  J. :  The  question  is  whether  the  plaintiff  is  enti- 
tled to  recover  a  particular  average  loss  on  certain  sugars. 
It  was  argued  on  the  part  of  the  plaintiff  that  the  special 
case  disclosed  that  there  had  been  two  policies,  of  which  the 
policy  sued  on  was  one,  and  that,  upon  the  face  of  it,  it  was 
intended  to  cover  all  risks  not  covered  by  the  other  policv, 
which  was  a  Dutch  and  not  an  *English  policy ;  and  [4d8 
that,  assuming  that  this  policy  was  to  be  construed  as  if  no 
other  policy  existed,  and  that  the  risks  covered  by  it  were 
only  those  excepted  by  an  ordinary  English  policy,  yet  that 
the  risk  was  enlarged  by  the  subsequent  words,  **  to  pay  all 
claims  and  losses  on  Dutch  terms  and  according  to  state- 
ment made  up  by  official  dispacheur  in  Holland."  For  the 
defendants  it  was  insisted  that  the  policy  sued  on  must  be 
construed  as  if  no  other  policy  existed,  that  the  risks  insured 
against  were  only  those  left  uncovered  by  the  words  *' war- 
ranted free  from  particular  average  unless  the  vessel  be 
stranded,  sunk,  or  oumt,"  which  were  to  be  construed  ac- 
cording to  English  law,  and  that  the  subsequent  words,  *'to 
pay,  &c.,"  did  not  alter  the  construction  of  the  contract,  but 
referred  only  to  the  mode  of  ascertaining  the  amount  of 
loss.  I  am  of  opinion  that,  as  the  policy  declared  on  does 
not  refer  to  or  incorporate  any  other  policy,  it  is  to  be  con- 
strued as  if  there  had  been  no  other  policy  in  existence. 
Then,  the  policy  in  question  is  to  cover  the  risks  excepted 
by  the  clause  •'warranted  free  from  particular  average  un- 
less the  vessel  be  sti^nded,  sunk,  or  burnt."  The  policy,  if 
it  had  ended  there,  would  have  received  a  construction  in 
accordance  with  the  recognized  rules  of  construction  of  an 
English  policy ;  and,  as  there  was  no  stranding,  there  was 
no  loss  within  the  terms  of  the  policy.    But  some  effect 

(»)  Law  Rep.,  8  Q.  B.,  862. 
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must  be  given  to  the  words  which  follow,  "  to  pay  all  claims 
and  losses  on  Dutch  terms."  I  do  not  think  these  words 
apply  to  any  claim  or  any  loss,  but  to  a  claim  made  or  a 
loss  incurred  for  particular  average  where  the  ship  is 
stranded,  sunk,  or  burnt ;  and  that  is  to  be  ascertained  ac- 
cording to  a  statement  to  be  made  up  by  a  Dutch  average- 
stater,  according  to  Dutch  terms,  that  is,  Dutch  law.  That 
being  so,  a  Dutch  average-stater,  if  he  had  to  determine  the 
matter,  or  an  English  court  if  there  was  no  average  state- 
ment, would  have  to  inquire  what  is  a  stranding  according 
to  Dutch  law.  If  the  clause  had  stopped  at  the  first  words, 
there  would  have  been  no  necessity  for  an  average  statement 
at  all.  But  the  application  of  the  English  law  is  made  sub- 
ject to  a  condition,  that  a  claim  for  an  average  loss  shall 
only  be  enforced  according  to  a  statement  made  up  by  an 
average-stater  in  Holland.  The  natural  inference  would  be 
that  the  Dutch  average- stater  would  do  that  according  to 
the  only  law  with  which  he  was  acquainted,  viz.  Dutch  law. 
469]  I  am  *therefore  of  opinion  that  the  plaintiff  is  entitled 
to  recover.  I  agree  with  my  Lord  that  the  case  is  governed 
by  Harris  v.  Scaramanga  Q)  and  Stewart  v.  West  India 
and  Padflc  Steamship  Co,  (*)  In  accordance  with  the  prin- 
ciple laid  down  in  those  two  cases,  it  seems  to  me  that,  al- 
though there  has  been  a  stranding  according  to  English  law, 
yet,  inasmuch  as  a  statement  has  been  made  up  by  the 
foreign  average- stater  for  a  particular  average  as  if  there 
had  been  no  standing,  it  being  admitted  that  he  has  acted 
rightly  according  to  Dutch  law,  the  loss  is  brought  within 
the  risk  intended  to  be  covered  bv  the  policy,  and  therefore 
both  upon  authority  and  upon  the  true  construction  of  the 
policy  Itself  the  plaintiff  is  entitled  to  recover. 

Denman,  J. :  I  am  of  the  same  opinion.  I  agree  that  we 
are  to  construe  the  policy  sued  on  according  to  English  law, 
and  without  reference  to  the  Dutch  policy.  What,  then,  is 
the  true  meaning  of  the  policy  i  The  words  are,  "To  cover 
only  the  risks  excepted  by  the  clause  *  warranted  free  from 

Particular  average  unless  the  vessel  be  stranded,  sunk,  or 
urnt ;'  to  p^y  all  claims  and  losses  on  Dutch  terms,  and 
according  to  statement  made  up  by  official  dispacheur  in 
Holland."'  Taking  the  whole  clause  together,  1  entertain 
no  doubt  that  its  meaning  is,  that  the  policy  is  to  be  con- 
strued according  to  Dutch  law,  and  that  "  stranded"  means 
stranded  accordmg  to  Dutch  law.  And,  the  average  state- 
ment having  been  correctly  made  up  according  to  the  facts 

(>)  Uw  Rep.,  7  C.  F.,  481.  («)  Law  Rep.,  8  Q.  B.,  88,  862. 
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and  according  to  the  law  of  Holland,  there  is  nothing  to  pre- 
vent the  plaintiff  from  recovering. 

Judgment  for  the  plairUiff. 

Cohen.  Q.C.,  asked  for  interest  from  the  date  of  the  aver- 
age statement,  the  24th  of  March,  1871.  But  the  court  said 
it  would  hardlv  be  fair  to  allow  interest  for  the  time  the  case 
had  stood  in  the  paper,  and  accordingly  limited  it  to  two 
years'  interest. 

Attorneys  for  plaintiff :  Pritchard  &  Sans. 
Attorneys  for  defendants  :   WaUonSj  B'dbb  &  Waltons. 


[Law  Reports,  9  Common  Pleas,  470.] 
May  10,  1874. 

*CoLE  and  Another  vl  The  North  Western  Bank.  [470 

Fadon  AcU — Agmt  "  mtruiied  wiih  ths  Poueuion  of  Goods,'*  loUhin  6  cfr  6  Vtd.  e.  89 
— Agmt  a  Warehtnute-keeper  as  weU  as  a  Broker. 

To  constitute  a  person  "  an  agent  intrusted  with  the  possession  of  goods  "  within 
the  Factors  Acts,  he  must  be  intrusted  with  them  in  the  character  of  such  agent, 
that  is,  for  the  purpose  of  sale.  If,  besides  the  character  of  agent,  he  also  carries 
on  an  independent  ousiness  as  a  warehouse-keeper,  goods  intrusted  to  him  for  the 
purpose  of  warehousing  them  are  not  "intrusted"  to  mm  as  agent  within  the  meaning 
of  the  acts. 

One  Slee  carried  on  the  business  of  a  wool-broker  at  Liverpool,  and  also  that  of 
a  warehouse-keeper.  In  this  latter  capacity  he  was  in  the  haoit  of  receiving  from 
the  plaintiAs,  merchants  in  London,  bills  of  lading  for  wools,  with  directions  to  ware- 
house them  and  await  instructions  as  to  the  disposal  of  them.  These  wools  consisted 
of  both  sheep's  and  Koata*  wool.  Slee  was  not  a  goats'  wool-broker ;  and,  as  to  the 
sheep's  wool,  he  sold  it  only  under  specific  instructions  sent  to  him  by  the  plainti£b 
in  respect  of  each  transaction. 

Having  wools  of  the  plaintifis'  of  both  descriptions  in  his  warehouses  (but  not  hav- 
ing received  any  specific  instructions  to  sell  either),  Slee  pledged  both  with  the  de- 
fendants, bankers,  for  a  loan,  giving  them  a  letter'undertaking  to  hold  the  wools  as 
trustee  for  them : 

Hddj  that  Slee  was  not  "  an  agent  intrusted  with  the  possession"  of  the  wools, 
within  the  true  meaning  of  the  Factors  Acts. 

This  was  an  action  bronght  to  determine  the  right,  as  be- 
tween the  plaintiffs  and  the  defendants  to  the  varions  par- 
cels of  wool  hereinafter  mentioned.  The  following  case  was 
stated  for  the  o|)inion  of  the  conrt : 

1.  The  plaintiflb  are  merchants  carrying  on  business  in 
London  under  the  style  of  W.  H.  Cole  &  Co.  The  defen- 
dants are  bankers  at  Liverpool. 

2.  Edwin  Slee  up  to  the  time  of  his  becoming  bankrupt  as 
hereinafter  mentioned  carried  on  business  as  a  wool-broker 
at  Liverpool.  He  did  not  in  the  ordinary  course  of  his  busi- 
ness receive  consignments  of  wool  for  sale.     He  also  had 

10  Eng.  Rep.  32 
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tbree  warehouses, — one  at  17,  Temple  Street,  Liverpool, 
known  as  *'Bell  &  Grant's  Warehouse ;"  one  at  25,  Temple 
Street;  and  another  in  Luton  Street,  Liverpool,  known  as 
*  *  Joy  nson'  s  Warehouse. "  . 

The  plaintiffs  are  large  importers  of  wool,  and  at  Liver- 
pool were  in  the  habit  of  warehousing  their  wools  in  the 
warehouses  belonging  to  Slee,  under  the  circumstances  here- 
inafter mentioned,  and  paving  warehouse  rent  in  respect 
471]  thereof.  These  wools  ^consisted  of  two  classes, — 
sheep's  wool  and^goats'  wool.  Slee  usually  sold  the  sheep's 
wool  under  specinc  instructions  from  the  plaintiffs,  accord- 
ing to  the  course  of  business  hereinafter  appearing.  But 
their  goats'  wool  was  never  sold  by  them  through  Slee,  he 
not  being  a  goats'  wool-broker. 

4.  The  course  of  business  between  the  plaintiffs  and  Slee 
was  as  follows-:  Shortly  before  the  arrival  of  a  ship  in 
Liverpool  bringing  wool  belonging  to  the  plaintiffs,  whether 
sheep  s  wool  or  goats'  wool,  they  sent  down  the  bill  of  lad- 
ing to  Slee  for  Sie  purpose  of  his  receiving  the  wool  from 
the  ship,  and  warehousing  it.  Slee,  after  the  wool  had  been 
so  received  and  warehoused,  sent  up  to  the  plaintiffs  a  re- 
port and  valuation  thereon,  and  then  awaited  their  further 
instructions  as  to  disposal. 

5.  As  the  plaintiffs  effected  sales  of  the  goats'  wool,  de- 
liveries were  made  by  Slee  to  the  buyers ;  the  plaintiffs  pay- 
ing Slee  the  warehouse  rent  in  respect  thereof.  As  to  the 
sheep's  wool  Slee  had  no  general  authority  from  the  plain- 
tiffs to  sen ;  but  always  awaited  instructions,  and  acted  only 
under  specific  authority  given  to  him  from  time  to  time  in 
each  case ;  and,  when  such  last-mentioned  sales  were  effected, 
Slee  received  the  proceeds  and  rendered  account-sales  to  the 
plaintiffs  in  the  ordinary  way,  charging  them  the  warehouse 
rent,  and  accounting  to  them  for  the  net  proceeds. 

6.  On  the  days,  stated  in  the  schedule  set  out  below,  the 
plaintiffs  sent  to  Slee  the  bills  of  lading  of  wool  therein 
specified.  The  entries  in  the  various  columns  correctly 
show,  in  addition  to  the  dates  when  the  bills  of  lading  were 
received  by  Slee,  when  the  wools  mentioned  in  those  bills 
arrived  at  Liverpool,  when  they  were  received  by  him,  and 
where  they  were  warehoused  : 
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No. 

of 

bales. 


88 


68 
114 


Ship's 
name. 


Albanian 
Bavarian 

Hecla    . 
Grecian. 


Description 

of 

wool. 


Mohair . 
Egyptiaa 

Mohair  . 
Egyptian 


Bills  of  lading. 


Bent  by     Received 
plaintiflii.    by  Slee 


1872 

12  March 

13  " 

26      " 
2  April 


1872 
IS  March 
14     " 


8  April 


8hip*s 
arrival  at 
Liverpool 


Receipt 

of  wool 

from 

ship. 


1872 

26  March 

27  " 

3  April 
6     " 


1872 
2  April 


Wool  warehoused. 


Date.        Where. 


1872 
2  April 


Luton  St. 
17  Temple 

Street. 
Luton  St. 
17  Temple 

Street. 


*7.  All  the  wools  mentioned  in  the  above  schedule  [472 
(except  20  out  of  the  68  bales  ex  Hecla,  as  to  which  20  no 
question  arises)  remained  in  the*  places  where  they  were  ware- 
housed until  after  the  commencement  of  this  action.  The 
parcel  of  114  bales  ex  Grecian  was  not  received  by  Slee 
until  after  the  letter  of  the  6th  of  April,  1872,  hereinafter 
set  out. 

8.  Of  the  wools  specified,  the  two  parcels  of  Mohair  (88  ex 
Albanian,  and  68  ex  Hecla)  are  goats  wool,  and  the  remain- 
der are  sheep's  wool. 

9.  The  deiendants  claim  to  be  entitled  to  the  said  wools 
(except  the  20  out  of  the  68  bales  per  Hecla)  as  being  the 
four  parcels  lastly  described  in  the  letter  of  the  5th  of  April, 
1872.  Upon  the  other  parcels  of  wool  comprised  in  this 
letter  no  question  arises  m  this  action. 

10.  On -the  5th  of  April,  1872,  Slee  obtained  from  the  de- 
fendants an  advance  of  £7,000,  giving  them  a  letter  of  which 
the  following  is  a  copy: 

Liverpool,  6th  April,  1872. 
"  To  the  North  Western  Bank,  Limited, 

"  In  consideration  of  your  advancing  to  iile  against  bills  to  be  got  hereafter 
for  the  sum  of  £7,000.  say,  seven  thousand  pounds,  for  two  months,  I  agree  to  hold 
the  produce  hereunder  specified  as  trustee  for  you  and  as  security  for  the  said  ad- 
vance (with  interest  and  commission),  and  to  sell  the  same  under  your  orders,  and 
pay  to  vou  the  proceeds  thereof  as  and  when  received,  in  or  towards  repayment  of 
the  said  advance.  And  I  further  agree  that  I  will,  whenever  you  request  me  so  to 
do,  deliver  the  produce  to  you  to  enable  you  to  sell  the  same  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  said  advance.  The  property  is  fully  insured  by  floating 
policies  with  the  Royal  for  the  sum  of  £ ,  the  policy  for  which  I  hold  for  your 

(signed)  "  Edwin  Slee. 
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Marks. 


T.  K. 

F.  N.  A. 
B.  O. 

F.  N.  A. 


Description. 


156  bales  ez  Hecla 
66      " 
68      " 
88  bags 
48      " 
44  bales 


Classification. 


Earaapaslu  wool 
Albanian  Wool 
Egnrptian  wool 
Mohair      ,      , 

Egyptian  wool 


Value. 


£ 

1600 
500 
1200 
1700 
1000 
1900 


£7960 


"Warrants  for  which  I  can  lodge  to-morrow." 

11.  No  warrants  or  other  documents  of  title  in  respect  of 
any  of  the  goods  comprised  in  this  letter  were  handed  to  the 
473]  defendants  *at  the  time  or  subsequently;  but  Slee 
promised  to  hand  them  dock-warrants  for  the  same  next 
morning,  and  upon  that  promise  the  defendants  then  gave 
him  £7,000  in  cash,  whicn  was  used  by  him  in  the  usual 
course  of  his  business. 

On  the  morning  of  Saturday,  the  6th  of  April,  Mr.  Archi- 
bald, one  of  the  defendants  clerks,  was  sent  by  them  to 
Slee's  office  with  the  above  letter,  and  saw  Slee,  and  asked 
him  for  the  warrants  mentioned  at  the  foot  of  the  letter  or 
for  possession  of  the  wools.  Slee  excused  himself  on  the 
ground  of  being  very  busy,  and  said  he  would  attend  to  the 
matter.  On  Monday  the  8th  and  Tuesday  the  9th  Slee  was 
pressed  for  the  warrants  and  delivery  of  the  wool ;  and  on 
the  10th  Mr.  Archibald  went  to  Slee's  office  in  order  to  obtain 
the  warrants,  and  was  informed  that  Slee  was  out  of  town, 
but  would  be  back  next  day,  and  it  would  be  all  right. 

12.  The  defendants  through  their  officers  made  various 
applications  to  Slee  for  the  warrants  referred  to  in  the  letter 
of  the  5th  of  April,  1872,  and  continued  to  press  him  for  the 
same  until  he  absconded  in  consequence  of  such  pressure. 
On  Wednesday,  the  10th  of  April,  1872,  the  defendants  sent 
a  clerk  (Mr.  Archibald)  for  the  warrants,  when  he  was  in- 
formed by  Mr.  Meikle,  Slee's  cashier,  that  Slee  was  out  of 
town,  but  would  be  back  the  next  day.  That  day  Slee  ab- 
sconded with  intent  to  defeat  and  delay  his  creditors ;  and 
nothing  further  has  been  heard  of  him,  except  as  stafed  in 
the  next  paragraph. 

13.  On  the  next  day  a  telegram  was  received  at  Slee's 
office,  purporting  to  come  from  him,  from  the  Derby  railway 
station,  of  which  the  following  is  a  copy:  "I  am  coming 
home  now.  I  have  got  £7,000  for  the  bank.  Let  Meikle 
tell  Archibald.     I  expect  to  be  in  Liverpool  at  ten  to-night." 
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Slee  never  came  home  as  stated  in  this  telegram ;  nor  was 
anything  further  heard  from  him.  Mr.  Meikle,  his  cashier, 
took  this  telegram  to  the  bank  and  showed  it  to  the  man- 
ager and  also  to  Mr.  Archibald.  The  following  morning, 
Friday,  the  12th  of  April,  1872,  Mr.  Archibald  again  went, 
in  pursuance  of  his  lormer  instructions,  to  Slee's  ofljce,  and 
found  that  he  had  not  returned,  and  upon  inquiry  was  in- 
formed that  the  bulk  of  the  wool  mentioned  in  the  letter  of 
the  6th  of  April  was  in  the  warehouse  No.  17,  Temple  Street. 
He  went  there  with  W.  H.  Slee,  a  brother  of  Edwin  Slee, 
*who  was  in  the  latter' s  employ  as  a  clerk,  and  ex-  [474 
amined  the  parcels  of  wool  stored  there,  and  ascertained 
that  the  bulk  of  the  wool  referred  to  in  the  letter  of  the  6th 
of  April  was  lying  there:  and  he  was  assured  by  W.  H. 
Slee  that  the  remainder  of  the  said  wool  was  in  Slee's  ware- 
house in  Luton  Street. 

14.  On  Saturday,  the  13th  of  April,  1872,  the  defendants 
a^in  sent  for  W.  H.  Slee,  who  on  attending  the  bank  saw 
Mr.  Moss,  one  of  the  directors,  Mr.  Edmonson,  the  manager, 
and  Mr.  James,  the  sub-manager,  and  was  questioned  by 
them  as  to  Edwin  Slee's  private  life ;  and,  after  W.  H.  Slee 
had  told  all  he  knew,  Mr.  Moss  inquired  how  it  was  he  (W. 
H.  Slee)  knew  so  little  about  his  brother's  financial  arrange- 
ments. W.  H.  Slee  replied  that  he  was  merely  a  clerk  in 
the  office,  and  that,  beyond  the  sample-room  business  and 
the  shipping  department,  he  knew  nothing.  Mr.  Arnold, 
the  chairman  of  the  defendants'  bank,  then  sent  word  for 
W.  H.  Slee  to  come  into  his  (Mr.  Arnold's)  room.  W.  H. 
Slee  went  there  accompanied  hy  Mr.  Moss,  Mr.  Edmonson, 
and  Mr.  James;  and,  after  similar  questions  to  those  put 
by  Mr.  Moss,  Mr.  Arnold  produced  to  W.  H.  Slee  the  letter 
of  the  6th  of  April,  1872,  before  set  out,  and  demanded  from 
W.  H.  Slee  the  keys  of  the  warehouses  in  which  the  wools 
were  stored.  W.  H.  Slee  told  him  he  had  no  right  to  de- 
liver up  the  keys  to  anybody.  Mr.  Arnold  then  asked  him 
to  read  the  letter  of  hypothecation,  which  W.  H.  Slee  did ; 
and  Mr.  Arnold  pointed  to  the  clause  agreeing  to  deliver  the 
ffoods  to  the  bank  when  they  required  it.  W.  H.  Slee  said 
he  did  not  know  what  to  do.  Mr.  Arnold  then  asked,  did 
he  mean  to  give  up  the  keys  or  not?  Slee  replied  *' Cer- 
tainly not ;"  upon  which  Mr.  Arnold  said,  if  the  kejs  were 
not  given  up,  tne  police  would  be  communicated  with,  and 
he  would  have  him  taken  into  custody.  W.  H.  Slee  asked 
if  they  would  allow  Mr.  Archibald  to  accompany  him  to 
Mr.  Ragg,  his  brother's  salesman,  with  the  letter  of  hypothe- 
cation, and  he  would  take  Mr.  Ragg's  advice,  and  act  ac- 
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cordingly.  Mr.  Archibald  accompanied  W.  H.  Slee  to 
Edwin  Sleeps  office ;  and  in  his  (Mr.  Archibald's)  presence, 
W.  H.  Slee  told  Mr.  Ragg  that  the  defendants  demanded 
the  keys  of  the  warehouses  in  which  the  wools  were  stored, 
and  asked  him  what  should  be  done,  as  Mr.  Arnold  threat- 
ened to  have  him  taken  into  custody  if  he  would  not  give 
475]  *them  up ;  and  Mr.  Ra^g  said :  ''  We  shall  just  have 
to  do  what  the  bank  wants ; '  whereupon  the  keys  of  the 
Luton  Street  warehouses  were  delivered  over  to  Mr.  Archi- 
bald ;  and  shortly  afterwards,  on  the  same  day,  the  keys  of 
the  Temple  Street  warehouse  were,  at  the  request  of  Mr. 
Archibald,  delivered  to  him  by  the  direction  of  Ragg. 
Neither  W.  H.  Slee,  Mr.  Ra^g,  nor  any  one  else  on  Slee  s 
behalf,  had  any  authority  to  hand  over  such  keys  to  the  de- 
fendants. But  the  defendants,  having  so  obtained  posses- 
sion of  them,  took  and  kept  possession  of  the  warenouses 
until  after  the  wools  the  subject  of  this  action  were  sold  by 
arrangement,  as  hereinafter  mentioned. 

15.  On  Monday,  the  15th  of  April,  1872,  Mr.  Edmonson, 
the  defendants'  manager^  sent  over  to  Slee's  office  for  Mr. 
Ragg ;  upon  which  the  latter  went  to  the  bank,  when,  in  the 
course  of  conversation,  Mr.  Edmonson  stated  that  Slee  had 
committed  an  act  of  bankruptcy;  but  of  course  they  (the 
bank)  should  not  think  of  taking  anv  steps.  On  the  even- 
ing of  Wednesday,  the  17th  of  April,  Mr.  Ragg  was  again 
at  the  bank,  when  he  was  informea  that  the  defendants  liad 
decided  to  remove  the  wools.  He  begged  Mr.  Edmonson 
not  to  do  anything  of  the  kind,  and  to  give  him  time  to  com- 
municate with  the  merchants ;  to  which  Mr.  Edmonson  re- 
plied they  had  nothing  to  do  with  any  merchants,  but  only 
with  Mr.  Slee.  On  the  following  Thursday,  the  18th  oi 
April,  men  employed  by  the  defendants  commenced  remov- 
ing certain  wools  from  the  warehouses ;  upon  which  Mr. 
Ragg  immediately  went  to  the  bank  and  saw  Mr.  Edmonson, 
and  told  him  he  was  surprised  they  should  remove  the  wools 
without  obtaining  a  delivery  order  from  Mr.  Slee's  recc^- 
nized  warehouseman  ;  at  the  same  time  stating  that  the  men 
could  not  tell  anything  about  the  various  wools,  and  that 
there  were  many  lots  there  which  had  certainly  not  been  hy- 

{)othecated.  Mr.  Edmonson  declined  to  recognize  any  order 
rom  Mr.  Ragg,  and  stated  they  should  continue  taking  de- 
livery; and  they  did  accordingly  take  such  delivery,  and  by 
virtue  thereof  retained  the  wools  in  question  until  the  sale 
thereof  hereinafter  mentioned.  Mr.  Ragg  upon  this  com- 
municated with  some  of  Slee's  creditors.  A  petition  for  ad- 
judication of  bankruptcy  was  presented  the  next  morning, 
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the  19th,  upon  which  Slee  was  in  due  course  adjudicated 
bankrupt. 

*16.  Before  the  10th  of  April,  and  before  receiving  [476 
any  intimation  of  the  defendants'  making  any  claim  to  or 
having  obtained  possession  of  the  wools  in  question,  the 
plaintiffs  had  through  their  London  wool-brokers  effected 
(subject  to  approval  of  quality)  a  sale  of  the  88  bales  mohair 
woor  ex  Albanian  and  68  bales  of  mohair  wool  ex  Hecla. 

17.  On  the  20th  of  April,  the  following  notice  was  served 
on  the  registrars  of  the  county  court  of  Lancashire  at  Liver- 
pool, and  the  defendants,  under  the  circumstances  herein- 
after stated : 

*'To  the  registrars  of  the  county  court  of  Lancashire  at 
Liverpool,  and  the  North  Western  Bank,  Limited. 

**In  the  matter  of  Edwin  Slee,  of  Liverpool,  wool-broker, 
a  bankrupt. 

"We,  the  undersigned,  W.  H.  Cole  &  Co.,  of  85,  Grace- 
church  Street,  London,  hereby  give  you  and  each  of  you 
notice  that  we  are  the  owners  of  the  undermentioned  lots  of 
wool,  which  had  been  consigned  by  us  to  the  bankrupt  for 
sale ;  and  we  hereby  demand  the  delivery  of  the  same  forth- 
with, and  will  hold  you  respectivelv  responsible  in  case  you 
or  any  of  you  fail  to  comply  with  this  demand.  Dated  this 
20th  of  April,  1872. 

[Here  followed  an  enumeration  of  the  wools  ex  Bavarian, 
Grecian,  Hecla,  and  Albanian,  with  marks  and  numbers, 
warehoused  respectively  at  17,  Temple  Street,  and  Luton 
Street] 

"Per  pro  W.  H.  Cole  &  Co., 
"B.  D.  Tabor." 

The  wools  mentioned  in  this  notice  are  the  wools  described 
in  the  schedule  to  paragraph  6  of  the  case,  with  the  excep- 
tion of  20  out  of  the  68  bales  ex  Hecla,  mentioned  in»  that 
schedule. 

Tabor,  a  clerk  of  the  plaintiffs,  on  the  plaintiffs  hearing 
that  Slee  had  absconded,  was  sent  down  by  them  to  Liver- 
pool for  the  purpose  of  ascertaining  how  matters  stood  in  re- 
gard to  the  parcels  of  wool  warehoused  with  Slee  under  the 
circumstances  above  mentioned  ;  and,  having  ascertained 
that  the  wools  specified  were  obtained  by  the  defendants 
under  an  alleged  njpothecation  from  him  to  them,  consulted 
Mr.  WOson,  a  solicitor  of  Liverpool,  who  advised  a  notice 
of  the  wools  being  the  property  of  the  plaintiffs  being  at 
once  given  to  the  Bankruptcy  Court  and  to  the  defendants, 
which  Tabor  desired  him  to  prepare  accordingly;  and  thn 
above  *notice  was  accordingly  prepared  by  Mr.  Wil-  [477 
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son  in  great  haste,  and  signed  by  Tabor  without  his  noticing 
the  statement  as  to  the  wools  being  consigned  to  Slee  for 
sale. 

The  statement  that  such  wools  were  consigned  to  Slee  for 
sale  was  incorrect. 

The  only  notice  which  Tabor  instructed  Mr.  Wilson  to 
prepare  was  a  notice  that  the  wools  were  the  property  of 
the  plaintiffs ;  nor  had  he  authority  to  sign  any  other.  ■ 

18.  The  wools  specified  in  paragraph  6  (except  the  20 
bales  not  in  question  out  of  the  68  ex  Hecla)  were  duly  de- 
manded on  behalf  of  the  plaintiffs  from  the  defendants,  who 
declined  to  give  them  up ;  and,  after  the  commencement  of 
this  action,  they  were  sold  under  the  following  agreement, 
signed  by  the  respective  attorneys : 

''It  is  hereby  agreed,  with  a  view  to  avoid  further  loss 
arising  from  delay  in  the  sale  and  realization  of  the  under- 
mentioned wools,  the  subject  of  this  action,  that  the  said 
wools  shall,  without  prejudice  to  any  question  between  the 
parties,  be  sold  hy  Mr.  Haigh,  of  Liverijool,  wool-broker, 
under  the  instructions  of  and  at  such  limits  as  to  price  as 
shall  be  given  to  him  bv  Messrs.  W.  H.  Cole  &  Cfo.,  with 
the  concurrence  of  the  {forth  Western  Bank,  and  the  net 
proceeds  arising  from  such  sale  paid  by  him  into  the  Lon- 
don Joint  Stock  Bank,  London,  to  a  deposit .  account,  as 
injterest,  in  the  ioint  names  of  H.  H.  Baxter  and  A.  Ed- 
monson, to  abide  the  result  of  this  action,  and  to  the  ex- 
tent to  which  the  plaintiffs  shall  be  held  entitled  to  recover 
therein  paid  over  to  them,  and,  subject  thereto,  to  be  re- 
ceived by  the  defendants.  Dated  the  3d  of  October,  1872.'' 
[Here  followed  particulars  of  the  wools.] 

19.  The  sale  realized  £5,249  1^.  6d.,  which  was  £1,412  Os. 
Id.  less  than  the  market  value  of  the  wools  at  the  date 
wheM  they  were  first  demanded  by  the  plaintiffs  and  detained 
by  the  defendants ;  and  out  of  such  £5,249  1^.  6d.  the  sum 
of  £57  17^.  8d.  had  to  be  paid  for  warehouse  rent  during 
the  time  they  were  so  detained  by  the  defendants, — reduc- 
ing the  amount  to  £5,191  Ss.  10(2.,  less  £1  7*.  bank  commis- 
sion, as  the  net  proceeds  of  sale  paid  into  the  London  Joint 
Stock  Bank  under  the  before-mentioned  a^eement. 

20.  The  plaintiff p  claim  to  recover  the  said  sums  of  £5,191 
478]  3^.  lOd.,  *£57  17^.  8rf.,  and  £1,412  0^.  Id.,  in  all  £6,661 
Is.  Id.,  together  with  interest  on  the  last  mentioned  sum  at 
the  rate  of  5  per  cent,  per  annum  from  the  20th  of  April, 
1872,  bv  way  of  further  damages. 

21.  The  following  statement  shows  the  amount  realized 
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by  the  sale,  the  warehouse  rent,  and  the  depreciation  in 
market  value  in  respect  of  each  parcel : 


Particulars  of  wools. 

Proceeds  of  sale. 

Warehouse 
rent 

Paid  into  the 
bank. 

Depreciation 
by  detention. 

88  bales  ex  Albanian 
48      "       Hecla 
68      "       Bavarian 
114      "       Grecian 

£         8.      d 

1,709  4  1 
736  Q  11 
661    12  11 

2,162    17     7 

£     8.      d 

18  11    11 
9    18     0 

10      8     0 

19  4     9 

£          8.      d 

1,690    12     2 
726     8  U 
641     9  11 

2,188    12  10 

£      8.      d 

149   11  11 

84     8     6 

407  17    7 

770    8    2 

6,240      1     6 

67    17     8 

6,191      8  10 
1      7    0 

Less  bank  commission. 

6.189    16  10 

1.412     0     1 

The  question  for  the  opinion  of  the  court  was,  whether 
the  plaintiffs  were  entitled  to  maintain  this  action  for  any 
of  the  matters  above  stated. 

If  the  court  should  be  of  opinion  in  the  affirmative,  judg- 
ment was  to  be  entered  for  the  plaintiffs  for  such  of  the 
above  sums  as  the  court  should  dii'ect,  with  costs.  If  the 
court  should  be  of  opinion  in  the  negative,  judgment  of 
non-pros,  was  to  be  entered  for  the  defendants,  with  costs  ('). 

May  4.  SerscheUj  Q.C.  {English  Harrison  with  him),^ 
for  the'plaintiflfs :  There  are  two  principal  points  to  be  con-* 
sidered :  1.  That  Slee  was  not  so  intrustea  with  the  wools 
as  to  be  able  to  give  the  defendants  a  good  title  under  the 
Factors  Acts,  at  all  events  as  to  the  goats'  wool ;  and  it  may 
be  there  is  a  further  ^distinction  as  to  the  114  bales  [479 
which  were  not  in  his  possession  at  the  time  of  the  pledge : 
2.  That,  even  if  he  was  an  agent  intrusted  with  the  goods 
within  the  acts,  he  has  not  made  such  a  pledge  to  tha  de- 
fendants as  to  give  them  a  title. 

1.  Slee  carried  on  business  as  a  wool-broker  in  Liverpool, 
and  also  as  a  warehouse-keeper,  in  which  latter  capacity  he 
received  wools  other  than  those  which  were  inti-usted  to  him 
for  sale,  and  for  which  he  merely  received  warehouse  rent. 
Amongst  other  wools  which  he  was  in  the  habit  of  ware- 
housing for  the  plaintiffs  was  goats'  wool,  which  he  did  not 


(*)  The  following  letters  from  the  plain- 
tiffs to  Slee  were  set  out  in  an  Appendix : 

April  2,  1872.  "Inclosed  please  find 
biU  of  lading  for  F.  N.  A.  114  bales  wool 
per  Grecian,  of  which  please  take  chai^ 
for  our  accoant,  and  send  us  report  and 
Talaation  as  nsnal,  for  onr  instnictions  as 
to  disposal." 

10  Eng.  Rep. 


March  12,  1872.  "  Inclosed  please  find 
bill  of  lading  S.  G.  76  to  168,  88  bales 
Mohair  per  Albanian,  of  which  please 
take  charge  as  nsnal  for  our  account, 
sending  us  report  and  valuation  at  your 
early  convenience,  following  our  instruc- 
tions as  regards  disposal" 

83 
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deal  in  as  a  broker ;  this  was  sold  by  the  plaintiffs  through 
another  broker.  The  course  of  dealing  as  to  both  kinds  of 
wool  was  tjiiis, — ^When  wools  consigned  to  the  plaintiffs 
were  about  to  arrive  at  Livei-pool,  the  bills  of  lading  were 
sent  to  Slee  in  order  that  he  might  receive  them  into  one  of 
his  warehouses.  So  far  he  only  acted  as  a  warehouse-keeper ; 
and  wjien  he  sold  the  other  wools,  it  was  only  pursuant  to 
specific  instructions  given  to  him  from  time  to  time  by  the 
plaintiflfs.     Now,   the  factor  or  agent  intrusted  under  the 

•Factors  Acts  must  be  a  person  who  is  intrusted  with  the 
goods  for  the  purpose  of,  or  in  connection  with,  the  sale  of 
them ;  if  he  carries  on  an  independent  business  as  a  ware- 
houseman, and  receives  the  goods  in  that  character  only, 
he  cannot  give  a  title,  under  the  Factors  Acts :  that  was  de- 
cided in  Morik  v.  Whittenbury  {^\  which  has  never  been 
departed  from,  but  has  been  repeatedly  recognized  and  acted 
,  upon.  By  6  Geo.  4,  c.  94,  s.  1,  it  was  enacted  that  "any 
person  or  persons  intrusted  for  the  purpose  of  consignment 
or  of  sale  with  any  goods,  wares,  or  merchandise,  who  shall 
have  shipped  such  goods,  wares,  or  merchandize  in  his,  her, 
or  their  own  name  or  names,  and  any  person  or  persons  in 
whose  name  or  names-  anv  goods,  wares,  or  merchandise 
shall  be  shipped  by  any  other  person  or  persons,  shall  be 
deemed  and  taken  to  be  the  true  owner  or  owners  thereof, 

•  so  far  as  to  entitle  the  consignee  or  consignees  of  suchr  goods, 
wares,  and  merchandise  to  a  lien  thereon  in  respect  of  any 
money  or  negotiable  security  or  securities  advanced  or 
given  by  such  consignee  or  consignees  to  or  for  the  use 
of  the  person  or  persons  in  whose  name  or  names  such 
goods,  wares,  or  merchandise  shall  be  shipped,  or  in  respect 
of  any  money  or  negotiable  security  or  securities  received 
480]  by  him,  her,  or  them  to  the  use  of  such  consignee  *or 
consignees,  in  the  like  manner  to  all  intents  and  purposes 
as  if  such  person  or  persons  was  or  were  the  true  owner  or 
owners  of  such  gooas,  wares,  and  merchandise:  provided 
such  consignee  or  consignees  shall  not  have  notice  by  the 
bill  of  lading  for  the  delivery  of  such  goods,  wares,  or 
merchandise,  or  otherwise,  at  or  before  the  time  of  any  ad- 
vance of  such  money  or  negotiable  security,  or  of  such 
receipt  of  money  or  negotiable  security  in  respect  of  which 
such  lien  is  claimed,  that  such  person  or  persons  so 
shipping  in  his,  her,  or  their  own  name  or  names,  or  in 
whose  name  or  names  any  goods,  wares,  or  merchandise 
shall  be  shipped  by  any  person  or  persons,  is  or  are  not  the 
actual  and  oona  fide  owner  or  owners,  proprietor  or  pro- 

0)  2  B.  A  Ad.,  484. 
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prietors  of  such  goods,"  &c.:  Monk  v.  Whitteribury  {^)  was 
decided  upon  that  act.  In  Phillips  v.  Huth  (*),  it  was  held 
that  the  mere  possession  of  the  symbols  of  property  in  the 
goods  did  not  give  the  factor  authority  to  pledge  them. 
Then  came  5  &  6  Vict.  c.  39,  the  1st  section  of  which,  after 
reciting  that  "advances  on  the  security  of  goods  and  mer- 
chandise had  become  an  usual  and  ordinary  course  of  busi- 
ness, and  it  was  expedient  and  necessary  that  reasonable 
and  safe  facilities  should  be  afforded  thereto,  and  that  the 
same  protection  and  validity  should  be  extended  to  bonof 
fide  advances  upon  goods  and  merchandises  as  by  the  re- 
cited act  [6  Geo.  4,  c.  94]  is  given  to  sales,  and  that  owners 
intrusting  agents  with  the  possession  of  goods  and  merchan- 
dise, or  of  documents  of  title  thereto,  should,  in  all  cases 
where  such  owners  by  the  recited  act  or  otherwise  would  be 
bound  by  a  contract  ol*  agreement  of  sale,  be  in  like  manner 
bound  by  any  contract  or  agreement  of  pledge  or  lien  for 
any  advances  bona  fide  made  on  ther  security  thereof," 
enact-8  that  "any  agent  who  shall  thereafter  be  intrusted 
with  the  possession  of  goods,  or  of  the  documents  of  title  to 
goods,  shall  be  deemed  and  taken  to  be  owner  of  such  goods 
and  documents,  so  far  as  to  give  validity  to  any  contract  or 
agreement  by  way  of  pledge,  lien,  or  security  bona  fide  made 
by  any  person  with  such  agent  so  intrusted  as  aforesaid,  as 
well  for  any  original  loan,  advance,  or  payment  made  upon 
the  security  of  such  goods  or  documents,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof ;  and  such 
contract  shall  be  binding  upon  and  good  against  the  owner 
of  such  goods  and  all  other  persons  interested  therein,  not- 
withstanding the  person  ^claiming  such  pledge  or  lien  [481 
may  have  had  notice  that  the  person  with  whom  such  con- 
tract or  agreement  is  made  is  only  an  agent."  And  s.  4 
enacts  that  "any  bill  of  lading,  India  warrant,  dock- warrant, 
warehouse-keeper's  certificate,  warrant  or  order  for  the  de- 
livery of  goods,  or  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of 
^oods,  or  authorizing  or  purporting  to  authorize,  either  by 
indorsement  or  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented,  shall  be  deemed 
and  taken  to  be  a  document  oi  title  within  the  meaning  of 
this  act ;  and  any  agent  intrusted  as  aforesaid  and  possessed 
of  any  such  document  of  title,  whether  derived  immediately 
from  the  owner  of  such  ^oods  or  obtained  by  reason  of 
such  agent's  having  been  intrusted  with  the  possession  of 
the  goods,  or  of  any  other  document  of  title  thereto,  shall 

0)  2  B.  A  Ad.,  48&  («)  6  M.  <>  W.,  BT8, 


260  COURT  OF  COMMON  PLEAa  {L,  B. 

1874  Cole  y.  North  Western  Bank. 

be  deemed  and  taken  to  have  been  intrusted  with  the 
possession  of  the  goods  represented  by  such  document  of 
title  as  aforesaid,  and  all  coutracts  pledging  or  giving  a  lien 
upon  such  document  of  title  as  aforesaid  shall  be  deemed 
and  taken  to  be  respectively  pledges  of  and  liens  upon  the 
^oods  to  which  the  same  relates ;  and  such  agent  shall  be 
deemed  to  be  possessed  of  such  goods  or  documents,  whether 
the  same  shall  be  in  his  actual  custody  or  shall  be  held  by 
any  other  person  subject  to  his  control  or  for  him  or  on  his  be- 
half ;  and  where  any  loan  or  advance  shall  be  bona  fide  made 
to  any  agent  intrusted  with  and  in  possession  of  any  such 
goods  or  documents  of  title  as  aforesaid  on  the  faith  of  any 
contract  or  agreement  to  consign,  deposit,  transfer,  or  de- 
liver such  goods  or  documents  of  title  as  aforesaid,  and  such 
goods  or  documents  of  title  shall  actually  be  received  by  the 
person  making  such  loan  or  advance  without  notice  that  such 
agent  was  not  authorized  to  make  such  pledge  or  security, 
every  such  loan  or  advance  shall  be  deemed  and  taken  to  be 
a  loan  or  advance  on  the  security  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  this  act,  though  such 
goods  or  documents  of  title  shall  not  actually  be  received 
by  the  person  making  such  loan  or  advance  till  the  period 
subsequent  thereto."  Still  it  was  held  that  the  agent  must 
at  the  time  of  the  pledge  be  intrusted  with  the  property  or 
the  symbol  of  property  for  the  purpose  of  or  in  connection 
with  the  sale  oi  the  goods  ;  see  the  elaborate  discussion  of 
the  Factors  Acts  by  Willes,  J.,  in  Fuentes  v.  Montis  (*), 
482]  confirmed  by  *the  Exchequer  Chamber  Q.  In  the 
course  of  the  judgment  in  the  court  below,  it  is  said('): 
*'Not  only  must  the  person  intrusted  be  an  agent,  but 
he  must  be  an  agent  for  sale ;  and  that  would  exclude 
the  case  of  a  carrier  or  warehouseman,  who  is  in  some 
sense  an  agent  and  intrusted  with  the  possession  of 
goods.  The  agents  contemplated  by  the  Factors  Acts  are 
agents  intrusted  for  sale.'^  In  Baines  v.  8wainson{%  a 
person  who  had  by  means  of  a  fraud  obtained  possession  of 
goods  was  nevertheless  allowed  to  make  a  valid  pledge  of 
them,  because,  as  Crompton,  J.,  saidQ,  "they  were  in- 
trusted to  him  as  agent  in  a  mercantile  or  trade  transaction 
within  the  rule  propounded  by  Wigram,  V.C.,  in  Wood  v. 
iiowcUffe  ("),  which  is  the  most  satisfactory  one  to  my  mind 
for  determining  whether  a  case  is  within  the  Factors  Acts." 
Blackburn,  J.,  in  the  same  case  says(^):  "The  facts  show 

(0  Law  Rep.,  8  C.  P.,  268.  (»)  4  B.  A  S.,  at  p.  284. 

(*)  Law  Rep.,  4  C.  P.,  93.  .  («)  6  Hare,  183,  191. 

(»)  Law  Rep.,  8  C.  P.,  at  p.  279.  (')  4  B.  4  S..  at  pp.  285,  286. 
(*)  4  B.  A  S.,  270;  32  L.  J.  (Q.B.),  281. 
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that  Emsley  carried  on  a  business  in  which  he  acted  as  agent 
for  others,  and  in  the  ordinary  course  of  \^hich  he  would 
Bell  goods  and  receive  payment  for  them.  That  being  so,  I 
think  he  was  an  agent  within  the  meaning  of  6  Geo.  4, 
c.  94,  which,  from  the  context,  and  independently  of  the  au- 
thorities, must  be  considered  to  be  conhned  to  agents  who 
are  carrying  on  a  business  which  in  the  ordinary  course 
would  lead  to  sale.  In  Monk  v.  Whittmbury  {^\  the 
goods  were  not  intrusted  to  such  an  agent  as  the  act  con- 
templated, because  they  had  been  intrusted  to  him  as  a 
wharfincer,  and  not  as  a  person  by  whom  the  goods  were  to 
be  sold.^'  The  only  occasion  upon  which  anything  adverse 
to  that  has  been  said  is  in  the  case  of  Vickers  v.  Hertz  ("), 
where  Lord  Westbury  says  *'Mr.  Justice  WiUes  is  reported 
to  have  said  that  the  factor  must  be  deemed  to  be  a  factor 
for  sale  (*).  What  is  stated  in  the  act  is,  that  a  factor  who 
is  intrusted  with  the  goods,  or  with  a  document  of  title,  shall 
be  authorized  to  deal  with  the  goods  in  a  particular  manner. 
And  then  the  4th  section  goes  on  to  define  what  is  meant  by 
a  '  document  of  title ;'  and  the  definition  is  one  which  will 
include  these  orders  (*).  What  we  have  to  inquire,  therefore, 
in  this  case  is,  whether  the  factor  was  intrusted  by  the 
owner  with  a  *possession  of  a  document  of  title  entitling  [483 
the  factor  to  give  possession  of  the  goods.  That  undoubt- 
edly he  was.  If  the  words  of  the  act  had  been  'factor  for 
sale,'  I  should  have  been  of  opinion,  undoubtedly,  that  that 
meant  one  who  has  contracted  to  sell,  but  has  not  completed 
the  sale,  but  has  received  from  his  principal  a  document 
of  title  in  order  to  complete  the  sale,  and  who,  as  the  recipi- 
ent of  that  order,  is  an  agent  for  the  sale  within  the  mean- 
ing of  those  words.  The  words  'factor  for  sale,'  however, 
are  not  found  in  the  act ;  and  the  question  simply  is  this : 
were  Campbell  Brothers  intrusted  with  the  possession  of  a 
document  of  title?"  As  to  the  goats'  wool  here  there  can 
be  no  question.  Do  the  facts  as  to  the  sheep's  wool  place 
that  in  a  different  position  ?  Slee  had  no  authority  to  sell 
until  he  received  instructions  from  the  plaintiffs ;  and  none 
were  §iven  as  to  the  wools  in  question.  At  all  events,  the 
plaintiffs  must  recover  in  respect  of  the  114  bales  ex  Grecian. 
Slee,  though  he  received  the  bill  of  lading  as  to  these  on 
the  3d  of  April,  did  not  receive  the  wool  into  his  warehouse 
until  the  9th;  and  the  supposed  pledge  was  on  the  5th. 
He  did  not  purport  to  pledge  that  bill  of  lading  at  all. 

2  B.  A  Ad.,  484.  O  Law  Rep.,  Fuentet  v.  MonUa,  8  C. 

Law  Rep.,  2Sc.  Ap.,  118,  118.  R,  268,  2T9. 

(*)  Delivery  orders 
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2.  The  letter  of  the  5th  of  April,  1872  (see  paragraph  10), 
does  not  operate  as  a  pledge  of  the  wools.  To  constitute  a 
valid  pledge  under  the  Factors  Acts,  there  must  be  a  co;i- 
teraporaneous  delivery  of  the  goods  themselves  or  of  the 
documents  of  title.  Possession  was  here  improperly  ob- 
tained from  Slee's  clerk  by  means  of  threats.  Por talis  v. 
Tetley  (*)  does  not  aflfect  this  case.  The  dictum  of  Wood, 
V.C.  ("),  that  the  latter  part  of  s.  4  of  5  &  6-  Vict.  c.  39, 
was  meant  to  aj)ply  to  "  the  case  where  the  factor,  being  ad- 
vised that  goodis  are  coming  forward  to  him,  agrees  that  as 
soon  as  he  gets  them,  and  as  soon  as  the  bills  otlading  come 
to  hand,  he  will  pledge  them,"  was  extra-judicial,  and  not 
necessary  to  the  decision. 

May  10.  Benjamin^  Q.C.  (jB.  G.  WiUiams,  Q.C.,  with 
him),  for  the  defendants :  Slee  was  in  the  complete  apparent 
possession  of  and  had  complete  apparent  control  over  the 
goods,  and  had  ostensibly  authority  to  sell  or  to  pledge 
them  :  Pickering  v.  Busk  ( ).  Lord  Ellenborough  there  says : 
484]  "  Strangers  can  only  *look  to  the  acts  of  the  parties  and 
to  the  external  indicia  of  property,,  and  not  to  the  private 
communications  which  may  pass  between  a  principal  and 
his  broker;  and  if  a  person  authorize  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinary 
course  of  trade,  it  must  be  presumed  that  the  apparent  au- 
thority is  the  real  authority."  And  see  Oeorge  v.  Clagett  (*), 
BaboTveY.  Williams  {*),  and  the  judgment  of  Willes,  J.,  in 
Semenza  v.  Brinsley  ( ). 

The  first  of  the  factors  Acts  wa«  4  Geo.  4,  c.  83.  That 
act  recited  that  it  had  been  found  that  the  law  as  it  then 
stood,  relating  to  goods  ^  shipped  in  the  names  of  persons 
who  are  not  the  actual  proprietors  thereof,  and  to  the  deposit 
or  pledge  of  goods,  afforded  great  facility  to  fraud,  pro- 
duced frequent  litigation,  and  proved  in  its  effects  hignly 
injurious  to  the  interests  of  commerce  in  general.  The  1st 
section  then  proceeded  to  enact  that  persons  in  whose  names 
goods  shall  be  shipped  shall  be  deemed  the  owners.  Sect.  2 
allowed  a  deposit  or  pledge  of  the  goods  or  bill  of  lading, 
but  only  to  the  extent  of  the  right  or  interest  which  the  con- 
signee himself  had.  It  was  soon  found  that  the  act  did  not 
go  far  enough,  and  accordingly  6  Geo.  4,  c.  94,  was  passed. 
monk  V.  whittenbury  (')  and  Phillips  v.  Huih {*)  were  de- 
cided upon  that  act.     In  this  latter  case  it  was  held  that,  in 

(»)  Law  Rep.,  6  Eq.,  140.  (•)  18  C.  B.  (N.S.),  46T ;  34  L.  J.  (O.P.). 

{*)  Law  Rep.,  6  £q.,  at  p.  148.  161. 

(»),15  East,  88.  (')  2  B.  A  Ad.,  484. 

(*)  7  T.  R.,  869.  (*)  6  M.  A  W.,  672. 

(»)  7  T.  R.,  360,  n. 
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order  to  make  the  factor  a  party  intrusted  with  the  dock- 
warrant  within  the  meaning  of  the  act,  it  must  appear  th^t 
the  owner  of  the  goods  iifUencl.ed  that  the  factor  should  be 
possessed  of  it  at  the  time  of  the  pledge,  or  that  he  should 
exercise  the  power  which  the  possession  of  the  bill  of  lading 

fave  him  of  obtaining  the  docK-warrants  whenever  he  in  his 
iscretion  might  think  fit.  It  was  in  consequence  of  these 
decisions,  and  Hatfield  v.  Phillips  Q)  that  5  &  6  Vict.  c.  39, 
was  passed.  Under  that  act,  a  wharfinger,  who  is  a  mere 
depository  or  custodian  of  the  goods,  is  not  a  person  in- 
trusted with  them  so  as  to  invest  him  with  the  character  of 
owner.  But,  if  he  is  also  a  perspn  intrusted  with  the  goods 
as  agent,  or  with  the  documents  of  title,  he  may  be  dealt 
with  in  all  respects  as  if  he  were  the  actual  owner  of  the 
goods,  but* not  so  as  to  be  enabled  to  pledge  them  for  an 
•antecedent  debt :  s.  3.  The  act  is  confined  to  mercan-  [485 
tile  dealings,  and  does  not  apply  to  the  case  of  a  person  in- 
trusted in  the  capacity  of  a  clerk  or  servant :  Lamb  v.  At- 
tenboTough  Q.  Baiiies  v.  Swainson  ("),  when  carefully 
looked  at,  will  be  found  a  strong  authority  in  favor  of  the 
defendants. 

[Lord  Coleridge,  C.J.:  All  the  Judges  there  distinctly 
uphold  Morik  v.  Whittenbury  (*).  They  treat  it  as  an  ex- 
isting authority  under  the  present  act.]  / 

In  that  casetheplaintiflf  had  never  sent  goods  to  the  whar- 
finger/or sale.  Here,  the  plaintiffs  had  oeen  in  the  habit 
of  employing  Slee  in  his  capacity  of  broker  to  sell  their 
wools. 

[Lord  Coleridge,  G.J.:  Onlj^as  to  the  sheep's  wool :  and 
that  under  specific  instructions  in  each  case.] 

As  to  Fuentes  v.  Montis  (*),  the  ground  of  the  decision  is 
that  the  agent  when  he  made  the  pledge  was  not  intrusted 
at  all :  and  ^  it  was  a  decision  come  to  with  manifest  reluc- 
tance. 

[Brett,  J.:  I  find  some  pointed  remarks  upon  that  case 
and  upon  the  dictum  of  Lord  Westbury  in  Vickers  v. 
Hertz  r)  in  a  valuable  work  by  Mr.  Benjamin  on  the  Law  of 
Sale  or  Personal  Property,  2a  ed.,  p.  17.] 

Then,  was  there  a  valid  pledge  here  ?  The  letter  of  the 
5th  of  April,  it  is  submitted^  was  a  sufficient  pledge  of  the 
wools  then  in  Slee's  warehouses.  It  was  not  necessarv  that 
they  should  be  actually  handed  over.  It  was  enough  that 
Slee  agreed  to  hold  them  for  the  defendants.     It  was  a 

(»)  9  M.  A  W.,  647.  («)  Law  Rep.,  8  C.  P.,  268 ;  Law  Rep., 

(«)  1  B.  <fc  8.,  881 ;  81  L.  J.  (Q.B.),  4.    4  C.  P.,  93. 

(»)  4  B.  A  8.  270;  82  L.  J.  (Q.B.),  281.     (•)  Law  Rep.,  2  Sc.  Ap.,  118. 

0  2B.  AAd.,484. 
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*' contract  or  affreement  by  waj  of  pledge,  lien,  or  security 
bona  fide  made  "  to  them,  within  s.  1  of  the  act  of  1842.  ''  It 
was  an  advance  made- specifically  on  account  of  the  goods 
in  question,"  to  use  an  observation  of  Erie,  C.  J.,  in  Jbang- 
tonv.  WarinffQ);  or,  as  Willes,  J,,  observes  in  the  same 
case,  ''There  was  a  contract  between  him  and  the  defen- 
dants that  these  particular  goods  should  stand  as  a  security 
for  that  sum," — the  advance. 
[Lord  Coleridge,  C.J.:  The  question  arose  there  under 


a  claim  in  bankruptcy,  not  under  the  Factors  Acts.  Noth- 
4861  ing  passes  to  tne  ^assignees  or  trustee  but  property 
to  which  tne  bankrupt  is  .entitled  equitably  as  well  as  le- 


gally.] 

Portalis  v.  TetleyC)  is  a  distinct  authority  in  favor  of 
this  pledge.  Woodf,  V.C,  there  says(") :  "  The*factor  may 
wish  to  pledge  forthcoming  goods  which  he  has  not  yet 
actually  received,  and  enters  into  a  contract  that,  whenever 
the  goods  now  promised,  or  the  bill  of  lading,  come  to  hand, 
the  security  shall  be  given.  '  Lend  me  the  money  now,  and 
I  will  undertake  that  that  shall  be  done/  If  vou  do  get 
from  the  factor  the  goods  which  he  is  expecting  before  you 
have  notice,  you  shall  be  in  the  same  position  as  any  other 
person.  If  you  get  notice  before  that,  in  that  case  you  must 
submit  to  the  consequences,  as  you  have  chosen  to  deal  with 
a  thing  which  was  not  in  hand."  So  here,  when  Slee  be- 
came intrusted,  he  could  make  valid  the  contract  he  had 
entered  into. 

[Lord  Coleridge,  C.J.:  The  Vice-Chancellor  was  there 
extending  the  e(iuity  of  the  statute  to  a  case  which  clearly 
was  not  within  its  words.  The  facts  did  not  require  him  to 
hold  as  he  did.  And,  whether  right  or  wrong,  that  is  not 
this  case.] 

If  the  defendants  were  entitled  to  take  the  goods  against 
Slee's  own  will,  they  are  not  in  a  worse  position  by  having 
taken  them  from  his  servants.  As  to  the  114  bales  ex  Gre- 
cian, though  they  were  not  in  Sleeps  actual  possession  at 
the  time  of  the  pledge,  he  had  the  bill  of  lading,  and  therefore 
it  was  competent,  to  him  to  make  a  valid  pledge  within  s.  4. 

[Lord  Coleridge,  C.J.:  That  is  where  the  agent  pledges 
the  bill  of  lading.  Here,  Slee  did  not  pledge  the  bill  of 
lading.] 

HerscTieU,  Q.C.,  in  reply:  The  onlj^  authority  which  as- 
sumes any  considerable  proportions  is  the  case  in  equity 
last  cited :  and  that  applies  only  to  the  second  point  in  this 

(»)  18  C.  B.  (N.S.),  816,  329.  («)  Law  Rep.,  6  Eq.,  140. 

(')  Law  Rep.,  6  Eq.,  at  p.  149. 
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case,  which  becomes  unimportant  if  the  court  is  with  the 
plaintiffs  upon  the  first  point. 

Lord  Coleridge,  C.  J. :  I  am  of  ojjinion  that  tlie  plaintiffs 
are  entitled  to  judgment  on  this  special  case.  The  plaintiffs 
are  merchants  in  London,  and  the  defendants  bankers  at 
Liverpool.  The  action  arises  out  of  the  misconduct  of  a 
person  named  Slee,  who  was  for  some  purposes  the  agent  of 
the  plaintiffs  at  Liverpool.  *Slee,  it  appeared,  car-  [487 
ried  on  two  distinct  businesses, — that  of  a  wool-broker,  and 
that  of  a  warehouse-keeper.  The  question  arises  in  respect 
of  certain  bales  of  wool.  Slee  was  in  the  habit  of  receiving 
large  quantities  of  wool,  both  sheep's  and  goats'  wool,  to  be 
warehoused  for  the  plaintiffs.  Certain  letters  which  accom- 
panied or  preceded  the  arrival  of  each  consignment  were 
very  much  relied  on  by  the  defendants.  Of  these  I  will 
notice  onlv  two.  On  the  18th  of  March,  1872,  the  plaintiffs 
wrote  to  the  defendants, — "  Inclosied  please  find  bill  of  lad- 
ing for  88  bales  mohair  per  Albanian,  of  which  please  take 
charge  as  usual  for  our  account,  sending  us  report  and  valu- 
ation at  your  early  convenience,  and  following  our  instnic- 
tions  as  regards  disposal."  On  the  26th  they  write  again, — 
**  Inclosed  please  nnd  bill  of  lading  for  58  bales  wool  per 
Bavarian,  of  which  kindly  take  charge  as  usual,  and  send 
us  report  and  valuation,  following  our  instructions  as  re- 
gards sale  or  disposal."  It  is  enough  to  take  these  two  to 
test  the  whole  matter  in  dispute.  Both  descriptions  of  wool 
came  to  Slee  to  be  taken  cnarge  of  in  the  same  manner,  to 
wait  instructions.  It  is  conceded  that  no  question  arises  as 
to  the  goats'  wool.  Slee  never  sold  goats  wool.  Having 
got  these  bales  of  wool  into  his  possession  in  this  way,  Slee 
got  into  difficulties,  and  obtained  from  the  defendants  £7,000 
upon  an  agreement  in  these  terms, — *'  In  consideration  of 
your  advancing  me  against  bills  to  be  got  hereafter  the  sum 
of  £7,000  for  two  months,  I  agree  to  hold  the  produce  here- 
under specified  as  trustee  for  you,  and  as  security  for  the 
said  advance,  and  to  sell  the  same  under  your  orders,  and 
pay  to  you  the  proceeds  thereof  as  and  when  received,  in  or 
towards  repayment  of  the  said  advance.  »And  I  further 
agree  that  1  will,  whenever  you  request  me  so  to  do,  deliver 
the  produce  toyou  to  enable  you  to  sell  the  same  and  to  ap- 
ply the  proceeds  to  the  payment  of  the  said  advance." 

Upon  that  a  question  lias  been  raised  upon  which,  as  at 
present  advised,  1  offer  no  opinion.  It  is  suggested  that, 
whether  Slee  was  or  was  not  a  person  who  could  pledge  the 
goods  in  question,  this  agreement  was  not  in  fact  a  pledge, 
because,  as  to  some  of  them,  he  was  at  the  time  only  in  pos- 
10  Eng.  Rep.  34 
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session  of  the  bills  of  lading,  and  he  did  not  profess  to 
pledge  them ;  and,  as  to  the  rest,  which  were  in  his  posses- 
488]  sion,  there  was  no  delivery  "during  the  period  *snb- 
sequent  thereto"  within  s.  4  of  5  &  6  Vict.  c.  39.  Upon  that 
question  the  case  of  Portalis  v,  Tetley  (*)  has  an  important 
bearing :  and,  without  saying  more  than  that  it  is  a  matter 
deserving  of  great  consideration,  I  offer  no  opinion  upon  it, 
because  1  think  the  first  point  in  the  case  has  not  been  made 
out,  and  therefore  the  second  and  subordinate  point  does 
not  arise. 

Now  the  first  point  is  this :  It  is  said  on  the  part  of  the 
defendants  that  Slee  had  authority  under  the  Factors  Acts 
to  pledge  these  wools  to  the  bank  ;  that  he  had  been  clothed 
with  that  authority  by  the  plaintiffs ;  and  that,  having  once 
clothed  him  with  that  authority,  the  plaintiffs  could  not 
withdraw  it.  Whether  that  is  so  or  not  will  depend  upon 
whether  or  not  Slee  was,  within  the  words  of  s.  1  of  6  &  6 
Vict.  c.  39,  an  agent  * 'intrusted  with  the  possession  of  goods, 
or  of  the  documents  of  title  to  goods,"  so  as  to  be  "deemed 
and  taken  to  be  owner  of  such  goods  and  documents,  so  far 
as  to  give  validity  to  any  contract  or  agreement  by  way  of 
pledge,  lien,  or  security  bona  fide  made  by  any  person  witii 
such  agent  so  intrusted  as  aforesaid."  "That  is  tne  question 
which  we  have  to  determine.  It  was  argued  that  Slee  was 
an  agent.  That  is  in  a  certain  sense  true.  It  was  said  that 
he  was  an  agent  of  a  certain  sort,  an  agent  intrusted  with  the 
possession  of  goods.  That  also  is  in  a  certain  sense  true ; 
he  was  intrusted  with  these  wools  in  his  character  of  ware- 
house-keeper. It  was  further  said  that  he  was  also  intrusted 
with  the  documents  of  title  to  the  goods.  That  also  is  in 
some  sense  true.  In  one  sense,  therefore,  the  words  of  the 
act  are  complied  with :  Slee  was  an  agent,  and  he  had  pos- 
session of  the  goods  or  the  documents  of  title  to  the  goods. 
But  still  the  question  is,  whether  he  was  within  the  sense  of 
the  act  of  Parliament  an  agent  "intrusted  with  the  posses- 
sion of  goods  or  of  the  documents  of  title  to  goods."  It  was 
said  that  before  the  passing  of  the  Factors  Acts,  if  a  princi- 
pal allowed  an  agent  to  deal  with  his  goods  (such  dealing 
being  within  the  general  scope  of  the  agent's  authority),  and 
he  dealt  with  one  who  knew  the  general  authority  of  the 
agent,  but  did  not  know  that  it  was  limited  or  withdrawn, 
the  principal  was  bound  by  the  acts  of  his  agent.  There  is 
no  doubt  about  that.  In  this  state  of  things,  it  was  said, 
489]  the  Factors  Acts  were  passed.  Mr.  Benjamin  drew  *our 
attention  to  the  first  of  those  acts,  4  Geo.  4,  c.  83,  which  en- 

(>)  Law  Rep.,  5  Eq.,  140. 
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acted  that  any  person  or  persons  intrusted  "for  the  purpose 
of  sale"  with  any  goods,  wares,  &c.,  and  by  whom  such 
goods,  &c.,  shall  be  shipped  in  his,  her,  and  their  own  names, 
&c.,  shall  be  deemed  and  taken  to  be  the  true  owners  thereof, 
BO  as  to  enable  those  dealing  with  them  to  hold  the  goods 
in  spite  of  the  absence  of  authority  in  point  of  fact.  That 
act  was  followed  by  6  Geo.  4,  c.  94,  s.  1  of  which  enacted 
that  any  person  intrusted  "for  the  purpose  of  consignment 
or  of  sale  '  with  any  goods,  should  be  deemed  to  be  tne  true 
owner  thereof,  so  far  as  to  entitle  the  consignee  to  a  lien 
thereon  in  respect  of  any  money,  &c.,  received  by  him  to 
the  Use  of  the  consignee.  Upon  that  state  of  the  law  the 
case  of  Monk  v.  whittenbury  (*)  was  decided.  Mr.  Ben- 
jamin admits  that  that  case  was  properly  decided :  but  he 
says  that  the  existing  statute  6  &  6  Vict.  c.  39  was  passed 
for  the  purpose  of  meeting  that  and  some  other  cases,  and 
that  it  Has  no  application  to  the  state  of  the  law  under  the 
last-mentioned  statute.  He  relies  upon  the  language  of  the 
preiEimble,  and  upon  the  absence  of  tne  words  "intrusted  for 
sale"  and  "consignment  for  sale"  in  ss.  1  and  4,  which 
omission,  he  says,  has  substantially  aUered  the  law  and 
brought  it  back  to  the  state  it  was  in  before  the  passing  of 
the  tii-st  of  the  Factors  Acts.  The  question  is,  whether  he  is 
correct  in  that  contention.  Monk  v.  Whittenbury  (*)  was 
this  case :  Cramp  was  a  flour-factor  as  well  as  a  wharfinger. 
He  received  in  his  character  of  wharfinger  flour  from  the 
plaintiff,  without  any  authority  to  part  with  it.  He  sold  it 
to  the  defendant,  llord  Tenterden,  before  whom  the  cause 
was  tried,  thought  that,  if  the  sale  in  question  was  made  by 
an  agent,  in  the  ordinary  course  of  business,  to  a  party  not 
apprised  at  the  time  that  such  agent  was  unauthorized  to 
sell,  the  purchaser  was  protected  by  the  Factors  Act,  6  Geo.  4, 
c.  94,  s.  4 ;  and  he  left  it  to  the  jury  to  say  whether  or  not 
the  sale  was  in  the  ordinary  course  of  business.  The  jury 
found  that  it  was  not.  And  upon  a  motion  for  a  new  trial, 
liis  Lordship  said:  "The  material  question  in  this  case  is, 
whether  Cramp  was  or  was  not  an  agent  intrusted  with  the 
goods  in  respect  of  which  this  action  is  brought,  within  the 
meaning  of  6  Geo.  4,  c.  94,  s.  4.  It  is  difficult  to  say  pre- 
cisely what  is  meant  *in  this  section  by  an  'agent  [490 
intrusted  with  goods  :^  but  we  are  clearly  of  opinion  that  a 
wharfinger  is  not  such  a  person.  If  a  wharfinger  were  so  con- 
sidered, it  would  be  impossible  to  say  that  a  carter,  a  ware- 
houseman, or  a  packer  was  not;  and,  although  it  is  true 
that  Cramp  transacted  business  as  a  factor  with  some  per- 

(1)  2  B.  <&  Ad.,  484. 
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sons,  we  do  not  think  that  can  avail  the  defendant  in  the 
present  case."  Now,  supposing  that  6  &  6  Vict.  c.  39  had 
not  been  passed,  and  we  were  dealing  with  6  Geo.  4,  c.  94, 
the  facts  ox  that  case  are  almost  identical  with  those  of  the 
present.  The  plaintiff  had  dej)osited  his  goods  with  a  per- 
son who  carried  on  two  descriptions  of  business,  those  of 
factor  and  wharfinger :  and  the  deposit  was  made  with  him 
as  wharfinger,  and  not  as  factor  for  sale.  So  here,  Slee 
filled  the  double  character  of  wool-broker  and  warehouse- 
man ;  and  the  wools  were  deposited  with  him  to  hold  as 
warehouse-keeper,  not  as  factor  to  sell,  until  he  should  re- 
ceive specific  instructions  to  do  so.  If  the  language  of  the 
present  Factors  Act  had  been  the  same  as  that  of  the  former 
acts,  that  case  would  have  been  exactly  in  point.  But  it  is 
said  that  the  language  of  5  &  6  Vict.  c.  39,  is  altered.  No 
doubt,  the  words  are  altered :  they  are  **  any  agent  intrusted 
with  the  possession  of  goods,  or  of  the  documents  of  title  to 
goods;"  whereas  in  6  Geo.  4,  c.  94,  s.  1,  the  words  were, 
*'any  person  intrusted /([>r  the  purpose  of  consignment  or  of 
sale  with  any  goods,"  &c.  What,  then,  do  those  words 
mean  ?  In  the  first  place,  are  they  to  be  limited  at  all  %  And, 
if  so,  does  it  signify  whether  the  capacity  in  which  the  agent 
receives  the  goods  is  one  which  clothes  him  with  authority 
to  sell  them  %  If  the  matter  were  res  integra^  looking  at  the 
preamble  to  the  act  and  to  the  op^Ifative  words  of  the  enact- 
ment, and  at  the  course  of  the  decisions  upon  the  earlier 
statutes,  I  should  have  thought  the  words  "any  agent  in- 
trusted with  the  possession  of  goods"  were  intend^  to  be 
read  with  some  limitation.  In  one  of  the  cases  a  distinction 
is  pointedly  taken  between  *' intrusted  with  possession"  and 
*' enabled  by  possession,"  and  it  was  said  that  the  former 
means  that  the  owner  intrusts  the  a^ent  with  the  goods 
under  some  qualifications  and  limitations.  That  was  the 
case  of  Learoyd  v.  Robinson  (*).  But  the  matter  is  not 
res  integra.  This  act  has  been  the  subject  of  repeated 
491]  *decision8  as  well  in  this  court  as  in  the  Court  of 
Q  ueen'  s  Bench  and  the  Court  of  Appeal  in  Chancery.  It  came 
before  the  Queen' s  Bench  in  Baines  v.  Swainson  (*).  There  one 
Emsley  was  a  factor  and  commission  agent  to  whom  a  sam- 
ple of  cloth  had  been  sent  by  the  plaintiffs  upon  his  repre- 
sentation that  certain  mercnants  had  inquired  of  him  for 
that  class  of  cloths.  It  turned  out  that  Emsley  had  no 
authority  to  buy  for  the  merchants  whose  names  he*  had 
mentioned.  Emsley  fraudulently  sold  the  goods  to  other 
persons,  and  obtained  the  money  and  applied  it  to  his  own 

Q)  12  M.  &  W.,  745.  O  *  B.  4  S.,  270;  32  L.  J.  (Q.B.).  281. 
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use.    The  plaintiffs  knew  that  Emsley  was  a  commission 
agent,  but  never  had  had  any  transactions  with  him  before. 
Wightman  and  Crompton,  J  J.,  held  that  Emsley  was  an 
agent  ''intrusted"  witli  the  cloths,  within  the  meaning  of 
the  Factors  Acts:  but  Blackburn,  J,,  thought  it  was  a  ques- 
tion for  the  jury.     All  of  them,  however,  agreed  that  the 
term  agent  must  be  construed  with  a  limitation.    ' '  The  whole 
question,"   said  Wightman,  J.,   "turns  on  the  power  of 
fimsley  to  bind  the  plaintiffs  by  a  sale  to  the  defendants. 
For  the  purpose  of  determining  that  question,  we  must  look 
at  the  statute  6  Geo.  4,  c.  94,  s.  4.    According  to  the  pro- 
viso, which  is  of  great  importance  in  considering  what  cases 
come  within  the  enacting  part,  the  section  applies  to  cases 
where  the  assumed  agent,  having  no  authority  to  sell  the 
ffoods,  sells  them  notwithstanding,  but  the  transaction  must 
be  in  the  ordinary  and  usual  course  of  business.    Here,  the 
person  who  sold  the  goods  to  the  defendant  was  one  whose 
ordinary  course  of  business  was  to  sell  and  buy :  he  was  a 
factor  and  commission  agent ;  and  therefore  the  case  is  dis- 
tinguishable from  MoTUC  v.    Whitteribury  (*),  where  there 
was  a  sale  by  a  person  to  whose  business  a  power  of  sale 
was  not  ordinarily  incident.     Here,  it  would  be  the  ordinary 
course  of  employment  of  Emsley  to  sell  goods  with  which  he 
was  intrusted :  the  sale  in  a  particular  instance  might  be  in 
dereliction  of  duty ;  but  Uhat  is  another  question."     Cromp- 
ton, J.,  saidQ:  "I  do  not  construe  the  word  'agent'  as 
applying  to  all  agents.     It  is  said  that  the  statute  will  be  a 
dead  letter  if  the  court  enters  into  an  inquiry  as  to  the  terms 
on  which  the  owner  intrusted  the  goods.     But  that  argu- 
ment does  not  much  help  us.     The  question  is,  whether 
♦the  person  was  intrusted  qtui  'agent';  and  the  diffi-  [492 
culty  to  understand  what  that  word  really  means.     In  Monk 
v.  WhitteTibury  (*),  Lord  Tenterden  remarked  that  it  was  diffi- 
cult to  say  precisely  what  the  legislature  intended  by  these 
general  words  '  any  agent  intrusted  with  goods ;'  but,  from 
the  first,  it  has  been  understood  that  they  do  not  apply  to 
every  species  of  agent.    My  present  impression  is,  that  a 
person  is  not  an  agent  intrusted  with  goods  within  the  stat- 
ute, unless  the  specific  possession  of  them  was  given  to  him 
qua  agent."     And  he  adds:  "That  is  the  effect  of  the  de- 
cision in  Monk  v.  Whitteniury  (*).    And  I  think  the  right 
distinction  was  taken  by  Wigram,  V.C.,  in  Wood  v.  Bow- 
cliff e  ("),  where  he  said  the  act  does  not  apply  to  other  than 
mercantile  transactions."     And  Blackburn,  J.,  said  (*):  "I 

(1)  2  B.  A  Ad.,  484.  (>)  6  Hare,  183,  191. 

(*)  4  B.  <fe  S.,  at  p.  281.  («)  4  B.  A  S.,  at  p.  285. 
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do  not  agree  with  the  counsel  for  the  defendants,  that  the 
mere  fact  of  an  agent  being  fotfnd  in  possession  of  goods, 
although  they  have  been  handed  to  him  by  the  owner  Know- 
ing that  he  carries  on  such  a  -business  ('),  amounts  to  an 
*  intrusting'  him  as  agent;  though  I  think  that  under  the 
part  of  s.  4  of  stat.  5  &  6  Vict.  c.  39  to  which  I  have  referred  (*), 
the  fact  of  a  person  being  put  in  possession  of  goods  calls 
upon  the  person  who  gave  him  possession  to  explain  and 
show  that  it  was  not  an  intrusting.  There  are  many  cases  to 
which  my  Brother  Crompton  has  alluded,  in  which  goods 
niight  come  into  the  possession,  of  a  known  agent  from  having 
been  lent  or  pledged  to  him,  or  hired  by  him ;  but  that,  in 
my  opinion,  independently  of  authority,  would  not  be  an 
intrusting.  In  Moiik  v.  Whittenbury  ("),  the  goods  were 
not  intrusted  to  such  an  agent  as  the  act  contemplated,  be- 
cause they  had  been  intrusted  to  him  as  a  wharfinger,  and 
not  as  a  person  by  whom  the  goods  were  to  be  sold."' 

In  Barnes  v.  Swainson  (*),  therefore,  the  Court  of  Queen's 
Bench,  basing  their  judgment  in  some  degree  upon  Wood  v. 
Mowcliffe  ('),  held  that  the  question  under  5  &  6  Vict.  c.  39, 
was  very  much  the  same  as  under  4  Geo.  4,  c.  83,  and  6 
Geo.  4,  c.  94,  viz.,  what  sort  of  agent  the  person  intrusted 
493]  was, — whether  he  was  *intrust43d  for  the  purpose  of 
sale,  or  a  person  whose  general  business  it  was  to  receive 
consignments  of  goods  for  sale,  amd  received  the  goods  in 
that  cnaractier. 

Then  there  is  the  further  case  of  Fuentes  v.  Montis  (*)  in 
this  court,  which  was  confirmed  by  the  Exchequer  Cham- 
ber C).  Mr.  Benjamin  had  considerable  difficulty  in  deal- 
ing, not  so  much  with  the  direct  decision,  but  with  the 
reasoning  of  the  judges  in  that  case.  The  facts,  no  doubt, 
were  diflcerent ;  for,  there  the  agent  was  originally  intrusted 
as  agent  for  sale,  but  his  authority  was  countermanded 
before  the  pledge  was  made:  therefore,  when  the  advance 
was  made  upon  the  security  of  the  warrants,  the  pawner  was 
no  longer  an  agent  authorized  to  sell.  I  must  confess  I  should 
have  thought  that  a  sound  and  just  decision.  It  certainly 
puts  a  strong  limitation  on  the  words  of  the  act.  De  Ponte 
was  a  person  intrusted  with  the  possession  of  the  goods,  and 
intrusted  with  them  for  the  purpose  of  sale :  but  both  courts 
held  that  the  words  of  the  act  were  to  receive  a  reasonable 
interpretation,  and  meant  that  the  agent  should  be  a  person 
intrusted  at  the  time  of  the  transaction.     Wood  v.  Row- 

Q)  "  A  busineea  which,  in  the  ordinary  (*)  4  B.  A  S.,  270;  82  L.  J.  (Q.B),  281. 

course,  would  lead  to  a  sale.**  (*)  6  Hare,  188. 

(«)  The  proviHo.  (•)  Law  Rep.,  8  C.  P.,  268. 

(»)  2  B.  4  Ad.,  484.  (')  Law  Kep.,  4  0.  P.,  98. 
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cliffei^)  was  cited  there  ;  as  also  (by  two  of  the  judges)  was 
Monk  V.  Whitt€7iburyi^\  which  is  treated  by  the  court  as  a 
subsisting  authority.  We  arrive,  therefore,  at  the  conclu- 
sion that  a  limitation  is  to  be  put  upon  the  words  of  the  act, 
which  brings  6  &  6  Vict.  c.  39,  though  its  words  are  not  ex- 
actly the  same,  substantially  to  the  same  point  as  regards 
the  character  of  the  agent  to  be  intrusted,  and  the  capacity 
in  which  the  goods  are  received  by  him.  The  result  is, 
that,  to  bind  his  principals  by  a  sale  or  a  pledge,  the  agent 
must  have  been  intrusted  with  the  goods  for  the  pur- 
pose of  sale,  or  he  must  be  a  person,  who  is  ordinarily 
intrusted  to  sell  such  goods,  and  must  have  made  the  sale 
or  the  pledge  in  the  course  of  his  ordinary  business,  in  pur- 
suance of  the  authority  so  conferred  upon  him.  If  that  be 
the  present  state  of  the  law,  the  facts  of  the  case  now  before 
us  bring  it  clearly  within  the  decisions,  and  do  not  sustain 
the  defendants'  contention.  The  facts  are  these :  Slee  car- 
ried on  the  business  of  a  wool-broker.  He  did  not  in  the 
ordinary  course  of  his  business  receive  consignments  of  wool 
for  *8ale.  He  was  also  a  warehouse-keeper.  The  plain-  [494 
tiflfs  were  in  the  habit  of  warehousing  their  wools  with  him, — 
sheep's  wool  and  goats'  wool.  The  course  of  business  be- 
tween them  and  Slee  was  this :  Before  the  arrival  of  any 
vessel  at  Liverpool  with  wool  for  the  plaintiffs,  they  sent 
down  the  bill  of  lading  to-  Slee,  in  order  that  he  might  re- 
ceive the  wool  and  warehouse  it.  Having  warehoused  the 
wool,  Slee  sent  the  plaintiffs  a  report  and  valuation  thereon, 
and  then  awaited  their  further  instructions  as  to  disposal. 
As  to  sheep's  wool  Slee  had  no  general  authority  from  the 
plaintiffs  to  sell,  but  only  acted  under  specific  authority  . 
given  to  him  in  each  case.  Goats'  wool  he  never  sold.  1 
understand  it,  therefore,  to  be  distinctly  found  in  the  case 
that  it  was  no  part  of  Slee's  duty  to  receive  cargoes  of  wool 
for  sale,  but  only  to  warehouse ;  selling  one  description  of 
the  wools  whenever  he  received  specific  instructions  to  do  so. 
In  respect  of  the  sheep's  wool  he  acted  as  the  plaintiffs' 
broker :  but  he  received  the  whole  in  his  character,  of  ware- 
house-keeper only.  It  comes,  therefore,  to  this, — if  the  law 
under  5  &  6  Vict.  c.  39,  remains  substantially  as  it  was  un- 
der 4  Geo.  4,  c.  83,  and  6  Geo.  4,  c.  94,  Monk  v.  Whitten- 
bury{*)  distinctly  applies.  The  facts  here  do  not  show  any 
more  than  they  did  there  that  the  person,  who  pledged  (or 
sold)  the  goods  was  a  person  intrusted  with  the  possession 
of  them  so  as  to  enabler  him  to  make  a  valid  pledge  or  sale 
of  them  to  bind  the  owners.     Upon  the  law,  therefore,  and 

0)  6  Hare,  188.  O  2  B.  A  Ad.,  484. 
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upon  the  facts  found  in  this  special  case,  it  appears  to  me 
that,  whether  we  take  the  mere  words  of  the  act  or  the  au- 
thorities which  have  been  referred  to,  Mr.  Benjamin  fails  to 
make  out  his  first  point.  The  defendants  have  not  shown 
that  Slee  was  intrusted  with  the  possession  of  these  wools 
within  the  meaning  of  s.  1  of  6  &  6  Vict.  c.  39. 

As  to  the  argument  on  s.  4,  that  Slee  was  intrusted  with 
the  bills  of  ladm^,  the  documents  of  title,  and  therefore  en- 
titled to  deal  with  them  as  owner,  it — has  already  been 
pointed  out  that  ss.  1  and  4  are  independent  sections,  and 
that  the  authority  of  the  agent  described  in  the  former  sec- 
tion cannot  be  enlarged  by  his  having  received  the  docu- 
ments of  title  under  the  latter  section,  which  he  did  not 
offer  to  pledge. 

^    For  these  reasons,  I  think  the  plaintiflfs  are  entitled  to 
judgment. 

495]  *BRiriT,  J.:  This  action  is  brought  to  determine 
whether  the  plaintiffs  or  the  defendants  are  entitled  to  the 
possession  of  certain  wools.  It  is  admitted  that  the  prop- 
erty in  all  the  wool  was  in  the  plaintiffs,  and  that  it  had  not 
passed  from  them  to  the  defendants  bv  their  authority. 
But  it  is  contended  on  the  part  of  the  defendants  that  they 
are  entitled  to  hold  the  wool  as  pledgees,  because  it  was 
pledged  to  them  by  Slee,  who  was  an  agent  intrusted  with 
the  possession  of  tne  wool,  and  so  they  are  within  the  pro- 
tection of  the  Factors  Acts.  To  determine  that  question, 
we  have  to  ascertain  the  true  construction  of  the  Factors 
Acts,  and  to  consider  whether  the  facts  found  in  this  special 
case  bring  the  defendants  within  their  protection.  Now,  the 
wools  were  consigned  to  Liverpool  in  certain  ships  on  ac- 
count of  the  plaintiffs.  Upon  their  arrival,  the  plaintiffs  sent 
an  intimation  to  Slee.  The  character  of  Slee  is  described  in 
the  case.  It  was  no  part  of  his  ordinary  business  to  be  a 
factor.  It  is  found  that  he  was  a  broker,  one  who  makes 
contracts  for  the  purchase  and  sale  of  goods  for  other 
people,  without  ever  having  the  goods  in  his  possession.  It  is 
found  that  he  was  also  a  warehouse-keeper.  Thus,  he  did  not 
carr^  on  the  ordinary  business  of  an  ordinary  factor ;  but 
he  did  carry  on  the  ordinary  business  of  a  broker,  and  also 
an  independent  and  separate  business  as  a  warehouse- 
keeper.  The  bills  of  lading  for  the  wools  were  not  sent  to  him 
otherwise  than  for  the  purpose  of  his  receiving  the  goods  to 
warehouse  them.  The  course  of  dealing  between  the  plain- 
tiffs and  Slee  is  described  in  paragraph  4  of  the  case.  And 
I  should  put  the  same  construction  upon  the  letters  which 
were  appended  to  the  case.    He  was  to  receive  wool  and 
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to  warehouse  it,  and  to  await  instructions  from  the  plaintiffs 
as  to  its  disposal.  He  presented  the  bills  of  ladings  and  re- 
ceived the  goods ;  and  then  the  bills  of  lading  ceased  to  be 
the  symbols  of  title  to  the  goods.  After  certain  of  the  wools 
in  question  had  been  received  into  his  warehouses,  and 
other  part  not,  Slee,  on  the  6th  of  April,  1872,  assumed  to 
pledge  the  whole  for  an  advance  made  to  him  by  the  defen- 
dants. That  was  a  fraud  upon  the  plaintiflPs.  None  of  the 
wools  were  in  fact  delivered  by  Slee  to  the  defendants  ;  but 
he  agreed  to  hold  them  as  trustee  for  the  defendants,  as  a 
security  for  the  advance,  and  to  seU  them  under  their  orders, 
and  to  pay  the  proceeds  to  them.  They  did  *indeed  [496 
afterwards  take  forcible  possession  of  tne  wools  under  color 
of  the  authority  supposed  to  be  conferred  upon  them  by  that 
letter :  but  there  was  no  actual  delivery  of  the  wools  by 
Slee  to  them.  As  regarded  sheep's  wool,  Slee  acted  as  a 
broker  for  the  plaintiffs,  but  onljp-  upon  specific  instructions 
given  to  him  in  each  case ;  and  it  is  found  that  no  specific 
instructions  were  given  to  him  as  to  these  wools.  Inasmuch, 
therefore,  as  no  specific  instructions  had  been  given  to  Slee 
with  r^ard  to  these  particular  wools,  he  never  was  a  person 
intrusted  with  them  for  the  purpose  of  selling  them.  The 
case  so  finds  in  distinct  terms.  The  case  further  finds  that, 
although  Slee  carried  on  the  business  of  a  wool-broker  as  to 
sheep's  wool,  he  never  did  carry  on  the  business  of  a  broker 
as  to  goats'  wool.  These  being  the  material  facts,  does  the 
case  come  within  the  Factors  Acts,  and  what  is  the  true 
construction  of  those  acts  ?  If  goods  are  intrusted  to  an  agent 
for  sale,  and  he  sells  or  pledges  them,  the  vendee  or  pawnee  is 

Protected  against  a  claim  by  the  real  owner.  The  facts  do  not 
ring  this  case  within  that  category.  Slee  wag  never  author- 
ized to  sell :  he  never  was  intrusted  with  the  possession  of 
the  wools  in  such  a  character  as  entitled  him  to  sell  or  pledge 
thefn:  he  merely  received  them  for  the  purpose  of  ware- 
housing them.  If  he  had  been  only  a  warehouse-keeper,  it 
is  conceded  that  the  transaction  would  not  have  been  within 
the  Factors  Acts.  It  is  said  that  Slee  being  a  wool-broker 
also, — a  mercantile  agent  whose  ordinary  business  it  was  to 
sell  goods  of  his  principals, — he  was  a  person  intrusted  with 
the  possession  of  goods  within  6  &  6  Vict.  c.  39.  If  Slee 
had  nad  the  wools  consigned  to  him  for  sale,  or  he  had  been 
in  the  habit  of  receiving  consignments  for  sale,  he  would  be 
a  fsuAoT  within  that  act.  But  the  findings  in  the  case  nega- 
tive that.  He  was  intrusted  as  warehouse-keeper,  and  not 
as  broker.  It  was  con^nded  that  the  two  characters  might 
IOEng.  Rep.  36 
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be  joined  together.  Monk  v.  Whittenbury  ('),  however,*  is 
an  authority  to  the  contrary.  Upon  that  point  the  case  has 
never  been  overruled,  but  it  has  oeen  recognized  as  a  bind- 
ing authority  since  the  passing  of  5  &  6  Vict.  c.  39.  Con- 
struing the  act  as  it  was  construe  in  Batnes  v.  Swainson  C\ 
497]  and  recognized  in  FuerUes  *v.  Montis  {*)^  I  think  the 
present  case  is  not  brought  within  it,  and  that  the  plaintiffs 
are  entitled  to  the  possession  of  all  the  wools  claimed. 

It  is  unnecessary  to  decide  the  second  point  which  has 
been  argued  before  us,  viz.,  whether,  if  Slee  was  in  a  posi- 
tion to  pledge  the  wools  or  the  documents  of  title,  there  was 
a  valid  pledge  by  the  letter  of  the  5th  of  April,  1872,  and  there- 
fore it  IS  not  necessary  to  canvass  the  judgment  of  Wood, 
V.C,  in  Portalis  v.  Tetley{*), 

Denm AN,  J. :  I  also  agree  that  the  plaintiffs  are  entitled 
to  judgment  on  the  first  point,  and  therefore  that  it  is  un- 
necessary to  say  anything  on  the  second  point.  Upon  a  dry 
literal  view  of  the  last  Factors  Act,  it  might  perhaps  lie 
contended  that  Slee,  being  in  possession  of  the  wools,  and 
being  in  some  sense  an  agent  of  the  plaintiffs,  was  an 
"  agent  intrusted  with  the  possession  of  goods."  But,  after 
the  full  discussion  this  case  has  undergone,  I  agree  with  my 
Lord  and  my  Brother  Brett  that  the  act  is  not  to  receive 
that  dry  literal  interpretation,  and  that  we  are  bound  to 
construe  it  according  to  the  general  scope  of  the  le^slation 
upon  the  subject  and  according  to  the  decided  cases. 
It  is  not  enough  that  the  party  shall  be  in  possession  of  the 
goods :  he  must  have  been  intrusted  with  them  for  the  pur- 
pose of  dealing  with  them  according  to  the  course  of  business 
of  an  agent,  as  was  said  in  Batnes  v.  Swainson  {').  We 
must  therefore  ascertain  whether  or  not  Slee  was  in  point  of 
fact  and  of  law  an  agent  of  that  sort.  Supposing  it  were 
doubtful  whether  he  received  the  wools  in  question  as  an 
kgent  for  sale  or  merely  as  a  warehouse-keeper,  I  am  •in- 
clined to  think  with  my  Brother  Blackburn  in  the  last-men- 
tioned case  that  that  would  be  a  question  for  a  jury.  But 
the  facts  found  in  this  special  case  leave  us  in  no  doubt 
about  the*  matter.  As  to  the  goats'  wool,  it  is  found  that 
Slee  never  dealt  in  it;  and,  as  to  sheep's  wool,  it  is  found 
that  he  had  no  general  authority  to  deal  with  it  otherwise 
than  as  a  warehouse-keeper,  but  only  sold  it  from  time  to 
time  under  a  special  authority  in  each  case.  The  letters 
498]  set  out  in  the  appendix  show  that  he  was  ^powerless 
to  deal  with  any  of  the  wool  for  the  purpose  of  sale  until  he 

p.  &  Ad.,  484.  (»)  Law  Rep.,  8  C.  P.,  26a 

~.  A  S.,  270;  32  L.  J.(Q.B.),  281.        (*)  Law  Rep.,  5  Kq.,  140. 
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received  further  instructions  as  to.  the  disposal  of  it.  His 
authority  is  expressly  negatived,  and  therefore  there  could 
be  no  question  to  leave  to  the  jury.  When,  therefore,  it  is 
once  established  that  the  last  Factors  Act  is  not  to  receive 
the  dry  and  limited  construction  contended  for  by  Mr. 
Benjamin,  the  case  is  free  from  difficulty. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  Clarice^  Son  &  Rawlins. 
.  Attorneys  for  defendants :  Chester.  TJrquhart^  Bushhy  & 
MayTiew^  for  LaceSy  Banner  &  Co.^  lAverpool. 


CASES 

DITSRIONED  BT  TBZ 

COURT   OP  COMMON  PLEAS, 
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COURT  OF  EXCHEQUER  CHAMBER 

ON  ERROR  AND  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS, 

IN  AND  AFTER 

TRINITY  TERM,  XXXVII  VICTORIA. 


[Law  Reports,  9  Common  Pleas,  499.] 
May  28, 1874. 

499]       *PoPE,  Appellant ;  Tearle,  Respondent 

AduUaraiion  ofFood-^H  <k  86  Vict,  e,  74,  m.  2,  S^"  Declare  tueh  Admixture.' 

The  dd  section  of  86  &  86  Vict  c.  74,  enacts  that,  "  any  person  who  shall  seU 
any  article  of  food  .  .  .  knowing  the  same  to  have  been  mixed  with  any  other 
substance,  with  intent  fraudulently  to  increase  its  weight  or  bulk,  and  who  shall 
not  declare  such  admixture  to  any  purchaser  thereof  before  delivering  the  same 
and  no  other,  shall  be  deemed  to  have  sold  an  adulterated  article  3  food  .  .  . 
under  this  act": 

Heldf  that  a  person  who  had  sold  mustard  admixed  with  flour  and  turmeric,  sub- 
stances not  injurious  to  health,  declaring  at  the  time  of  such  sale  that  he  did  not  sell 
the  article  as  pure  mustard,  had  been  guilty  of  no  offence  under  86  &  86  Vict.  c.  74, 
and  that  it  was  not  necessary  in  order  to  comply  with  sect  8,  that  he  should  declare 
the  nature  and  proportion  of  the  substances  admixed. 

Case  stated  by  justices  of  the  county  of  Bedford,  under 
20  &  21  Vict.  c.  43,  of  which  the  facts  were  in  substance  as 
follows : 

Upon  the  hearing  of  an  inf  onnation  laid  by  the  appellant 
against  the  respondent  for  selling  as  unadulterated  an  arti- 
cle of  food,  to  wit,  mustard,  whicn  was  adulterated  contrary 
500]  to  35  &  36  *Vict.  c.  74(0,  it  was  proved  by  the  appel- 

Q)  86  <&  86  Vict  c.  74,  s.  2:  "Every  dulterated  any  article  of  food  or  drink,  or 

person  who  shall  sell  any  article  of  food  any  drug  which  is  adulterated,  shall  for 

or  drink  with  which,  to  the  knowledge  every  such  offence,  Ac." 

of  such  person,  any  ingredient  or  material  Sect.  8  :   **  Any  person  who  shall  sell 

injurious  to  the  health  of  persons  eating  any  article  of  food  or  drink  or  any  drug, 

or  drinking  such  article  has  been  mixed,  knowing  the  same  to  have  been  mixed 

ai)d  every  person  who  shall  sell  as  una-  with  any  other  substance,  with  intent 
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^lant,  and  admitted  by  the  respondent,  that  the  appellant,  an 
in8j)ector  of  weights  and  measures  duly  authorized,  went  to 
the  shop  of  the  respondent,  who  is  a  grocer  and  provision 
dealer,  and  asked  for  a  quarter  of  a  pound  of  mustard, 
which  was  supplied  to  him  by  the  respondent,  and  for  which 
he  i)aid  him  id.  The  respondent  at  the  time'^of  delivering 
the  mustard  to  the  appellant  said  to  him,  '*I  do  not  sell 
you  this  as  pure  mustard,"  and  at  the  same  time  pointed 
out  to  him  a  label  affixed  to  the  canister  containing  tne  mus- 
tard on  which  was  printed  the  words,  "warranted  free  from 
injurious  admixture,  but  not  sold  as  pure  mustard."  The 
appellant  asked  the  respondent  what  the  admixture  con- 
sisted of,  and  the  respondent  replied  that  he  did  not  know 
and  could  not  tell. 

The  mustard  was  afterwards  analy^zed  in  pursuance  of  the 
act  and  found  to  contain  a  quantity  of  wneaten  flour  and 
turmeric,  which  was  not  iniunous  to  nealth. 

The  justices  who  heard  the  case  were  divided  in  opinion  as 
to  the  meaning  of  the  words  of  the  3d  section  of  the  act,  one 
being  of  opimon  that  the  declaration,  proved  to  have  been 
made  by  the  respondent,  that  he  did  not  sell  the  article  as 
jmre  mustard,  together  with  the  fact  that  appellant's  atten- 
tion was  directed  to  the  label,  was  a  sufficient  declaration 
within  the  meaning  of  the  section,  while  the  other  justice 
was  of  opinion  that  the  seller  should  declare  what  the  actual 
admixture  consisted  of,  or  in  other  words,  what  besides  the 
mustard  were  the  ingredients  which  were  mixed  with  it,  as 
well  as  the  amount  or  quantity  of  such  other  ingredients. 
Thev  therefore  dismissed  the  summons  and  granted  a  case. 

The  question  for  the  opinion  of  the  court  was  whether  it 
was  *necessary  for  the  respondent  at  the  time  of  sale  [501 
to  do  more  than  simply  declare  that  the  article  was  adulter- 
ated, or  whether  the  act  required  the  vendor  to  state  pre- 
cisely what  the  article  was  adulterated  with,  and  the  extent 
of  the  adulteration. 

Merewethery  for  the  appellant :  The  question  is,  whether 
the  seller  is  bound  under  36  &  36  Vict.  c.  74,  ,s.  3,  to  state 
the  nature  or  i)roportion  of  the  materials  admixed,  or  whether 
he  complies  with  the  section  by  stating  that  something  has 
been  admixed.  It  is  submitted  that  the  words  '  *  and  no  other' ' 
clearly  show  that  the  nature  of  the  admixture  must  be  de- 
clared;  that  he  must  state  the  mixture  to  be  such  and  no 
other. 

fnadulently  to  increase  its  weight  or  be  deemed  to  have  sold  an  adulterated  ar- 

balk,  and  who  shall  not  declare  such  ad-  tide  of  food,  or  drink,  or  drug,  as  the  case 

mixture  to  any  purchaser  thereof  before  may  be,  under  this  act." 

delivering  the  same,  and  no  other,  shall  . 
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g3RETT,  J.:  This  is  a  penal  statute,  and  if  it  is  fairly  ca- 
le  of  both  constructions,  must  not  the  most  lenient  be 
adopted  ?] 

According  to  the  respondent's  contention  the  3d  section  is 
unnecessary,  for  the  2d  section  provides  that  any  person 
selling  as  unadulterated  an  adulterated  article  shall  be 
guilty  of  an  offence. . 

[Lord  Coleridge,  C.  J. :  In  Fitzpairick  v.  Kelly  (*)  Black- 
burn, J.,  seems  to  have  thought  that  the  3d  section  was 
intended  to  refer  to  admixtures  which  might  not  be  adulter- 
ations within  the  2d  section,] 

Wills,  Q.C.,  (with  him  Meadows  White),  for  the  respon- 
dent :  The  3d  section  does  not  create  an  offence,  but  only  an 
ingredient  in  an  offence.  The  mere  sale  of  an  adulterated 
article  is  not  an  offence,  but  only  the  sale  of  it  as  unadulter- 
ated within  the  2d  section.  The  only  effect  of  non-compli- 
ance with  the  terms  of  the  3d  section  is  that  the  seller  shall 
be  deemed  to  have  sold  an  adulterated  article.  It  is  clear 
that  the  respondent  did  not  sell  this  article  as  unadulterated, 
therefore  he  is  not  within  the  2d  section,  which  is  the  section 
containing  the  offence. 

MerewetTier^  in  reply :  The  contention  that  the  3d  section 
does  not  create  an  offence,  would  leave  it  without  meaning, 
for  the  provisions  of  the  2d  section  are  sufficient  to  meet 
the  case  of  a  sale  without  any  declaration  that  the  article  is 
adulterated. 

Lord  Coleridge,  C.  J.:  I  think  the  respondent  is  entitled 
to  our  judgment.  The  question  turns  upon  the  effect  of  the 
502]  2d  and  *3d  sections  of  86  &  36  Vict.  c.  74.  It  appears 
to  me  that  the  object  of  the  3d  section  probably  was  that, 
whereas  on  the  two  former  sections  it  might  possibly  have 
been  thought  doubtful  whether  adulteration  within  the  act 
was  not  confined  to  the  admixture  of  noxious  substances,  it 
might  clearly  appear  that  an  admixture  of  any  substance 
not  noxious,  with  intent  to  increase  the  weight,  unless  de- 
clared, was  intended  to  be  an  adulteration  within  the  act. 
It  appears  to  me  that  the  respondent  is  not  within  the  3d 
section,  for  both  by  word  of  mouth  and  by  the  printed  label 
he  affected  the  purchaser  with  notice  that  there  had  been 
some  foreign  substance  admixed  with  the  article  sold.  If  he 
had  sold  tne  article  without  such  declaration  of  the  admix- 
ture he  would  have  been  brought  within  the  provisions  of 
the  2d  section ;  he  is  not  under  the  circumstances  within  that 
section,  because  even  supposing  that  admixture  in  the  3d 

0)  Law  Rep.,  8  Q.  B.,  887. 
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section  is  the  same  as  adulteration  within  the  2d,  he  has  not 
Bold  as  unadulterated  any  article  which  was  adulterated. 

Brett,  J.,  concurred. 

Grove,  J. :  I  read  the  3d  section  as  meant  to  obviate  any 
doubt  which  might  arise  on  the  former  section  as  to  whether 
the  act  was  intended  to  deal  with  the  admixture  of  non- 
injurious  substances,  as  well  as  of  noxious  substances,  with 
articles  of  food  and  drugs.  I  see  nothing  in  the  act  to  lead 
us  to  the  conclusion,  that  the  seller  is  bound  under  the  3d 
section,  besides  declaring  that  some  other  substance  is  ad- 
mixed with  the  article  sold,  to  declare  the  nature  or  quanti- 
ties of  the  materials  admixed.  Some  little  difficulty  may 
arise  as  to  the  meaning  of  the  words  "and  no  other"  in  the 
section,  but  I  do  not  think  those  words  can  have  the  eflfect 
contended  for  by  the  appellant. 

Judgment  for  the  responderU. 

Attorneys  for  appellant :  Lewis^  Munns  <fe  Longden. 
Attorneys  for  respondent :  Ashurst  &  Morris. 


[Law  Reports,  9  Common  Pleas,  608.J 
June  1,  1874. 

♦Melhado  and  Another  v.  The  Porto  Alegre,  New  [503 
Hamburgh,  and  Brazilian  Bailwat  Company. 

Jcml  Slock  Company-^Prdiminary  Expefuu — ArticUa  of  AsMciation — liatifieaH4m. 

The  articles  of  association  of  a  joint  stock  company  provided  thftt  the  company 
should  defray  snch  expenses  incurred  in  its  estaolishment  as  the  directors  should 

consider  might  be  deemed  and  treated  as  preliminary  expenses,  to  an  amount  not 

exceeding  £2,000.    The  plaintiflb,  who  were  promoters  of  the  company,  had  incurred 

preliminary  expenses  in  tlie  establishment  of  the  company  : 

Held,  that  no  action  would  lie  at  the  suit  of  the  plaintifis  agiudst  the  company 

for  noD-payment  of  such  preliminary  expenses  in  accordance  wiui  the  articles  of  as- 

aociaUon. 

Declaration  for  that  the  defendants  before  and  at  the 
time  of  the  breaches  of  contract  hereinafter  mentioned  were 
and  now  are  a  joint  stock  company,  limited,  within  the 
meaning  of  the  Joint  Stock  Companies  Acts,  1862  and  1867  ; 
and  it  Was  provided  by  the  articles  of  association  of  the  said 
company  that  all  accounts,  charges,- and  expenses  incurred' 
or  sustained  in  and  about  the  establishment  of  the  company, 
not  exceeding  in  the  whole  the  sum  of  £2,000,  which  the 
board  of  directors  of  the  company  should  consider  might  be 
deemed  and  treated  as  preliminary  expenses,  should  oe  de- 
frayed by  the  company ;  and  the  plain tiflfs  say  they  were 
the  promoters  of  the  said  company,  and  incurred  and  sus- 
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tained  charges  and  expenses  in  and  about  the  establishment 
of  the  said  company  to  an  amount  greatly  exceeding  £2,(KX), 
and  all  conditions  were  performed,  &c.,  necessary  to  entitle 
the  plaintiffs  to  receive  payment  from  the  defendants  of  the 
sum  of  £2,000  in  the  said  articles  mentioned.  Breach,  non- 
payment of  the  said  sum  or  any  portion  thereof. 

Demurrer  and  joinder. 

Home  Payne^  for  the  defendants :  There  is  no  privity  of 
contract  between  the  plaintiffs  and  the  defendants.  The 
plaintiffs  were  not  parties  to  the  articles  of  association,  and 
so  there  is  no  express  contract.  The  doctrine  of  ratification 
is  not  applicable,  because  the  company  was  not  in  existence 
at  the  time  when  the  expenses  were  originally  incurred,  and 
504]  ratification  can  only  be  of  a  ^contract  purporting  to 
be  made  on  behalf  of  an  existing  partv :  see  Kelner  v.  Bdx- 
ter  (*).  The  articles  at  most  are  only  an  authority  to  the 
directors,  which  would  justify  them  in  making  the  payment 
as  between  themselves  and  tne  shareholders.  There*  is  no 
contract  to  pay  contained  in  the  articles,  inasmuch  as  it  is 
left  entirely  to  the  directors'  discretion  whether  they  will 
pa V  or  not.  There  is  no  implied  contract  on  the  part  of  the 
defendants  to  repay  the  prenminary  expenses,  on  the  ground 
that  they  have  taken  advantage  of  the  plaintiffs'  labor  and 
expenditure ;  for  if  so,  such  a  contract  would  arise  in  all 
cases  where  promoters  have  incurred  expense,  and  the  com- 
pany has  afterwards  come  into  existence  through  such  ex- 
penditure. The  contrary  has  always  been  assumed  in  all 
the  cases  on  this  subject.  This  is  not  like  the  cases  where  a 
company  formed  under  a  parliamentary  enactment  has  come 
into  existence  on  some  statutory  condition  giving  the  person 
in  whose  favor  such  condition  is  made  a  rignt  to  sue  for  non- 
performance of  a  statutory  duty.  The  term  in  the  articles 
cannot  be  said  to  have  been  inserted  in  pursuance  of  the 
Companies  Acts.  The  only  conditions  imposed  by  these 
acts  are  various  conditions  as  to  limited  liability.  The  de- 
fendants might  or  might  not  have  inserted  this  term,  so  far 
as  these  acts  are,  concerned,  and  they  might  with  certain 
formalities  have  altered  or  rescinded  any  term  of  the  arti- 
cles. The  equity  cases,  such  as  Touche  v.  Metropolitan 
Railway  WareTumsing  Co,  ("),  .  proceed  on  the  doctrines 
which  a  court  of  equity  applies  as  between  trustee  and 
cestui  que  trusts^  and  are  not  in  point  with  respect  to  the 
question  arising  on  this  declaration. 

[He  also  cited  Ounn  v.  London  Insurance  Co.  (')] 

(»)  Law  Rep..  2  C.  P.,  174.  («)  Law  Rep.,  6  Oh.,  671. 

(»)  12  C.  B.  (N.S.),  694. 
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[Lord  Coleridge,  C.J.,  referred  to  Spooner  v.  Par- 
sons  (*)  and  Pilbrow  v.  Pilhrovfs  Atmospheric  Ry.  Co.  (")] 

WartoTiy  for  the  plaintiffs :  A  contract  arises  from  the  fact 
of  the  defendants  having  availed  themselves  of  the  labor  and 
exi)enditure  of  the  plaintiffs.  The  company  were  not  bound 
to  come  into  existence,  but  having  come  into  existence, 
which  was  only  possible  through  the  efforts  of  the  plaintiffs, 
thej  were  liable  to  ^remunerate  the  plaintiffs.  The  [505 
articles  of  association  once  entered  into  may  be  considered 
as  the  terms  of  the  defendants'  statutory  existence. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  defen- 
dants are  entitled  to  our  judgment.  The  action  is  brought 
on  a  clause  in  the  articles  of  association,  by  which  the  di- 
rectors are  authorized  to  pay  certain  expenses  if  they  should 
consider  them  to  be  properly  deemed  jjreliminary  expenses. 
The  declaration  avers  that  all  conditions  were  performed 
necessary  to  entitle  the  plaintiffs  to  be  paid  their  expenses ; 
and  therefore  I  think  we  must  take  it  that  they  were  ex- 
penses which,  if  the  directors  had  thought  proper  to  pay 
them,  the  articles  would  have  justified  them  in  paying.  The 
question,  therefore,  is  whether  an  action  will  lie  for  the  pay- 
ment of  these  expenses,  in  pursuance  of  the  articles  of 
association,  to  which  the  plaintiffs  were  not  parties.  I 
have  come  to  the  conclusion  that  no  such  action  will  lie^I 
must  say  somewhat  reluctantly,  because,  though  I  wish 
to  express  no  opinion  on  the  merits  of  this  particular 
case,  having  no  materials  for  forming  such  an  opinion,  it 
does  seem  to  me  just,  in  general,  if  a  company  takes  the 
benefit  of  the  work  and  expenditure  by  which  its  existence 
has  been  rendered  possible,  and  voluntarily  comes  into  ex- 
istence on  the  terms  that  it  shall  be  liable  to  pay  for  such 
work  and  expenditure,  that  a  cause  of  action  should  be 
given.  I  can  find,  however,  no  legal  principle  ui)on  which 
such  an  action  can  be  maintained.  It  appears  to  me  that 
there  is  no  contract  between  the  plantiffs  and  the  defendants. 
The  doctrine  of  ratification  is  inapplicable,  for  the  reasons 
given  in  the  judgments  in  Kelner  v.  Bdxter  (•).  For,  sup- 
posing that  there  was  a  contract  between  the  plaintiffs  and 
certain  persons  before  the  existence  of  the  company,  which 
the  directors  had  authority  to  ratify  on  behalf  of  the  com- 
pany, the  case  of  Kelner  v.  Baxter  (")  is  a  distinct  authority 
to  show  that  the  company  could  not  ratify  such  a  contract, 
because  they  were  not  in  existence  at  the  time  the  con- 
tract was  made.    Then,  again,  apart  from  ratification,  I  do 

(')  5  Hare,  102.  (>)  6  C.  B.,  440.  (»)  Uw  Rep.,  2  0.  P.,  174. 

10  Eng.  Rep.  36 
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not  think  that  there  is  in  point  of  law  any  contract  between 
the  defendants  and  persons  not  parties  to  the  articles  of 
506]  association,  so  as  to  give  a  right  of  a<;tion  ^against  the 
defendants  for  preliminary  expenses.  The  articles,  no  doubt, 
would  be  a  valid  authority  to  the  directors  if  they  had 
chosen  to  pay  these  expenses ;  but  I  do  not  think  that  any 
contract  express  or  implied  arises  as  between  the  defen- 
dants and  the  plaintiffs  to  pay  them.  There  are,  it  is  true, 
certain  decisions  in  equity  upon  cases  the  facts  of  which  are 
not  in  substance  dissimilar  from  those  of  the  present  case, 
in  which  the  plaintiff  has  been  held  entitled  to  recover,  such 
as  Totcche  v.  Metropolitan  Railway  Warehousing  Co.Q)^ 
but  the  principle  upon  which  they  proceed  is  not  one  which 
we  can  apply.  It  seems  to  me  that  the  judgment  of  Lord 
Hatherley  in  that  case,  and  that  of  Vice-Chancellor  Wigram 
in  Spooner  v.  Parsons  ('),  are  based  upon  the  doctrines  which 
in  courts  of  equity  govern  the  relation  of  trustee  and  cestui 
que  trusty  and  which,  however  sound  and  reasonable  they 
may  be,  we  cannot  as  a  court  of  law  adopt  in  relation  to 
the  question  now  before  us. 

Mellor,  J. :  I  am  of  the  same  opinion.  I  agree  that,  on 
the  allegations  contained  in  this  declaration,  we  may  take 
it  that  these  expenses  were  such  as  the  directors  were  au- 
thorized to  pay  by  the  articles  of  association.  I  cannot, 
however,  find  any  f actsr  alleged  in  the  declaration  sufficient 
to  give  rise  to  a  cause  of  action  in  favor  of  the  plaintiffs. 
The  |)laintiffs  were  not  in  any  way  parties  to  the  articles  of 
association,  and  there  was  not,  therefore,  any  express  con- 
tract to  pay  them.  Nor  can  I  see  how  any  implied  contract 
to  do  so  can  be  inferred.  I  think  we  should  be  stretching 
the  rules  of  law  very  much  if  we  were  to  hold  that,  under 
the  circumstances  disclosed  on  this  declaration,  there  would 
be  an  implied  contract  on  the  part  of  "the  company  to  pay 
preliminary  expenses. 

Brett,  J.:  I  think  we  may  be  entitled  to  assume,  on  the 
allegations  contained  in  this  declaration,  that  before  the 
defendants'  company  came  into  existence  certain  persons 
had  agreed  with  the  plaintiffs  that  if  they  would  advance 
money  for  the  purpose  of  floating  the  company  when  the 
company  was  formed,  it  should  repay  them ;  that  the  plain- 
507  J  tiffs  did  advance  certain  sums  of  money  *  which  were 
necessary  to  bring  the  company  into  existence;  and  that 
after  the  company  was  formed  the  directors  did  resolve  that 
the  plaintiffs  ought  to  be  paid,  and  that  they  should  be 
paid.     Yet,   notwithstanding  these  facts,  I  am  of  opinion 

0)  Law  Rep.,  6  Ch.,  671.  ,  {*)  6  Hare,  102. 
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that  they  cannot  recover.  There  is  no  contract,  in  my  judg- 
ment, oi  any  sort  upon  which  they  can  sue,  and  unless  there 
be  a  contract  of  some  sort  between  them  and  the  company, 
I  do  not  see  that  they  can  have  any  cause  of  action.  No 
contract  made  with  them  before  the  existence  of  the  com- 
panjr  can  be  ratified  by  the  company  for  the  reasons  pointed 
out  in  the  case  of  Kelner  v.  Baxter  (*),  with  which  I  fully 
agree.  Then  it  was  suggested  that,  by  taking  advantage  of 
their  work  and  expenditure,  and  coming  into  existence 
through  them,  the  company  gave  rise  to  an  implied  con- 
tract to  remunerate  them.  It  seems  to  me  that  the  defen- 
dants' counsel  gave  the  right  answer  to  this  suggestion  when 
he  said  that  if  tnat  were  so  promoters  might,  m  all  cases, 
sue  the  commny  for  the  expenses  of  promotion.  I  appre- 
hend that  all  the  decisions  on  this  subject  show  that  tney 
cannot  do  so.  It  was  further  suggested  that  the  company 
came  into  existence  on  the  condition  of  putting  this  clause 
into  their  articles.  But  they  were  not  bound  to  do  so  by 
the  act.  The  plaintiff  could  not  have  insisted  on  their  in- 
serting any  such  provision,  and  they  might  do  so  or  not  at 
their  pleasure.  Therefore  it  seems  to  me  that  it  was  no 
condition  of  their  existence.  There  is,  consequentty,  no 
contract  or  statutory  duty  upon  which  the  plaintiflre  can 
have  a  cause  of  action. 

JudgmerdfoT  the  defendarvts. 

Attorney  for  plaintiffs  :  H.  Philipps. 
Attorneys  for  defendants :    Walters  &  Wd>b. 

{')  Law  Rep.,  2  C.  P.,  1*74. 
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June  9,  1874. 

*Ogden  V.  Benas  and  Others.  [513 

Banker — Forged  Indoreement  of  a  Check  made  payable  to  Order — 16  d:  1*1  VieL 

e.  69,  8,  19. 

The  19th  section  of  16  dk  17  Vict.  c.  69,  which  protects  the  banker  upon  whom  a 
check  is  drawb  against  the  forgery  of  the  indorsement  of  the  person  to  whose  order 
it  is  made  payable,  does  not  extend  to  protect  any  other  person  who  takes  the  check 
upon  the  him  of  such  forged  indorsement 

This  was  an  action  upon  a  concessit  solvere  in  the  Lord 
Mayor's  Court,  London.  It  was  brought  by  tlie  plaintiff,  a 
tradesman  in  London,  against  the  defendants,  who  are 
bankers  and  money  changers  at  Liverpool,  claiming  a  sum 
of  £12  12^.  as  money  received  by  the  defendants  to  his  use. 
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It  appeared  that  the  plaintiff  had  remitted  by  post  to  one 
Vincent  Willis,  at  Liverpool,  a  crossed  check  for  £12  12*., 
drawn  by  him  upon  the  London  and  County  Bank,  payable 
to  Vincent  Willis  or  order.  At  the  trial  before  Tindal  At- 
kinson, Serfft.,  on  the  lOth  of  February  last,  no  witnesses 
were  called,  out  the  check  was  produced  ahd  the  following 
admissions,  signed  by  the  respective  parties,  were  read  : 

"1.  That  the  £12  12*.  claimed  by  the  plaintiff  was  re- 
ceived by  the  defendants  from  the  Citv  Bank  (their  London 
agents)  on  the  plaintiff's  check  payable  to  the  order  of  Vin- 
cent W illis : 

"2.  That  such  check  was  received  by  the  defendants 
from  a  person  representing  himself  to  be  and  signing  '  Vin- 
cent Willis,'  in  the  presence  of  Mr.  Alfred  Benas,  one  of  the 
defendants,  to  whom,  after  receiving  the  amount,  the  defen- 
dants paid  the  same,  less  commission : 

"3.  That  the  payee  of  such  check,  Vincent  Willis,  did 
not  indorse  the  same,  nor  authorize  his  signature  thereto." 

A  verdict  was  entered  for  the  plaintiff  for  £12  12*.,  leave 
being  reserved  to  the  defendants  to  enter  a  verdict  for  them 
or  a  nonsuit.  On  the  7th  of  March  the  following  rule  was 
obtained  in  the  Lord  Mayor's  Court : 

"  It  is  ordered  that  the  plaintiff  do  show  cause,  at  the  sit- 
tings of  this  court  to  be  holden  in  April  next,  why  the  ver- 
dict found  for  the  plaintiff  on  the  trial  of  this  cause  should 
not  be  set  aside,  and  instead  thereof  a  verdict  entered  for 
514]  the  defendants,  or  a  nonsuit  *entered,  or  why  a  new 
trial  should  not  be  had  between  the  parties,  on  the  ground 
that  on  the  facts  before  the  court  no  case  of  money  had 
and  received  was  disclosed  upon  the  trial." 

This  rule  came  on  for  argument  before  the  Common  Ser- 
geant on  the  23d  of  May.  The  learned  judge,  after  time 
taken  to  consider,  ordered  "that  the  verdict  found  for  the 
plaintiff  be  set  aside,  and  instead  thereof  a  nonsuit  be  en- 
tered (with  costs  of  and  occasioned  by  the  rule),  leave  being 
reserved  to  the  plaintiff  to  move  in  any  of  the  superior 
courts  to  set  aside  this  rule. 

Ma;^  30.  Wetherfield  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  plaintiff,  on  the  ground 
that,  on  the  facts  before  the  Lord  Mayor's  Court,  the  plain- 
tiff was  entitled  to  the  verdict,  with  costs.  He  submitted 
that  the  19th  section  of  16  &  17  Vict  c.  59  (*)  only  protects 

(')  16  <b  17  Vict.  c.  69,  8.  19:  "Any  person  to  whom  the  same  shall  be  drawn 

draft  or  order  drawn  upon  a  banker  for  a  payable,   shall  be  a  sufficient  authority 

sum  of  money  payable  to  order  on  de-  to  the  banker  to  pay  the  amount  of  such 

mand   which   shall,  when  presented  for  draft  or  order  to  the  bearer  thereof;  and 

payment,  puriwrt  to  be  indorsed  by  the  it  shall  not  be  incumbent  on  the  banker  to 
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the  banker  upon  whom  the  check  is  drawn,  and  not  a  third 
person  who  takes  it  upon  a  forged  indorsement,  by  which  no 
property  passes.     He  referred  to  ByUs  on  Bills,  11th  ed.  36. 

m* Intyre^  Q.C.,  and  WConneH,  showed  cause:  The  de- 
fendants, as  bankers,  are  within  the  protection  of  the  statute, 
and  cannot  be  called  upAn  to  refund  the  proceeds  of  the 
check.  They  received  it  in  the  ordinary  course  of  business, 
and  without  negligence ;  and  the  plaintiff  was  guUty  of 
laches  in  sending  the  check  in  a  letter  unprotected  by  regis- 
tration. In  causing  the  check  to  Be  presented  to  the  drawees, 
the  defendants  were  acting  merely  as  agents  of  the  person 
who  as  bearer  appeared  to  be  entitled  to  receive  the  money. 
Under  these  circumstances,  th^  can  hardly  be  said  to  have 
received  money  of  the  plaintiffs.  \8ociei^  Oenerale  v.  Me- 
tropolUan  Banki^)  was  cited.] 

June  9.  Wetherfleld^  in  support  of  the  rule :  The  case 
cited  was  *an  action  on  contract,  where  there  must  be  [515 
privity.  This  action  is  founded  upon  tort :  the  defendants 
nave  wrongfully  possessed  themselves  of  the  plaintiffs 
money ;  and,  as  they  have  no  equitable  right  to  retain  it,  he 
may  waive  the  tort  and  sue  them  for  mone v  received  to  his  use. 
It  is  said  that  the  defendants  were  merely  acting  as  agents ; 
assuming  that  they  were  so,  they  could  have  no  greater  au- 
thority or  right  to  deal  with  the  check  than  had  their  prin- 
cii)al,  who  stole  the  check  and  forged  the  indorsement.  No 
question  of  negligence  on  the  part  of  the  plaintiff  could 
arise  here.  Nothing  was  left  to  the  jury ;  nor  was  the  learned 
se^eant  asked  to  leave  anything  to  them. 

Keating,  J.:  At  the  request  of  mj  Lord,  who  is  some- 
what indisposed,  I  proceed  to  give  judgment  in  this  case.  I 
am  of  opimon  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
should  be  made  absolute.  Although  the  amount  in  dispute 
between  the  parties  is  small,  the  principle  involved  is  one  of 
very  considerable  importance  to  the  commercial  world.  The 
fawjts  are  few  and  simple.  The  plaintiff,  having  a  paj^ment 
to  make  to  a  person  named  Willis  at  Liverpool,  sent  him  by 
the  post  a  check  for  £12  12^.  drawn  upon  his  bankers,  the 
London  and  County  Bank,  and  made  payable  to  Mr.  Vin- 
cent Willis  or  order,  and  crossed  in  the  usual  wav.  The  de- 
fendants are  bankers  at  Liverpool.  On  the  18th  of  Febru- 
ary, a  person  who  was  wholly  unknown  to  them,  but  who 
has  been  described  as  a  respectable-looking  man,  presented 
the  check  at  their  banking-house  in  order  that  they  might 

prove  thftt  roch  indorsement,  or  any  sab-  is  made  payable  either  by  the  drawer  or 

sequent  indorsement,  was  made  by  and  any  indorser  thereof." 
under  the  direction  or  authority  of  the        (*)  28  L.  T.,  848,  868. 
person  to  whom  the  draft  or  order  was  or 
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through  their  agents  in  London  obtain  the  money  from  the 
bankers  upon  whom  it  was  drawn ;  and  the  person  so  pre- 
senting the  check  indorsed  it,  at  the  request  and  in  the 
presence  of  one  of  the  defendants'  firm,  with  the  name  of 
''Vincent  Willis."  He  was  told  to  call  for  the  money  on 
the  21st.  He  did  call,  and  got  th^money.  The  defendants 
had  in  the  meantime  transmitted  the  check  to  their  agents 
in  London,  the  City  Bank,  who  presented  it  in  due  course 
and  obtained  payment.  Jt  now  turns  out  that  the  name 
"Vincent  Willis"  written  on  the  back  of  the  check  was  a 
forgery;  and  the  (question  is  how  far  16  &  17  Vict.  c.  69,  s.  19, 

Erevents  the  plaintiff  from  following  his  money  into  the 
ands  of  the  persons  who  have  obtained  it  by  means  of  that 
516]  forged  indorsement.  Now,  *the  section  says  that 
*'any  draft  or  order  drawn  upon  a  banker  for  a  sum  of 
money  payable  to  order  on  demand  which  shall,  when  pre- 
sented lor  payment,  purport  to  be  indorsed  by  the  person 
to  whom  the  same  shall  be  drawn  payable,  shall  be  a  suffi- 
cient authority  to  the  banker  to  pay  the  amount  of  such 
draft  or  order  to  the  bearer  ;  and  it  shall  not  be  incumbent 
on  the  hanker  to  prove  that  the  indorsement,  or  any  subse- 
quent indorsement,  was  made  by  and  under  the  direction  or 
authority  of  the  person  to  whom  the  draft  or  order  was  or  is 
made  payable  eitner  by  the  drawer  or  any  indorser  thereof." 
As  against  his  customer,  the  banker  paying  the  money 
would  be  protected.  But  the  protection  of  the  statute  is  not 
extended  oeyond  him  ;  nor  does  it  affect  the  drawer's  right 
to  get  back  his  money  from  one  who  has  obtained  it  oy 
means  of  the  forged  indorsement.  The  banker  holds  the 
money  of  his  customer.  He  is  bound  to  know  the  signature 
of  his  customer ;  but  he  cannot  be  expected  to  know  the 
signatures  of  those  persons  into  whose  hands  a  check  drawn 
payable  to  order  may  come ;  and  therefore  it  may  be  right 
that  he  should  be  protected  against  a  forged  indorsement. 
The  money  paid  by  the  drawees  of  the  check  to  the  corre- 
spondents of  the  defendants,  therefore,  was  money^  of  the 
plaintiff  which  the  defendants  had  no  right  to  receive,  and 
consequently  the  plaintiff  is  entitled  to  recover  it  back. 
The  suggestion  that  the  defendants  acted  merely  as  agents 
for  the  person  who  was  guilty  of  the  forgery  cannot  alter 
the  nature  of  the  transaction.  They  could  have  no  greater 
right  than  their  principal  had.  It  was  urged  in  argument 
that  the  defendants  took  all  the  precaution  they  could,  inas- 
much as  they  did  not  hand  over  the  money  to  the  person 
who  represented  himself  to  be  Vincent  Willis  until  they  had 
sent  the  check  to  London  for  presentment.    I  may,  how- 
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ever,  observe  that  that  was  no  precaution  at  all.  The  defen- 
dants must  have  known  that  the  London  and  County  Bank 
would  not  be  responsible  for  the  genuineness  of  the  indorse- 
ment. The  payment  of  the  check  was  no  authentication  of 
the  indorsement.  The  case  stands  simply  thus :  The  defen- 
dants have  obtained  the  plaintiflf  s  money  from  his  bankers 
through  the  medium  of  a  forged  indorsement,  the  bankers 
being  protected  bv  the  statute  against  the  consequences  of 
the  forgery,  but  the  defendants  being  without  that  protec- 
tion. With  regard  to  the  ^suggestion  of  negligence  [517 
on  the  part  of  the  plaintiff,  it  is  to  be  observed  that  that 
point  was  not  raised  at  the  trial;  nor  could  the  case  be 
argued  on  that  footing  here.  But  I  must  say  that  I  fail  to 
see  in  the  circumstances  of  this  case  an^  negligence  on  the 
part  of  the  plaintiff  which  ought  to  deprive  him  of  his  rem- 
edy a^inst  persons  who  have  discounted  his  check  with  a 
forged  indorsement,  and  thereby  obtained  money  which 
they  had  no  right  to  receive,  without,  as  it  seems  to  me,  tak- 
ing any  precaution  whatever  to  guard  against  fraud. 

liOBD  CoLEBiDGE,  C.  J. :  I  am  entirely  of  the  same  opinion. 

Gbove,  J.:  Having  only  heard  the  argument  in  support 
of  the  rule,  I  do  not  thiuK  it  right  to  pronounce  any  judg- 
ment in  this  case.  But  as  far  as  I  am  entitled  to  form  an 
opinion  upon  what  I  have  heard,  my  impression  is  in  favor 
oi  the  plaintiflf  s  right  to  recover.  The  reason  why  the 
statute  limited  the  protection  in  the  way  it  did  was,  as  my 
Brother  Keating  has  suggested,  that,  though  it  was  thought 
that  bankers  must  be  acquainted  with  the  signatures  of  their 
customers,  they  could  not  fairly  be  supposed  to  know  the 
signatures  of  all  the  indorsees  of  checks  drawn  payable  to 
order. 

Bvle  absolute  (*). 

Attorney  for  plaintiff :   O.  M.  Wetherfield. 

Attorneys  for  defendants :  Chester^  tfrquhart^  Bushby  & 
Mayhew^for  Frodsham  &  Nicliolson^  Liverpool. 

(')  The  authority  of  a  saperior  coart  to  vnthin  imeh  period  of  time  after  the  trial  a» 

queetioa  a  roliog  in  the  Lord  Mayor's  motiona  of  the  like  kind  ehaU  from  time  to 

Court  depends  upon  s.  10  of  the  Mayor's  titM  be  permitted  to  be  made  in  euch  euperior 

Court  Procedure  Act,  1857,  20  A  21  Vict  court,  for  a  rale  to  show  cause  why  such 

c.  dvii.,  which  enacts  that  "  if  upon  the  verdict  or  nonsuit  should  not  be  set  aside, 

triid  of  any  issue  the  judge  shall  grant  and  a  verdict  entered  for  the  plaintiff  or 

leave  to  the    plaintiff  or  defendant  to  defendant,  or  a  nonsuit  entered,  or  why 

move  in  any  of  the  superior  courts  to  set  a  new  trial  should  not  be  had,  as  the  case 

aside  a  verdict  or  a  nonsuit,  and  to  enter  may  be,  in  such  action ;  which  court  is 

a  verdict  for  the  plaintiff  or  defendant,  hereby    authorized    and    impowered    to 

or  to  enter  a  nonsuit,  as  the  case  may  be,  grant  or  refuse  such   rule  (which  rule, 

or  for  a  new  trial,  the  party  to  whom  when  flpranted,  shall  operate  as  a  stay  of 


such  leave  may  have  been  given  may  ap-    proceedings     until     the     determination 
ply  by  motion  to  such  superior  court,    thereof),  and  afterwards  to  proceed  to 
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hear  and  determine  the  merits  thereof,  superior  court, — ^for  which,  so  far  at  least 

and  to  make  such  orders  thereupon,  and  as  the  Court  of  Common  Pleas  is  con- 

as  to  costs,  as  the  same  court  shall  think  cemed,  there  would  seem  to  be  no  prece- 

proper."  dent, — ^the  motion  in  this  case  was  not 

Apart  from  the  singularity  of  two  rules  made  within  the  first  four  days  of  term, — > 

being  granted  for  the  purpose  of  deter-  not  until  the  80th  of  May-^nd  also  it 

mining  the  propriety  of  the  same  ruling,  was  not  a  motion  pursuant  to  the  leave 

yiz.,  one  in  the  Mayor's  Court,  under  s.  reserved  at  the  triii.    The  ruling  at  the 

22  of  the  act,  which  enacts  that  "  the  trial  was  in  favor  of  the  plaintiff,  and  the 

judge  of  the  court  may  at  any  time,  leave  reserved  was  to  the  defendants, 

within  the  jurisdiction  of  the  court,  hear  This  rule  was  moved  on  behdf  of  the 

and  g^nt  applications  for  rules  to  show  plaintiff;  and  its  object  was,  not  to  call 

cause  in  arrest  of  judgment,  or  for  judg-  in  question  the  ruling  of  the  judge  at  the 

ment  non  ohtlanU  veredicto^  or  for  a  replea-  trial,  but  to  correct  the  erroneous  decia- 

der,  or  for  gpranting  new  trials,  and  for  ion  of  the  Common  Sergeant  uipon  the 

entering  nonsuits  and  verdicts  in  causes  motion  made  before  him  in  pursuance  of 

pending  in  the  court,''  and  the  other  in  a  the  reservation  at  the  trial. 


[Law  Reports,  9  Common  Pleas,  618.] 

June  16.  1874. 

pN  THE  EXCHEQUER  CHAMBER'.] 

6181       *RoDOcoNACHi  and  Others  v.  Elliott  ('). 

Marifie  Insurance — Dewription  of  Voyage — Overland  Transit — Deiention  of  Goods  m 
besieged  Town — Restraint  of  Princes — Abandonment — Total  Loss. 

In  a  policy  of  insurance  on  goods  the  voyage  was  thus  described :  *'  At  and  from 
Japan  and  [or]  Shanghai  to  Marseilles  and  [or]  Leghorn  and  [or]  London  via  Mar- 
seilles and  [orj  Southampton,  including  all  risks  of  craft  to  and  from  the  steamers/' 
dc.  The  risks  insured  against  were,  amongst  others,  of  the  seas,  fire,  and  thievee^ 
arrests,  restraint,  and  detainments  of  all  Kings,  princes,  and  people,  Ac.  In  the 
margin  of  the  policy  was  the  following  memorandum :  "  It  is  hereby  agreed  that  the 
silks  insured  by  this  policy  shall  be  shipped  by  Peninsular  and  Oriental  Company, 
Messageries  Imp6riales  steamers,  and  [or]  the  steamers  of  the  Mercantile  Trading 
Company  of  Liverpool  only."  The  goods  insured  were  shipped  from  Shanghai  for 
London  by  the  Messaeeries  Imp^riales ;  the  practice  of  that  company  was  to  send 
such  goods  overland  through  France  by  the  Lyons  Rfulway  from  Marseilles  to  Paris^ 
and  thence  by  the  Northern  Railway  to  Boulogne,  and  thence  to  London ;  and  this 
course  of  business  was  well  known  among  underwriters. 

The  goods  in  question  arrived  in  Paris  on  their  way  on  the  ISth  of  September, 
1870.  At  this  time  the  German  armies  were  advancing  on  Paris,  and  had  seized 
parts  of  the  Northern  Railway,  so  that  the  goods  could  not  be  forwarded  to  Boulogne, 
and  by  the  19th  of  September  they  completely  surrounded  and  besieged  Paris,  prevent- 
ft  19]  ing  communication  between  it  and  all  other  places,  by  reason  of  *whidi  it  was 
impossible  to  remove  the  goods  from  Paris.  This  state  of  things  continued  till  after 
the  7th  of  October,  on  which  day  the  assured  g^ve  notice  of  abandonment : 

Held,  afiirming  the  decision  of  the  court  below,  that  the  policy  covered  Uie  over- 
land transit  from  Marseilles  to  Boulogne ;  and  that  there  was  a  constructive  total 
loss  by  restraint  or  detainment  of  princes,  within  the  meaning  of  the  policy. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas, 
in  favor  of  the  plaintins,  upon  a  special  case.  The  facts  of 
the  case  are  f  ulfy  set  out  in  the  report  in  the  court  below  (•). 

Day^  Q.C.  (with  him  J.  C.  Maihew\  for  the  defendant : 

(»)  Affirming  7  Eng.  Rep.,  200.  (*)  Law  Rep.,  8  C.  P.,  650. 
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The  terms  of  the  policy  are  inapplicable  to  a  terrene  risk. 
There  is  nothing  to  show  that  the  general  T)ractice  was  for 
the  goods  to  go  via  Paris.     The  case  is  tnerefore  distin- 

fttishable  from  Pelly  v.  Royal  Exchange  Insurance  Go,  Q. 
here  was  no  loss  within  the  meaning  of  the  policy.  It  is 
contended  that  there  was  no  actual  total  loss  by  "restraint 
of  princes,"  nor  any  loss  that  would  entitle  the  assured  to 
give  notice  of  abandonment.  A  restraint  of  princes  must  be 
some  act  of  a  ruling  power  actually  exercised  over  the  goods, 
some  act  of  dominion  or  control  over^  them.  An  embargo 
differs  from  a  blockade.  It  is  an  act  of  state  depriving  the 
owner  of  the  goods  of  his  control  and  dominion  over  them. 
Here  the  goods  were  never  touched  nor  interfered  with  by 
the  French  government.  They  could  not  be  sent  on  simply 
because  no  persons  would  venture  out  of  Paris.  It  was 
merely  as  if  all  the  railways  being  employed  for  warlike  pur- 
poses, they  could  not  be  sent  on  for  want  of  means  of  carriage. 

[He  cited  Oeipel  v.  Smith  (') ;  Hddkinson  v..  JRobinson  {;) ; 
Aubertv.  Orayi^).'] 

Fidd,  Q.C.  (with  him  Thesiger,  Q.C.),  for  the  plaintiffs. 

[The  court  intimated  that  he  might  confine  his  argument  to 
the  (question  whether  there  was  a  loss  by  restraint  of  princes.] 

It  18  not  necessary  that  there  should  be  any  exercise  of  do- 
minion over  the  goods  themselves,  it  is  sufficient  if  the  action 
of  the  state  restrains  the  owner  from  dealing  with  his  goods : 
PcmeU  V.  *irideC).  Hadkinson  v.  JRobinson  {^)  is  [520 
distinguishable.  The  case  of  a  ship  being  prevented  from 
going  into  a  port  and  that  of  one  restrained  from  leaving  a 
port  Dy  a  blockade  are  distinguishable.  In  the  former  case 
the  goods  can  be  taken  elsewhere,  and  it  is  the  voluntary 
act  of  those  in  charge  of  them  that  prevents  their  entering 
the  port.  Here  it  is  found  that  it  was  impossible  for  the 
goods  to  leave  Paris.  The  American  authorities  are  dis- 
tinctly in  favor  of  the  plaintiff :  see  Oliver  a  v.  Union  In^ur- 
ance  Co'.  Q ;  SdUus  v.  United  Insurance  Co.  (") ;  Schmidt 
V.  United  Insurance  Co.  (•) ;  WheatorCs  International  Law, 
p.  819;  It(mx  v.  8air)ad(yt  {'') ;  Bird  v.  Jones  {^')\  The  Ex- 
press (*•) ;  Barker  v.  Blakes  ("). 

Day,  Q.C,  in  reply. 

CuT^  adv.  vuU. 

(»)  1  Brar.,  Ml.  (»)  15  Joh.,  623. 

p)  Law  Rep.,  7  Q.  B.,  404.  (»)  1  Joh.,  249. 

(»)  8  B.  A  P.,  888.  0«)  8  Bing.,  N.  C,  266. 

(<)  8  B.  A  S.,  168 ;  82  L.  J.  (Q.B.),  60.  («»)  7  Q.  B.,  742. 

(•)  6  E.  A  B.,  607 ;  26  L.  J.  (Q.B.),  66.  m  Law  Rep.,  8  A.  4  K»  W. 

{•)  8  B.  <fe  P.,  388.  0^)  9  East,  283. 

P)  8  Wheat,  188. 

10  Ekg.  Rep.  37 
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June  16.  The  judgment  of  the  court  (Bramwell  and 
Pigott,  BB.,  Quain  and  Archibald,  JJ.,  and  Amphlett,  B.), 
was  delivered  by 

Bramwell,  fi.:  The  first  point  made  by  the  defendant, 
in  the  argument  before  us  very  faintly,  and  not  at  all  in  the 
court  below,  was  that,  supposing  there  was  a  loss  within  the 

Eolicy,  there  was  no  right  of  abandonment,  the  plaintiffs 
aving  sold  the  goods  insured  and  the  vendees  having 
claimed  them  on  their  arrival.  The  answer  is,  that  if  the 
plaintiffs  had  the  right  of  abandonment  and  did  abandon, 
the  abandonees,  the  underwriters,  thereby  acquired  all  the 
rights  of  the  assured,  including  their  right  to  the  price  of 
the  goods  from  the  vendees. 

The  second  point  made  by  the  defendant  was,  that  the 
policy  was  limited  to  marine  risks.  What  was  in  the  con- 
templation of  the  parties  does  not  matter,  though  we  do  not 
douTbt  that  the  assured  must  have  had  the  whole  journey  in 
view.  We  must  see  what  the  policy  savs.  It  seems  to  us 
that  it  very  clearly,  in  words,  includes  the  whole  transit  by 
land  as  well  as  by  sea.  The  words  are,  ''At  and  from 
521]  Shanghai  to  Marseilles  and  London  via  *Marseilles." 
The  slovenly  mode  of  saying  "and  or,"  if  the  words  were 
critically  examined,  might  make  a  difiiculty,  though  not  on 
this  question ;  but  bearing  in  mind  the  course  of  carriage 
and  transit  found  in  the  case,  there  can  be  no  doubt  the  voy- 
age or  journey  described  includes  a  laijd  passage  through 
Irance.  No  doubt  many  of  the  perils  are  sea  perils  exclu- 
sively; ''  perils  of  the  seas  "are  named,  but  many  are  com- 
mon to  land  and  sea,  as  *'fire"  and  "thieves."  With  re- 
spect to  the  argument  that,  as  all  risks  of  craft  are  men- 
tioned, it  follows  that  while  inland  there  is  no  insurance,  the 
answer  is  that  those  words  are  necessary  to  cover  the  risk  of 
the  original  embarkation  and  final  landing,  which  would 
not  be  included  in  the  words  "  at  and  from"  and  "  shall  be 
arrived  at."  We  see  nothing  to  make  us  limit  the  plain 
words  of  the  policy  to  the  sea  part  of  the  transit. 

There  remains  the  question  of  whether  there  has  been  a 
loss  from  a  peril  within  the  policy.  For  if  so,  it  seems  to  us 
there  was  a  right  to  abandon,  there  being  a  loss  of  the  goods, 
the  assured  having  lost  all  control  over  them  for  an  indefi- 
nite time,  which  might  extend  to  such  a  period  as  to  cause 
at  least  a  loss  or  lailure  of  the  particular  adventure,  and 
possibly  a  totq,l  loss  of  the  goods,  or  more  or  less  damage  to 
them.  In  such  a  case  the  assured  has  a  right  to  throw  the 
risk  on  the  underwriter :  Phillips  on  Insurance,  p.  1624. 

Now,  the  facts  found  are,  that  the  goods  safely  arrived  at 
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Paris;  that  on  September  10th  carriage  by  railway  from 
Paris  to  Boulogne  became,  and  till  after  the  commencement 
of  this  suit  continued,  impossible,  in  consequence  of  the 
Grerman  armies  having  taken  possession  of  parts  of  the  rail- 
way and  intercepted  all  communications  thereby  between 
Paris  and  Boulogne.  This  was  the  usual  way  in  which  such 
goods  were  sent  from  Marseilles,  en  route  to  London.  It 
was  not  said  that  they  could  not  have  been  sent  to  Havre 
or  other  ports,  but  we  think  this  immaterial.  For,  sup- 
posing they  could  and  ought  to  have  been  but  were  not,  and 
supposing  that  in  this  the  carriers  were  guilty  of  a  breach  of 
duty,  that  would  not  make  the  loss  the  less  a  loss  to  the 
assured.  It  is  afterwards  found  that,  while  the  silks  re- 
mained at  Paris,  on  September  the  19th,  the  German  armies 
completely  invested  Paris;  and  that  from  that  day  until 
the  commencement  of  the  action,  tliev  ^completely  sur-  [522 
rounded  and  besieged  Paris,  and  held  military  possession  of 
all  roads  leading  out  of  Paris,  and  prevented  communication 
between  Paris  and  all  other  places,  by  reason  whereof  it  was 
impossible  to  remove  the  silks  from  Paris.  The  result  of 
this  state  of  things  undoubtedly  was  that  the  goods  were 

Prevented  from  leaving  Paris,  and  the  whole  adventure  was 
roken  up,  and  so  continued  at  the  time  when  the  notice  of 
abandonment  was  given  and  up  to  the  commencement  of  the 
action.  We  are  of  opinion  that  this  amounts  to  a  construc- 
tive total  loss  of  the  goods,  by  restraint  of  kings  and  princes 
within  the  terms  of  the  policy.  This  is  not  a  mere  tempo- 
rary retardation  of  the  vovage,  but  a  breaking  up  of  the 
whole  adventure.  It  is  well  established  th^t  there  pay  be 
a  loss  of  the  goods  by  a  loss  of  the  vovage  in  which  the 
goods  are  being  transported,  if  it  amounts,  to  use  the  words 
of  Lord  Ellenborougn,  *'to  a  destruction  of  the  contem- 

Slated  adventure"  :   Anderson  v.    Wallis  (") ;   BarJcer  v. 
flakes  Q. 

But  it  IS  said  that  there  has  been  no  loss  of  the  goods  by 
restraint  of  kings  and  princes  in  this  case,  because  there  has 
been  no  specific  action  on  the  goods  themselves.  It  is  true 
that  there  was  no  actual  seizure  or  arrest  of  the  goods,  nor 
was  there  any  specific  or- published  order  prohioiting  the 
transport  of  goods  from  the  besieged  city ;  out  the  city  in 
which  the  goods  were  was  besieged  and  completely  invested, 
all  commerce  was  stopped,  and  the  goods  were  as  effectually 

Erevented  from  coming  out  as  if  tney  were  actually  seized 
y  the  German  army. 
What  we  have  to  look  at  is  whether,  by  the  immediate 

0)  2  M.  A  S.,  240.  O  9  East,  288. 
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and  direct  pressure  of  the  German  army,  the  goods  were 
prevented  from  reaching  their  destination.  A  sieffe  like  the 
present,  which  was  intended  to  reduce  the  besieged  place  by 
lamine,  is  a  prohibition  of  all  commerce  and  interpoui-se 
with  the  besieged  place.  Neutrals  would  have  no  right  to 
cross  the  German  lines  in  order  to  bring  out  their  goods,  or 
for  any  other  purpose  that  would  or  might  in  the  least 
interfere  with  the  military  operations.  In  the  case  of  a 
maritime  blockade,  neither  the  ships  nor  the  goods  on  board 
of  them  within  the  port,  and  wnich  are  prevented  from 
coming  out,  are  seized  or  arrested  or  in  the  actual  posses- 
sion of  the  blockading  force ;  there  is  no  specific  action  on 
523]  the  ships  or  ^goods  beyond  the  pronibition  against 
leaving  the  port.  But  surely  they  are  ^'restrained"  from 
coming  out,  and  the  prosecution  of  the  adventure  is  thereby 
effectually  impeded.  We  quite  agree  with  the  opinion  ex- 
pressed on  this  subject  by  the  Supreme  Court  of  tne  United 
States  in  Olivera  v.  Union  Insurance  Co.  ('),  and  which 
was  quoted  before  us,  that  the  inhabitants  of  a  besieged 
town  or  the  ships  in  a  blockaded  port  may  be  properly  said 
to  be  "restrained"  from  coming  out- by  the  action  of  the 
besieging  army  or  the  blockading  force.  A  sie^e,  where  the 
place  is  completely  surrounded  and  invested,  is  a  stronger 
case  than  a  mere  maritime  blockade.  In  the  latter  case  the 
land  communications  are  unaffected,  and  the  commerce  by 
sea  only  is  interdicted.  But  we  are  unable  to  draw  any  ma- 
terial or  substantial  distinction  between  the  two  so  far  as 
they  operate  to  prevent  or  restrain  all  intercourse  or  com- 
merce, or  the  entry  into  or  exit  of  any  goods  from  the 
besieged  or  blockaded  places.  Orotius,  book  3, 1.  6,  places 
^^oppidum  obsess*um  vel  portus  clausus^^  exactly  on  the 
same  footing,  as  regards  the  right  of  neutrals  to  hold  com- 
merce with  the  belligerents;  and  Lord  Stowell's  definition 
of  a  blockade  is  still  more  applicable  to  a  siege  like  the  siege 
of  Paris  than  to  a  blockade  merely  maritime.  '*  A  blocK- 
ade,"  he  says,  "is  a  sort  of  circumvallation  round  a  place 
by  which  all  foreign  connection  and  correspondence  is,  as  far 
as  human  force  can  effect  it,  to  be  entirely  cut  oflp.  It  is  in- 
tended to  suspend  the  entire  commerce  of  that  place,  and 
a  neutral  is  no  more  at  liberty  to  assist  the  traffi6  of  expor- 
tation than  importation:"  The  Vrow  Judith  (').  If,  there- 
fore, the  effect  of  the  siege  of  Paris  was  to  cut  off  entirely 
all  foreign  connection  and  correspondence,  we  think  that 
the  goods  in  this  case  were  restrained  or  prevented  from 
leaving  Paris  by  the  operation  of  that  siege.     It  appears  to 

(»)  8  Whei^t.,  183.  («)  1  Rob.,  162. 


/ 


Vol  IX.]  TRINITY  TERM,  XXXVn  VICT.  293 

Ellis  V.  Great  Western  Railway  Co.  1874 

US  that  the  words  "restraints  and  detainments  of  all  kings 
and  princes,  and  people  of  what  nation,  condition,  or  qual- 
ity soever,"  are  wider  and  more  comprehensive  words  than 
those  which  precede  them,  and  that  they  include  and  cover 
the  case  now  under  consideration.  And  as  a  verbal  matter, 
we  may  observe  that  "restraint"  is  a  word  more  properly 
applicable  to  persons  than  to  goods,  so  that  a  restraint  of 
goods  means  a  restraint  of  those  having  the  custody  of 
goods.  We  *cannot  help  thinking  that  the  doubt  arises  [524 
through  the  speedy  arnval  of  these  goods  uninjured.  Had 
they  been  perishable  ^oods  destroyed  by  the  delay,  it  would 
be  difficult  to  say  their  loss  was  not  caused  by  the  restraint 
of  princes.  For  these  reasons  we  are  of  opmion  that  the 
goods  insured  by  the  present  policy  were  either  restrained 
irom  leaving  Paris  or  were  detained  within  Paris  by  the  im- 
mediate and  direct  action  of  the  German  army,  and  were 
therefore  so  lost  by  one  of  the  perils  insured  against  as  to 
entitle  the  assured  to  abandon  them  to  the  underwriters  and 
claim  for  a  total  loss.  We  think,  therefore,  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

JudgmeTVt  affirmed. 

Attorneys  for  plaintiflfs :  MarJcby  &  Tarry. 
Attorneys  for  defendant :   WaUonSy  BvJ)0  &  Walton. 


[Law  Reports,  9  Common  Pleas,  601.] 
June  24,  1874. 

[in  the  exchequer  chamber.] 
*Ellis  v.  The  Great  Western  Railway  Company.  [551 

Negligence — Evidence  of— Railway  Company — Levd  Crossing^ 

A  pubBc  footway  crossed  a  railway  on  a  level.  The  plaintiff  while  crossing  on 
the  footway  in  the  evening,  after  dark,  was  knocked  down  and  injured  by  a  train  of 
the  defendants  on  the  crossing.  He  stated  in  evidence  at  the  trial,  that  he  did  not 
see  the  train  nntil  it  was  close  npon  him ;  he  saw  no  lights  on  the  train  and  heard  no 
whistling.  He  stated  also,  that  he  did  not  hear  any  caution  or  warning  given  to 
him  by  any  servant  of  the  company.  The  driver  and  fireman  of  the  engine  were 
called  on  behalf  of  the  company,  and  stated  that  there  were  lamps  on  the  engine 
and  train,  which  were  lighted  in  due  course  on  the  ni^ht  in  question,  at  the  com- 
mencement of  the  journey,  and  which,  if  lighted,  could  be  seen  for  a  considerable 
distance  by  any  one  standing  at  the  crbssing.  A  porter  in  the  defendants'  employ 
also  stated  that  he  had  seen  the  plaintiff  at  the  crossing  on  the  night  in  question, 
and  had  called  to  him  not  to  cross. 

The  judge  at  the  trial  ruled  that  there  was  evidence  to  go  to  the  jury  of  negligence 
on  the  part  of  the  defendants  which  caused  the  injury  to  the  plaintiff: 

Held,  on  a  bill  of  exceptions,  by  Bramwell,  B.,  Mdlor,  J.,  Pollock  and  Amphlett, 
BB.,  (Cockbum,  C.J.,  and  Cleasby,  B.,  dissenting),  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury. 
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Bill  of  exceptions  to  the  ruling  of  Grove,  J.,  at  nlsiprius. 

The  declaration  stated  that  the  defendants  were  possessed 
of  a  railway  which  crossed  on  a  level  thereof  a  certain  pub- 
lic highway,  and  the  defendants  negligently  invited  persons 
to  cross  the  railway  upon  the  said  highway  when  it  was 
dangerous  for  them  so  to  do,  and  improperly  and  negligently 
managed  their  trains  on  the  said  railway  ;  and  the  plaintiff, 
whilst  lawfully  using  the  said  highway,  and  being  invited 
by  the  defendants  so  to  do,  was,  owing  to  the  said  negligent 
conduct  of  the  defendants,  knocked  down  by  a  train  of  the 
defendants,  and  had  one  of  his  legs  cut  off  and  was  other- 
wise hurt,  &c. 

Plea :  Not  guilty.     Issue. 

The  evidence  given  at  the  trial  was  set  out  in  the  bill  of 
exceptions,  and  was  in  substance  as  follows : 

The  crossing  in  question  was  a  public  footway,  much  fre- 
quented at  all  times,  but  not  so  much  on  Sunday  evenings 
as  on  week  days.  A  person  crossing  there  could  see  along 
552]  the  line  in  one  *direction  towards  Dudley,  half  a  mile, 
and  in  the  other  direction  towards  Wolverhampton,  a  quarter 
of  a  mile.  The  plaintiff  stated  that  on  Sunday  evening,  the 
17th  of  December,  between  nine  and  ten  o'clock,  he  had  oc- 
casion to  cross  at  the  crossing  on  his  road  home ;  that  when 
he  got  to  the  crossing  he  heard  a  train  coming  in  the  direc- 
tion from  Dudley,  and  waited  till  it  passed ;  that  it  was 
dark,  and  he  could  see  no  light  whatever ;  that  he  then 
went  straight  to  go  over  the  crossing,  and  was  'not  aware 
that  anotner  tram  was  *coming  up  from  Wolverhampton ; 
that  he  did  not  see  it  until  it  was  close  to  him,'  nor  hear  it ; 
that  he  was  knocked  down  by  it  and  injured ;  that  he  saw 
no  light  on  the  train,  which  was  coming  from  Wolverhamp- 
ton to  Dudley,  and  that  he  heard  no  whistling  from  any 
train.  He  also  stated  that  the  up  and  down  trains  did  not 
generally  come  together  at  .that  crossing,  to  his  knowledge, 
and  that  he  had  crossed  once  or  twice  a  week  for  thirty 
years.  HexStated  that  he  saw  no  servant  of  the  company 
there  to  give  any  caution  or  warning,  and  that  he  did  not 
hear  any  one  call  out. 

The  gates  for  carriages  and  carts  at  the  crossing  were 
closed,  but  the  hand-gate  for  foQt  passengers  was  open. 

The  driver  and  fireman  of  the  engine,  stated  that  there 
was  a  light  on  the  engine,  and  side  lights  on  the  train.  That 
the  former  could  be  seen  a  quarter  of  a  mile  off,  and  the 
latter  by  any  one  standing  at  the  crossing  and  looking,  for 
some  distance;  and  that  the  whistle  was  sounded  before 
starting  from  Prince's  End  Station,  about  a  quarter  of  a  mile 
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from  the  level  crossing.  It  was  admitted  by  the  fireman 
that  lamps  sometimes  blew  out,  and  that  though  the  lights 
were  in  at  Wolverhampton,  he  could  not  swear  whether 
they  were  in  at  Prince's  End  or  at  the  crossing. 

A  railway  porter,  in  the  employ  of  the  company,  whose 
business  it  was  to  watch  the  crossing  at  night,  to  Keep  people 
from  running  into  danger,  swore  to  being  at  the  crossing  on 
the  night  in  question,  and  having  called  out  to  the  plaintiff 
to  keep  back  when  the  train  was  coming.  This  witness  was 
cross-examined  by  plaintiff's  counsel,  to  show  that  his  state- 
ment was  not  to  be  relied  on,  and  that  he  had  said  after- 
wards that  he  did  not  think  the  plaintiff  heard  him  call  out, 
and  a  witness  was  called  to  show  that  he  had  said  so,  and  to 
contradict  him  in  other  particulars.  The  learned  *iudge  [553 
ruled  that  there  was  evidence  to  go  to  the  jury  of  negligence 
on  the  defendants'  part  producing  the  injuries  to  the  plain- 
tiff, which  ruling  was  excepted  to. 
The  jury  found  for  the  plaintiff,  damages  £350. 
Manisty^  Q.C.  (with  him  J.  O.  Oripvts\  for  the  defen- 
dants :  There  was  no  evidence  of  negligence  on  the  part  of 
the  defendants  to  go  to  the  jury.  There  was  nothing  excep- 
tional in  the  character  of  the  line  at  the  place  where  the  acci- 
dent happened,  as  in  the  case  of  BiWee  v.  Brighton  By. 
Co.  (*),  and  the  case  comes  within  the  authority  of  Oliff  v. 
MidtaTid  By.  Co,  Q.  StapeVy  v.  Brigldon  By.  Co.  (')  is 
clearjy  distinguishaole,  because  there  was  an  invitation  to 
cross  m  that  case,  which  there  wa^  not  here. 

H.  Matthews^  Q.C.  (with  him  1?.  Browne):  It  is  laid 
down  by  Mellor,  J.,  in  the  case  of  Cliff  v.  Midland  By. 
Co.  ("),  that  in  crossing  a  footway  on  a  level  the  company 
are  bound,  as  to  the  mode  of  working  their  railway,  as  to 
the  rate  of  speed,  and  signalling  or  whistling,  or  other 
ordinary  precautions  in  the  working  of  a  railway,  to  do 
everything  which  is  reasonably  necessary  to  secure  the 
safety  of  persons  who  have  to  cross  the  railway  by 
means  of  the  footway.  It  was  proved  that  it  was  quite 
an  exceptional  circumstance  for  the  two  trains  to  meet  at 
the  level  crossing  as  they  did  on  this  occasion.  The  plain- 
tiff, who  had  known  the  crossing  thirty  years,  had  never 
known  it  occur  before.  There  was  no  whistling,  and  there 
was  evidence  to  show  that  there  were  no  lights  on  the  train 
that  knocked  the  plaintiff  down.  When  the  first  train  passed, 
he  was  entitled,  under  the  circumstances,  to  assume  that  all 
was  safe.  The  railway  company  are  bound  to  take  reason- 
ed 18  C.  B.  (N.S.),  584;  84  L.  J.  («)  Law  Rep.,  6  Q.  B.,  268. 
(C.P.),  182.  (»)  Law  Rep.,  1  Ex.,  21. 
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able  precautions  according  to  the  nature  of  the  crossing. 
How  IS  a  foot-passenger,  who  has  a  perfect  fight  to  be  on 
the  crossing,  to  protect  himself  at  a  level  crossing  on  a  dark 
night  if  no  precautions  are  taken  ?  There  is  no  question 
raised  with  reference  to  contributory  negligence,  if  any,  on 
the  part  of  the  plaintiff.  ' 

[He  cited  James  v.  Oreat  Western  By,  Co.  {')  Wanless  v. 
554]  Ncyrth  *  Eastern  By.  Co.  Q ;  8kett<m  v.  North  West- 
era  By.  Co.  {*) ;  Stiibley  v.  JVorth  Western  By.  Co.  (*) ; 
Wvatt  V.  Oreat  Western  By.  Co.  (*)] 

Manisty^  Q.C.,  in  reply. 

Cur.  adv.  mdt 

June  24.    The  following  judgments  were  delivered : 

CocKBURN,  C.J.:  I  regret  in  this  case  to  be  obliged  to 
differ  from  the  majority  of  my  learned  brothers ;  but  I  can- 
not bring  myself  to  think  that  there  was  not  a  case  made 
out  on  the  part  of  the  plaintiff,  which  the  learned  judge  on 
the  trial  could  not  have  withdrawn  from  the  jury.    • 

The  case  must  be  considered  by  us  quite  irrespectively  of 
the  evidence  given  on  the  part  of  the  defendants.  Tuere 
may  have  been  abundant  evidence  adduced  by  the  defen- 
dants to  entitle  them  to  the  verdict,  but  the  jury  might  dis- 
believe such  evidence,  and  if,  independently  of  such  evidence, 
there  was  on  the  plaintiff's  evidence  a  case  which  called  for 
an  answer,  it  was  not  competent  to  the  judge  to  withhold 
the  case  from  the  jury.  Now  the  facts,  as  stated  by  the 
plaintiff,  were  simply  these.  He  had  occasion  between 
nine  ana  ten  o'clock  on  an  evening  in  December  to  cross  the 
defendants'  line  where  that  line  crossed  the  highway  on  a 
level  crossing.  There  were  gates  on  each  side  of  the  line, 
which  were  closed,  as  is  usual,  when  a  train  was  expected ; 
there  was  a  small  gate  adjoining  through  which  foot-passen- 
gers could  pass,  and  which  was  not  kept  shut.  In  crossing 
the  line  the  plaintiff  was  caught  by  a  train  passing  along  the 
line,  was  knocked  down,  and  very  severely  injured.  There 
was  no  light  at  or  near  the  level  crossing  by  which  the  plain- 
tiff could  see  whether  the  gates,  usually  closed  to  prev^int 
carriages  from  passing  when  a  train  was  approaching,  were 
open  or  shut,  so  as  to  form  a  jujigment  whether  a  train  was 
likely  to  pass  or  not.  According  to  his  account  he  saw  no 
light  as  of  an  approaching  train,  and  heard  no  whistle  from 
the  train  to  intimate  to  any  person  crossing  the  line  that  a 
train  was  approaching.     Assuming  that  the  train  by  which 

Law  Rep.,  2  C.  P.,  684,  n. ;  86  L.  J.        (»)  Law  Rep.,  2  C.  P.,  681. 
),  266,  n.  (*)  Law  Rep.,  1  Ex.,  18. 

O  Law  Rep.,  6  Q.  B.,  481.  (»)  6  B.  A  S.,  709;  84  L.  J.  (Q.B.),  204. 


0)1 
(C.P.). 
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the  plaintiff  was  knocked  down  had  not  the  usual  lights, 
and  that  no  indication  of  danger  was  given  by  sounding  the 
whistle  when  the  train  was  *coming  to  where  the  level  [555 
crossing  was,  I  am  of  opinion  that  it  was  a  question  for  the 
jury  whether  the  absence  of  lights  and  the  omission  to  sound 
the  whistle  did  not  amount  to  neglect  on  the  part  of  the 
company  to  take  reasonable  precautions  to  prevent  accident 
to  a  person  crossing  the  railway.  The  law  was,  I  think, 
laid  down  quite  correctly  by  my  Brother  Mellor  in  the  case 
of  Cliff  V.  Midland  Ry.  Go.  (*),  which  arose  upon  an  acci- 
dent in  crossing  a  level  crossing,  where  he  says:  "When 
Parliament  authorizes  a  company  to  construct  a  railway  and 
to  work  it,  it  is  implied  in  that  that  the  company  are  to 
work  it  in  a  reasonably  proper  manner,  in  the  usual  way  in 
which  railways  are  worked,  and  in  crossing  a  footway  on  a 
level  the  company  are  bound  as  to  the  mode  of  working 
their  railway,  as  to  the  rate  of  speed,  and  signalling  or 
whistling,  or  other  ordinary  precautions  in  the  working  of 
a  railway,  to  do  everything  which  is  reasonably  necessary 
to  secure  the  safety  of  persons  who  have  to  cross  the  rail- 
way by  means  of  the  footway."  I  entirely  agree  in  the  law 
as  thus  laid  down,  and  I  think  that  there  is  no  analogy  to 
be  derived  from  the  case  of  ordinary  cross-roads  or  the  like. 
The  case  must  be  looked  at  with  reference  to  the  great  ad- 
ditional danger  to  the  foot-passengers  from  the  velocity  of 
trains  and  the  fatal  consequences  of  a  collision  when  pro- 
duced by  a  train.  If,  therefore,  there  was  here  an  absence 
of  the  ordinary  lights,  or  an  omission  to  sound  the  whistle, 
with  which  a.  train  is  always  provided,  on  approaching  the 
crossing,  there  was,  as  I  have  said,  a  case  for  the  consider- 
ation of  the  jury.  But  it  is  said  that  the  presence  of  lights, 
or  the  soundmg  of  the  whistle,  is  not  sufficiently  negatived  by 
the  plaintiff,  who  only  says  he  did  not  see  the  one  or  hear 
the  other.  But  it  is  m  the  first  place  to  be  observed  that 
there  was'a  total  omission  of  any  cross-examination  of  the 
plaintiff  with  a  view  to  elicit  from  him  that  there  might  have 
Deen  lights  which  he  did  not  observe,  or  that  the  whistle 
might  have  been  sounded  without  his  hearing  it,  and  though 
it  is  possible  that  he  might,  by  neglecting  to  look  up  and 
down  the  line,  have  failed  to  see  the  lights  of  the  approach- 
ing train  though  there  were  such  lights,  it  is  difficult  to 
suppose  that  a  man  not  being  afflicted  with  deafness  could 
have  failed  to  hear  the  whistle,  *if  the  whistle  had  [556 
been  properly  sounded  on  the  approach  of  the  train.  I 
therefore  think  that  prima  facie  the  statement  of  the  plaintiff 

(«)  Law  Rep.,  5  Q.  B.,  at  p.  261. 

10  Eng.  Rep.  38 
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that  he  heard  no  whistle  was  some  evidence  to  go  to  the  jury 
that  the  whistle  was  not  sounded. 

It  is  unnecessary  to  express  my  own  opinion  that  as  a 
matter  of  reasonable  precaution,  with  a  view  to  the  public 
safety^  it  is  the  duty  of  a  railway  company  to  cause  the 
whistle  to  be  sounded  when  a  train  is  approaching  a  level 
crossing :  it  is  enough  to  say  that  it  is  a  question  for  the 
jury  whether  such  is  their  duty,  and  whether  the  omission 
does  not  amount  to  negligence.  I  am  of  opinion  that  that 
question  is  one  which  should  be  left  to  a  jury ;  and  I  am 
further  of  opinion  that  the  statement  of  the  plaintiff 
amounted  to  prima  facie  evidence  of  such  an  omission,  and 
that  consequently  the  learned  judge  was  right  in  not  with- 
drawing the  case  from  the  jury. 

Mellor,  J.:  I  think  there  must  be  b>  venire  de  novo  in 
this  case,  as  I  cannot  see  in  the  bill  of  exceptions  any  evi- 
dence set  forth  which  was  proper  and  sufficient  to  submit  to 
the  jury,  to  sustain  an  action  against  the  defendants  on  the 
ground  of  a  negligent  management  of  their  trains  on  the 
night  in  question.  I  do  not  desire  to  withdraw  or  qualify 
anything  that  I  am  reported  to  have  said  in  the  case  or  (7Z/2/ 
V.  MidUtnd  Ry.  Co.  (*)  I  think  that  the  opinion  which  I  ex- 
pressed was  strictly  correct  as  applicable  to  the  circum- 
stances of  that  case.  The  engine  which  caused  the  injury 
was  not  the  engine  of  any  regular  train,  but  was  employed 
in  shunting  trucks  after  the  regular  trains  had  passed.  It 
wa«,  in  fact,  an  unusual  train  of  trucks,  which  came  without 
notice  across  the  footway,  and  I  think  that  whistling  as  the 
train  approached  the  footway  was  obviously  so  reasonable  a 
precaution,  that  the  omission,  under  the  circumstances, 
might  be  evidence  of  negligence.  In  the  present  case  there 
was  nothing  unusual  in  the  management  of  the  traffic  on  the 
night  in  question.  The  trains  were  the  usual  and  accus- 
tomed trains  passing  at  the  usual  and  accustomed  times,  as 
was  admitted  by  the  counsel  for  the  plaintiff. 

It  is  not  enough,  in  order  to  make  out  a  case  to  go  to  the 
jury,  that  the  party  injured  did  not  see  a  light  or  hear  a 
55/]  whistle.  He  *must  give  evidence  which  ought  to 
satisfy  a  jury  that  there  was  something  negligent  or  unusual 
in  the  conduct  of  business  on  that  night.     It  is,  I  think,  ap- 

Sarent  from  the  evidence,  that  the  traffic  had  been  con- 
ucted  for  a  long  time  in  the  same  manner  as  it  was  on  that 
night,  and  I  think  that  it  must  be  taken  that  the  plaintiff, 
who  stated  that  he  had  lived  near  the  spot  for  thirty  years, 
and  crossed  at  the  crossing  once  or  twice  a  week,  was  aware 

(»)  Law  Rep.,  5  Q.  B.,  at  pp.  261,  262. 
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that  trains  coming  in  oi)posite  directions  passed  the  spot  at 
the  same  time  every  night ;  and  I  think  that  the  true  in- 
ference from  the  evidence  on  the  part  of  the  plaintiff  was, 
that  the  accident  was  due  entirely  to  his  own  want  of  ordi- 
nary care. 

Br  AM  WELL,  B.:  I  am  of  opinion  that  there  should  be  a 
venire  de  novo  in  this  case.  I  think  there  was  no  evidence 
to  go  to  the  yoLvy.  In  my  judgment,  the  road  being  straight, 
things  on  it  visible  for  a  quarter  of  a  mile  in  one,  and  half  a 
mile  in  the  other,  direction,  nothing  to  impede  the  view  or 
make  a  difficulty  for  the  foot-passengers  crossing  the  line, 
nothing  was  necessary  to  be  dx)ne  by  the  defendants.  The 
sight  and  sound  of  the  approaching  trains  were  enough 
warning.  If  not,  I  cannot  see  why  it  should  not  be  held 
that,  when  a  carriage  on  a  common  road  crosses  a  foot-path, 
the  driver  is  bound  to  blow  a  horn,  or  stop,  or  have  some- 
body at  the  crossing  to  warn  the  foot-passengers.  Further, 
I  think  that  proper  precautions  are  not  negatived  here  by 
the  evidence.  1  think  it  is  shown,  by  the  defendants'  evi- 
dence, that  they  did  not  whistle,  but  it  is  not  shown  that 
warning  was  not  given.  The  witness  who  says  he  gave 
warning  may  be  displaced  if  the  contradiction  is  believed. 
But  that  only  proves  that  there  is  no  evidence  that  warning 
was  given,  not  that  there  is  evidence  that  it  was  not.  The 
only  thing  relied  on  for  that  purpose  is  the  statement  of  the 
plaintiff  that  he  did  not  hear  it.  That  is  no  evidence  that  it 
was  not  done.  It  is  consistent  with  two  things — one  that  it 
was  not  given,  the  other  that,  though  given,  it  was  not 
heard.  And  when  testimony  is  equally  consistent  with  two 
things,  it  proves  neither.  This  may  seem  a  subtlety,  but  it 
is  not.  We  all  know  what  is  done  at  nisi  prius  on  such 
occasions.  The  question  is,  "Had  he  called  out,  should 
you  have  heard?"  If  the  answer  is,  "I  can't  say,"  then 
there  is  no  evidence.  If  ''Yes,"  there  is.  But  ''I  did 
*not  hear"  is  no  evidence.  The  witness  did  not  say  [558 
"I  should  have  heard  the  warning,"  else  why  not  nave 
heard  the  train ;  and  that,  perhaps,  is  why  the  question  was 
not  asked. 

Pollock,  B.,  and  Amphlett,  B.,  concurred  with  the  judg- 
ment of  Mellor,  J.,  and  Bramwell,  B. 

Cleasby,  B.:  In  this  case  the  question  arises  upon  a  bill 
of  exceptions.  If  it  arose  upon  a  point  reserved  by  consent, 
the  court  is  entitled  by  the  consent  to  deal  to  a  certain  ex- 
tent with  the  facts,  and  in  that  case  they  may  consider 
whether  the  evidence  was  sufficient  to  justify,  in  their  opin- 
ion, a  verdict  for  the  plaintiff.     But  upon  a  bill  of  excep- 
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tions,  if  there  is  evidence,  without  reference  to  the  question 
whether  the  finding  upon  it  would  be  satisfactory,  the  ver- 
dict must  stand. 

A  judge  may  make  a  mistake  upon  a  matter  of  law  when 
he  sums  the  case  up  to  the  jurj,  and  in  that  case  a  bill  of 
exceptions  would  properly  raise  the  question.  But  when 
the  question  raised  is  one  of  neglect  of  duty,  and  to  a  con- 
siderable extent  not  matter  of  law,  but  for  the  jury,  I  cannot 
satisfy  myself  that  the  learned  judge  who  tried  the  case 
took  such  an  erroneous  view  of  the  effect  of  the  evidence  as 
to  justify  me  in  coming  to  the  conclusion  that  there  was  no 
evidence  whatever  which  could  possibly  be  left  to  the  jury. 
I,  therefore,  come  to  the  same  conclusion  as  the  Lord  Chief 
Justice,  and  am  for  affirming  the  judgment. 

Venire  de  Tiaoo. 

Attorneys  for  plaintiff :  Harper^  Broad  &  Battcock. 
Attorneys  for  defendants :   Toung,  Maples  &  Go. 


[Law  Reports,  9  Common  Pleas,  569.] 

June  24,  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

559]  *Alli80n  V.  The  Bristol  Marine  Insurance  Com- 
pany. 

Marine  Inturanee — Policy  on  Freight — Prepayment  of  Freight — Partial  Loss, 

The  plaintiff  chartered  his  ship  to  A.  for  «  yoyage  from  Greenock  to  Bombay  with 
a  cargo  of  coala,  freight  to  be  paid  on  right  delivery  of  cargo  at  the  rate  of  42«.  per 
ton  of  20  cwt.  on  the  quantity  deliverea ;  and  it  was  provided  that  snch  freight 
shonld  be  paid,  say  one-half  in  cash  on  signing  bills  of  lading,  less  fonr  months*  inter- 
est at  bank  rate,  but  at  not  less  than  6  per  cent,  per  annum,  5  per  cent  for  insurance, 
and  2i^  per  cent  on  gross  amount  of  freight  in  lieu  of  consignment  commission  at 
Bombay,  and  the  remainder  on  right  delivery  of  cargo,  d^c. 

A  cargo  of  2,178  tons  of  coal  was  loaded,  and  bills  of  lading  signed,  and  £2,286 
was  paid  on  account  of  freight.  The  plaintiff  insured  the  freight  under  the  charter- 
party,  and  the  charterer  emcted  an  insurance  on  the  cargo,  which  was  expressed  to 
be  on  2,178  tons  of  coal  and  increased  value  thereof  by  prepayment  of  freight,  valued 
at  £4,500. 

The  ship  sailed,  and  was  lost  near  Bombay ;  about  half  the  cargo  was  lost,  and  th^ 
remainder  was  safely  delivered  to  the  consignees  of  the  charterers  free  of  freight. 
The  plaintiff,  the  shipowner,  sued  his  insurer  as  for  a  total  loss  of  the  unpaid  half 
freight     The  defendants  paid  into  court  the  half  of  suoti  unpaid  freight : 

^<?/</ (by  Cockburn,  C.J.,  Mellor,  J.,  and  Amphlett,  B.;  dissenting,  Cleasby  and 
Pollock,  BB.),  reversing  the  decision  of  the  court  below,  that  the  amonnt  of  freight 
prepaid  must  be  distributed  over  the  whole  of  the  cargo ;  and,  consequently,  the 
charterer  was  boi\nd  to  pay  to  the  plaintiff  half  the  amount  of  the  freight  remaining 
unpaid  upon  the  delivery  of  the  half  cargo ;  that  there  was  only  a  partial  loss  of 
freight,  covered  by  the  payment  into  court;  and  the  defendants  were,  therefore,  en- 
titled to  judgment 
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Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
discharging  a  rule  to  enter  a  verdict  for  the  defendants. 

The  facts  sufficiently-  appear  from  the  judgments. 

Benjamin^  Q.C.  (with  nim  (7.  Bussell^  Q.C.),  for  the  de- 
fendants :  The  right  of  the  plaintifE  to  recover  from  the  de- 
fendants depends  on  the  question  whether  he  could  not 
recover  in  respect  of  the  freight  from  the  charterer  beyond 
the  amount  paid  into  court ;  m  other  words,  whether  there 
was  a  loss  of  freight  beyond  that  amount.  Upon  the  true 
construction  of  the  charter  the  freight  must  be  treated  as  a 
freight  of  so  much  per  ton,  not  as  a  lump  sum.  The  ship- 
owner is  to  have  a  guinea  a  ton  for  the  outfit  of  *the  [560 
ship  and  the  receipt  of  the  cargo,  which  he  is  not  to  return 
in  any  event,  and  a  guinea  a  ton  for  the  delivery  of  the 
goods  on  the  other  side.  To  prevent  the  loss  of  the  advance 
to  the  charterer  if  the  goods  are  lost^  it  is  provided  that  the 
shipowner  shall  supply  him  with  the  money  for  the  premium 
of  insurance  for  the  purpose.  The  result  of  the  plain tiflf's 
contention  would  be,  that  he  would  recover  the  guinea  a 
ton  on  the  goods  that  went  to  the  bottom  at  the  shipowner's 
expense  out  of  a  fund  provided  by  him,  and  also  deduct  it 
from  the  freight  of  the  goods  delivered  in  safety.  He  would 
thus  get  it  both  ways,  and  actually  gain  by  tne  loss  of  the 
goods,  the  entire  loss  being  thrown  on  the  shipowner.  The 
term  "freight"  includes  payment  for  two  different  things; 
first,  receipt  of  the  goods  on  board,  and  the  undertaking  to 
carry;  secondly,  actual  carriage  and  delivery  at  the  end  of 
the  transit.  The  effect  of  this  charter  was  to  separate  those 
two  things,  attributing  half  of  the  freight  to  eacn. 

[CocKBUKN,  C.J.:  That  seems  to  involve  the  use  of  the 
term  "  freight "  in  two  senses  in  the  same  instrument.] 

[He  cited  Watson  v.  ShanTdand  (') ;  Kirchner  v.  F<?- 
nus^).'] 

Watkin  Williams^  Q.C.  (with  him  McLeod\  for  the  plain- 
tiff :  The  true  construction  of  the  charter  is,  that  the  whole 
quantity  of  coal  is  to  be  carried  at  a  freight  calculated  at 
the  rate  of  42^.  a  ton,  but  it  does  not  mean  that  each  42^.  is 
to  be  attributed  to  each  ton.  Half  of  the  stipulated  freight 
is  to  be  paid  in  advance,  but  the  part  prepaid  still  remains 
to  be  earned,  and  is  not  earned  until  delivery  at  the  end  of 
the  voyage.  The  meaning  of  the  provision  as  to  the  deduc- 
tion for  insurance  is  not  what  the  aef endants  allege.  As  by 
the  English  law  there  is  no  return  of  prepaid  freight,  the 
shipowner  has  no  insurable  interest  in  the  prepaid  freight, 
and  he  simply  deducts  a  sum  in  respect  of  the  amount  which 

(»)  Iaw  Rep.,  2'  H.  L.,  Sc.  804.  (»)  12  Moo.  P.  C,  861. 
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he  would,  but  for  the  prepayment,  have  had  to  pay  for  in- 
surance. It  is  not,  as  was  suggested  by  the  defendants,  an 
a,rrangement  that  if  the  half  freight  were  prepaid,  the  ship- 
owner would  provide  the  charterer  with  the  means  of  insur- 
ing it.  The  fact  that  the  mode  of  insuring  adopted,  viz.,  by 
means  of  a  valued  policy  on  the  goods,  enabled  the  char- 
terer to  recover,  in  fact,  the  prepayment  on  the  goods  lost, 
is  immaterial  to  the  decision  of  this  question,  which  turns  in 
561]  reality  *wholly  on  the  construction  of  the  charter- 
party.  It  happens  by  chance  that  by  this  means  the  char- 
terer gains  an  advantage,  but  this  can  afford  no  guide  to 
construing  the  charter.  If  the  charterer  had  insured  the 
prepaid  freight  eo  nomine  he  would  not  have  been  able  to 
recover  on  the  policy  in  respect  of  the  prepaid  freight,  if  the 
plaintiff's  construction  of  the  charterparty  be  correct,  for 
there  would  have  been  no  loss.    The  charterer  might  have 

Eocketed  the  premiums  and  have  been  his  own  insurer,  if  he 
ad  thought  proper.  The  argument  of  the  defendants  in- 
volves that  he  was  bound  to  insure  in  the  form  of  a  valued 
policy;  on  the  goods,  including  therein  the  amount  of  the 
prepaid  freight.  It  is  the  anomalous  and  exceptional  effect 
of  a  valued  polixjy  that  enabled  the  charterer  to  put  £500  in 
his  pocket  as  against  no  loss  by  him.  If  there  had  been 
nothing  about  insurance  in  the  charterparty,  it  must  have 
received  the  construction  for  which  the  plaintiff  contends. 
The  ship  has  only  earned  freight  in  respect  of  the  carriage 
of  1,000  tons  of  coal,  but  so  much  as  has  been  earned  has 
already  been  paid. 

g~Ie  cited  Mint  v.  Flemmig £).] 
emamin^  Q.C.,  in  reply:  Tne  true  effect  of  the  bargain 
was,  that  the  risk  was  to  be  shared  between  the  parties,  viz., 
that  half  the  risk,  that  on  the  prepaid  freight,  should  be  the 
charterer's  risk.  It  is  doing  violence  to  the  intention  of  the 
parties  to  hold  that  all  the  loss  is  to  fall  on  the  shipowner. 
The  shipowner  has  provided  the  charterer  with  an  indemnity 
as  to  the  prepaid  freight. 

[He  cited  The  Norway  (') ;  Merchant  Shipping  Company 
V.  Armitage {*),] 

Cur.  adv.  vult. 

June  24.     The  following  judgments  were  delivered  : 
Amphlett,  B.  :  The  action  in  this  case  was  brought  by  the 
plaintiff,  the  owner  of  the  ship  Merchant  Prince,  on  two 
policies  oi  insurance  on  the  freight  of  that  ship,  on  a  voy- 
age from  Greenock  to  Bombay,  to  recover  for  a  total  loss. 

0)  1  B.  A  Ad.,  45.  («)  1  Br.  A  Lush.,  226 ;  8  Moo.  P.  C  (N.S.),  246. 

C)  Law  Rep.,  9  Q.  B.,  99. 
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The  first  of  the  said  policies  was  dated  the  13th  of  April, 
1867,  whereby  the  defendant  insured  £500  on  "  freight  valued 
at  £2,000;"  and  the  second  policy  was  dated  on  the  23d  of 
April,  1867,  for  £700  on  ''freight  ^payable  abroad  [562 
valued  at  £2,000."  The  plaintiff  also  effected  two  other 
policies  with  other  underwriters  on  the  freight  payable 
abroad,  of  the  Merchant  Prince,  for  the  same  voyage  as 
above,  for  the  sums  of  £500  and  £300  respectively.  The 
said  ship  was  chartered  for  the  voyage  in  question  to  a  Mr. 
De  Mattos  by  a  charterparty  dated  the  7th  of  March,  1867, 
which  provided  that  the  ship  should  load  a  full  cargo  of 
coals  at  Greenock  for  Bombay,  freight  to  be  paid  on  unload- 
ing and  right  delivery  of  cargo  at  and  after  the  rate  of  42^. 
per  ton  *'  of  20  cwt.  on  the  quantity  delivered."  And  it 
was  further  provided  that  such  freight  was  to  be  paid,  say 
one-half  in  cash  on  signing  bills  of  lading,  less  four  months' 
interest  at  bank  rate,  but  at  not  less  than  5  per  cent,  per  an- 
num, 5  per  cent,  for  insurance,  and  2J  per  cent,  on  gross 
amount  of  freight  in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  right  delivery  of  the  cargo,  less  cost  of 
coal  short  delivered,  m  cash,  at  current  rate  of  exchange  for 
bills  in  London  at  six  months'  sight.  On  the  15th  of  April, 
1867,  bills  of  lading  were  signed  by  the  captain  of  the  said 
ship  for  8,178  tons  of  coals,  and  on  or  about  the  same  dav 
the  plaintiff  received  from  De  Mattos  £2,286  18*.,  for  which 
the  plaintiff  gave  the  following  receipt  indorsed  on  the  bill 
of  lading:  "Received  from  W.  N.  De  Mattos,  Esq.,  the 
sum  of  £2,286  18*.  sterling,  being  advance  of  half  freight  on 
within  shipment,  the  owner  having  paid  all  charges,  includ- 
ing consignment  commission  at  Bombay,  as  per  charterparty, 
£2,286  18*."  On  the  20th  of  April,  1867,  De  Mattos  effected 
an  insurance  on  the  said  cargo  of  the  Merchant  Prince  for 
the  said  voyage.  The  insurance  was  stated  in  the  policv  to 
be  *'  on  2,178  tons  of  coal  and  increased  value  thereof  by 
prepayment  of  freight,  valued  at  £4,500." 

On  the  27th  of  April,  1867,  the  said  ship  left  Greenock  for 
Bombay,  and  on  the  8th  day  of  August,  1867,  she  struck  on 
a  reef ,  and  there  became  a  total  wreck.  About  1,050  tons 
(which  may  be  referred  to  as  a  moiety  of  the  coals  forming 
the  cargo)  were  saved  from  the  wreck,  and  ultimately  landed 
at  Bombay.  At  the  trial  a  verdict  was  by  consent  entered 
for  the  plaintiff  for  the  full  amount  with  leave  to  move  to 
enter  the  verdict  for  the  defendants,  or  to  reduce  the  dam- 
ages ;  and  a  rule  nisi  having  been  granted  by  the  Court  of 
Common  Pleas,  cause  was  shown  against  it  in  Trinity  Term, 
and  the  same  was  discharged  and  judgment  given  for  the 
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563]  *plaintiff  for  the  full  amount  of  his  claim  with  inter- 
est. The  judgment  of  the  Court  of  Common  Pleas  pro- 
ceeded upon  the  principle  that,  according  to  the  true  con- 
struction of  the  charterparty,  the  prepaid  moiety  of  the 
freight  was  to  be  taken  in  payment  of  tne  freight  upon  the 
saved  portion  of  the  cargo,  m  which  case  the  latter  would  be 
satisfied,  and  there  would  be  a  total  loss  of  the  other  moiety 
of  the  freight  to  the  shipowner,  and  the  question  we  have  to 
determine  is  whether  that  judgment  is  correct.  It  may  be 
observed,  in  the  first  place,  that  the  effect  of  that  judgment  is, 
that  the  charterer,  while  setting  off  the  whole  of  the  prejjaid 
moiety  of  the  freight  against  the  freight  on  the  saved  moiety 
of  the  cargo  is,  at  the  same  time,  entitled  to  recover  a  moiety 
of  what  he  so  paid  in  advance  from  his  own  underwriters, 
and  will  thus  ootain  for  himself,  at  the  expense  of  the  ship- 
owner or  his  underwriter,  a  bonus  or  profit  of  £1  a  ton  in  re- 
spect of  the  coal  lost  over  and  above  the  value  of  such  coal. 

It  is,  I  think,  impossible  not  to  suspect  some  error  in  a 
judgment  which  has  led  to  a  result  so  strange  and  inequi- 
table. It  was  said,  indeed,  in  argument  before  us,  that  this 
startling  result  arises  from  the  mode  in  which  the  charterer 
effected  his  insurance,  and  that  the  apparent  anomaly  would 
not  have  existed  if  valued  policies  had  not  been  allowed  by 
our  law,  and  the  charterer  had  effected  an  insurance  simply 
on  the  prepaid  moiety  of  the  freight.  But  I  cannot  concur 
in  this  view,  for,  supposing  he  had  insured  separately  the 
prepaid  moiety  of  tne  freight  in  identical  terms  with  tne  in- 
surance effected  by  the  shipowner  in  respect  of  the  other 
moiety  of  the  freight,  the  underwriters  of  the  last-mentioned 
moietv  would,  according  to  the  principle  of  the  judgment, 
have  borne  the  whole  loss,  and  the  other  underwriters  noth- 
ing— a  result  which  appears  to  me  equally  strange  and  in- 
equitable as  the  former. 

I  venture,  however,  with  great  deference,  to  think  that  the 
assumption  upon  which  the  judgment  proceeds  is  erroneous, 
and  that  the  prepayment  of  a  moiety  of  the  freight  ought  not 
in  this  case  to  be  taken  as  a  payment  on  account  of  the 
freight  actually  earned  by  delivery  of  the  cargo,  but  on  ac- 
count of  what  might  contingently  be  earned  in  respect  of  the 
whole  cargo. 

No  doubt  it  might  have  been  stipulated,  as  it  frequently 
and,  perhaps,  generally  is  in  practice,  that  the  prepayment 
564]  of  freight  *shouid  be  taken  as  a  payment  on  account 
of  freight  actually  earned ;  but  in  the  cnarterparty  in  ques- 
tion there  is  no  express  provision  to  that  effect,  and  I  am  of 
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opinion  that  there  are  sufficient  indications  to  be  found  in  it 
that  it  was  not  so  intended  by  the  parties. 

Freight  is  by  the  charterparty  to  be  paid  after  the  rate  of 
42*.  per  ton  on  the  quantity  delivered,  and  such  freight  is 
to  be  paid,  one-half  in  cash  on  signing  bills  of  lading,  with 
certain  deductions,  and  the  remainder  on  the  delivery  of  the 
cargo.  Now,  all  this  proceeds  upon  the  assumption  that 
the  whole  freight  will  be  earned,  and  does  not  contemplate 
or  provide  for  the  case  of  a  loss  either  total  or  partial".  It  is 
clear  that  the  half  to  be  prepaid  must  be  calculated  on  the 
whole  cargo  without  reference  to  possible  loss,  and  as  it  is 
admitted  on  all  hands  that,  according  to  the  English  law, 
however  much  it  may  be  disapproved  of  by  high  authority, 
no  part  of  such  prepayment  could  be  recovered  in  any  event, 
it  appears  to  me  that  the  most  reasonable  construction  of 
the  charterparty  is  to  hold  that  for  all  purposes  the  prepay- 
ment should  be  taken  as  made  in  respect  of  the  whole  cargo, 
and  consequently  in  the  event  which  has  happened  distribu- 
table between  the  part  lost  and  the  part  saved. 

This  view  of  the  case  appears  to  be  strengthened  by  the 
deduction  allowed  for  insumnce,  which  denotes,  according 
to  Lord  Selborne  in  Shankland  v.  Watson  (^)  (which,  in 
other  respects,  has  not,  I  think,  any  material  bearing  on  the 
present  case),  that  it  was  in  the  contemplation  of  both  parties 
that  each  should  bear  the  risk  of,  or  insure  for,  one  moietjr 
of  the  freight.  This  construction,  too,  has  at  least  the  merit 
of  doing  complete  justice  between  the  parties  in  every  event. 
In  the  actual  case  before  us  the  result  will  be  that  the  char- 
terer will  have  to  pay  to  the  shipowner,  to  the  relief  of  the 
latter' s  underwriters,  one  moiety  of  the  freight  upon  the 
cargo  saved,  and  be  recouped  for  the  same  out  of  the 
moneys  received  on  his  own  policy,  which  virtually  covers 
freight  as  well  as  cargo.  If,  on  the  other  hand,  the  ship- 
owner and  charterer  nad  each  insured  for  the  value  of  a 
moiety  of  the  freight,  the  loss  would  have  fallen,  as  in  jus- 
tice it  ought,  equally  between  the  respective  underwriters. 
Or,  lastly,  if  neither  of  them  had  insured,  *or,  in  other  [565 
words,  if  each  had  been  his  own  insurer,  each  would  nave 
borne  a  moiety  of  the  loss,  which  again  would  be  quite  just, 
inasmuch  as  the  premium  of  insurance  in  respect  to  the 
charterer's  moiety  was  allowed  him  out  of  the  prepayment 
of  freight.     For  these  reasons,  I  am  of  opinion  that  the 

{)laintiff  was  not  entitled  to  recover  from  the  defendants  as 
or  a  total  loss ;  and  it  being  admitted  that  in  that  case  the 
defendants  have  paid  into  court  all  that  is  due  from  them, 

0)  Law  Rep.,  2  H.  L.,  Sc.  804. 

10  Eno.  Rep.  39 
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I  think  that  the  judgment  of  the  court  below  ought  to  be  re- 
versed, and  a  rule  to  enter  a  verdict  for  the  defendants 
made  absolute. 

Mellob,  J.:    The  plaintiff  was  the  owner  of  the  ship 
Merchant  Prince,  and  the  defendants  are  an  insurance  com- 

Sany.  The  action  is  brought  to  recover  against  the  defen- 
ants  as  for  a  total  loss  on  several  policies  of  insurance 
effected  by  the  plaintiff  with  the  defendants  on  freight  val- 
ued at  £2,000,  and  if,  under  the  circumstances  of  the  case, 
the  plaintiff  is  entitled  to  recover  as  for  a  total  loss,  the 
judgment  of  the  court  below  must  be  affirmed ;  but  if  the 
loss  is  to  be  considered  as  a  partial  loss  only,  the  defen- 
dants have  paid  into  court  sufncient  to  cover  such  partial 
loss,  and  the  judgment  of  the  court  below  must  be  reversed. 
The  facts  are  singularly  few,  and  the  question  turns  entirely 
on  the  true  construction  of  a  charterparty,  dated  the  7th  of 
March,  1867,  made  between  the  plaintiff  and  one  W.  N.  De 
Mattos,  which  provided  that  the  ship  should  load  a  full 
cargo  of  coals  at  Greenock  for  Bombay,  "freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo  at  and  after 
the  rate  of  425.  per  ton  of  20  cwt.  on  the  quantftjr  delivered." 
And  it  was  further  provided  as  follows :  ''  And  Quch  freight 
is  to  be  paid,  say  one-half  in  cash  on  signing  bills  of  lading, 
less  four  months'  interest  at  bank  rate,  l)ut  at  not  less  than 
5  per  cent,  per  annum ;  5  per  cent,  for  insurance,  and  2 J  per 
cent,  on  gross  amount  of  freight  in  lieu  of  consignment  at 
Bombay  ;  and  the  remainder  on  right  delivery  of  the  cargo, 
less  cost  of  coal  short  delivered,  in  cash,  at  current  rate  of 
exchange  for  bills  on  London  at  six  months'  sight."  On 
the  10th  of  April,  1867,  bills  of  lading  were  signed  by  the 
captain  of  the  said  ship  for  2,178  tons  of  coal,  and  on  or 
about  the  same  day  the  plaintiff  received  from  the  charterer 
566]  £2,286  185.,  for  which  he  gave  the  *f  olio  wing  receipt 
and  memorandum  on  the  bill  of  lading:  "Receiv^  of  W. 
N.  De  Mattos,  Esq^.,  the  sum  of  £2,2g6  18^.  sterling,  being 
advance  of  half  freight  on  within  shipment,  the  owner  hav- 
ing paid  all  charges,  including  consignment  commission  at 
Bombay,  as  per  charterparty."  On  the  20th  of  April,  1867, 
the  charterer  effected  an  insurance  on  the  cargo  oi  the  Mer- 
chant Prince  for  the  voyage.  The  insurance  was  stated  in 
the  policy  to  be  "on  2,178  tons  of  coal,  and  increased  value 
thereof  by  prepayment  of  freight  valued  at  £4,500."  On 
the  27th  of 'April,  1867,  the  ship  left  Greenock  for  Bombay 
and,  on  the  8th  of  August,  1867,  struck  on  a  reef  about 
eight  miles  from  Bombay  and  there  became  a  total  wreck. 
About  1,050  tons  of  the  cargo  were  saved  and  landed*  at 
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Bombay,  and  there  sold  for  account  of  whom  it  might  con- 
cern. No  further  sum  was  received  by  the  plaintiff,  or  paid 
to  him  on  account  of  the  said  freight,  beyond  the  sum  of 
£2,286  18*.  paid  in  advance. 

It  was  admitted,  in  the  argument  before  us,  that  the 
question  turned  upon  the  proper  construction  of  the  charter- 
party  and  the  payment  of  one-half  freight  in  advance  on 
the  signing  of  the  bills  of  lading.  It  was  contended  for  the 
plaintiff  tnat  the  freight  being  made  payable  on  unloading 
and  right  delivery  oi  cargo,  at  and  after  the  rate  of  42*.  per 
ton,  was  a  mere  mode  of  estimating  the  total  freight,  and 
that  the  meaning  of  the  words,  such  freight  is  to  be  paid, 
*' say  one-half  in  cash  on  signing  bills  of  lading,  less  four 
months'  interest,  &c."  was,  that  the  payment  should  enure 
as  a  payment  of  half  the  total  freight,  and  assuming  the 
total  freight  to  which  he  would  have  been  entitled  on  un- 
loading and  right  delivery  at  Bombay  to  be  £4,000,  in  round 
numbers,  he  had  only  received  £2,000,  and  was  entitled  to 
claim  from  the  defendants  for  the  residue  as  representing 
his  loss  by  the  perils  insured  against.  I  cannot  accede  to 
that  view  of  the  case,  and  I  do  not  think  such  is  the  true 
effect  of  the  charterparty.  The  agreement  that  the  freight 
was  to  be  paid  on  unloading  and  right  delivery  of  the  cargo 
at  and  after  the  rate  of  42*.  per  ton  of  20  cwt.  on  the  quan- 
tity delivered,  is  followed  by  a  stipulation  that  *'such 
freight  was  to  be  paid,  say  one-half  in  cash  on  signing  bills 
of  lading,  less  four  months'  interest  at  bank  rate,  but  at 
not  less  than  5  per  cent,  per  annum  ;  5  per  cent,  for  insur- 
ance, and  21  on  gross  amount  of  freight  in  lieu  of  Qonsiga- 
ment  at  Bombay,  and  the  remainder  on  right  *delivery  [ooT  ' 
of  the  .cargo,  &c."  Not  only,  therefore,  was  one-hilf  of 
such  freight  to  be  paid  in  cash  on  signing  bills  of  lading, 
but  there  was  a  deduction  of  5  per  cent,  for  insurance  in 
respect  of  the  amount  paid  in  advance.  And  the  charterer 
did  accordingly,  on  tjie  20th  of  April,  1867,  effect  an  insur- 
ance "on  2,178  tons  of  coal  and  increased  value  thereof  by 
prepayment  of  freight  valued  at  £4,500."  It  was  agreed  on 
all  hands  that  no  .part  of  the  freight  so  paid  in  advance 
could  ever  thereafter  be  recovered  back  from  the  pl^,intiff  by 
the  charterer,  and  consequently  the  sea  risk  of  so  much  of  the 
freight  as  was  paid  in  advance  was  transferred  from  the  plain- 
tiff to  the  charterer.  It  seems  to  me  that  the  effect  of  thiB  con- 
tention on  the  part  of  the  plaintiff  must  be  that  the  payment 
in  advance  was  really  a  payment  of  the  freight  upon  one^  half 
of  the  cargo,  leaving  the  freight  on  the  other  half  of  the  cargo 
to  be  paid  on  right  delivery.     The  agreed  freight  was  to  be 
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at  and  after  the  rate  of  42^.  per  ton  on  the  quantity  deliv- 
ered, but  there  is  nothing  by  which  half  the  cargo  can  be 
separated  from  the  remainder,  and  ear-marked  as  the  por- 
tion in  respect  of  which  the  freight  was  paid  in  advance. 
The  whole  cargo  was  insured  by  the  charterer  as  made  more 
valuable  by  the  prepayment  of  half  freight  in  advance,  and 
it  appears  to  me,  under  the  words  ''at  and  after  the  rate  pf 
42^.  per  ton  on  the  quantity  delivered,"  both  the  freight 
and  payment  must  be  distributed  over  the  entire  cargo,  and 
that  the  payment  in  advance  was  an  equivalent  to  the  pay- 
ment of  £1 1^.  on  every  ton  of  the  cargo,  so  as  to  reduce  tlie 
amount  of  freight  payable  by  the  charterer  on  delivery  to 
the  like  sum  per  ton.  I  cannot  agree  that  the  true  mode  of 
estimating  the  loss  sustained  by  the  plaintiff  is  to  lump -the 
freight  at,  say  £4,000  for  the  voyage,  and  seeing  that,  inas- 
much as  he  received  payment  m  advance  of  £2,000  only, 
that  therefore  his  loss  is  the  difference  between  that  sum 
and  £4,000.  I  think  that  he  lost  by  the  perils  of  the  sea 
£1  Is.  upon  all  the  coals  that  were  lost  and  became  incapable 
of  delivery  by  reason  of  such  perils,  and  that  under  the  cir- 
cumstances it  constituted  a  partial  loss  only,  and  that  he 
was  only  entitled  to  be  indemnified  by  the  defendants  to 
that  extent ;  and  as  the  amount  paid  into  court  covers  that 
loss,  the  defendants  are  entitled  to  succeed,  and  that  the 
judgment  of  the  court  below  ought  to  be  reversed. 
o6yJ  *CocKBUR]sr,  C.J.:  I  concur  in  the  conclusion  of  my 
Brothers  Mellor  and  Amphlett  in  this  case.  The  facts  are 
simple.  The  plaintiff  claims  for  a  total  loss  on  a  policy  of 
insurance  on  freight  to  be  earned  on  a  vovage  of  the  ship  the 
Merchant  Prince  from  Greenock  to  Bombay.  If,  according 
to  the  terms  of  the  charterparty,  the  plaintiff  as  between  him- 
self and  the  charterer  of  the  ship  was,  under  the  circumstances, 
entitled  to  claim  a  portion  of  the  freight,  he  cannot  recover  on 
a  claim  for  a  total  loss.  The  question  turns  therefore  on  his 
right 'under  the  charterparty,  in  other  words,  on  the  true 
construction  of  the  charterparty.  Now  by  the  terms  of  the 
charterparty  the  freight  which  was  to  be  earned  on  the  car- 
riage of  a  cargo  of  coals  was  to  be  paid  \'  on  the  unloading 
and  right  delivery  of  the  cargo  at  and  after  the  rate  of  425.  per 
ton  of  20  cwt.  on  the  quantity  delivered,"  and  *'  such  freight 
was  to  be  paid  one- half  in  cash  on  signing  bills  of  lading,  less 
four  months'  interest  at  bank  rate,  but  not  less  than  6  per 
cent. ;  5  per  cent,  for  insurance,  and  2J  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and  the  remainder 
on  right  delivery  of  the  cargo  less  cost  of  coal  short  delivered, 
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in  cash  at  current  rate  of  exchange  for  bills  on  London  at 
six  months'  sight." 

Bills  of  lading  were  signed  by  the  captain  for  a  certain 
amount  of  coal,  and  a  sum  was  thereupon  paid  bv  the  char- 
terer to  the  owner,  calculated  to  amount  to  one-naif  of  the 
freight,  so  as  to  satisfy  the  stipulation  of  the  charterparty. 

A  portion  of  the  cargo  was  lost  on  the  voyage  by  the 
perils  insured  against.  The  remaining  portion  was  delivered 
up  bj  the  captain  on  the  completion  of  the  voyage  to  the 
consignees  of  the  charterer  without  any  further  demand  of 
freight,  on  the  assumption  that  the  freight  was  only  de- 
mandable  in  respect  of  the  portion  actuafiy  delivered,  and 
that  such  freight  was  satisfied  by  the  amount  paid  in  ad- 
vance on  account  of  freight.  J3ut  the  insurers  are  not 
bound  by  the  acquiescence  of  the  shipowner  in  this  view  of 
his  right,  and  if  tne  shipowner  was  entitled  in  point  of  law 
on  the  true  construction  of  the  charterparty  to  claim  addi- 
tional freight,  the  insurer  is  justified  in  insisting  that  there 
has  not  been  a  total  loss  of  freight,  and  if  this  contention  is 
right  the  loss  can  only  be  a  partial  loss,  in  which  case,  there 
having  been  a  *payment  into  court  as  on  a  partial  loss,  [569 
the  defendants  will  be  entitled  to  our  judgment. 

The  question  depends  on  whether  the  remainder  of  the 
freight  being  payable  on  the  right  delivery  of  the  cargo  the 
portion  of  the  freight  paid  in  advance  can  be  appropriated 
to  the  amount  of  cargo  actually  delivered,  or  whether  the 
amount  so  prepaid  must  be  considered  as  paid  in  respect  of 
the  entire  cargo  and  distributed  over  the  whole  cargo,  in- 
cluding the  part  of  it  which  was  lost  as  well  as  the  part 
delivered.  It  appears  to  me  that  this  question  must  be 
considered  irrespectively  of  the  insurances  which  the  ship- 
owner or  the  charterer  may  have  effected  for  the  protection 
of  their  actual  or  supposed  interests,  in  other  words,  ac- 
cording to  the  terms  of  the  charterparty  and  the  rights  and 
liabilities  of  the  parties  as  thereby  created.  Now  I  cannot 
but  suppose  that  on  a  charterpartv  of  this  description  a 
payment  of  freight  in  advance,  which  by  the  English  law  in 
case  of  the  loss  of  the  cargo  cannot  be  recovered  back,  pre- 
supposes in  the  contemplation  of  the  parties  a  delivery  of 
the  entire  cargo,  and  is  paid  in  respect  of  the  entire  cargo, 
and  is  therefore  distrioutable  over  the  entire  cargo,  for 
which  reason  it  is  not,  as  it  appears  to  me,  competent  to  the 
owner  of  the  cargo  to  appropriate  the  whple  of  the  amount 
prepaid  to  that  portion  of  the  cargo  which  is  actually  deliv- 
ered, and  he  can  only  have  the  benefit  of  such  prepayment 
pro  rata  on  the  cargo  delivered.     On  this  short  ground  I 
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am  of  opinion  that  one-half  of  the  freight  remains  payable 
on  the  cargo  delivered,  and  that  consequently  there  has  been 
no  total  loss,  so  that  the  claim  of  the  plaintiff  as  for  a  total 
loss  falls. 

Cleasby,  B.:  In  this  case  the  plaintiff,  a  shipowner, 
claimed  a  total  loss  npon  valued  policies  on  freight,  the 
voyage  being  from  Greenock  to  Bombay.  The  defendants 
paid  into  court  half  the  amount. 

The  plaintiff  alleged  that  he  had  insured  the  freight  which 
he  was  to  receive  at  the  termination  of  the  voyage,  and  that 
as  in  consequence  of  the  perils  insured  against  he  was  en- 
titled to  receive  none,  there  was  a  total  loss.  The  defen- 
dants contended,  that  in  the  events  which  had  happened 
the  plaintiff  was  entitled  to  receive  at  the  termination  of  the 
570]  voyage  half  the  freight  insured,  *and  so  there  was  a 
partial  loss  only.  Thus  the  subject  of  dispute  between  the 
parties,  viz.,  the  right  to  freight  at  the  termination  of  the 
voyage  under  the  circumstances,  depended  upon  the  proper 
construction. of  the  charterparty,  which  was  admitted  to  be 
the  only  question  raised  in  the  case,  an(i  was  the  only  one 
argued  before  us.  The  charterparty  between  the  plaintiff 
and  one  De  Mattos,  under  which  the  freight  was  to  be 
earned,  was  dated  the  7th  of  March,  1867,  and  provided  that 
the  ship  should  load  a  full  cargo  of  coals  at  Greenock  for 
Bombay,  freight  to  be  paid  on  unloading  and  right  delivery 
of  cargo  at  and  after  the  rate  of  42s,  per  ton  of  20  cwt.  on 
the  quantity  delivered*  And  it  was  further  provided  as 
follows:  ''and  such  freight  is  to  be  paid,  say  one-half  in 
cash  on  signing  bills  of  lading,  less  four  months'  interest  at 
bank  rate,  but  not  less  than  5  per  cent,  per  annum ;  5  per 
cent,  for  insurance,  and  2^  per  cent,  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and  the  remain- 
der on  right  delivery  of  the  cargo,  less  cost  of  coal  short  de- 
livered, in  cash  at  current  rates  of  exchange,  for  bills  on 
London  at"  six  months'  sight."  The  cargo  was  put  on  board, 
and  half  the  estimated  amount  of  freight  paid,  £2,286  18^., 
the  receipt  being  as  follows;  ''Received  from  W.  N.  De 
Mattos,  Esq.,  the  sum  of  £2,286  185. ,  being  advance  of  half 
freight  on  within  shipment,  the  owner  having  paid  all 
charges,  including  consignment  commission  at  Bombay  as 
per  charterparty*"'  The  plaintiff  effected  two  policies  on 
freight,  and  De  Mattos  effected  a  policv  on  the  cargo,  add- 
ing to  the  value  the  half  freight  paid  by  him.  The  vessel 
having  sailed  on  the  voyage,  and  half  the  cargo  having  been 
lost  by  the  perils  of  the  sea,  arrived  at  Bombay  with  half 
the  cargo ;  and  it  appearing  that  the  freight,  at  42^.  per  ton, 
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of  what  arrived  was  not  more  than  the  sum  of  £2,286  185. 
already  received  by  the  owner  for  freight,  the  captain  de- 
livered the  cargo  free  of  freight,  and  the  plaintiff  brought 
Ms  action,  having,  as  he  contended,  totally  lost  by  the  perils 
the  freight  which  he  expected  to  receive  at  Bombay,  and 
which  he  had  insured.  So  the  question  is,  was  the  captain 
bound  to  deliver  the  cargo  which  arrived  free  of  freight  be- 
yond that  already  paid,  or  could  he  have  insisted  upon  pay- 
ment of  one-half  freight  upon  the  quantity  delivered  ?  There 
is  nothing  unusual  in  the  terms  of  this  charterparty.  It  is 
quite  common  for  *the  shipowners  to  be  put  in  funds  [57 1 
by  a  prepayment  of  freight,  although  properly  speaking 
freight  is  what  is  earned  by  the  carriage  of  goods  to  their 
destination,  and  when  that  is  done  the  deductions  made  in 
the  present  case  are  intended  to  put  the  shipowner  in  the 
same  position  as  if  the  freight  had  been  paid  at  the  end  of 
the  voyage,  the  first  deduction  being  interest  for  the  esti- 
mated duration  of  the  voyage,  four  months,  which  the 
owner  gained  by  the  prepayment ;  the  second,  the  amount 
of  insurance  which  he  saved  by  having  the  payment  actually 
made  and  no  longer  subject  to  risk ;  requiring  no  insurance, 
and  the  third,  the  consignment  commission  wnich  he  would 
have  to  pay  to  the  broker  to  whom  the  ship  was  consigned 
at  the  other  end  for  collecting  the  freight. 

All  this  is  only  a  mode  of  calculating  the  amount  to  be 
paid  for  one-half  the  freight,  and  clearly  imposes  no  obliga- 
tion upon  the  charterer.  According  to  the  law  of  England 
a  payment  made  in  advance  on  account  of  freight  cannot  be 
recoverd  back  in  the  event  of  the  goods  being  lost,  and  inca- 
pable of  delivery.  This  must  be  considered  as  settled,  hav- 
ing been  decided  as  long  ago  as  1863  and  not  departed  from 
since,  though  Lord  Chief  Justice  Cockburn  has  expressed  a 
wish  that  the  law  was  otherwise,  and  in  conformity  with  the 
law  of  most  other  countries :  see  Byrne  v.  Schiller  {^),  And 
the  consequence  is,  that  the  amount  so  prepaid  for  freight  is 
no  longer  at  the  risk  of  the  shipowner,  but  at  the  risk  of 
the  charterer,  and  he  has  an  i;isurable  interest  which  he  may, 
if  he  thinks  proper,  insure  as  a  part  of  his  insurance  on  the 
cargo,  or  otherwise.  But  whether  he  does  or  not  can  make 
no  difference  as  to  the  freight  which  becomes  payable  upon 
the  shipowner's  being  ready  to  deliver  at  the  port  of  desti- 
nation. If  there  had  been  a  charter  in  the  present  case 
without  any  clause  for  prepayment  of  one-half,  and  the 

foods  had  been  put  on  board  and  half  lost,  what  would 
ave  been  the  freight  payable  ?    Undoubtedly  freight  at  the 

(»)  Law  Rep.,  6  Ex.,  826. 
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stipulated  rate  upon  the  half  cargo  carried  to  its  destination. 
The  meaning  of  the  word  "freight"  nmst  be  the  same,  ia 
my  opinion,  whether  there  be  a  prepayment  or  not,  and 
thus  in  the  present  case  all  the  freight  which  became  payable 
was  the  one-half  which  had  already  been  satisfied,  and  so 
572]  the  other  *halfwhich  was  insured  was  totally  lost;  and 
this  IS  the  meaning  of  the  word  "freight"  expressed  in  the 
charterparty :  "Freight  to  be  paid  upon  unloading,  and 
right  delivery  of  the  cargo  at  and  after  the  rate  of  42^.  per 
ton  upon  the  quantity  delivered."  Some  confusion  is  intro- 
duced into  the  case  by  the  circumstance  that  the  payment 
to  be  made  is  of  one-half  of  the  freight,  and  this  gives  rise 
to  the  idea  that  there  is  afterwards  a  joint  risk  in  the  whole 
freight,  whereas  it  is  in  reality  a  case  of  debtor  and  creditor, 
and  not  of  Joint  risk,  and  a  payment  of  a  sum  on  account 
of  freight  to  be  earned  fixed  oy  agreement  of  the  parties  at 
half  the  estimated  freight.  But  to  get  rid  of  this  source  of 
error  suppose  that  the  payment  was  of  £1,000  on  account  of 
freight-  The  owner  would  make  certain  deductions  on  ac- 
count of  the  earlier  and  sure  payment,  and  receiving  the 
balance,  which  might  be  £950,  would  give  a  receipt  for 
£1,000  on  account  of  freight  (as  he  has  in  the  present  case 
for  £2,286  18^.^  Upon  the  arrival  of  the  ship  it  might  ap- 
pear that  the  freight  earned  came  to  £1,500,  and  if  so  the 
charterer  gets  the  full  benefit  of  the  £1,0(X)  paid,  and  pays 
the  balance  of  £500.  If  he  has  insured  his  prepaid  freight 
for  £1,000  he  can  be  entitled  to  receive  nothing,  because  he 
has  lost  nothing  by  perils,  but  had  the  full  benefit  of  his 
prepayment.  If  the  freight  due  on  the  arrival  of  the  ship 
had  been  £750  from  cargo  being  lost  to  a. larger  amount,  he 
would  have  the  benefit  of  his  payment  to  the  extent  of  £760, 
and  would  be  entitled  to  receive  the  £250  lost  from  the 
underwriters,  as  a  partial  loss.  The  case  here  is  the  same ; 
there  is  a  receipt  for  £2,286  I85.,  the  amount  of  half  the 
estimated  freight.  It  is  still  a  payment  on  account  of  freight, 
and  De  Mattos  was  entitled  to  and  had  the  full  benefit 
of  it.  I  will  only  add  upon  tjiis  part  of  the  case  that  the 
error  (if  I  may  be  allowed  the  expression)  is  in  concluding 
that,  because  the  shipowner  and  charterer  are  each  inter- 
ested in  half  of  the  freight,  therefore  their  interest  in  the 
whole  is  the  same.  But  that  is  not  the  case,  because,  inde- 
pendent of  the  equality  of  amount  there  is  a  priority  of 
payment.  The  prepayment  should  satisfy  that  which  was 
first  earned  to  the  amount  of  the  prepayment.  It  is  like  the 
case  of  a  mortgage  for  £2,000,  to  which  two  persons  are  en- 
titled in  halves,  but  one  is  to  be  paid  off  in  preference  to  the 
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other,  so  that  if  the  security  is  insufficient  that  part  only 
could  be  *paid.  Each  is  ihterested  to  the  same  amount,  [573 
viz.,  one-half,  but  they  have  not  the  same  interest  in  the 
whole.  The  learned  counsel  for  the  defendants  relied  very 
much  in  the  course  of  his  argument  upon  the  deduction  of 
the  5  per  cent,  for  insurance  of  the  naif  freight,  which  he 
repeatedlv  described  as  money  paid  to  the  charterer  to  be 
applied  for  that  purpose,  so  as  to  give  the  shipowner  an 
interest  in  its  being  so  applied,  and  make  the  insurance  ac- 
crue to  his  benefit.  But  this  appears  to  me  to  be  a  mistaken 
view  of  the  deduction,  which  €s  in  reality  only  a  mode  of 
arriving  at  an  equivalent  for  what  the  shipowner  would  re- 
ceive at  the  end  of  the  voyage,  and  placing  the  charterer  in 
the  same  position  as  the  shipowner  would  have  been  in  as 
regards  insurance,  and  with  the  same  option  to  insure  or  not. 
The  learned  counsel  also  relied  very  much  on  the  obvious 
gain  to  the  charterer  if  he  insured  his  cargo  at  a  value  in- 
creased by  the  prepayment  in  the  event  which  happened, 
viz.,  of  one  half  oeing  lost  bv  the  perils.  It  was  said  that 
he  would  be  repaid  one  hali  of  his  advance  by  the  under- 
writers on  the  goods,  and  then  get  the  one  half  of  his  goods 
delivered  free  of  freight,  and  so  have  the  benefit  of  the  whole 
advance,  the  result  being  a  gain  of  one-half  the  amount  ad- 
vanced. This  was  explained  by  the  learned  counsel  for  the 
plaintiff,  but  not  so  fully  as  it  might  have  been,  probably 
because  he  thought  the  matter  too  clear  to  need  further  ex- 
planation. It  is  accounted  for  in  this  way.  If  the  charterer 
had  insured  his  real  interest  at  risk,  viz.,  the  prepaid  freight, 
£2,268,  then,  if  at  the  end  of  the  voyage  the  ireight  payable 
had  amounted  only  to  that  sum,  he  would  have  had  the  full 
benefit  of  the  payment  made  in  discharge  of  the  freight,  and 
would,  of  course,  have  recovered  nothing  under  his  policy, 
and  no  profit  would  have  been  made.  But  by  "means  of  a 
valued  policv  on  the  goods,  in  which  the  value  of  the  goods 
is  increased  by  the  amount  of  the  prepaid  freight,  this  false- 
hood (as  it  may  be  called)  is  introduced,  viz.,  that  all  the 
goods  are  supposed  to  be  so  increased  in  value,  whereas  in 
reality  those  only  are  increased  in  value  which  arrive  at  their 
destination,  and  thus  if  any  were  lost  the  charterer  recovers, 
not  upon  the  real  value,  but  upon  that  value  increased  by 
the  proportion  of  freight,  and  he  so  makes  a  profit  by  insur- 
ing the  goods  beyond  their  value.  He  may  do  this  in  any 
case,  by  insuring  *beyond  the  value,  if  the  under-  [574 
writers  agree  to  it,  and  they  cannot  object  to  it,  because  they 
get  paid  the  premium  in  proportion.  This  is  the  explana- 
tion of  the  profit  made  by  De  Mattos,  viz.,  that  the  goods 
10  Eng.  Rep.  40 
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lost  were  insured  beyond  their  value,  and  so  a  profit  was  ob- 
tained, instead  of  a  mere  indemnity. 

I  do  not  think  we  can  depart  from  the  settled  meaning  of 
the  word  ''freight,"  and  the  meaning  expressly  given  to  it 
in  this  charterparty,  viz.,  the  amount  to  be  paid  at  the  end 
of  the  voyage  for  what  is  readv  for  delivery  at  the  stipu- 
lated rate.  This  had  been  wholly  satisfied  by  the  advance 
made,  and  so  the  shipowner  was  entitled  to  receive  no  more, 
and  the  captain  was  right  in  delivering  the  half  cargo  free 
of  freight. 

The  result  is,  that  the  fpeight  which  was  insured  was 
wholly  lost  by  the  perils,  and  the  judgment  of  the  court  be- 
low, which  is  founded  upon  this  conclusion,  must,  in  my 
opinion,  be  affirmed.  I  beg  to  add  one  other  remark  upon 
the  construction  of  this  contract.  Charterparties  containing 
provision  for  prepayment,  or  advances  to  the  master  with 
the  same  effect  as  prepayment,  have  been  usual  as  long  as  I 
remember,  and  it  is  not  too  much  to  say  that  thousands  of 
such  charters  have  been  effected,  upon  which  the  captains 
of  vessels  have  acted  in  all  parts  of  the  world  with  tne  re- 
sponsibility of  delivering  or  refusing  to  deliver  the  cargoes, 
and  in  order  to  discharge  their  duty  they  must  have  made 
themselves  acquainted  with  the  effect  oi  prepayment,  and 
their  duty  ought  to  be  a  plain  one,  and  not  depend  upon 
nice  distinctions  ;  and  it  is  a  plain  one,  if  they  have  to  con- 
sider only  what  is  the  freight  earned  and  what  amount  has 
been  prepaid.  In  the  present  case  there  appears  to  have 
been  no  question  between  the  shipowner  and  the  charterer 
as  to  the  proper  mode  of  performing  the  contract.  The  cap- 
tain delivered  the  goods  free  of  freight,  because  a  sum  of 
money  equal  to  the  freight  earned  had  been  paid.  But  a 
■  third  party,  the  present  defendants,  now  say  tnat  the  cap- 
tain was  so  ignorant  of  his  rights  as  to  have  delivered  the 
goods  free  of  freight,  when  he  had  a  claim  of  £1,000.  It 
would  be  strange,  but  he  may  have  acted  in  ignorance  of 
the  proper  effect  of  the  agreement.  I  could  not  properly 
construe  an  agreement,  especially  in  a  court  of  error,  hy 
what  the  parties  understood  to  be  the  effect  of  it ;  but  I  must 
say  my  own  clear  view  of  the  legal  effect  of  an  agreement  in 
575]  common  *use  is  confirmed  by  finding  that  the  parties 
to  it,  who  may  be  taken  to  be  well  acquainted  with  such 
agreements,  acted  in  conformity  with  that  view. 

My  Brother  Pollock  concurs  in  this  judgment. 

Judgment  reversed. 

Attorney  for  plaintiff :  Nash, 

Attorneys  for  defendants :  Argles  &  Rawlins. 
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[Law  Reports,  9  Common  Pleas,  675.] 
June  26,  1874. 

♦Lord  Bolingbroke  v.  The  Local  Board  of  Swindon 

New  Town. 

Master  and  Servant — AiUhority — Scope  of  EmploymenL 

A  local  board  of  health,  being  in  occupation  of  a  sewage  farm,  had  given  plenary 
powers  for  the  management  of  such  farm  in  the  most  beneficiid  manner  to  one  n. 
A  ditch  ran  between  the  farm  and  the  land  of  the  plaintifE.  With  a  view  to  render- 
inff  such  ditch  more  capable  of  carrying  off  the  drainage  from  the  i&rm,  B.  wrong- 
fully went  upon  the  plaintiff's  land  and  pared  away  his  side  of  tlie  ditch,  and  cut 
down  86  much  of  the  brushwood  and  underwood  on  the  plaintiff's  side,  as  impeded 
the  flow  of  drainage  alonff  the  ditch : 

Heldt  that  the  acts  so  done  by  B.  were  not  within,  the  scope  of  hut  employment ; 
*and  consequently  the  local  board  were  not  liable  for  them  at  the  suit  of  the  plaintiff, 
there  being  no  implied  authority  from  the  board  to  do  them.' 

Trespass  to  land.    Plea,  not  guilty.    Issue  thereon. 

At  the  trial  before  Quain,  J.,  at  the  Wilts  Assizes,  the 
facts  were  as  follows :  The  defendants  were  the  proprietors 
of  a  sewage  farm,  which  they  used  for  the  disposal  of  their 
sewage,  and  had  intrusted  the  management  of  it  to  one 
Buchan.  It  was  shown  that  thev  had  given  Buchan  the 
most  ample  powers  to  manage  the  farm  in  the  most  beneficial 
way  with  a  view  to  the  purposes  for  which  they  used  it.  *  It 
was  necessary  for  those  pui^oses  that  the  drainage  from  the 
farm  should  be  effective.  A  ditch  divided  the  farm  from 
the  plaintiff's  lands^  With  a  view  to  render  the  ditch 
more  efficient  for  drainage  purposes,  Buchan  wrongfully 
went  on  to  the  plaintiff's  land  and  pared  away  the  plain- 
tiff's side  of  the  ditch,  and  cut  down  brushwood,  and 
underwood,  and  trees  which  impeded  the  flow  through 
the  ditch.  The  defendants  never  interfered  with  Buchan' s 
management  of  the  farm,  but  left  all  to  him,  *only  [576 
paying  the  necessary  expenses.  Upon  those  facts  the  learned 
judge  directed  a  verdict  for  the  defendants,  with  leave 
to  the  plaintiff  to  move  to  enter  it  for  himself,  ^or  damages 
to  be  assessed  by  an  arbitrator,  on  the  ground  that  Buchan 
had  authority  to  do  what  he  did  from  the  defendants. 

A  rule  nisi  had  been  obtained  accordingly. 

Lopes ^  Q.C.,  and  MacJcey  showed  cause  :  They  contended 
that  there  was  no  implied  authority  on  the  part  of  Buchan 
to  commit  a  trespass  on  the  land  of  the  plaintiff,  such  an 
act  not  being  within  the  scope  of  his  authority,  which  was 
confined  to  dealing  with  the  farm.     They  cited  Limpus  v. 
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Oeneral  Omnibus  Co,  (*) ;  Seymour  v.  Greenwood  (') ;  Lyons 
V.  Martin  (*) ;  PouUon  v.  8ovih  Western  Ry,  Co.  {*) 

CoU^  Q.C.,  and  Finder  supported  the  rule:  They  con- 
tended that  the  case  came  within  the  principle  that  where  a 
person  puts  another  in  his  place  to  represent  him  with  re- 
gard to  the  management  of  a  business,  he  is  liable  for  all 
acts,  however  wrongful,  which  the  person  so  acting  for  him 
may  do,  acting  hona  iide  with  the  intention  of  carrying  out 
the  business  intrusted  to  him:  They  cited  Barwick  v.  Mnq- 
lish  Joint  Stock  Bank  {*) ;  Bayley  v.  Manchester^  SheMeld 
and  Lincolnshire  Ry.  Co,  (•) ;  Mackayv.  Commercial  Bank 
of  New  Brunswick  Q. 

Keating,  J.:  We  have  had  the  advantage  of  very  able 
arguments  on  both  sides,  and  the  authorities  have  been  very 
f uuy  brought  before  us.  I  come  without  difficulty  to  the 
conclusion  that  the  rule  ought  to  be  discharged.  There  is 
no  question  but  that  a  trespass  was  committea  on  the  plain- 
tiffs land,  and  the  only  question  is  as  to  the  defendants' 
liability  for  it.  The  local  Doard  had  taken  a  sewage  farm 
and  had  intrusted  the  management  of  it  with  most  extensive 
powers  to  Buchan.  The  board  do  not  seem  to  have  inter- 
fered with  him  at  all,  he  employed  the  laborers,  and  the 
only  part  the  board  seems  to  have  taken  was  to  give  Buchan 
57 1]  cheeks  *for  the  purposes  of  the  necessary  payments. 
It  was  necessary,  as  Buchan  thought,  and  probably  rightly 
thought,  to  increase  the  fall  of  a  drain  or  watercourse  divid- 
ing the  land  of  the  board  and  that  of  the  plaintiflf.  To  do 
that  completely  he  thought  it  necessary  to  deepen  the  bed 
of  the  drain,  and  to  straighten  it  hy  means  of  cutting  away 
both  sides,  and  cutting  such  portion  of  the  brushwood, 
underwood,  and  trees  on  the  plaintiflf  s  land,  as  well  as  on 
the  board's  land,  as  impeded  the  course  of  the  stream.  Mr. 
Justice  Quain  thought  at  the  trial  that  there  was  no  evidence 
to  fix  the  defendants  with  liability  for  the  acts  of  Buchan, 
and  directed  a  verdict  for  the  defendants,  reserving  leave  to . 
move.  I  think  that  he  was  right  in  so  doing.  It  has  been 
well  argued  by  Mr.  Pinder  that  the  liability  of  principals 
for  the  acts'  or  representations  of  agents  has  been  carried  in 
the  case  of  commercial  matters  to  a  very  considerable  length, 
and  he  cited  various  cases,  e.  g.,  Barwick  v.  English  Joint 
Stock  Bank  (*),  tending  to  show  that  undoubtedly  where,  in 

0)  1  H.  A  C,  626;  82  L.  J.  (Ex.).  34.        (*)  Law  Rep.,  2  Ex..  259. 
{*)  6  H.  4  N.,  869;  7  H.  4  N.,  866;         (•)  Law  Rep.,  7  C.  P..  416;  8  C.  P., 

80  L.  J.  (Ex.),  189,  827.  148. 

(»)  8  Ad.  4  E.  612.  (')  Law  Rep.,  6  P.  C,  394. 

(*)  Law  Rep.,  2  Q.  B.,  684. 
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commercial  and  other  matters,  a  principal  gives  such  large 
and  extensive  powers  to  an  agent  as  to  put  nim,  as  it  were, 
in  place  of  himself,  he  is  liable  even  for  the  wrongful  acts 
committed  by  the  agent  in  the  course  of  the  employment  or 
the  carrying  out  of  the  business  with  which  he  is  intrusted. 
Bank  managers  and  other  agents  have  no  doubt  been  guilty 
of  false  representations,  and  the  principals  have  been  held 
liable. 

All  these  cases  show  that  the  liability  of  the  principal  ex- 
tends to  all  acts  done  by  the  agent  in  furtherance  an* within 
the  scope  of  the  business  with  which  he  was  intrusted.  The 
case  of  PouUon  v.  South  Western  Ry,  Co.  (*)  seems  to  me  to 
illustrate  the  distinction  between  the  class  of  cases  of  which 
it  is  an  example  and  the  class  of  cases  to  which  Mr.  Pinder 
drew  our  attention,  of  which  Bayley  v.  Manchester^  Sheffield 
and  Lincolnshire  Ry.  Co.  {*)  may  be  taken  as  an  example. 
In  the  latter  case  a  railway  porter,  having  been  intrusted 
with  a  general  authority  for  certain  purposes  in  connection 
with  the  management  of  the  carriages  of  his  employers  in 
the  station  where  he  was  employed,  the  company  was  held 
liable  for  his  wrongful  act  in  removing  a  passenger  from  a 
carriage  which  he  erroneously  thought  was  the  wrong  car- 
riage. *In  Poulton  V.  South  Western  Ry.  Co.  (*)  the  [578 
servant  was  authorized  to  arrest  persons  in  certain  cases, 
but  the  company  itself  had  no  power  in  other  cases  to  arrest, 
and  the  servant  arrested  the  plaintiflf  in  a  case  in  which  the 
company  had  no  power  to  arrest,  and  it  was  held  that  there 
could  be  no  implication  of  authority  from  the  company  to 
the  servant  to  arrest  in  cases  where  the  company  nad  no 

Sower  tOv  arrest  itself.  In  applying  the  principles  to  be  de- 
uced from  these  authorities  to  the  facts  of  the  present  case, 
it  seems  to  me  that  the  authority  which  was  given  to  Buchan 
was  confined  to  the  defendants'  farm  and  its  management, 
and  could  not  be  extended  so  as  to  authorize  him  to  commit 
a  trespass  on  the  land  of  a  neighbor,  even  though  he  might 
think  the  act  he  did  was  for  the  benefit  of  the  neighbor. 
The  powers  given  to  him  with  respect  to  the  management  of 
the  defendants'  farm  were  no  doubt  very  wide,  but  I  do  not 
see  how  they  could  authorize  a  wrongful  act  on^another 
person's  land  or  render  his  employers  liable  for  his  wilful 
act  of  trespass.  It  was  ur^ed  by  Mr.  Pinder  that  the  de- 
fendants had  derived  benefit  from  the  acts  of  Buchan.  In 
some  cases  the  consideration  that  the  employer  has  elected 
to  take  the  benefit  of  the  wrongful  act  is  important ;  but  the 
argument  loses  its  weight  where,  as  in  the  present  case,  the 

0)  Law  Rep.,  2  Q.  B.,  684.        (*)  Law  Rep.,  7  C.  P.,  415 ;  8  C.  P.,  148. 
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defendants  are  obliged  to  take  things  as  they  stand,  and 
have  no  option  in  the  matter.  On  the  whole,  admitting  that 
the  cases  run  rather  closely  on  this  subiect,  I  am  of  opinion 
that  this  case  is  clearly  on  the  side  of  the  line  on  which  my 
Brother  Quain  placed  it,  and  this  rule  should  be  discharged. 

Grove,  J. :  I  am  of  the  same  opinion.  It  is  difficult,  no 
doubt,  to  lay  down  an  exact  absolute  line  of  demarcation 
between  acts  done  within  the  scope  of  an  authority  and 
those  ]|jeyond  it.  In  one  sense  all  wrongful  or  negligent 
acts  are  beyond  the  scope  of  the  authority,  but,  to  use  an 
expression  taken  from  another  subject  matter,  there  are  cer- 
tain lines  of  deviation,  and  there  are  some  things  which  may 
be  so  naturally  expected  to  occur  from  the  wrongful  or 
negligent  conduct  of  persons  engaged  in  carrying  out  an 
authority  given,  that  tney  may  be  fairly  said  to  be  within 
the  scope  of  the  employment.  Though,  in  some  cases,  the 
579]  distinction  ^between  acts  done  in  the  scope  of  an  em- 
ployment and  wilful  acts  beyond  the  authority  given  runs 
very  fine,  in  the  present  case  I  think  there  is  not  much 
dimculty.  If  Buchan,  in  ameliorating  the  condition  of  the 
farm,  for  which  purpose  he  had  the  most  ample  authority, 
by  anything  he  had  done  on  the  farm  itself,  caused  injury 
to  the  plaintiff's  land,  he  might  possibly  have  rendered  his 
employers  liable,  but  here  the  act  was  done  on  the  land  of 
the  plaintiff.  There  is  no  ^ound  for  supposing  that  Buchan 
thought  what  he  was  doing  was  vdthin  the  scope  of  his 
authority,  or  that  he  did  not  know  that  he  was  committing 
a  trespass ;  nor  could  it  be  said,  irrespective  of  his  knowl- 
edge, that  the  act  was  one  which,  in  any  reasonable  sense, 
was  within  the  authority  given  to  him  for  ameliorating  the 
farm.  The  authority  so  given  him  was  to  benefit  the  farm 
by  dealing  with  it,  and  by  acts  done  upon  it,  not  upon  other 
land.  None  of  the  cases  cited  by  the  plaintiffs  counsel 
went  the  length  necessary  for  his  contention,  viz.,  to  show 
that  an  agent  intrusted  with  authority  to  be  exercised  over 
a  particular  piece  of  land  has  authority  to  commit  a  tres- 
pass on  other  land.  It  seems  to  me  that  this  case  is  distin- 
guishable from  all  those  cases.  It  has  been  held,  no  doubt, 
that  the 'principal  may  be  liable  for  the  fraudulent  acts  of 
an  agent.  The  case  oi  Mackay  v.  Gommerdal  Bank  of  New 
Brunswick  (*)  seems  to  go  further  in  that  direction  than  any 
previous  case.  It  appears  to  rest  on  the  ground  that  plenary 
power  had  been  given  not,  as  here,  for  the  carrying  out  a 
purpose  limited  to  a  particular  piece  of  ground,  but  to  con- 

Q)  Law  Rep.,  5  P.  C,  894. 
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duct  the  entire  business  of  the  principal.    For  these  reasons 
I  agree  that  the  rule  should  be  discharged. 

Attorneys  for  plaintiff :  OlarTce^  Woodcock  &  RylandSy 
for  Kirmear  <fe  Tombs. 

Attorneys  for  defendants:  Moon^  for  Townsend  <fe  Or- 
TKumd, 


[Law  Reports,  9  Common  Pleas,  688.] 
.July  8,  1874. 

*Bloomee  V.  Bernstein  and  Another.         [588 

SdU  of  Ooodt — Payment  of  Price — Condition  preeederU — Imolvency.  * 

Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered  by  instalments,  the 
price  of  each  instalment  being  payable  on  delivery,  and  the  buyer  does  not  pay  for 
one  instalment  under  such  circumstances  as  to  ^ve  the  seller  reasonable  ground  for 
believing  that  he  will  be  unable  to  pay  for  the  instalments  to  be  delivered  in  future, 
and  that  he  does  not  intend  to  go  on  with  the  contract,  the  seller  is  justified  in  repu- 
diating the  contract. 

Wmtra  V.  Reynold*  (2  B.  A  Ad.,  882)  followed. 

Deolabatiok  for  non-.delivery  of  certain  iron  rails  sold 
by  the  defendants  to  the  plaintiff. 

Pleas  inter  alia:  Denial  of  the  promise ;  that  the  plaintiff 
was  not  ready  and  willing  to  accept ;  and  exoneration.  Is- 
sues* 

At  the  trial  before  Brett,  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  the  facts,  so  far  as  material,  were  as 
follows :  The  plaintiff  resided  at  West  Bromwich,  and  the 
defendants,  who  were  merchants  at  Antwerp,  through  their 
agent  in  England,  Mr.  Bergheim,  entered  into  a  contract  with 
the  plaintiff  for  the  sale  to  the  plaintiff  of  "from  3,660  tons 
to  6,110  tons  of  old  iron  rails,  consisting  of  flange  and  double 
heads,  delivery  to  take  place  during  1872,  and  to  be  com- 
pleted in  December  of  tnat  vear:  the  prices  for  cost  and 
freight  to  New  York  per  ton  for  double  heads  being  £5  185., 
and  for  flange  rails,  £6  16^.,  payment  net  cash,  in  London, 
againat  bill  of  lading;  and  sworn  weigher's  certificate."  No 
provision  was  contained  in  the  contract  as  to  when  during 
the  year  deliveries  were  to  be  made,  but  it  was  stated  in 
evidence  that  under  such  a  contract  the  usual  practice  would 
be  to  deliver  monthly.  On  the  27th  of  January,  1872,  the 
defendants'  a^ent,  Mr.  Btjrgheim,  sent  the  plaintiff  an  invoice 
for  261,638  kilos,  or  257  tons  double-headed  rails,  shipped 
on  board  the  Tamerlane,  amounting  to  £1,390  45.  M.^  and 
the  plaintiff  duly  paid  the  amount  of  that  invoice,  and  re- 
ceived the  bill  of  lading.     On  the  31st  of  January  an  invoice 
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was  sent  to  the  plaintiff  for  a  further  quantity  of  rails,  ship- 

ged  on  board  the  Tamerlane,  amounting  to  £903  11 5.  7a., 
ut  the  plaintiflf  did  not  take  up  the  bills  of  lading 
589]  *for  those  rails.  On  the  7th  of  February,  Mr.  Berg- 
heim  wrote  to  the  plaintiflf,  giving  him  notice  that  unless  the 
bills  of  lading  were  taken  up  before  12  o'clock  on  the  next 
day  they  would  be  sold,  and  he  would  be  charged  with  any 
loss  incurred.  The  plaintiflf  excused  himself  to  Mr.  Berg- 
heim  for  not  taking  up  the  bills  of  lading,  on  the  ground  that 
he  had  been  engaged  as  a  witness  in  a  chancery  suit,  and 
promised  to  maEe  provision  for  taking  up  the  bills  of  lading 
and  future  bills  of  lading  under  the  contract,  bv  opening  a 
credit  for  that  purpose  with  Messrs.  Barclay,  Slevan  &  Co. 
But,  on  being  again  applied  to  to  take  up  the  bills  of  lading, 
he  failed  to  do  so,  and  on  the  13th  of  February  the  unpaid- 
f  or  rails  were  sold,  and  on  the  same  day  Mr.  Bergheim  wrote, 
informing  the  plaintiflf  of  the  fact,  ana  asking  nirn  what  he 
intended  doing  with  reference  to  the  remainder  of  the  con- 
tract. The  market  for  iron  was  a  rising  market,  and  conse- 
quently *the  rails  sold  for  more  than  the  contract  price.  On 
the  14th  of  February  Mr.  Bergheim  again  wrote  to  the  plain- 
tiflf, stating  that  in  consequence  of  plaintiflTs  not  having 
taken  up  the  bills  of  lading,  and  having  thus  broken  the 
terms  of  the  contract,  he  must  consider  the  contract  cancel- 
led, and  the  rails  would  now  pass  to  other  hands.  On  the 
15th  of  February  the  plaintiflf  wrote  to  Mr.  Bergheim,  stating 
that  he  should  expect  the  rails  delivered  as  per  contract. 
Mr.  Bergheim  answered  that  the  contract  was  at  an  end. 
On  the  19th  of  February  the  plaintiflf  wrote  to  Mr.  Bergheim, 
stating  that  if  he  did  not  deliver  rails  the  plaintiflf  would  buy 
in  agamst  him.  To  this  Mr.  Bergheim  answered  on  the  20th 
of  February,  stating  that  the  defendants  had  cancelled  the 
contract.  The  plaintiflf  filed  a  petition  for  liquidation  by  ar- 
rangement with  his  creditors,  on  the  22d  of  February,  under 
the  126th  section  of  the  Bankruptcy  Act.  At  a  meeting  of 
the  plaintiflf' s  creditors  a  trustee  was  duly  appointed,  and 
the  question  having  been  discussed  between  the  creditors 
and  the  trustee  and  the  plaintiflf  whether  the  creditors  should 
take  to  the  outst^^nding  contracts  of  the  plaintiflf,  they  came 
to  the  determination  that  they  would  nave  nothing  to  do 
with  them.  It  was  ultimately  arranged  that  the  plaintiflf 
should  pay  a  composition  of  2^.  6d,  in  the  pound,  to  be 

Guaranteed  by  certain  friends  of  the  plaintiflf,  and  the  plain- 
90]  tiflfs  *estate  should  be  reassigned  to  him.  In  accord- 
ance with  this  arrangement  the  trustee  did  on  the  28th  of 
June  reassign  to  the  plaintiflf  all  the  estate  andeflfects  vested 
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in  the  trustee  under  the  liquidation.  On  the  23d  of  July 
the  plaintiff  wrote  to  the  defendants'  agent,  Mr.  Bergheim, 
demanding  a  renewal  of  the  deliveries  under  the  contract, 
which  was  refused  on  the  ground  that  the  contract  had  been 
put  an  end  to.  No  demand  for  deliveries  had  been  made 
between  February  and  July* 

The  learned  judge  ruled  that  if  before  the  alleged  breach 
of  contract  the  buyer  was  insolvent,  and  neglected  to  pay 
the  amount  pavable  on  due  presentment  of  a  bill  of  lading 
according  to  the  contract,  the  buyer  could  not  afterwards 
insist  upon  any  delivery,  at  all  events  without  tendering  to 
the  sellers  the  price,  or  giving  the  sellers  reasonable  evidence 
that  he  would  oe  able,  ready,  and  willing  to  pay  the  price, 
and  he  left  the  following  questions  to  the  jury :  1.  Could 
the  plaintiff  at  any  time  irom  the  11th  of  February  to  the 
end  of  that  year  have  been  able  to  pay  for  the  bill  of  lading 
when  presented  to  him,  in  accordance  with  the  contract  f 
2.  Had  the  defendants  or  their  agent  on  the  13th  of  Febru- 
ary, by  reason  of  the  plaintiffs  conduct,  reasonable  ground 
for  believing,  and  did  they  or  he  believe,  that  the  plaintiflf 
would  be  unable  to  pay  for  the  future  bills  of  lading  to  be 

5 ►resented  under  the  contract  ?  3.  The  like  on  the  24th  of 
uly  ?  4.  Did  the  plaintiff,  his  trustee  in  bankruptcy,  and 
creditors  come  to  a  determination  to  abandon  the  contract  i 
5.  Did  they  so  conduct  themselves  as  to  lead  the^defendants 
or  their  agent  reasonably  to  believe  that  the  plaintiff,  his 
trustee,  and  creditors  had  determined  to  abandon  the  con- 
tract? 

The  jury  answered  the  first  question  in  the  negative,  and 
the  remaining  questions  in  the  affirmative. 

The  verdict  was  entered  for  the  defendants,  leave  being 
reserved  to  the  plaintiff  to'hiove  to  enter  it  for  himself  for  an 
amount  to  be  found  bj  arbitration,  on  the  ground  that  upon 
the  evidence  the  plaintiff  was  entitled  to  the  verdict,  and 
that  there  was  no  evidence  to  justify  the  judge  in  ruling,  or 
the  jury  in  finding,  that  the  defendants  were  entitled  to  can- 
cel the  contract  as  they  did  on  the  14th  of  Februarjr,  1873. 

*A  rule  nisi  was  accordingly  obtained,  against  which  [591 

Butty  Q.C.,  Benjamiriy  Q.C.,  and  J,  C.  Mathew  showed 
cause :  It  is  submitted,  first,  that  the  defendants  were  en- 
titled under  the  circumstances  of  the  case  to  rescind  the  con- 
tract on  the  14th  of  February;  secondly,  that  even  if  thejr 
were  not,  and  the  plaintiff  might  have  treated  their  repudi- 
ation of  the  contract  at  that  date  as  a  breach  of  the  contract, 
not  having  done  so,  but  having  subsequently  insisted  on  de- 
liveries under  the  contract,  and  so  treated  it  as  a  subsisting 
10  Eng.  Rep.  41 
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contract,  he  cannot  now  treat  what  took  place  in  February 
as  a  breach.  In  respect  of  any  subsequent  repudiation  it  is 
submitted  that  he  clearly  cannot  recover  after  what  took 
place  under  the  liquidation.  With  respect  to  the  second 
point,  it  is  clear  that  the  expression  of  an  intention  to  break 
the  contract  in  future  can  only  be  treated  as  a  complete 
breach  if  the  opposite  party  elects  to  treat  it  as  such ;  he 
cannot  insist  on  the  fulfilment  of  the  contract  and  at  the 
same  time  say  that  it  is  at  an  end:  Avery  v.  Bowden{'); 
Hochster  v.  i)e  la  Tour  (') ;  Darmbe  and  Black  Sea  Ry,  Co, 
V.  Xenos  (').  With  respect  to  the  first  point,  it  may  be  ad- 
mitted that  mere  non-payment  for  one  instalment  of  a  quan- 
tity of  goods  to  be  delivered  by  instalments  does  not  per  se 
entitle  the  seller  to  repudiate  the  contract ;  and  that  mere 
insolvency  would  not  perhaps  entitle  the  seller  to  repudiate ; 
but  non-payment  of  an  instalment,  under  circumstances 
from  which  the  seller  may  reasonably  conclude  that  the 
buyer  does  not  intend  or  will  be  unable  in  future  to  com- 
plete the  contract,  will  entitle  him  to  repudiate :  Hoare  v. 
Mennie  (*) ;  Simpson  v.  Crippin  (') ;  Withers  v.  Reynolds  ('). 
It  matters  not  whether  the  buyer's  conduct  amounts  to  a 
declaration  that  he  will  not  go  on  with  the  contract,  or  that 
he  cannot.  Here  it  is  contended  that  the  evidence  showed 
that  the  buyer's  conduct  was  such  as  to  induce  a  reasonable 
belief  on  tfte  part  of  the  sellers  that  the  plaintiff  could  not 
go  on,  and  the  jury  have  so  found.  This  is  not  like  an 
592]  ^ordinary  ccntract  for  the  sale  of  goods ;  the  defen- 
dants had  to  provide  ships  and  make  themselves  responsi- 
ble for  freight  in  advance,  and  it  would  be  very  hard  that 
they  should  incur  this  responsibility  when  the  plaintiff  was 
admittedly  insolvent  and  offered  no  security  for  future 
payment.  Assuming  that  mere  insolvency  would  not  be  con- 
clusive, it  is  contended  that  under  the  circumstances  the 
Elaintifl  was  bound  to  give  the  defendants  some  evidence  of 
is  being  in  a  position  to  take  up  future  bills  of  lading 
under  the  contract. 

[They  also  cited  Roper  v.  Johnson  ('),  Ex  parte  Chal- 
mers (•),  PlanchJe  v.  Cotburni^\  2lvA  Ex  parte  Hallidayy  Re 

ITallC).'] 

Q)  6  E.  A  B.,  968;  26  L.  J.  (Q.B.),  8.  («)  2  B.  A  AA,  882. 

(«)  8  E.  «k  B.,  678;  22  L.  J.  (Q.B.),  (')  Law  Rep.,  8  C.  P.,  167. 

456.  C)  Law  Rep.,  8  Ch.  Ap.,  289. 

(»)  11  C.  B.  (N.8.),  162;  13  C.  B.  («)  8  Bing.,  14. 

(N.S.),  826 ;  81  L.  J.  (C.P.),  84,  284.  (")  2  D.  (De  G.),  J.  &  S.,  812 ;  11  Jur. 

(*)  6  H.  A  N.,  19 ;  29  L.  J,  (Ex,),  78.  (N.S.),  817. 

(«)  Law  Rep.,  8  Q.  B.,  14. 
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Manisty^  Q.O.,  Field,  Q.C.,  and  Waddy,  Q.C.,  supported 
the  rule :  It  is  contended  that  what  took  place  in  February 
gave  a  vested  right  of  action  for  a  breach  of  the  contract  to 
the  plaintiff.  If  there  was  then  a  vested  right  of  action 
nothing  subsequently  happened  that  would  destroy  it.  At 
that  date  the  defendants  declared  their  intention  of  not  per- 
forming the  contract,  and  the  plaintiff  declared  that  he  in- 
tended to  enforce  it.  It  is  submitted  that  there  was  then  a 
clear  breach  of  contract.  At  that  time  there  was  nothing 
due  to  the  defendants  under  the  contract,  the  rails  not  paid 
for  having  been  sold  for  more  than  the  contract  price.  The 
market  was  rising,  and  the  purchaser  could  never  in  future 
get  possession  of  the  rails  hj  the  terms  of  the  contract 
except  for  cash.  What  hardship  is  there  under  such  circum- 
stances in  the  seller  being  kept  to  his  contract.  It  is  admit- 
ted law  that  mere  default  in  payment  for  an  instalment  of 
the  goods  does  not  discharge  the  sellers.  Nor  would  mere 
insolvency  be  a  discharge.  Actual  bankruptcy  does  not  by 
law  put  an  end  to  a  contract ;  the  trustee  has  an  opportunity 
of  electing  to  take  to  the  contracts,  and  on  performance  of 
the  bankrupt's  part  of  the  undertaking,  to  compel  perform- 
ance by  the  other  contracting  party  of  his.  There  is  nothing 
in  the  mere  fact  of  the  insolvency  to  show  that  a  party  will 
not  be  able  to  perform  the  contract  in  future.  The  insolvent 
may  be  able  to  make  arrangements,  if  the  contract  is  a  valu- 
able one,  to  provide  for  the  ^payments  to  fall  due  un-  [593 
der  it,  and  ought  not  to  be  deprived  of  the  benefit  of  the 
contract.  In  determining  this  question,  the  state  of  things 
on  the  20th  of  February  ought  alone  to  be  looked  to,  to  de- 
termine whether  there  existed  then  such  circumstances  as 
would  entitle  the  defendants  to  rescind  the  contract.  The 
subsequent  liquidation  and  other  circumstances  ought  not 
to  be  considered,  for  they  cannot  form  elements  in  consider- 
ing whether  at  that  time  the  defendants  were  entitled  to  be- 
lieve that  the  plaintiff  was  unable  to  carry  out  the  contract 
in  future.  * 

[They  cited  Miles  v.  Oorton  O,  Oriffiths  v-  Perry  ('), 
Freeth  v.  Burr  ("),  and  Frost  v.  Knight {^),^ 

Cur.  adv.  vuU. 

Julv  8.  The  Judgment  of  the  court  (Lord  Coleridge,  C.  J., 
and  &ett  and  Gfrove,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.J.:  This  case  was  tried  before  mv 
Brother  Brett  at  the  sittings  in  Middlesex  after  last  Michael- 


f 


1)  2  C.  4fc  M.,  604.  (>)  Ante,  p.  208. 

;«)  1  E.  A  E.,  680.  (*)  Law  Rep.,  7  Ex.,  ill. 
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mas  Term.  The  learned  judge  ruled  that  if,  before  the 
alleged  breach  of  such  a  contract  as  this  by  the  sellers,  the 
buyer  is  insolvent  and  neglects  to  pay  the  amount  payable 
on  the  due  presentment  of  a  bill  of  lading  p-ccording  to  the 
contract,  the  latter  cannot  afterwards  insist  upon  any  deliv- 
ery, at  all  events  without  tendering  to  the  sellers  the  price  of 
the  goods,  or  giving  the  sellers  reasonable  evidence  that  he 
would  be  able,  ready,  and  willing  to  pay  the  price ;  and  he 
left  the  following  questions  to  the  jury  : 

1.  Could  the  plaintiff  at  any  time  from  the  11th  of  Febru- 
ary to  the  end  of  that  year  have  been  able  to  pay  for  the  bill 
of  lading  when  presented  to  him  in  accordance  with  the  con- 
tract ? 

2.  Had  the  defendants  or  their  agent  on  the  13th  of  Febru- 
ary, by  reason  of  the  plaintiff's  conduct  reasonable  ground 
for  believing,  and  did  they  or  he  believe,  that  the  plaintiff 
would  be  unable  to  pay  for  the  future  bills  of  lading  to  be 
presented  under  the  contract  ? 

3.  The  like  on  the  24th  of  July  1 

594]  *4.  Did  the  plaintiff,  his  trustee  in  bankruptcy,  and 
creditors  come  to  a  determination  to  abandon  the  contract  ? 

6.  Did  they  so  conduct  themselves  as  to  lead  the  defen- 
dants or  their  agent  reasonably  to  believe  that  the  plaintiff, 
his  trustee,  and  creditors  had  determined  to  abandon  the 
contract  ? 

The  jury  answered  the  first  question  in  the  negative  and 
all  the  others  in  the  affirmative.  The  learned  judge  there- 
upon directed  a  verdict  to  be  entered  for  the  defendants, — 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
Mm  either  irrespectively  of,  or  subject  to,  the  findings  of  the 
jury. 

In  the  following  term,  Mr.  Manisty  obtained  a  rule  nM  to 
enter  a  verdict  for  the  plaintiff,  on  the  ground  that  there  was 
no  evidence  to  justify  the  judge  in  ruling,  or  the  jury  in 
finding,  that  the  defendants  were  entitled  to  cancel  the  con- 
tract as  they  did  on  the  14th  of  February,  1873.  The  case 
was  elaborately  argued  as  to  the  circumstances  under  which 
one  of  the  contracting  parties  has  a  right  to  treat  the  con- 
tract as  abandoned  by  the  other.  We  think  that  the  find- 
ings of  the  jury  in  this  case  conclude  the  matter :  and  my 
Brother  Brett  is  not  dissatisfied  with  those  findings.  Those 
findings  ascertain  that  a  state  of  things  existed  which  jus- 
tified the  defendants  in  believing  that  the  contract  was 
intended  by  the  plaintiff  to  be  put  an  end  to.    The  case  there- 
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fore  falls  directly  within  the  authority  of  Withers  v.  Rey- 
Tiolds  ('),  and  the  verdict  for  the  defendants  must  stand. 

Rule  discharged. 

Attorneys  for  plaintiff :  Peckham^ Maitland  &  Peckham. 
Attorney  for  defendants :    W.  A.  Orump. 

(')  2  B.  4fc  Ad.,  882. 


[Law  Reports,  9  Common  Pleas,  696.] 
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♦Mavro  and  Another  v.  The  Ocean  Marine  Insur-  [595 
ANCE  Company.  ♦ 

Marine  Inturanet — "  Oentral  Average  aa  per  foreign  Statement " — "  Warranted  free 
from  Average  unlets  general** — l^gage  broketitup  before  Arrived  at  Port  of  Desli- 
nation. 

A  policy  of  insurance  on  a  car^  of  wheat  shipped  from  Varna  to  Marseilles  con- 
tained the  usual  memorandum  asainst  average  unless  general,  and  the  following  term, 
*'  general  average  as  per  foreign  statement."  The  ship  after  starting  from  Varna 
met  with  heavy  weather,  and  was  forced  to  carry  a  CTeat  press  of  canvas  to  avoid  a 
lee  shore.  This  caused  her  to  strain  very  much,  ana  having  sprung  a  leak,  and  be- 
come otherwise  disabled,  she  was  brought  into  the  port  of  Constantinople.  Proceed- 
ings were  taken  in  the  Consular  Court  of  Constantinople  by  the  owner  of  the  vessel, 
and  a  survey  was  made  of  the  ship  by  direction  of  that  court.  It  was  found  that  a 
li/th  part  of  the  wheat  had  been  damaged,  and  the  surveyors  recommended  that  the 
voyage  should  end  at  Constantinople,  and  the  dama^^d  part  of  the  wheat  should  be 
sold,  and  the  rest  transhipped  to  Marseilles.  An  order  of  the  court  to  that  effect  was 
accordingly  made,  and  an  adjustment  of  average  in  respect  of  ship  and  cargo  was 
also  made  by  order  of  the  court  at  Constantinople.  In  such  adjustment  the  damage 
which  the  cargo  of  wheat  had  sustained  was  treated  as  fi;eneral  average,  and  in  ac- 
cordance with  such  average  adjustment  a  certain  sum  of  money  became  payable  by 
the  underwriters  upon  the  policy.  In  an  action  on  the  policy  by  the  owners  of  the 
wheat  the  defendants  paid  into  court  sufficient  to  cover  tlie  plaintiffs'  claim  on  all  the 
items  of  the  average  adjustment  except  the  damage  to  the  wheat,  which,  under  the 
circumstances,  by  the  law  of  England  would  not  be  a  general  average  loss : 

Hdd,  on  a  special  case  stated  in  the  action,  by.  which  the  court  were  to  draw  infer- 
ences of  fact,  tnat  the  Consular  Court  of  Constantinople  had  jurisdiction  to  make  the 
order  which  they  made,  and  that  the  voyage  was  necessarily  brought  to  an  end  at 
Constantinople,  and  that  under  these  circumstances  .the  defendants  were  bound  by 
the  average  statement  at  Constantinople,  and  were  liable  to  the  plaintiffs  in  respect 
of  the  damage  to  the  wheat. 

Harris  v.  Scaranianga  (Law  Rep.,  7  C.  P.,  48'1)  and  Hendricks  v.  Australasian  Insur- 
ance Co,  (ante,  p.  826)  followed. 

This  was  an  action  on  a  policy  of  insurance  on  wheat  and 
advances,  valued  at  £9,200,  at  and  from  Varna  to  Marseilles, 
on  board  the  vessel,  General  Chasse.  In  the  declaration  the 
plaintiffs  sought  {o  retover,  lirst,  a  general  average  loss; 
secondly,  a  total  loss ;  and  thirdly,  a  loss  under  the  suing  ^ 
and  laboring  clause  in  the  policy  contained.  The  defendants 
paid  into  court  the  sum  of  £110,  which  sum  the  plaintiffs 
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596]  denied  to  be  sufficient  to  satisfy  *their  claim.     A  special 
case  had  been  stated  in  the  action  as  follows : 

1.  The  plaintiffs  carry  on  business  as  merchants  and  brok- 
ers in  London  and  Marseilles,  and  the  defendants  are  an  in- 
surance company  carrying  on  business  in  London. 

2.  In  September,  1867,  Mr.  Lovrono,  who  was  a  Greek 
merchant  domiciled  at  Constantinople,  and  who  was  desir- 
ous of  consigning  to  the  plaintiffs  at  Marseilles  for  sale  a 
cargo  of  29,156  kilos  of  wheat  belonging  to  him,  chartered 
the  vessel  General  Chasse,  which  was  a  British  vessel  be- 
longing to  Guiseppe  Saliba,  a  Maltese  subject  resident  at 
Constantinople,  to  carry  the  said  cargo  of  wheat  from  Vema 
to  Marseilles,  and  caused  the  same  to  be  shipped  on  board 
the  said  vessel  at  Varna,  about  November,  1867.  Mr.  Lov- 
rono also  made  advances  to  the  master  of  the  General 
Chass6,  amounting  to  tjie  sum  of  £149  1^.  9<Z.,  on  account 
of  freight  payable  under  the  charterparty.  The  plaintiffs 
and  the  said  Lovrono  were  jointly  interested  in  the  adven- 
ture relating  to  the  said  cargo  of  wheat. 

3.  On  the  22d  of  November,  1867,  the  plaintiffs  effected 
with  the  defendants  a  policy  of  insurance  lor  £1,000.  This 
insurance  is  declared  to  be  "upon  29,156  Constantinople 
kilos  wheat  and  advances  valued  at  £9,200  general  average 
as  per  foreign  statement,  on  the  ship  General  Chasse,  at  and 
from  Varna  to  Marseilles,"  and  it  is  also  declared  to  be  war- 
ranted free  from  average  unless  general. 

4.  On  the  6th  of  November,  1867,  the  General  Chasse, 
with  the  said  cargo  of  wheat  on  board,  sailed  from  Varna  for 
Marseilles.  Very  soon  after  leaving  port  she  encountered 
heavy  gales  and  thick  weather,  which  continued  for  some 
hours  before  she  came  to  anchor  in  the  Bospliorus  as  herein- 
after mentioned.  In  fine  weather  ,the  vessel  would  have 
taken  from  four  to  five  days  to  have  made  the  voyage  to  the 
Bosphorus. 

6.  On  the  7th  of  Noveniber,  during  a  heavy  gale  from  the 
north,  it  became  necessary  on  account  of  the  vessel  nearing 
land,  that  she  should  carry  a  press  of  sail  in  order  to  prevent 
her  making  further  lee  way.  This  was  accordingly  done, 
and  in  consequence  the  vessel  labored  very  much  and  shipped 
heavy  seas,  which  carried  away  the  joUv  boat  and  otner 
597]  parts  of  the  vessel's  apparel  *and  furniture.  It  was 
also  found  necessary  to  throw  overboard  sundry  articles 
which  were  on  deck  in  order  that  the  working  of  the  ship 
»  might  not  be  impeded. '  The  next  day  there  was  a  strong 
gale  from  the  north,  and  as  the  vessel  got  very  near  the  land 
it  became  necessary,  for  the  safety  of  ship  and  cargo,  that  a 
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Btill  farther  press  of  sail  should  be  carried  in  order  to  avoid 
a  lee  shore  ;  more  canvas  was  accordingly  set.  This  caused 
the  General  Chasse  to  strain  very  much  ;  several  of  her  sails 
were  split  and  carried  away  and  she  soon  sprang  a  leak. 
The  le^  was  however  kept  under  by  pumping,  wheat  being 
constantly  pumped  up  with  the  water. 

6.  On  the  24th  of  November  the  General  Chasse  was 
brought  to  anchor  at  Bajuk  Limon  in  the  Bosphorus,  and 
on  the  following  day,  having  been  taken  in  tow  by  a  steam 
tug,  which  it  was  necessary  to  employ  by  reason  of  the  ves- 
ser  8  damaged  and  disabled  condition,  she  was  brought  to 
anchor  at  Tophate  in  the  port  of  Constantinople. 

7.  On  the  27th  of  November,  the  master  of  the  General 
Chas36  petitioned  the  judge  of  Her  Majesty's  Supreme  Con- 
sular Court  of  Constantinople  to  appoint  surveyors  to  survey 
the  vessel,  and  accordingly  surveyors  were  appointed  by  the 
court,  who,  on  the  28tn  of  November,  1867,  surveyed  the 
vessel  in  the  presence  of  the  said  Guiseppe  Saliba,  her  owner, 
and  Mr.  Lovrono,  and  recommended  that  the  voyage  of  the 
vessel  should  end  at  Constantinople,  and  that  the  cargo 
of  wheat  should  be  sold  by  public  auction  for  the  benefit 
of  all  concerned.  Thereupon  the  master  petitioned  the  court 
that  an  order  might  be  made  for  the  immediate  sale  of  the 
cargo  by  public  auction,  and  this  order  was  made  on  the 
same  day. 

8.  On  the  2d  of  December,  Fortune  Jourdain,  agent  of 
the  Assurances  Maritimes  de  France  prayed  the  said  court 
for  leave  to  intervene  in  the  proceedings  on  the  ground 
that  the  cargo  was  insured  in  his  company.  Such  leave  was 
accordingly  granted  to  him,  and  upon  his  application  the 
sale  of  the  cargo  was  suspended  and  a  fresh  survey  ordered 
by  the  court. 

9.  On  the  7th  of  December,  Mr.  Henry  Lamb  petitioned 
the  said  court  for  leave  to  intervene  in  the  proceedings  as 
agent  for  the  Maltese  underwriters,  and  leave  was  granted 
on  the  same  day;  also  Mr.  Hopper,  Lloyd's  agent,  ad- 
dressed a  petition  to  the  said  *court  stating  that  he  [598 
approved  of  the  steps  taken  by  M.  Jourdain,  and  praying 
that  as  agent  for  Lloyd's  he  might  attend  the  fresh  survey, 
and  his  prayer  was  likewise  granted. 

10.  On  the  10th  of  December,  the  fresh  survey  took  place 
in  the  presence  of  the  surveyors  and  Messrs.  Jourdain  and 
Hopper.  It  was  found  that  about  one-fifth  part  of  the  cargo 
of  wheat  was  damaged,  and  it  was  recommended  by  the  sur- 
veyors that  the  sound  portion  should  be  at  once  transhipped 
and  the  damaged  portion  sold  by  public  auction. 
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11.  The  damage  which  the  cargo  was  found  as  aforesaid 
to  have  sustained  (so  far  as  could  be  ascertained)  had  been 
caused  by  the  General  Chasse  having  carried  a  press  of 
sail,  and  by  her  having  consequently  strained  and  shipped 
heavy  seas  and  sprung  aleak,  under  the  circumstances  above 
mentioned. 

12.  After  the  said  survey  of  the  10th  December,  Messrs. 
Lovrono  and  Hopper  petitioned  the  court  to  order  the  dam- 
aged portion  of  the  cargo  to  be  sold  and  the  sound  portion  to 
be  transhipped,  and  the  court,  having  made  an  order  in  ac- 
cordance with  such  petition,  the  damaged  wheat  was  sold  by 
public  auction,  and  the  undamaged  wheat  was  in  the  begin- 
ning of  January,  1868,  transhipped  on  board  an  Austrian 
vessel,  the  Francisca  M.,  in  which  it  was  safely  conveyed  to 
Marseilles,  its  original  port  of  destination. 

13.  There  were  no  puolic  warehouses  or  docks  at  Constan- 
tinople for  warehousing  wheat.  There  was  no  evidence  to 
show  what  it  would  have  cost  to  have  warehoused  the  wheat 
in  private  warehouses.  It  was  also  uncertain  whether  it 
would  have  taken  one  or  two  months  after  the  discharge  of 
the  cargo  to  have  repaired  the  General  Chasse,  on  account 
of  the  difficulty  in  procuring  a  proper  berth  for  the  vessel 
at  Constantinople,  and  also  on  account  of  the  possibility  of 
bad  weather  interfering  with  the  repairs.  Under  these  cir- 
cumstances it  was  considered  advisable  to  tranship  the  sound 
wheat  as  aforementioned.  It  was  also  considered  advis- 
able to  sell  the  damaged  wheat,  because  it  could  not  be 
transhipped  together  with  the  sound  wheat  without  dam- 
aging the  latter,  and  because  it  was  not  worth  transhipping 
separately. 

14.  The  Gteneral  Chasse  was  afterwards  repaired  at  Con- 
stantinople, and  on  the  2d  of  February  she  was  tit  to  pro- 
ceed to  sea  with  cargo. 

599]  *15.  On  the  3d  March,  1868,  Mr.  Lovrono  petitioned 
the  court  to  appoint  average  adjusters  to  adjust  the  averages 
in  respect  of  tne  General  Cnass^  and  her  cargo,  and  to  as- 
certain the  contribution  due  from  the  parties  interested. 

16.  The  bourt  accordingly  appointed  average  adjusters. 
They  were  sworn  by  the  learned  judge  of  the  said  Supreme 
Consular  Court,  and  proceeded  to  hold  meetings  in  the 
building  of  the  court.  At  these  meetings  Mr.  Lovrono  and 
Messrs.  Jourdain  and  Hopper  were  present,  and  they  or 
their  counsel  were  heard  in  support  of  their  respective 
claims  and  contentions ;  but  there  was  no  agent  of  the  de- 
fendants present. 

17.  During  the  discussion  before  the  average  adjusters, 
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the  question  having  arisen  as  to  the  law  by  which  the  aver- 
age adjustment  ought  to  be  governed,  it  was  submitted  to 
the  learned  judge  of  the  court,  who  decided  that  it  ought  to 
be  governed  by  the  law  of  France,  as  being  the  country  to 
which  the  port  of  destination  of  the  cargo  belonged. 

18.  In  pursuance  of  this  decision  the  average  adjusters 
made  up  the  average  adjustment  according  to  the  law  of 
Prance,  and  such  average  adjustment  was  afterwards  regis- 
tered in  the  court  and  homologated  by  a  decree  of  the  court. 

19.  The  law  by  which  the  average  adjustment  ought  to 
have  been  regulated  according  to  tne  law  and  usages  pre- 
vailing at  Constantinople  and  applicable  to  the  General 
Chas»^  and  her  cargo,  under  the  circumstances  of  the  case, 
was  the  law  of  France,  and  the  said  average  adjustment  was 
made  up  in  all  respects  in  conformity  with  such  law. 

20.  Assuming  that  Her  Majesty's  Suprenie  Consular  Court 
could  acquire  jurisdiction  over  the  aforesaid  matters  by 
force  of  custom,  there  was  not  sulBcient  evidence  of  such 
custom  to  prove  that  it  had  in  this  matter  acquired  juris- 
diction ;  but  the  plaintiffs  rely  on  the  documents  marked  B, 
which  are  contained  in  the  appendix  and  are  to  form  part  of 
the  case,  for  the  purpose  of  establishing  that  the  court  had 
jurisdiction.  • 

21.  In  the  said  average  adjustment  the  damage,  which  the 
cargo  of  wheat  had  sustained  as  aforementioned,  was  treated 
as  general  average,  and  the  sum  payable  by  the  defendants 
under  the  *policy  sued  on,  in  accordance  with  the  said  [600 
average  adjustment,  would  be  £275  14^.  Qd. 

22.  The  defendants  contend  that  they  are  not  liable  in  re- 
spect of  any  damage  to  the  wheat,  and  that  they  have  paid 
into  court  sufficient  to  cover  the  plaintiffs'  claims  in  respect 
of  other  items  contained  in  the  said  average  adjustment,  ex- 
cept the  item  representing  the  damage  to  the  wheat. 

23.  The  court  is  to  be  at  liberty  to  draw  inferences  of  fact. 
The  question  for  the  court  was  whether  the  defendants 

were  liaole  as  aforesaid  to  pay  the  plaintiffs  a.sum  exceeding 
that  paid  into  court. 

The  documents  marked  B  were  an  order  in  council,  dated 
the  9th  of  June,  1863,  for  the  regulation  of  the  consular  juris- 
diction in  the  dominion  of  the  Sublime  Ottoman  Porte,  and 
certain  rules  of  the  Supreme  Consular  Court  in  such  domin- 
ions, dated  the  23d  of  January,  1863,  and  also  an  order  in 
council  dated  the  30th  of  November,  1864,  relating  to  the 
Consular  Court  of  Constantinople. 

Watkin  Williams^  Q.C.  (with  him  McLeod\  for  the  plain- 
tiffs :  It  is  admitted  that  the  damage  caused  by  putting  on 
10  Eng,  Rep.  42 


830  COURT  OF  COMMON  PLEAS.  [L.  R. 

1874  Mavro  v.  Ocean  Mnrine  Insurance  Co. 

a  press  of  sail  to  get  oJBf  a  lee  shore  is  not  general  average  by 
the  law  of  England.  Bat  according  to  tne  law  of  France, 
which  was  applied  at  Constantinople,  as  being  the  law  of 
the  place  of  destination,  it  is.  It  is  admitted  that,  although 
the  law  of  France  was  applied,  the  adjustment  was  different 
at  Constantinople  with  respect  to  amounts  from  that  which 
it  would  have  oeen  at  Marseilles.  Unless  the  adjustment, 
therefore,  was  rightly  made  at  Constantinople,  the  plaintiffs 
must  fail ;  but  it  is  submitted  that  it  was  rightly  made  there, 
and  the  underwriters  are  liable  according  to  the  terms  of  the 
policy.  In  general,  no  doubt,  general  average  is  to  be  ad- 
justed according  to  the  law  of  the  place  of  destination: 
Simonds  v.  White  {^),  But  if  the  ship  is  wrecked  on  the 
way  and  the  adventure  comes 'to  an  end,  it  must  be  adjusted 
at  the  place  of  wreck  or  that  which  the  cargo  reaches  in 
safetjr :  Fletcher  v.  Alexander  (*).  In  the  present  case  the 
ship  is  compelled  by  the  perils  of  the  sea  to  put  into  a 
6011  *port  of  refuge,  and  the  adventure  is  abandoned,  and 
the  ship  and  cargo  part  companjr.  The  abandonment  of  the 
adventure  is  upon  the  best  advice  of  competent  surveyors, 
all  parties  interested  in  the  adventure  concur,  and  the  course 
taken  is  that  directed  by  the  order  of  the  Consular  Court. 
There  was  no  need  for  the  underwriter's  concurrence. 

[Brett,  J.:  Could  you  contend,  if  the  freighters  and  ship- 
owners wrongly  came  to  the  conclusion  that  it  was  better 
that  the  adventure  should  be  abandoned,  they  could  thereby 
throw  the  onus  of  a  different  law  of  adjustnseDt  on  the  un- 
derwriters ?] 

The  shipowner  might  have  elected  to  repair  the  ship  and 
carry  on  the  goods,  but  he  was  not  bound  to  do  so,  being 
excused  by  the  perils  of  the  sea :  Worms  v.  Storey  (*) ;  Blasco 
V.  Fletcher  r) ;  De  Quadra  v.  Sioanni^), 

[Brett,  J.:  According  to  Benson  v.  Chapman {^)  the 
duty  of  the  master  is  to  try  to  carry  out  the  adventure,  if  it 
be  practically  possible,  and  unless  the  expense  would  be 
ruinous.] 

Assuming  that  to  be  so,  that  is  as  between  the  shipowner 
and  the  freighter.  If  all  the  parties  choose  on  reasonable 
and  prudent  grounds  to  close  the  adventure,  at  what  place  can 
the  general  average  adjustment  be  made  but  the  place  where 
the  ship  and  cargo  part  company  ?  The  underwriter  who 
has  undertaken  to  indemnify  the  owner  of  the  goods  against 
general  average  as  per  foreign  statement  is  bound  by  the 

Q)  2  B.  A  C,  805.  (*)  14  C.  B.  (N.S.),  147. 

(*)  Law  Rep..  8  C.  P.,  375.  (*)  16  C.  B.  (N.S.),  772. 

(3)  11  Ex.,  427;  26  L.  J.  (Ex.),  1.  (•)  2  H.  L.  C,  696. 
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statement  when  it  is  made  at  a  place  where,  without  im- 
proper motives  and  in  the  reasonable  course  of  business, 
the  adventure  was  terminated  by  the  parties  interested.  It 
is  not  necessary  to  say  in  the  present  case  that,  by  mere 
mutual  agreement  of  the  parties  to  the  adventure  to  termi- 
nate it  before  the  place  of  destination,  the  place  of  adjust- 
ment could  be  altered  as  against  the  underwriters;  it  is 
contended  that  under  the  circumstances  of  the  present  case 
they  were  justified  in  so  terminating  it. 

It  is  submitted  that  this  case  is  in  fact  concluded  by  Har- 
Hs  V.  Scaramanga  (*). 

*[He  also  cited  Messina  v.  Petrocochino  (*)  and  Hen-  [602 
dricks  v.  Australasian  Insurance  Go.i^)\ 

Butt^  Q.C.  (with  him  J.  C.  MaiJiew\  for  the  defendants: 
The  circumstances  of  this  case  did  not  entitle  the  owners  of 
the  cargo  to  agree  to  put  an  end  to  the  adventure  and  make 
up  the  average  adjustment  at  Constantinople,  so- as  to  bind 
the  defendants.  The  opinion  expressed  by  Parke,  B.,  in 
WorTos  V.  Storey  (*),  that  the  shipowner  is  not  bound  to  re- 
pair the  ship  and  proceed  with  tne  adventure  is  only  a  die- 
tumy  and  cannot  be  supported.  There  is  nothing  stated  in 
the  case  to  show  that  tne  wheat  could  not  have  been  ware- 
housed in  private  warehouses,  and  the  ship  was  repaired 
and  did  sail  in  two  months.  The  case  does  not  find  that  there 
was  any  necessity  for  the  course  adopted.  It  is  contended 
that,  in  order  to  justify  the  adjustment  of  the  average  at 
any  other  place  than  that  of  destination,  there  must  &  an 
inexorable  necessity  for  the  termination  of  the  adventure; 
as  in  the  case  of  a  wreck.  The  wheat  that  was  sold  was  sold 
by  reason  of  the  damage  to  itself,  not  to  the  ship ;  and  the 
fact  that  it  was  necessary  to  sell  it  at  Constantinople  did  not 
make  it  necessary  to  adjust  the  average  there.  If  the  ship 
and  bulk  of  the  cargo  go  on,  it  ought  to  be  adjusted  at  the 
place  of  destination. 

[Brett,  J. :  It  is  stated  that  the  Consular  Court  ordered 
the  damaged  wheat  to  be  sold,  and  the  rest  to  be  tranship- 
ped, whicli  certainly  seems  rather  a  strong  order  to  make.  J 

The  order  must  be  taken  to  have  been  made  with  consent 
of  parties ;  it  cannot  be  that  the  court  could  compulsorily 
make  such  an  order. 

The  jurisdiction  of  the  Consular  Court  is  only  by  custom, 
at  any  rate  so  as  to  bind  third  parties.  The  orders  in  coun- 
cil regulating  its  jurisdiction  expresslv  confides  to  it  only 
such  jurisdiction  as  it  previously  had  by  custom.     It  is  ex- 

(')  Law  Rep.,  7  C.  P.,  481.  (»)  Ante,  p.  460. 

(»)  Law  Rep.,  4  P.  C,  144.  .  {*)  11  Ex.,  427;  26  L.  J.  (Ex.),  1. 
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pressly  found  that  there  was  no  evidence  to  show  that  the 
court  had  any  such  jurisdiction  as  it  claimed  here  to  ex- 
ercise by  custom,  which  is  equivalent  to  finding  that  they 
had  no  such  jurisdiction,  inasmuch  as  the  court  will  not 
presume  the  existence  of  such  a  custom. 
603]  *[Brett,  J.:  They  appear  to  have  the  jurisdiction 
of  a  Court  of  Vice- Admiralty.  J 

There  is  no  jurisdiction  in  the  Court  of  Admiralty  to  com- 
pel a  transhipment  of  goods :  Power  v.  WhUmore{'). 

It  is  further  contended  that  on  the  wording  of  this  con- 
tract the  defendants  have  paid  all  that  they  were  bound  to 
pay.  The  case  of  Harris  v.  ScaraTnangan  is  altogether 
distinguishable  from  the  present.  The  defendants  have  not 
refused  to  pay  any  suna  imposed  on  the  plaintiffs  by  a  for- 
eign average  statement.  They  have  paid  all  sums  of  money 
which  the  plaintiffs  were  obliged  to  pay  b^  the  average 
statement  at  Constantinople.  What  the  plaintiffs  are  now 
seeking  to  recover  is  in  respect  of  the  loss  on  the  wheat, 
which  clearly  by  English  law  would  be  their  own  loss  as  a 
particular  average.  The  fact  that  according  to  the  foreign 
average  adjustment  this  would  be  a  general  average  loss  is 
immaterial.  The  meaning  of  the  contract  is  that  the  insurers 
give  an  additional  indemnity  against  any  loss  the  assured 
may  sustain  by  reason  of  a  foreign  average  adjustment. 
It  does  not  mean  that  they  will  pay  for  anything  which, 
according  to  the  view  of  the  foreign  average  adjusters,  is 
general  average. 

The  policy  contains  the  usual  warranty  against  average, 
unless  general,  which  would  ordinarily  mean  general  aver- 
age according  to  the  English  law.  That  clause  must  be 
construed  with  the  provisions  as  to  foreign  adjustment. 
The  construction  suggested  by  the  defendants  gives  full 
effect  to  both.  The  reason  for  the  insertion  of  the  latter 
term  in  i^olicies  was  that  it  was  well  known  that  insurers 
frequently  suffered  losses  by  being  compelled  to  pay  sums 
of  money  in  consequence  of  foreign  average  adjustments 
which  they  would  not  otherwise  have  had  to  pay,  and  it 
was  against  such  losses  that  an  indemnity  was  intended  to 
be  given  in  addition  to  ordinary  losses  by  perils  insured 
against.  It  was  not  intended  that  all  losses  which  by  the 
foreign  law  are  general  average  should  be  insured. 

Watkin  Williams^  Q.C.,  in  reply:  The  contract  is  to 
pay  according  to  the  foreign  mode  of  adjustment.  It  does 
not  matter  whether  the  loss  to  the  plaintiffs  is  by  reason  of 
604]  having  to  ^contribute  according  to  the  foreign  law  or 

(•)  4  M.  <fe  S.,  141.  '(«)  Law  Rep.,  7  C.  P.,  481. 
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b^  having  to  bear  their  own  proportion  of  the  loss.     [He 
cited  Dickenson  v.  Jardine  (').  J 

Cur.  adv.  vuU. 

July  8.     The  judginent  of  the  court  (Lord  Coleridge,  C.J. 
Mellor  and  Brett,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.  J.:  This  was  an  action  on  a  policy 
of  insurance  on  a  cargo  of  wheat.  The  ship,  being  disabled 
and  some  of  the  cargo  damaged,  put  into  Constantinople. 
Proceedings  were  taken  in  the  Consular  Court  there,  the  result 
of  which  was,  that  by  the  order  of  the  court  the  damaged  por- 
tion was  sold  and  the  sound  portion  transhipped.  The  en- . 
tire  cargo  belonged  to  the  plaintiflfs;  an  adjustment  of 
average  was,  by  order  of  the  Consular  Court,  made  at  Con- 
stantinople, in  which  the  average  adjuster  treated  the  dam- 
age to  tne  wheat  as  general  average.  The  policy  contained 
the  words  "general  average  as  per  foreign  statement,"  and 
*'  free  from  average  unless  general."  The  defendants  have 
paid  into  court  sufficient  to  cover  the  plaintiffs'  claim  on  all 
the  items  of  the  average  adjustment  except  the  item  for 
damage  to  the  wheat.  This  item  they  deny  their  liability 
to  pay.  They  relied  mainly  upon  three  points :  1.  That 
the  Consular  Court  at  Constantinople  had  no  jurisdiction  to 
make  the  orders  which  were  made  in  this  case.  •  2.  That  the 
voyage  was  not  necessarily  broken  up  at  Constantinople, 
and  that  the  average  should  have  been  adjusted  by  an  ad- 
juster at  Marseilles,  upon  the  arrival  of  the  ship  and  goods 
in  safety  there.  3.  That  the  words  ''free  from  average  un- 
less general"  were  intended  expressly  to  exclude  such  an 
item  as  the  one  in  dispute,  which  by  the  law  of  England 
would  not  be  a  general  average  loss  at  all. 

By  the  23d  paragraph  of  the  case  the  court  is  to  draw 
inferences  of  fact,  and  this  enables  us  easily,  and,  as  we 
think,  satisfactorily^  to  dispose  of  the  first  two  points  in  the 
case.  We  are  clearly  of  opinion,  upon  the  facts  stated  in  the 
case,  that  the  court  at  Constantinople  must  be  taken  to  have 
had  jurisdiction  to  make  the  orders  which  it  did,  and  which 
were  acquiesced  in  at  the  time.  *We  are  also  clearly  [605 
of  opinion,  upon  the  facts  found  in  the  case,  that  it  must  be 
taken  that  the  voyage  was  necessarily  broken  up  at  Con- 
stantinople. Some  reliance  was  placed  in  argument  upon 
the  fact  that  the  law  of  Marseilles,  the  port  of  ultimate  des- 
tination, was  the  same  on  the  subject  of  general  average 
as  the  law  of  Constantinople.  But  this  fact  alone  would 
not  be  conclusive  of  the  subject,  and  we  notice  it  only  to 
show  that  we  have  not  overlooked  it.     There  remains  only 

(')  Law  Rop.,  3  C.  P.,  689. 


384  COURT  OF  COMMON  PLEAS.  [L.  R. 

1874  Applebee  v.  Percy. 

the  question  upon  the  true  construction  of  the  policy ;  and 
with  respect  to  this,  the  cases  of  Harris  v,,Scarajnanga(^) 
and  HerulricJcs  v.  Australasian  Insurance  Co.  (*)  appear  to 
us  to  be  undistinguishable.  The  latter  case  was  very  re- 
cently argued  before  us,  and  we  adhere  to  the  opinion  we 
then  expressed.  We  think,  therefore,  that  there  should  be 
judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Attorney  for  plaintiffs :  Nash, 

Attorneys  for  defendants :    WaUons^  Bubh  &  Walton. 

0)  Law  Rep.,  7  C.  P.,  481.  («)  Ante,  p.  460. 
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647]  *Applebee  V.  Percy. 

Ferocious  Dog — Evidence  of  Scienter, 

In  order  to  fix  the  defendant  with  knowledge  of  the  ferocious  nature  of  a  dofi^  of 
which  he  was  the  owner,  and  which  had  bitten  the  plaintiff,  two  persons  who  nad 
upon  previous  occasions  (one  of  them  twice)  been  attacked  by  it  were  called  to  prove 
that  they  had  eone  to  the  defendant's  public-house  and  made  complaint  to  two  per- 
sons who  were  Dohind  the  bar  serving  customers,  and  that  one  of  them  had  also  com- 
plained to  the  barmaid.  There  was,  however,  no  evidence  that  these  complaints 
were  communicated  to  Uie  defendant ;  nor  was  it  shown  that  either  of  the  two  men 

rken  to  had  the  g^eral  numagement  of  the  defendant's  business  or  had  the  care  of 
dog: 
J/eiii,  by  Lord  Coleridge,  C.J.,  and  Keating,  J.  (Brett,  J.,  dissenting),  that  there 
was  evidence  of  scienter  to  go  to  the  jury. 

Declaration  for  knowingly  keeping  a  ferocious  dog 
which  bit  the  plaintiff. 

Plea,  not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  facts  were  as  fol- 
lows :  The  plaintiff  was  a  turner  residing  in  New  Inn  Yard, 
Shoreditch,  and  the  defendant  a  publican  residing  at  the 
Crown  and  Anchor,  Paul  Street,  Fmsbury.  On  the  12th  of 
April,  1873,  the  plaintiff  was  in  the  counting-house  of  one 
Withers,  a  carver  and  turner,  in  Curtain  Road,  Shoreditch, 
when  a  large  black-and-white  Newfoundland  dog  (which  it 
was  admitted  belonged  to  the  defendant)  rushed  in  from  the 
street,  and  without  any  provocation  seized  the  plaintiff  and 
bit  him  severely  on  the  right  arm.  The  plaintiff  went  to  the 
defendant's  house  to  complain,  and  the  defendant,  express- 
ing his  regret,  said  that  the  bo^  who  had  charge  of  the  dog 
at  the  time  had  not  informed  him  that  it  had  bitten  any  one, 
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and  requested  the  j)laintiff  to  call  on  the  following  day  to 
let  him  Know  how  his  arm  was. 

One  Hunter,  a  furniture-dealer  in  Old  Street,  proved  that 
on  the  11th  of  April  (Good  Friday)  he  was  going  past  the 
defendant's  house,  when  the  same  dog  flew  out  and  without 
any  provocation  seized  him  by  the  seat  of  his  trousers  and 
tore  them ;  that,  on,  the  following  morning,  at  about  half- 
past  ten,  he  called  at  the  defendant's  house  for  refreshment, 
when  the  dog  again  made  a  rush  at  *him  ;  that  he  com-  [648 
plained  to  two  men  who  were  behind  the  bar  serving  cus- 
tomers, expressing  his  surprise  that  they  allowed  such  a 
ferocious  animal  to  run  about,' and  telling  them  that  the  dog 
had  attempted  to  bite  him  on  the  preceding  day. 

Joseph  Kay,  a  pianoforte  carver,  proved  that  three  weeks 
before  Easter  he  was  passing  the  defendant's  house,  when  a 
large  black-and-white  Newioundland  dog  flew  at  him  and 
caught  hold  of  his  coat  and  then  ran  away;  that  he  pushed 
open  the  door,  and,  seeing  a  man  in  his  shirt  sleeves  in  the 
bar,  inquired  if  the  dog  was  his;  that  the  man  asked 
^'Whyr'  and  that  he  (witness)  said,  ''Because  he  flew  at 
me ;"  that  a  female  came  out  and  said  that  the  master  was 
not  at  home,  and  that  he  (witness)  had  better  call  when  he 
was ;  and  that  he  heard  a  potman  (as  he  thought)  growl  at 
the  dog,  and  heard  the  dog  nowl,  as  from  the  back-yard. 

The  evidence  as  to  the  complaints  bv  Hunter  and  Kay  to 
the  barmen  was  admitted,  subject  to  objection. 

On  the  part  of  the  defendajit,  it  was  objected  that  there 
was  no  evidence  of  scienter  to  go  to  the  jury.  The  learned 
judge,  being  of  this  opinion,  directed  a  nonsuit  to  be  en- 
tered. 

Willoughhy^  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Murphy^  Q.C.,  showed  cause:  In  order  to  sustain  an 
action  of  this  sort,  the  plaintiflE  must  show  not  only  that  the 
dog  was  of  a  ferocious  disposition,  but  that  his  owner  had 
notice  of  that  fact :  Thomas  v.  Morgan  (*).  It  is  not  enough 
that  some  one  in  the  defendant's  service  knew  of  the  vicious 
habits  of  the  animal :  but  personal  notice  to  the  defendant 
himself  must  be  shown,  or  at  least  notice  to  some  person  in 
his  emyjloy  to  whom  the  general  control  and  management  of 
the  business  or  the  care  of  the  dog  has  been  intrusted,  and 
who  may  therefore  be  said  to  stand  in  the  place  of  the  owner 
in  that  respect.  In  Stiles  v.  Cardiff  Steam  Navigation 
Co,  ('),  the  defendants  were  a  corporation,  and  the  evidence 
to  show  a  scienter  was  that  on  sopie  former  occasion  some 

0)  2  C.  M.  A  R.,  496.  (*)  83  L.  J.  (Q.B.)/810. 
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of  the  servants  of  the  company  had  heard,  and. one  of  them 
had  seen,  the  dog  spring  upon  and  bite  sonie  one  else,  but 
those  servants  had  no  control  over  tlie  affairs  of  the  com- 
649]  pany  or  over  the  *dog ;  and  this  was  held  to  be  insuffi- 
cient to  charge  the  defendants.  In  Gladmanv.  Johnson {'\ 
notice  of  the  mischievous  propensity  of  the  dog,  given  to 
the  wife  of  the  defendant  (a  milkman),  who  occasionally 
attended  to  his  business,  which  was  carried  on  upon  the 

S reraises  where  the  dog  was  kept,  was  held  to  be  soTne  evi- 
ence  of  a  scienter  to  charge  the  defendant.  But,  in  giving 
judgment,  Bovill,  C.  J.,  says :  "  I  am  not  prepared  to  assent 
to  uie  projposition  that  notice  to  an  ordinary  servant,  or 
even  to  a  wife,  would  in  all  cases  be  sufficient  to  fix  the  de- 
fendant in  such  an  action  as  this  with  knowledge  of  the  mis- 
chievous propensity  of  the  dog :  but  here  it  appears  that 
the  wife  attended  to  the  milk  business,  which  was  carried  on 
upon  the  premises  where  the  dog  was  kept,  and  that  a  for-  / 
mal  complaint  as  to  that  dog  was  made  to  the  wife  when  on 
the  premises,  and  for  the  purpose  of  being  communicated  to 
her  husband.  It  may  be  that  this  is  but  slight  evidence  of 
the  scienter,  but  the  only  (^[uestion  is  whether  it  is  evidence 
of  it.  I  think  it  is."  It  is  clear  that  notice  to  any  servant 
will  not  do. 
[Keating,  J.,  referred  to  Hudson  v.  Roberts  (^). 
It  may  well  be  that,  where  a  dog  is  specially  consigned  to 
the  care  of  a  servant,  the  servant^a  knowledge  of  its  fero- 
cious character  is  the  knowledge  of  the  master :  Baldwin  v. 
CaseUa  (*) :  but  here  the  only  notice  given  was  to  persons 
who  were  assisting  behind  the  bar  of  the  defendant's  public- 
house  in  his  absence,  and  not  to  any  one  who  was  shown  to 
have  the  general  management  of  his  business,  or  the  care 
and  control  of  the  dog.  In  Oallagher  v.  Piper  (*),  knowl- 
edge or  means  of  knowledge  of  a  builder's  foreman  and  gen- 
eral manager,  as  to  the  condition  of  materials  supplied  by 
him  for  the  construction  of  a  scaffolding,  was  held  not  to 
aflfect  the  master  with  notice  of  their  insufficiency.  No  pre- 
sumption is  to  be  made  as  against  the  defendant  that  the 
information  given  to  his  servants  was  communicated  to  him. 
WiUougTwy  and  PovZter^  in  support  of  the  rule :  Notice 
to  a  servant  whose  duty  it  is  to  communicate  the  fact  to  his 
master,  is  enough  to  raise  a  presumption  of  notice  to  the 
master  himself:  QladmanY.  Johnson (');  Baldwin  v.  Cte- 
650]  ^^^^  (")•     The  persons  to  *whom  the  notice  was  given 

(»)  86  L.  J.  (C.P.).  168.  (*)  16  C.   B.   (N.S.),    669;    88    L.   J. 

(«)  6- Ex..  697;  20  L.  J.  (Ex.),  299.  (C.  P.),  829. 

(»)  Law  Rep.,  7  Ex.,  826. 
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here  were  peraons  who  appeared  to  have  the  general  charge 
of  the  defendant's  business.  To  whom  else  could  such  a 
notice  be  given  ?  It  was  not  necessary  for  the  plaintiflE  to 
show  the  precise  relation  in  which  the  persons  to  whom  the 
communication  was  made  stood  towards  the  defendant. 
Both  were  present  when  the  dog  attacked  the  witness  Hun- 
ter, and  one  when  he  attacked  Kay:  and  according  to  the 
evidence  of  those  witnesses,  both  seemed  to  exercise  control 
over  the  animal.  This  was,  at  all  events,  evidence  for  the 
jury  that  the  dog  was  under  their  charge :  and  that  is  suffi- 
cient to  sustain  this  rule. 

Brett,  J. :  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  cause  of  action  against  the  defendant  is,  that 
he  kSowingly  kept  a  dog  of  ferocious  habits,  which  bit  the 

Elaintiff;  the  substantial  ground  of  the  action  being  his 
nowledge  of  the  dog's  propensity:  and  the  question  is 
whether  there  was  evidence  to  fix  the  defendant.  It  is  no/; 
absolutely  necessary  to  show  that  the  owner  of  the  dog 
himself  had  notice  or  knowledge;  for,  it  has  been  held  that 
notice  to  a  person  to  whom  the  management  of  the  defen- 
dant's business  or  the  care  and  control  of  the  dog  is  dele- 
gated, and  who  is  for  this  purpose  put  in  the  master's  place, 
is  sufficient  to  bring  home  Knowledge  to  the  master :  Olad- 
man  v.  Johnson  Q) ;  Baldwin  v.  Chsella  (*).  I  think  there 
was  evidence  here  (and  properly  received)  that  the  dog  was 
of  ferocious  habits.  A  distinction  has  always  been  taken 
between  animals  which  are  by  nature  fierce  and  untamable, 
such  as  tigers  and  others  fercB  naturcBy  and  those  which  are 
not  in  their  general  nature  ferocious.  If  a  man  keeps  an 
animal  of  the  former  class,  and  another  is  injured,  the 
owner  of  the  animal  is  liable  without  any  evidence  of  a  sci- 
enter ;  but,  where  the  animal  belongs  to  a  class  which  is  not 
habitually  ferocious,  it  is  necessary  to  show  that  its  owner 
has  notice  that  it  has  on  former  occasions  shown  symptoms 
of  a  disposition  to  bite  mankind.  Here  it  has  been  con- 
tended that  such  knowledge  was  brought  home  to  the  defen- 
dant, because  notice  of  the  fact  of  the  dog  having  on  former 
occasions  bitten  or  attempted  to  bite  other .  persons,  was 
given  to  two  or  more  servants  in  the  defendant  s  employ, — 

Sersons  who  were  found  behind  the  bar  of  the  ^defen-  [651 
ant's  public-house  serving  customers.  Who  those  persons 
were  was  not  shown.  Now,  the  business  of  a  publican  con- 
sists in  the  buying  and  selling  beer  and  spirituous  liquors. 
A  barman  or  a  barmaid  has  no  duty  in  relation  to  such  a 
business,  except  to  draw  beer  or  liquors  and  to  receive  a 

(»)  86  L.  J.  (C.P.),  168.  (»)  Law  Rep.,  7  Ex.,  825, 
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{)rice  fixed  by  the  master.  A  person  performing  that  duty 
las  no  more  to  do  with  the  management  of  the  business 
than  anj^  shopman  or  woman  who  sells  goods  across  the 
counter  m  any  other  shop.  A  manager  whose  knowledge  is 
to  fix  the  proprietor  with  notice,  must  be  one  who  stands  in 
the  place  of  the  master,  and  to  whom  the  general  control  of 
the  business  is  delegated  in  .the  master's  absence.  There 
was  no  evidence  that  such  was  the  position  of  either  of  the 
persons  referred  to  here.  In  Stiles  v.  Cardiff  Steam  Nam- 
gation  Co.  ('),  the  Lord  Chief  Justice  says  that  notice  of  the 
vicious  propensitv  of  the  dog  given  to  porters  or  servants 
employed  about  tne  premises,  would  not  suffice ;  but  that,  if 
brought  home  to  a  person  who  had  the  general  management 
of  the  yard,  in  which  the  defendants  themselves  could  not 
be  supposed  to  be  acting,  and  who  had  authority  to  sa^ 
whether  a  dog  should  be  kept  there  or  not,  or  whether  it 
should  be  chained  up  or  not,  it  would  be  otherwise.  To  say 
that  any  authority  is  required  for  propositions  so  evident, 
would  be  to  belie  our  sense  of  what  takes  place  in  every-day 
life.  In  Baldwin  v.  CaseVxi  ('),  the  decision  proceeded  on 
the  ground  that  the  entire  care  and  management  of  the  dog 
was  delegated  to  the  coachman.  That  is  a  plain  and  intelli- 
gible ground.  And  there  again  all  the  judges  in  terms  state 
that  notice  to  an  ordinary  servant  will  not  do.  Where  a 
master  puts  his  own  authority  in  the  hands  of  another  per- 
son, it  is  right  that  the  knowledge  of  that  person  should  be 
considered  as  the  knowledge  of  the  master.  It  seems  to  me 
to  be  impossible  to  say  that  either  of  the  persons  to  whom 
the  communicatioas  respecting  the  dog  were  made  in  this 
case,  was  a  person  having  the  management  of  the  business 
or  the  care  of  the  dqg,  ia  the  sense  indicated  in  either  of 
these  cases ;  and  I  am  aware  of  no  case  in  which  it  has  been 
held  that  notice  to  one  standing  in  any  other  relation  is 
equivalent  to  Knowledge  of  the  master.  But  it  has  been 
contended  that  there  was  evidence  of  knowledge  in  the 
652]  master  here,  because  *notice  was  given  to  two  per- 
sons behind  the  bar,  and  it  was  their  duty  to  communicate 
the  fact  to  their  master,  and  it  must  be  assumed  that  they 
did  so :  and  GHadman  v.  Johnson  {*)  is  supposed  to  be  an 
authority  for  that  position.  I  am  not,  however,  aware  that 
any  duty  is  by  law  cast  upon  a  servant  to  communicate  to 
his  master  every  fact  that  may  come  to  his  knowledge  ;  or 
that,  where  it  is  necessary  to  prove  personal  notice  to  the 
master,  the  mere  delivery  of  a  message  to  a  clerk  or  office- 
deeper  is  enough  to  fix  the  master.     If  Gladman  v.  John- 

0)  ?3  L.  J.  (Q.B.),  810.        O  Law  Rep.,  1  Ex.,  325.        (»)  86  L.  J,  (Q.P.),  163, 
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S(m{')  could  b«  supposed  to  lay  down  any  such  principle  as 
that,  I  should  hold  the  case  not  to  be  .sustainable.  But, 
when  the  reasons  are  looked  at,  and  the  circumstances  of 
that  case,  it  is  plain  that  the  judges  based  their  decision 
on  the  fact  that  the  wife  was  at  the  time  managing  the  de- 
fendant's business  at  the  place  where  the  dog  was  kept: 
notice  to  her  was,  therefore,  notice  to  the  defendant.  That 
case  in  reality  goes  no  further  than  Stiles  v.  Cardiff  Steam 
Navigation  Uo.i^).  I  am  unable  to  distinguish  this  case 
from' Oallaffher  v.  Piper {*),  There,  the  defendant's  fore- 
man knew  of  the  insufficiency  of  the  materials  supplied  for 
the  erection  of  the  scaffolding :  and,  if  it  was  a  auty  im- 
posed upon  him  by  law  to  communicate  his  knowledge  to 
nis  master,  and  it  was  to  be  assumed  that  he  had  done  so, 
that  case  was  wrongly  decided ;  for,  if  the  fact  had  been 
brought  home  to  the  knowledge  of  the  master,  the  doctrine 
as  to  the  non-liability  of  the  master  for  injury  to  a  servant 
through  the  negligence  of  a  fellow  workman  would  have 
been  inapplicable.  To  say  that  the  knowledge  of  a  wife  or 
a  servant  is  the  knowledge  of  the  husband  or  the  master, 
irrespectively  of  the  particular  position  or  duties  of  the 
partv  in  relation  to  the  husband's  or  the  master's  business, 
would,  in  my  judgment,  be  to  uproot  all  one's  notions  of 
commercial  dealings,  and  to  dispense  altogether  with  the 
scienter  in  cases  of  this  sort.  Upon  these  grounds,  I  enter- 
tain a  strong  opinion  that  there  was  no  evidence  which  ought 
to  have  been  submitted  to  the  jury  in  this  case,  and  that  the 
nonsuit  was  right. 

Keating,  J.:  I  am  of  opinion  that  this  rul^  should  be 
made  absolute.  This  is  an  action  against  the  defendant 
for  keeping  a  *ferocious  dog,  knowing  it  to  be  fero-  [653 
cious ;  and  the  question  is  whether  there  was  any  evidence 
to  go  to  the  jury  of*  the  scienter.  The  ferocity  of  the  dog 
was  undoubted ;  the  manner  of  its  attack  upon  the  plaintin 
sufficiently  showed  that ;  and  there  was  evidence  that,  on 
the  previous  day,  the  dog  flew  out  upon  a  person  who  was 
passing  the  defendant's  public  house  and  tore  his  trousers, 
and  that  this  person  was  on  the  same  day  attacked  a  second 
time,  and,  going  into  the  public-house  to  complain,  saw 
there  two  men  behind  the  bar  serving  customers,  that  is  to 
say,  carrying  on  the  defendant's  business  there  so  far  as  it 
could  be  carried  on  by  them  alone.  There  was  also  evi- 
dence that  the  dog  had  upon  another  occasion  attempted  to 
bite  another  person  who  was  passing,  and  that  he  also  went 

(')  86  L.  J.  (C.P.).  168.  (»)  16  C.   B.   (N.S.),   669:    83   U   J. 
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into  the  house  and  made  complaint  to  persons  whom  he 
found  there  similarly  occupied.  The  question  is  whether 
that  was  evidence  that  the  defendant  knew  that  the  dog  was 
of  a  ferocious  disposition.  It  appears  to  me  that  it  was,  and 
that  it  was  much  stronger  than  mat  which  this  court  in  Olad' 
man  v.  Johnson  (')  held  to  be  some  evidence  for  the  jury. 
What  were  the  facts  there  \  The  defendant  was  a  corn- 
dealer  and  milkman,  and  his  wife  occasionally  assisted  in 
the  business  in  his  absence.  A  dog  which  was  kept  upon 
the  premises  where  the  business  was  carried  on  bit  the  plain- 
tiff who  lawfully  went  there.  About  four  years  before, 
upon  a  single  occasion,  the  dog  had  bitten  another  person, 
and  complaint  was  then  made  to  the  wife ;  and  the  court 
held  that  this  was  suflElcient  evidence  of  a  scienter  to  go  to 
the  jury,  although  the  wife  stated  that  she  did  not  remem- 
ber the  circumstance  and  had  not  communicated  it  to  her 
husband.  I  agree  with  my  Brother  Brett,  that,  if  it  were 
necessary,  in  order  to  fix  him,  to  show  personal  notice  to  the 
defendant  himself  or  to  some  one  who  had  the  management 
of  his  business, — the  whole  business,  buying  as  well  as  sell- 
ing,— the  information  was  not  given  to  sucn  a  person  here. 
It  was,  however,  given  to  a  person  who  was  placed  on  the 
premises  by  the  defendant  for  the  purpose  of  carrying  on 
so  much  of  the  business  as  consisted  of  selling  beer  and 
liquors  and  receiving  the  money  for  them.  The  wife  in  the 
case  of  Gladman  v.  Johnson  (*)  was  no  more  the  manger  of 
the  defendant's  business  in  tne  sense  above  suggested  than 
654]  were  the  barmen  and  barmaid  *in  this  case.  The  wife 
did  not  buji  or  sell  the  cows,  or  receive  any  price  for  the 
milk  other  than  that  named  by  her  husband.  It  has  very 
properly  been  asked  by  Mr.  Murphy  in  what  capacity  the 
notices  to  these  persons  could  affect  the  defendant.  In  an- 
swering that  question,  I  prefer  to  adopt  the  language  of 
Willes,  J.  All  the  court  agreed  that  the  wife  was  not  man- 
ager in  the  ordinary  sense  of  the  word.  That  learned  judge 
saysC):  "At  the  trial  I  might  probably  have  taken  the 
same  course  which  my  Brother  Mx)ntague  Smith  adopted" 
(Mr.  Justice  Montague  Smith  had  nonsuited  .the  plaintiff, 
and  he  was  one  of  the  judges  who  concurred  in  setting  the 
nonsuit  aside) ;  "for,  four  years  had  elapsed  since  the  dog 
had  attacked  Mrs.  Gibson's  nephew,  and  the  evidence  of  the 
scienter  was  certainly  slight :  but,  in  doing  so,  I  should  have 
been  forming  a  judgment  upon  the  facts,  and  not  on  the  law, 
with  which  we  have  now  to  deal."  "There  was  evidence 
that  a  boy's  aunt  had  called  at  the  house,  and  had  seen 

(»)  36  I,.  J.  (C.P.),  153.  («)  36  L.  J.  (C,P.),  at  p.  166. 
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there  the  defendant's  wife,  who  attended  to  the  business 
occasionally"  (certainly  not  as  manager),  "and  to  whom, 
in  the  absence  of  the  husband,  the  aunt  communicated  what 
had  occurred ;  and  she  did  so  in  a  form  which  showed  that 
it  was  not  meant  for  the  wife  personally,  but  as  a  message 
to  be  ffiven  to  her  husband,  tfnder  these  circumstances,  it 
was  the  duty  of  the  wife  to  communicate  such  message  to 
her  husband"  (Not  her  duty  in  the  sense  referred  to  by  my 
Brother  Brett,  that  is,  as  the  general  manager  of  her  hus- 
band's  business).  *'I  think  she  had  authority  to  receive 
it ;"  (On  what  ground  ?  Because,  in  the  absence  of  her  hus- 
band, she  was  left  by  him  in  charge  of  the  business  at  the 
{)lace  where  the  dog  was  kept)  ''and  that  it  is  not  too  much 
or  us  to  conclude,  as  a  matter  of  fact,  that  she  probably  did 
communicate  it  to  her  husband."  I  must  say  tnat,  if  it  was 
not  too  much  in  that  case  to  conclude  that  the  complaint 
had  reached  the  husband,  it  seems  to  me  d  fortiori  not  too 
much  to  conclude  that  the  complaints  reached  the  master 
here ;  more  especially  as  one  of  the  attacks  took  place  in  the 
house  in  the  presence  of  the  persons  to  whom  tne  informa- 
tion was  given.  The  learned  judge  concludes  by  saying, — 
*' There  was  therefore  evidence  that  he  had  knowledge  of 
the  ferocious  character  of  the  dog,  and  consequently  this 
rule  ought  to  be  made  absolute."  The  *Lord  Chief  [655 
Justice  also  dismissed  the  idea  of  the  wife  being  a  general 
agent  in  the  ordinary  sense ;  for,  he  saj^s,  "  Here  it  appears 
that  the  wife  attended  to  the  milk  business,  which  was  car- 
ried on  upon  the  premises  where  the  dog  was  kept,  and  that 
21  formal  complaint  was  made  to  the  wife  when  on  the  prem- 
ises, and  for  tne  purpose  of  being  communicated  to  her  hus- 
band. It  may 'be  that  this  is  out  slight  evidence  of  the 
scienter ;  but  here  the  only  question  is  wnether  it  is  evidence 
of  it.  I  think  it  is."  Montague  Smith,  J.,  agreed  with  the 
rest  of  the  court,  and  the  rule  was  made  absolute  for  a  new 
trial.  It  seems  to  me  that  this  rule  also  must  be  made  abso- 
lute, unless  we  ar^  prepared  to  overrule  that  case,  which  I 
for  one  am  not.  I  think  it  is  a  decision  which  is  founded 
upon  good  law  and  good  sense.  With  aU  respect  and  defer- 
ence to  the  views  entertained  by  my  Brother  Brett,  I  concur 
with  my  Lord  in  thinking  that  there  was  ample  evidence  of 
the  scienter,  and  that  this  rule  must  be  made  absolute. 

Lord  Coleridge,  C.  J.:  In  order  to  sustain  this  action,  it 
was  necessary  for  the  plaintiff  not  only  to  prove  that  the  de- 
fendant's  dog,  or  a  dog  for  whose  misconduct  he  was  answer- 
able, had  bitten  him,  but  also  to  give  some  evidence  that  the 
occasion  in  question  was  not  the  first  upon  which  the  ani- 
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mal  had  manifested  a  ferocioas  disposition,  and  that  knowl- 
edge of  that  fact  had  been  brought  to  the  mind  of  the 
deiendant.  It  is  not  a  question  of  the  weight  of  evidence,  but 
whether  such  evidence  was  given.  Now,  it  has  not  been 
disi)uted  that  there  was  abundant  evidence  that  the  dog 
(which  was  admitted  to  be  the  defendant's  dog)  was  of  a 
ferocious  nature.  It  was  shown  that  two  other  persons  had 
been  previously  attacked  by  it;  and  the  only  question  is 
whether  there  was  evidence, — not  cogent  and  strong,  but 
evidence, — that  these  previous  acts  of  ferocity  had  been 
brought  to  the  notice  or  knowledge  of  the  defendant.  Now, 
the  way  in  which  it  was  sought  to  affect  the  defendant  with 
such  knowledge  was  by  showing  that  notice  of  the  previous 
attacks  was  given  to  certain  persons  in  the  employment  of 
the  defendant, — two  barmen  and  a  barmaid.  It  may  be 
taken  to  be  quite  clear  that  a  mere  notice  to  any  servant  of 
the  owner  of  the  dog  will  not  do.  In  one  of  the  cases,  the 
court  say  that  the  question  is  one  of  varying  circumstances, 
656]  and  mu8tdej)end  *upon  the  position  of  the  person  to 
whom  the  notice  is  given.  Now,  m  the  present  case,  th^ 
evidence  was  this :  [His  Lordship  read  the  evidence  of  Hun- 
ter and  of  Kay.]  It  appears,  tnerefore,  that,  upon  one  of 
the  occasions,  the  attach  was  made  in  the  presence  of  two 
persons  who  were  acting  as  barmen,  selling  goods  to  custom- 
ers across  the  counter, — the  only  persons  there,  as  far  as  it 
appeared,  who  I  will  not  say  managed,  but  who  conducted 
the  defendant's  business,  or  had  any  knowledge  of  or  were 
connected  in  any  way  with  the  dog.  It  was  argued  on  the 
part  of  the-  plaintiff,  that,  upon  principle  as  well  as  upon 
authority,  the  communications  so  made  to  those  persons 
were  sufficient  to  fix  the  defendant  with  the' degree  of  notice 
necessary  to  sustain  the  action ;  or,  at  all  events,  that  it  was 
evidence  fit  to  be  submitted  to  the  jury.  With  the  greatest 
respect  for  my  Brother  Brett,  I  am  of  opinion  that  they  are 
so.  The  matter  may,  I  think,  be  put  in  either  of  two  ways. 
In  the  first  place,  it  may  be  said  that  the  persons  to  whom 
the  notice  was  given  were  in  the  position  of  managers  of  the 
defendant's  business;  not  managers  in  the  strict  and  full 
sense  suggested  by  my  Brother  Brett,  but,  as  in  Oladman  v. 
Johnson  Q,  persons  intrusted,  in  the  absence  of  their  em- 
ployer, with  the  conduct  of  his  business ;  and  that  a  notice 
to  them  of  the  vicious  and  ferocious  nature  of  a  dog  kept 
about  the  premises  where  the  business  was  so  managed  or 
conducted  by  them,  was  upon  principle  and  upon  authority, 
evidence  fit  to  be  submitted  to  the  jury  of  a  notice  to  their 

(«)  86  L.  J.  (C.P.),  153. 
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employer.  Or  it  may  be  put  upon  another  ground,  viz., 
that  suggested  in  ^iles  v.  Cardiff  Steam  Navigation  Co.  (') 
and  Bamwin  v.  Casella  ("),  that,  where  a  certain  business  or 
the  performance  of  a  certain  duty  is  deputed  to  a  servant,  a 
notice  to  the  servant  so  acting  is  a  notice  to  the  master,  be- 
cause he  has  placed  the  servant  in  his  stead  to  represent  him 
quoad  that  particular  business  or  duty.  Crompton,  J., 
bases  his  judgment  in  Stiles  v.  Cardiff  Steam  Navigation 
Co.  C)  ui)on  that  ground.  ''I  quite  agree,"  he  says,  ''  that 
the  knowledge  of  a  servant  representing  his  masters  and 
acting  within  the  scope  of  their  delegated  authority  may  be 
competent  to  affect  his  masters  with  that  knowledge,  feut, 
is  it  found  in  this  case  that  any  such  *persons  had  [657 
knowledge,  persons  competent  to  bind  file  defendants  by 
their  admissions  ?•— for,  such  evidence  is  in  the  nature  of  an 
admission.  No  doubt,  there  must  be  some  such  person ;  for, 
there  must  have  been  some  one  on  the  premises  to  control 
thiB  business  of  the  defendants.  It  would  have  been  suffi- 
cient to  show  knowledge  in  the  manager  or  some  person 
having  the  control  of  the  yard.  I  had  some  doubt  wnether 
the  knowledge  must  not  be  brought  home  to  some  person 
who  kept  and  had  care  of  the  dog,  and  had  power  to  put  an 
end  to  the  keeping  of  it ;  but  pernaps  it  would  be  enough  if 
he  had  the  care' of  the  dog.  But  all  that  is  found  is  that 
some  persons  who  appear  rather  to  have  had  the  care  of  the 
horses  had  seen  or  had  heard  that  the  dog  had  bitten  a  per- 
son before.  It  is  more  like  the  case  of  a  gardener  or  a  cook 
hearing  that  their  mistress's  lap-dog  was  given  to  bite ;  and 
I  think  that  the  evidence  whollv  fails  to  bring  home  the 
knowledge  to  any  person  whose  knowledge  in  point  of  law 
•would  be  that  of  the  defendants."  Blackburn,  J.,  puts  it 
still  further.  He  says:  "If  they," — that  is,  the  persons  to 
whom  the  communication  was  made, — "were  the  proper 
persons  to  have  notice,  what  they  said  would  be  admissible, 
as  being  part  of  the  res  gestce.  But  the  real  difficulty  still 
remains,  whether  they  were  persons  who  had  the  control  of 
the  yard,  or  of  the  dog,  or  of  the  business,  so  as  to  be  proper 
persons  to  receive  notice  for  the  company.  It  does  not  ap- 
pear that  they  had  anything  to  do  beyond  taking  care  of 
the  horses,  and  certainly  the  plaintiff  does  not  show  that 
they  had  anything  to  do  with  the  dog.  There  was,  there- 
fore, no  evidence  from  which  the  jury  could  reasonably  pre- 
sume that  the  defendants  had  knowledge  of  the  character 

(»)  L.  J.  (Q.B.),  810.  (<)  Law  Rep.,  7  Ex.,  826. 
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of  the  dog."  Baldwin  v.  Casella  (')  proceeded  upon  the 
ground  that  the  defendant  had  deputed  to  his  coarchman  the 
care  and  control  of  the  dog,  and  therefore  a  notice  to  him  of 
the  vicious  nature  of  the  dog  was  notice  to  the  master.  I 
therefore  think  there  was  evidence  for  the  jury  upon  that 
view  of  the  case.  Ola&man  v.  Johnson  (')  proceeds  upon  a 
somewhat  different  view  of  the  relation  of  the  person  to 
whom  the  communication  was  made  and  the  owner  of  the 
dog.  But,  if  that  was  rightly  decided,  for  the  reasons  given 
658]  by  niy  Brother  Keating  it  *seems  to  me  to  be  impos- 
sible to  say  that  this  rule  should  not  be  made  absolute 
without  directly  overruling  that  case:  I  do  not  take  the 
court  to  have  meant  to  hold  that  a  notice  to  any  servant 
would  be  sufficient :  but  they  seem  to  say  that  it  must  be  a 
(question  of  degree  in  each  case ;  and  that,  if  a  communica- 
tion of  this  sort  is  made  to  one  who,  as  in  that  case,  was  in- 
trusted even  occasfonally  only  with  the  conduct  of  the 
defendant's  business,  with  intent  that  it  should  come  to  the 
knowledge  of  the  defendant,  it  is  for  the  jury  to  say  whether 
or  not  it  amounts  to  notice  to  him.  At  the  conclusion  of  his 
judgment  Montague  Smith,  J.,  says :  "It  may  be  supposed 
that  the  wife  did  communicate  the  message  to  her  husoand, 
from  the  fact  that  they  were  not  only  living  together  in  the 
same  house,  but  that  she  was  assisting  him  in  the  manage- 
ment of  the  business."  If  that  was  the  conclusion  the  court 
came  to  upon  the  facts  of  that  case,  it  seems  to  me  that 
there  was  evidence  in  this  case  upon  which  the  jury  ought 
to  have  been  asked  whether  they  thought  the  persons  to 
whom  the  notice  was  given  were  persons  who  stood  in  such 
a  relation  to  the  defendant  as  to  make  it  their  duty  to  com- 
municate it  to  him.  It  appears  to  me  that  all  the  ingre- 
dients for  forming  a  judgment  in  that  case  exist  here,  and 
that  the  persons  to  whom  the  notice  was  given  might  reason- 
ably be  presumed  to  have  had  authority  to  receive  such 
notice  and  to  have  made  it  their  duty  to  convey  it  to  the  de- 
fendant, and  that  they  did  in  fact  do  so.  I  am  of  opinion 
that  the  evidence  ought  to  have  been  submitted  to  the  jury, 
and  that  this  rale  should  be  made  absolute. 

Rule  absolute. 

Attorney  for  plaintiff :  John  Long, 

Attorneys  for  defendant :  Fitch  &  Fitch. 

(»)  Law  Rep.,  1  Ex.,  825.  («)  86  L.  J.  (C.P.),  168. 
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♦Williams  and  Another  v.  Williams.         [659 

LtMdlord  and  Tenant — Oovma$U  to  repair — Breach — Measure  of  Damages, 

In  1807  a  lease  was  granted  Uf¥.,  oontaininff  a  general  covenant  to  repair,  a  covenant 
to  repair  within  three  months  after  notice,  and  a  proviso  for  re-entry  for  breach.  The 
plaintiffs,  the  assignees  of  the  lessee,  in  1868  granted  an  underlease  to  the  defendant 
with  similar  covenants,  except  that  the  notice  was  to  be  a  tvw  months'  notice.  In  Septem- 
ber, 1872,  the  premises  being  out  of  repair,  the  reversioner  served  on  the  premises  a 
Bolice  to  repair  pursuant  to  the  terms  of  the  lease  of  1807.  The  defendant  not  hav- 
ing complied  with  this,  the  plaintiffs,  on  the  20th  of  March,  1878,  served  him  with 
a  notice  "to  repair  the  premises  in  accordance  with  the  terms  of  his  lease ;**  and, 
being  threatened  by  the  reversioner  with  proceedings  to  enforce  a  forfeiture,  they 
entered  and  did  the  required  repairs  themselves,  and  before  the  expiration  of  two 
months  after  their  notice  brought  an  action  agunst  the  defendant  upon  the  covenants 
in  his  lease : 

Held,  that  they  were  not  entitled  to  recover  substantial  damages  on  the  general 
covenant,  the  premises  not  being  out  of  repair  at  the  commencement  of  the  action; 
Bor  could  they  sue  on  the  special  covenant,  the  action  being  brought  too  soon ;  aa 
the  defendant,  being  no  party  to  the  lease  of  1807,  was  not  bound  by  the  earlier 
notice  of  September,  1872. 

The  declaration  stated  that,  by  an  indenture  made  on  the 
14th  of  September,  1868,  between  the  plaintiffs  of  the  one 

Sart  and  one  Tonson  (who  died  before  suit)  and  the  defen- 
ant  of  the  other  part,  the  plaintiffs  let  to  Tonson  and  the 
defendant  a  messuage  described  therein,  to  hold  for  eight 
years,  wanting  sixteen  days,  from  the  24th  of  June,  1868, 
at  the  yearly  rent  of  £60,  payable  quarterly ;  that  Tonson 
and  the  defendant,  for  themselves,  their  heirs,  &c.,  did,  and 
each  and  every  of  them  did  thereby  covenant  with  the 
plaintiffs  that  they,  Tonson  and  the  defendant,  should  and 
would  pay  unto  the  plaintiffs  the  said  yearly  rent  or  sum 
of  £60  Dy  equal  quarterly  payments,  on  &c.,  in  every  year 
of  the  term  ;  and  also  should  and  would,  at  their  and  his 
own  proper  costs  and  charges,  in  a  good  and  workman- 
like manner,  and  to  the  satisfaction  of  the  agent  and  sur- 
veyor of  the  plaintiffs,  their  executors,  &c.,  paint  all  the 
external  wood  and  ironwork  of  the  messuage  and  premises 
thereby  demised  once  in  every  third  year  of  the  term 
thereby  granted,  and  again  in  like  manner  in  the  last 
three  months  of  the  last  year  of  the  term ;  and  also  should 
and  would  in  like  manner  paint,  paper,  whitewash  and 
color  the  inside  of  *such  parts  of  the  messuage  [660 
and  premises  thereby  demisea  as  were  then  so  painted,  pa- 
pered, whitewashed,  and  colored,  in  the  last  three  months 
of  the  last  year  of  the  said  term.  Then  came  a  general 
10  Eng.  Rkp.  44 
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covenant  to  repair  and  yield  up  in  repair  at  the  end  of  the 
term';  and  th^n  followed  a  covenant  to  repair  on  notice,  in 
the  following  terms :  "And  also  that  it  should  be  law^ful  for 
the  plaintiffs,  their  executors,  &c.,  and  their  agents,  and 
also  lor  the  superior  landlord  of  the  premises,  with  work- 
men and  others  in  their  and  his  company  or  without,  to 
enter  and  come  into  and  upon  the  demised  premises  twice  or 
oftener  in  every  year  during  the  term,  at  reasonable  times  in 
the  day  time,  to  view  the  state  and  condition  thereof,  and 
of  all  defects  and  wants  of  repair  there  found  to  give  or 
leave  notice  in  writing  at  or  upon  the  said  premises  to  and 
for  Tonson  and  the  defendant,  their  executors,  &c.,  to  re- 
pair and  amend  the  same  within  the  space  of  two  calendar 
•  months  then  next  following,  within  wnich  time  they.  Ton- 
son  and  the  defendant,  their  executors,  '&c.,  should  and 
would  well  and  sufficiently  repair  and  amend  the  same  ac- 
cordingly." The  declaration  then  averred  that,  by  virtue 
of  that  demise,  Tonson  and  the  defendant  entered  on  the 
demised  premises  and  became  possessed  thereof  for  the  said 
term,  and  that  the  plaintiffs  afterwards  during  the  term,  by 
their  agent,  pursuant  to  the  covenant  in  the  indenture  men- 
tioned, entered  upon  the  demised  premises,  and  found  divers 
defects  and  wants  of  repair,  and  in  manner  aforesaid  gave 
and  left  due  notice  in  writing  to  repair  and  amend  the  same 
pursuant  to  the  covenant  as  aforesaid.  Averment,  that  all 
conditions  were  performed  and  all  things  happened  and  all 
times  elapsed  necessary  to  entitle  the  plaintiffs  to  recover  in 
respect  of  the  matters  therein  stated.  Breach,  that  during 
the  term,  £25  of  the  rent  aforesaid  became  due  to  the  plain- 
tiffs and  was  in  arrear,  for  two  quarterly  payments  of  the 
said  rent  which  became  due  on  the  25th  of  March,  1873,  for 
two  quarters  of  a  year  of  the  term  ending  on  that  day  ;  sec- 
ondly, that  the  deiendant  omitted  to  paint  all  the  external 
wood  and  ironwork  of  the  messuage  and  premises  once  in 
the  third  year  of  the  term ;  thirdly,  that  the  defendant  omitted 
well  and  sufficiently  to  repair,  uphold,  &c.,  the  premises, 
and  suffered  and  caused  them  to  be  out  of  the  condition  con- 
tracted for ;  fourthly,  that  the  defendant  omitted  to  repair 
661]  and  amend  the  defects  and  wants  of  repair  *specified 
in  the  notice  in  writing  so  given  as  aforesaid  within  the 
space  of  two  calendar  months  then  next  following  the  giving 
of  the  said  notice,  and  that  the  premises  remained  out  of  the 
condition  covenanted  for  as  aforesaid, — all  which  breaches 
occurred  and  were  committed  after  the  execution  of  the 
said  deed  and  during  the  said  term.  Claim,  £300. 
Pleas,  1.  That  there  were  not  nor  was  there  any  such 
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breaches  or  breach  as  in  the  declaration  in  that  behalf 
alleged ;  2.  As  to  the  fourth  alleged  breach,  that  no  such 
defects  or  defect,  wants  or  want  of  repair,  was  or  were  found, 
as  alleged ;  3.  As  to  the  fourth  alleged  breach,  that  notice 
to  repair  or  amend  was  not  given  or  left,  as  alleged ;  4.  As 
to  the  fourth  alleged  breach,  that  two  calendar  months  next 
following  the  alleged  notice  had  not  elapsed  before  the  com- 
mencement of  the  suit.     Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at 
Westminster  in  Hilary  Term  last.  The  material  facts  were 
as  follows :  The  plaintiffs  were  the  assignees  of  a  lease  of 
the  premises  in  question  from  Rignell  Lye  to  Robert  Foot, 
dated  the  31st  of  August,  1807 ;  and  ^niomas  Flight,  who 
received  the  ground  rent,  appeared  to  have  a  reversionary 
interest  therein.  That  lease  contained  a  general  covenant 
to  repair,  and  also  a  covenant  to  repair  after  three  calendar 
months'  notice.  On  the  9th  of  September,  1872,  Flight 
caused  a  notice  to  repair  (specifying  the  repairs  required) 
to  be  left  upon  the  .premises.  This  notice,  however,  did  not 
come  to  the  knowledge  of  the  plaintiffs  until  the  17th  of 
January,  1873,  when  they  received  the  following  letter  from 
Flight: 

"London,  January  17th,  1873. 

•'Gentlemen, — I  am  much  surprised  to  receive  a  report 
from  my  surveyor  that  the  repairs  called  for  by  the  notice 
to  repair  served  on  the  premises,  which  expired  on  the  9th 
ult.,  are  even  now  incomplete.  I  have  no  wish  to  put  you 
to  expense  for  legal  proceedings,  if  it  can  be  avoided ;  and 
I  am  not  unwilling  to  grant  an  extension  of  the  time,  pro- 
viding some  definite  arrangement  be  made  for  the  completioij 
of  the  repairs,  on  the  payment  by  you  of  the  expense  to 
which  I  have  unnecessarily  been  put  for  surveyor's  charges, 
amounting  to  £2  2^.  On  receipt  of  this  amount  by  the  21st 
instant,  I  will  forward  written  consent  to  an  extension  for 
*(say)  one  month ;  otherwise,  I  shall  be  compelled  to  [662 
place  the  matter  in  the  hands  of  my  solicitors. 

''Thomas  Flight." 

On  the  17th  of  January,  1873,  after  receiving  the  above 
letter,  one  of  the  plaintiffs  called  upon  the  occupier  of  the 
premises,  who  told  him  that  he  liad  forwarded  Flight's 
notice  to  the  defendant.  A  copy  of  Flight's  letter  was  sent 
to  the  defendant  by  the  plaintiffs'  attorney,  accompanied 
by  a  letter  as  follows : 

"  January  22d,  1873. 

"Sir, — I  send  you  a  copy  of  a  letter  received  from  Mr. 
Thomas  Flight,  the  landlord  of  the  house  in  Goswell  Road, 
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addressed  to  Mr.  W.  W.  Williams.  It  has  taken  Mr.  Wil- 
liams by  surprise,  as  he  had  no  knowledge  of  the  notice  to 
repair  which  was  served  on  the  premises.  Mr.  Williams 
would  like  to  know  the  particulars  of  the  repairs  required 
to  be  done ;  and,  as  by  the  covenants  of  your  lease  they 
must  be  done  by  you,  1  have  to  request  your  attention  to 
Mr.  Flight's  letter,  and  compliance  therewith,  to  avoid  the 
expense  of  legal  proceedings. 

''Wm.  Thomas." 

On  the  20th  of  March,  1873,  a  notice  was  sent  by  the  plain- 
tiffs' attorney  to  the  defendant  reauiring  him  to  "immedi- 
ately repair  the  premises  in  accordance  with  the  terms  of 
his  lease."  To  this  the  defendant  replied  on  the  22d  of 
March,  ''I  have  repaired  house  336  according  to  the  terms 
of  my  lease." 

On  the  24th  of  March  the  plaintiffs'  attorney  again  wrote 
to  the  defendant  as  follows : 

"  Sir, — I  am  in  receipt  of  your  letter  of  the  22d  this  morn- 
ing. Messrs.  Williams  have  had  the  house  surveyed,  and 
the  surveyor  has  reported  that  it  is  not  repaired  in  accord- 
ance with  the  covenants  in  the  L^ase,  and  that  considerable 
repairs  remain  to  be  done.  I  shall  therefore  be  glad  of  a 
reierence  to  your  attorney,  as  an  immediate  arrangement 
should  be  come  to  by  you  with  Messrs.  Williams  to  put  the 
premises  in  repair.  It  is  a  matter  of  importance,  as  the 
superior  landlord  is  threatening  proceedings  to  take  pos- 
session, for  which  and  the  damages  sustained  by  Messrs. 
Williams  you  will  be  liable. 

"Wm.  Thomas." 

663]  *0n  the  27th  of  March,  the  defendant's  attorneys 
wrote  to  the  plaintiffs'  attorney  to  know  in  what  particulars 
the  covenants  in  the  lease  had  been  broken.  In  reply  the 
plaintiffs'  attorney  on  the  2d  of  April  sent  them  the  report 
of  the  surveyor  (Mr.  Houle)  as  to  the  repairs  necessary,  in- 
closed in  the  following  letter : 

*'Dear  Sirs, — I  herewith  send  you  particulars  of  the  re- 
pairs required  to  J^e  done  under  the  covenants  of  the  lease  to 
Mr.  John  Williams  and  his  late  partner  Mr.  Tonson;  and 
the  repairs  are  being  proceeded  with  by  the  lessors,  they 
being  threatened  with  proceedings  in  ejectment. 

''William  Thomas." 

The  plaintiffs,  in  order  to  avoid  a  forfeiture,  accordingly 
did  the  necessary  repairs,  at  a.  cost  of  £36  14^.  This  action 
was  commenced  on  the  13th  of  May. 

On  the  part  of  tlie  defendant  it  was  contended  that,  the 
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repairs  having  been  done  by  the  plaintiflfs  before  action 
brought,  they  could  not  recover  under  the  general  covenant 
to  repair,  and  that  .the  two  months'  notice  required  by  the 
lease  of  the  14th  of  Septembeif,  1868,  not  having  expired  at 
the  time  of  action  brought,  the  plaintiffs  could  not  recover 
on  the  covenant  to  repair  after  notice. 

For  the  plaintiffs  it  was  insisted  that  the  letter  of  the 
plaintiffs'  attorney  of  the  22d  of  January,  1873,  was  a  suffi-r 
cient  notice. 

The  learned  judge  ruled  that  the  plaintiffs  could  not  re- 
cover upon  the  bi-eaches  which  charged  an  omission  to  repair, 
the  premises  notbein^  out  of  repair  at  the  time  of  bringing 
the  action,  and  that  the  letter  of  the  22d  of  January,  1873, 
was  not  a  sufficient  notice ;  and  he  directed  a  verdict  for  the 
plaintiffs  on  the  first  breach  for  £25,  and  for  the  defendant 
on  the  other  breaches, — Cleave  being  reserved  to  the  plaintiffs 
to  move  to  enter  the  verdict  for  them  on  the  third  and  fourth 
breaches,  and  to  increase  the  damages  by  £36  14^.,  the 
amount  expended  by  them  in  remiring  the  premises. 

Huddleswn^  Q.C.,  in  Hilary  Term  last,  obtained  a  rule 
nisi. 

E.  Pollock  showed  cause :  The  plaintiffs  can  only  recover 
if  the  defendantxhas  broken  both  the  general  covenant  to 
repair  and  the  covenant  to  repair  after  notice  prior  to  the 
commencement  of  the  *action.  Flight's  notice  under  [664 
the  lease  of  the  31st  of  August,  1807,  was  no  notice  to  the 
defendant  to  repair  under  his  lease  from  the  plaintiffs,  the 
terms  of  the  covenants  in  the  two  leases' not  being  identical. 
The  two  months'  notice  given  under  the  defendant's  lease  on 
the  20th  of  March,  1873,  had  not  expired  on  the  13th  of  May, . 
when  this  action  was  brought :  and  at  that  time  the  repairs 
had  been  done ;  consequentlv,  there  was  no  injury  to  the  re- 
version, in  respect  of  which  the  plaintiffs  could  sue :  Walker 
\^HaMon(^)\  Mills  y.  East  London  Union  {*). 

Vdall  {Auddleston^  Q.C.,  with  him),  in  support  of  the 
rule :  The  covenants  to  repair  are  substantially  trie  same  in 
both  leases.  The  q[uestion  is  whether,  where  the  superior 
landlord  gives  a  notice  to  repair  to  his  lessee,  and  the  latter 
gives  notice  to  his  sub-lessee,  and  ux)on  his  default  goes  in 
and  does  the  necessary  repair,  the  lessee  cannot  recover 
against  his  sub- lessee.  The  affirmative  of  that  proposition 
was  expressly  held  in  CoUey  v.  Streeton  (•). 

[Grove,  J. :  There  the  sub-lessee  had  proper  notice  to  re- 
pair before  the  commencement. of  the  action.] 

Q)  10  M.  <fc  W.,  249.  («)  Law  Rep.,  8  C.  P.,  79. 

(«)  2  B.  A  C,  278. 
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In  Davies  v.  Underwood  (^\  the  defendant,  an  underlessee, 
who  had  covenanted  with  the  plaintiff,  his  lessor,  to  keep, 
and  at  the  expiration  or  sooner  determination  of  the  term,  to 
leave  and  deliver  up  the  premises  in  repair,  allowed  them  to 
become  out  of  repair.  While  they  remained  in  this  condi- 
tion, the  plaintiff  naving  committed  a  forfeiture  by  non-pay- 
ment of  rent,  the  superior  landlord  brought  ejectment  and 
evicted  the  plaintiff  and  defendant :  and  it  was  held  that  the 

Slaintiff  was  notwithstanding  entitled  to  recover  against  the 
efendant  substantial  damages  for  the  non-repair  of  the 
premises.  In  Rawlins  v.  Morgan (^\  the  defendant  held, 
premises  under  a  lease,  with  a  covenant  to  keep  and  yield 
them  up  in  repair.  At  the  expiration  of  the  lease,  the  prem- 
ises were  dilapidated  to  an  amount  fixed  by  the  jury  at  £22. 
The  plaintiff  (the  reversioner)  had  before  this  time  made  a 
verbal  agreement  with  a  third  person  to  grant  him  a  lease 
for  a  long  term,  and  he  at  once  proceeded  to  pull  down  the 
premises  for  the  purpose  of  rebuilding?  them:  and  it  was 
665]  held  that  the  plaintiff  was  ^notwithstanding  entitled 
to  recover  substantial  damages.  These  authorities  show  that 
the  plaintiffs  are  entitled  to  maintain  this  action  upon  the 
general  covenant  to  repair,  for  the  amount  they  have  been 
compelled  to  expend  upon  the  premises  in  order  to  sustain 
their  lease.  At  all  events,  they  are  entitled  to  recover  upon 
the  fourth  breach.  The  covenants  in  the  two  leases  being 
substantially  the  same,  the  notice  frem  Flight  was  a  suffi- 
cient notice  under  the  defendant's  lease. 

[Brett,  J.:  It  professes  to  be  a  notice  under  the  lease 
from  the  superior  landlord.] 

It  gives  the  defendant  notice  that  there  is  a  superior  land- 
lord who,  in  the  event  of  the  repairs  not  being  done,  may 
sue  for  the  forfeiture. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  discharged.  The  premises  m  question  were  ori- 
ginally demised  by  Lye  to  Foot,  by  a  lease  dated  the  31st  of 
August,  1807.  The  interest  of  the  lessor,  by  certain  mesne 
assignments,  became  vested  in  Flight.  Tne  plaintiffs,  to 
whom  the  interest  of  the  lessee  under  that  lease  had  come, 
by  a  lease  of  the  14th  of  September,  1868,  demised  the  prem- 
ises to  one  Tonson  ^since  deceased)  and  the  defendant.  The 
original  lease  contained  the  usual  covenant  to  repair  and  to 
yield  up  in  repair,  and  also  a  covenant  to  repair  within  three 
months  after  notice.  The  underlease  contained  similar  cov- 
enants, except  that  the  notice  stipulated   for  was  a  ty>o 

(»)  2  H.  A  N.,  670;  27  L.  J.  (Ex.).  O  18  C.  B.  (N.S.),  776;  84  L.  J.  (CP.), 
lis.  185. 
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months'  notice.  In  January,  1873,  a  notice  was  given  by 
Flight  to  the  assignees  of  Foot  i(the  plaintiffs),  calling  upon 
them  to  perform  certain  repairs  pursuant  to  the  lease  of  Au- 
gust, 1807.  This  notice  was  left  with  the  occupier  of  the 
premises  in  September,  1872,  but  did  not  reach  the  hands  of 
the  plaintiffs  until  the  17th  of  January,  1873.  The  defen- 
dant^ being  no  party  to  the  lease  of  August,  1807,  and  not 
being  bound  by  the  covenants  contained  therein,  took  no 
notice  of  Flight's  requisition.  Which  called  upon  his  land- 
lords to  do  the  repairs  within  three  months.  On  the  20th 
of  March,  1873,  the  defendant  received  a  notice  from  the 
plaintiffs'  attome}^  requiring  him  to  repair  the  i)remises 
"in  accordance  with  tne  terms  of  his  lease."  Tnis  lease, 
*which  is  before  us,  contains  no  covenant  as  between  [666 
the  plaintiffs  and  the  defendant  importing  into  it  the  cove- 
nants contained  in  the  original  lease  of  1807.  The  potice  of 
January,  1873  (if  it  amounted  to  a  notice),  therefore,  was  a 
notice  to  do  something  which  the  defendant  was  in  no  man- 
ner bound  to  do.  So  the  matter  stood  down  to  the  20th  of 
March,  1873,  when  a  substantive  notice  was  given  to  the  de- 
fendant to  repair  pursuant  to  the  terms  of  the  underlease  of 
the  14th  of  September,  1868,  which  contained,  besides  the 
covenant  to  repair  generally,  a  specific  covenant  to  repair 
within  two  months  after  notice.  It  may  be  that,  if  there  nad 
been  a  breach  of  this  last-mentioned  covenant,  the  measure 
of  damages  which  the  plaintiffs  would  have  been  entitled  to 
recover  would  have  been  the  expenses  which  they  had  in- 
curred in  putting  the  premises  in  repair.  The  two  months 
which  the  defendant  had  for  the  performance  of  the  cove- 
nant, however,  had  not  expired  when  his  landlords  brought 
their  action.  The  only  breaches  relied  on  are  the  third, 
which  is  founded  upon  the  general  covenant  to  repair,  and 
the  fourth,  which  is  fou.nded  upon  the  special  covenant  to 
repair  within  two  months.  Now,  the  answer  to  the  first  of 
these  is  that  no  substantial  damages  can  be  recovered  under 
the  general  covenant  where  no  damage  has  been  done  to  the 
reversion,  and  the  reversioner  has  not  been  injured  by  any- 
thing done  or  omitted  to  be  done  by  the  defendant.  And 
the  answer  to  the  second  is,  that  the  action  is  brought  too 
soon.  Walker. Y.  Hatton  Q  is  an  express  authority  in  favor 
of  the  defendant,  and  it  does  not  in  any  way  conflict  with 
Colley  V.  Streetonf^).  Dames  v.  UnderwoocTi^)  was  a  case 
where  the  mesne  landlord  had  determined  his  lease  by  his 
own  act ;  and  it  was  held  that  that  did  not  prevent  his  re- 

0)  10  M.  A  W.,  249.  («)  2  B.  4  C ,  278. 

(«)  2  H.  4  N.,  670;  27  L.  J.  (Ex.),  118. 
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covering  substantial  damages  for  the  defendant's  breach  of 
covenant  whilst  he  continued  to  be  the  owner  of  the  rever- 
sion. Whether,  therefore,  upon  principle  or  upon  an  exam- 
ination into  the  details  of  the  authorities,  I  am  of  opinion 
that  there  is  no  ground  for  disturbing  the  verdict. 

Brett,  J. :  The  lease  to  Tonson  and  the  defendant  con- 
6671  tained  a  *general  covenant  to  repair,  a  covenant  to 
yield  up  the  premises  in  repair,  and  a  covenant  to  repair 
after  two  months'  notice,  and  the  lessors  reserved  to  them- 
selves a  right  of  re-entry  for  a  breach  of  either  of  these  cov- 
enants. The  lessors  would  also  have  an  implied  right  to  sue 
for  damages :  but  they  had  no  right  to  go  upon  the  premises 
and  do  the  repairs  themselves,  ft  is  admitted  that  tne  prem- 
ises were  out  of  repair.  But,  instead  of  availing  themselves 
of  the  right  of  forfeiture,  the  plaintiffs  do  the  necessary  re- 
pairs themselves,  in  order  to  save  a  forfeiture  as  between 
themselves  and  the  superior  landlord ;  and  thev  claim  to  be 
entitled  to  recover  the  expenses  thus  incurred  as  damages 
under  the  third  breach.  This  they  cannot  do.  Then  it  is  said 
that  they  are  entitled  to  recover  them  on  the  fourth  breach, 
non-repair  after  notice.  But,  upon  receipt  of  a  proper  no- 
tice to  repair,  the  defendant  had  two  months  within  which 
to  do  the  repairs.  Plight's  notice  to  the  plaintiffs  under  the 
original  lease  was  clearly  no  notice  to  tne  defendant  under 
the  lease  of  September,  1868 :  and  this  action  was  brought 
before  the  expiration  of  the.  notice  given  to  him  under  that 
lease.  The  plaintiffs,  therefore,  cannot  recovef  under  the 
fourth  breach.  All  that  the  plaintiffs  could  have  been  en- 
titled to  would  be  nominal  damages  under  the  third  breach ; 
but  that  point  was  not  taken  at  the  trial.  The  rule  must, 
therefore,  be  discharged. 

Grove,  J.:  I  am  entirely  of  the  same  opinion,  and  have 
nothing  to  add. 

JitUe  discharged. 

Attorney  for  plaintiffs :  William  Thomas. 
Attorney  for  defendant :  B.  D*  Eagles ^  for  JEvanSy  Laing 
&  Eagles. 
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[Law  Reports,  9  Common  Pleas,  681.] 
July  8,  1874. 

♦Kelly  v.  Patterrson.  [681 

Landlord  and   Tenant — Notice  to,  quit — Tenant  permitted  to  continue  in  FoMemon 
{wUhout  ezprew  8tipU<UioH)  after  the  Expiration  of  his  LandioreCs  Lease, 

Premises  were  let  by  the  owner  in  fee  on  a  lease  expiring  at  Midsummer,  1866. 
The  lessee  underlet  to  the  defendant  on  a  lease  from  year  to  year  commencing  at 
Michaelmas.  The  defendant  was  in  possession  at  Midsummer,  1866  (when  the  lease 
of  his  immediate  lessor  came  to  an  end),  and  the  owner  in  fee  granted  a  new  lease  to 
the  plaintiff  as  from  that  time.  The  defendant,  who  continued  to  occupy  the  prem- 
ises, paid  the  plaintiff  a  sum  equal  to  a  quarterns  rent  on  the  terms  on  which  he  had 
held  the  premises,  as  for  rent  from  Midsummer  to  Michaelmas,  1866,  at  which  time 
the  plaintiff  insisted  upon  an  increase  of  £6  per  annum  on  the  rent,  and  such  in- 
creased rent  was  thenceforth  paid  by  the  defendant.  In  December,  1878,  the  plain* 
tiff  eave  the  defendant  a  six  months'  notice  to  quit  at  Midsummer : 

Held,  by  Brett  and  Denman,  JJ.  (the  latter  with  some  doubt),  that  the  notice  was 
bad, — the  defendant  having  been  allowed  to  hold  over  the  expiration  of  the  lease 
originally  granted  to  him,  without  any  explanation  or  fresh  stipulation  (save  as  to  the 
increased  rent);  and  consequently  the  inference  being  that  there  was  a  tacit  agree* 
ment  between  him  and  the  plaintiff  that  he  should  continue  to  hold  as  tenant  from 

J  ear  to  year  according  to  his  original  holding,  that  is,  as  from  Michaelmas  to 
Lichaelmas. 

Ejectment.  The  premises  in  question  had  been  let  to 
one  Hudson  on  a  lease  which  expired  at  Midsummer,  1866. 
Hudson  had  underlet  to  the  defendant  from  year  to  year, 
commencing  at  Michaelmas.  At  Midsummer,  1866,  Hud* 
son's  term  came  to  an  end,  and  a  fresh  lease  was  granted  to 
the  plaintiff.  The  defendant  still  remained  in  occupation  of 
the  premises,  paid  the  plaintiff  at  Michaelmas,  1866,  a  sum 
equal  to  a  quarter's  rent  on  the  terms  upon  which  he  had 
theretofore  held :  but  the  plaintiff  insisted  upon  an  advance 
of  £5  per  annum  upon  the  rent,  which  the  defendant  paid 
down  to  Christmas,  18^2,  when  the  plaintiff  gave  him  a 
notice  to  quit  at  Midsummer,  1873.  The  defendant  insisted 
that  this  notice  was  insufficient,  and  at  the  expiration  of  the 
six  months  refused  to  quit,  contending  that  his  tenancy  was 
one  ending  at  Michaelmas. 

At  the  trial  before  Honyman,  J.,  at  the  sittings  in  Middlesex 

after  last  Trinity  Term,  a  verdict  was  found  for  the  plaintiff, 

V  ^subject  to  leave  to  the  defendant  to  move  to  enter  a  [682 

nonsuit,  on  the  ground  of  the  insufficiency  of  the  notice  to 

quit. 

Macrae-Moir  in  Michaelmas  Term  last  obtained  a  rule 
nisi. 

May  25.    Paierson  showed  cause,  citing  Doe  d.  Monck  v. 
10  Eng.  Rep.  46 
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Oeekie  (*),   Doe  d.  Bvddle  v.  Lines  ('),   and  Crowley  v. 

Macrae-Moir^  in  support  of  the  rule,  referred  to  Roe  d. 
Jordan  v.  Ward  (*),  JJoe  d.  Collins  v.  WeUer  (*),  Do^  d. 
Holcomh  V.  Johnson  ("),  i)o^  d.  Savage  v.  Stapleton  (*),  Do^ 
d.  Cornwall  v.  Matthews  ("),  and  WoodfaWs  Landlord  and 
Tenant,  10th  ed.  p.  299. 

Ct^r.  ewZz?.  i?t^. 

July  8.  The  judgment  of  the  court  (Brett  and  Den- 
man,  J  J.,)  was  delivered  by 

Lord  Coleridge,  C.J.:  I  proceed  to  deliver  the  judg- 
ment of  my  Brother  Brett  in  tnis  case,  which  was  argued  in 
Easter  Term  last  before  him  and  my  Brother  Denman  only. 

In  this  action  of  ejectment  the  facts  proved  were,  that  the 
premises  had  been  let  by  the  owner  in  fee  on  a  lease  expiring 
at  Midsummer,  1866.  The  intermediate  lessee  had  during 
his  tenancy  underlet  to  the  defendant  on  a  lease  from  year 
to  year  commencing  at  Michaelmas.     The  defendant  was  in 

Possession  at  Midsummer,  1866,  when  the  lease  of  his  imme- 
iate  lessor,  and  therefore  his  own  lease,  came  to  an  end. 
At  Midsummer,  1866,  the  owner  in  fee  let  the  premises  on  a 
new  lease  to  the  present  plaintiff.  The  plaintiff,  instead  of 
entering  into  personal  possession  of  the  premises,  left  them 
in  the  occupation  of  the  defendant.  The  defendant  after- 
wards paid  a  sum  equal  to  a  quarter's  rent,  on  the  terms  on 
which  he  had  held  the  premises  from  year  to  year,  to  the 

{)laintiflf,  as  for  rent  from  Midsummer  to  Michaelmas,  1866, 
rom  which  tin^e  the  plaintiff  insisted  upon  a  rent  increased 
by  £5  per  annum ;  and  such  increased  rent  had  been  thence- 
forth paid  by  the  defendant  to  the  plaintiff.  The  plaintiff 
683]  m  1872  gave  the  ^defendant  a  six  months'  notice  to 
quit  at  Midsummer,  1873.  At  Midsummer  the  defendant 
refused  to  quit  the  {)ren^ises :  and'  this  action  of  ejectment 
was  brought. 

The  plaintiff  insisted  that  the  defendant's  tenancy  to  him 
commenced  aqd  ended  at  Midsummer,  and  that  the  notice 
was  consequently  right.  The  defendant  contended  that  his 
tenancy  was  one  ending  at  Michaelmas,  as  his  original 
tenancy  hjid  commenced  at  Michaelmas,  and  consequently 
that  the  notice  was  invalid: 

It  was  argued  on  behalf  of  the  plaintiff,  that,  at  Midsum- 
mer, 1866,  there  was  no  tenancy  of  the  defendant's  existing 

(')  5  Q.  B.,  841.  (»)  7  T.  R.,  478. 

(«)  11  Q.  B.,  402;  17  L.  J.  (Q.B.),  108.  («)  6  Esp.,  10. 

(»)  7  Ex.,  819;  21  L.  J.  (Elx.),  135.  (')  8  C.  A  P.,  276. 

(*)  \  H.  Bl,  98.  O  11  C.  B.,  675, 
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which  it  could  be  said  he  was  holding  or  holding  ovev^  and 
there  was  none  therefore  which  the  plaintiff  could  be  sup- 
posed to  have  recognized  or  adopted ;  that  the  tenancy  of 
the  defendant's  former  lessor  was  then  at  an  end  ;  that  there 
was  then  no  one  from  whom  the  defendant  could  be  said  to 
hold ;  that  the  plaintiff  did  not  claim  through  or  as  suc- 
cessor to  the  lessor  of  the  defendant ;  and  that  the  receipt 
by  the  plaintiff  of  a  quarter's  rent  at  Michaelmas,  1866,  was 
therefore  only  a  recognition  of  a  tenancy  commencing  at 
Midsummer. 

It  was  argued  oh  behalf  of  the  defendant,  that  he  was 
originally  a  tenant  under  a  lease  commencing  at  Michael- 
mas ;  that,  when  the  plaintiff  became  intermediate  owner  of 
the  premises,  he  had  an  option  either  to  turn  out  the  defen- 
dant or  to  adopt  the  defendant's  then  holding ;  and  that,  bv 
receiving  rent  irom  the  defendant,  he  adopted  the  then  hola- 
ing  of  the  defendant,  which  was  a  holding  as  upon  a  tenancy 
from  year  to  year  commencing  and  ending  at  Michaelmas. 

Both  sides  agreed  that  the  increase  of  rent  at  Michaelmas, 
1866,  did  not  affect  the  dispute. 

The  point  to  be  decidea  seems  to  be  this, — Is  it  a  true 
proposition  of  law  to  say  that,  wherever  one  is  in  possession 
of  land  or  premises  as  Ibenant,  and  his  tenancy  comes  to  an 
end  either  by  efflux  of  time  or  by  the  death  or  end  of  title  of 
his  lessor,  so  that  either  his  own  lessor  or  the  representative 
of  his  lessor,  or  any  independent  owner  of  the  property,  can 
without  notice  eject  him,  and  the  person  entitled  to  eject  him 
does  not  do  so,  but  receives  rent  from  him  without  explana- 
tion or  stipulation,  the  person  so  receiving  rent  is  to  be 
assumed  to  have  adopted  the  person  so  in  *poBse8sion  [684 
as  his  tenant  upon  the  terms  on  which  that  man  held  in  the 
demise  originally  made  to  him  i 

The  difficulty  of  affirming  the  proposition  as  a  general  one 
is,  that,  in  some  cases,  as,  for  instance,  in  a  case  like  the 
present,  the  owner  is  assumed  to  assent  to  the  terms  of  a 
contract  of  which  neither  he  nor  any  one  through  whom  he 
claims,  or  for  whom  he  is  responsible,  has  had  any  knowl- 
edge. The  difficulty  of  negativing  the  proposition  is,  that 
the  owner  does  adopt  the  person  in  possession  as  his  tenant ; 
and,  if  it  is  not  to  De  assumed  that  ne  adopts  him  as  tenant 
on  the  terms  on  which  he  held,  there  seem  to  be  no  otlier 
terms  on  which  he  can  have  adopted  him.  If  he  does  not  in 
fact  know  the  terms  on  which  the  person  in  possession  held, 
should  he  not,  unless  he  means  to  adopt  those  terms  without 
inquiry,  ascertain  what  they  are?    In  Jioe  d.  Jordc^n  v. 
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Ward  ('),  John  Jordan,  tenant  for  life,  made  a  lease  to  the 
defendant  to  commence  from  Old  Lady  Day,  i.  e.,  the  5th  of 
April,  for  twentv-one  years.  During  the  term,  viz.,  on  the 
30th  of  September,  1786,  John  Jordan  died.  The  defen- 
dant's lease  was  thereby  at  an  end.  The  ownership  in  fee 
of  the  property  passed  to  the  son  of  John  Jordan,  as  remain- 
derman ;  he  therefore  did  not  take  as  saccessor  to  his  father, 
but  as  a  purchaser  or  stranger.  There  was  no  privity  of 
estate  between  him  and  the  defendant's  original  lessor.  He 
was  not  in  any  way  bound  by  the  lease  to  the  defendant. 
The  defendant  continued  in  possession,  and  paid  rent  on  the 
same  days  as  before,  viz.,  on  Old  Lady  Day  and  Old  Michael- 
mas Day.  Before  Old  Michaelmas  i)ay,  1787,  the  lessor  of 
the  plaintiff  gave  the  defendant  notice  to  quit  on  the  next 
Old  Lady  Day,  the  6th  of  April,  and  on  his  refusal  to  quit 
brought  ejectment.  The  learned  judge  wha  tried  the  cause 
left  it  to  the  jury  to  say  whether  they  would  not  presume  a 
new  agreement  that  the  defendant  should  continue  to  hold 
according  to  the  terms  of  the  original  lease.  The  jury  found 
for  the  defendant ;  that  is  to  say,  they  declined  to  make  the 

Proposed  presumption.  The  court  set  aside  the  verdict, 
his  case  seems  to  be  a  considerable  authority  in  favor  of 
the  defendant  in  the  present  case.  If  the  objections  taken 
on  behalf  of  the  plaintiff  here  were  correct,  they  equally 
apply  to  that  case,  in  which  they  were  overruled.  Tlie 
685J  same  ^decision  as  to  a  remainderman  was  arrived  at  in 
Doe  d.  CoUins  v.  Weller  ("). 

In  Berrey  v.  Lindley  (•)  the  defendant  entered  at  Michael- 
mas, 1823,  under  a  letter  signed  by  him  proposing  to  take 
the  premises  for  five  years  and  a  half.  That  would  end  at 
I^y  Day,  1829 :  but  the  letter  could  not  be  treated  as  a 
lease,  being  void  as  such  by  virtue  of  the  Statute  of  Frauds. 
The  rent  was  paid  yearly  as  from  Michaelmas  to  Michael- 
mas. The  first  point  decided  in  the  case  was,  that,  from  the 
entry  at  Michaelmas,  and  the  payment  of  rent,  it  was  to  be 
assumed  that  the  parties  had  agreed  to  a  tenancy  from  year 
to  year  beginning  and  ending  at  Michaelmas;  to  last  for  five 
years  and  a  half ;  so  that  the  tenancy  might  be  put  an  end 
to  at  any  Michaelmas  by  six  months'  notice  to  quit,  and 
would  be  at  an  end  without  notice  in  five  years  and  a  half. 
Before  the  end  of  the  five  years  and  a  half  there  were  nego- 
tiations between  the  plaintiff  and  defendant  as  to  a  lease  on 
different  terms,  to  commence  at  the  end  of  the  former  lease. 
It  was  held  that  these  negotiations  did  not  end  in  a  new 
lease.     The  original  demise,   therefore,  remained  in  force. 

(')  1  H.  A  Bl.,  98.  O  7  T.  R.,  478.  (»)  8  M.  A  G.,  498. 
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The  defendant  held  on  over  the  five  years  and  a  half,  paying 
a  higher  rent,  which  had  been  proposed  in  the  negotiations, 
paying  it  still  from  Michaelmas  to  Michaelmas.  The  defen- 
dant eventually  gave  notice  to  quit  at  Michaelmas.  The 
plaintiff  refused  to  recognize  such  notice,  and  brought  his 
action  for  rent  in  the  shape  of  an  action  for  use  and  occupa- 
tion. It  was  contended  on  behalf  of  the  plaintiff  that  there 
was  a  new  tenancy  from  year  to  year,  to  be  inferred  from 
the  holding  over,  the  negotiations,  and  the  payment  of  rent, 
to  commence  at  Lady  Day,  as  if  at  the  end  of  the  former 
tenancy.  It  was  contended  on  behalf  of  the  defendant  that 
the  further  tenancy  was  from  year  to  year,  but  in  corre- 
spondence with  the  commencement  of  the  original  tenancy, 
and  therefore  still  from  Michaelmas  to  Michaelmas.  The 
court  decided  in  favor  of  the  defendant,  and  upon  this 
ground:  ''It  is  convenient,"  says  Coltman,  J.,  "not  to  de- 
part from  the  general  rule  of  construction  in  cases  of  tenan- 
cies from  year  to  year;  which  rule  is,  that  the  time  for 
giving  notice  to  quit  is  fixed  and  determined  by  the  period 
of  the  original  entry."  He  had  said  before:  "I  think  he 
(the  defendant)  must  be  considered  as  tenant  *with  [686 
reference  to  the  period  of  the  original  entry,  unless  some- 
thing appears  which  shows  that  a  different  arrangement  was 
come  to.^'  That  seems  to  be  an  authority  for  saying  that, 
where  rent  as  from  year  to  year  is  received  from  a  person  in 
possession  of  premises,  without  explanation  or  stipulation, 
the  holding  to  be  presumed  is  as  of  a  tenancy  from  year  to 
year  according  to  the  holding  of  the  tenant,  and  therefore 
commencing  at  a  time  corresponding  to  that  from  which  he 
originally  entered  or  held. 

In  Humphreys  v.  Franks  (')  the  tenant's  husband  had  en- 
tered at  Cnristmas.  On  his  death,  in  June,  the  tenant  was 
allowed  to  remain  on  paying  rent.  The  ownership  in  fee 
passed  to  a  stranger,  who  received  rent  for  a  time,  and  gave 
notice  to  quit  at  Christmas.  It  was  contended  for  the  defen- 
dant that  the  proper  inference  was  that  she  was  holding  as 
upon  a  June  tenancy,  commencing  at  the  time  of  her  nus- 
band's  death.  But  the  court  held  otherwise.  "She  was 
allowed,"  says  Willes,  J.,  "to  continue  to  hold,  in  consid- 
eration of  paying  rent,  nothing  being  said  about  the  com- 
mencement of  her  tenancy.  It  was,  therefore,  natural  that 
it  should  remain  a  Christmas  holding.  It  seems  to  me  not 
only  that  there  was  evidence,  but  such  evidence  that  the  jury 
could  not  properly  have  found  that  there  was  any  other  than 
a  holding  from  Christmas  to  Christmas." 

(')  18  C.  B.,  328. 
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In  Doe  d.  Buddie  v.  lAnes  (*),  one  Taft  was  intermediate 
lessee  of  property.  In  1832,  Taft  underleased  to  Pilcher  and 
Carter  for  fourteen  years  and  a  half,  to  commence  from  the 
25th  of  December,  1831.  That  lease  would  end  on  the  24th 
of  June,  1846.  Taft's  interest  was  assigned  to  or  otherwise 
came  to  the  plaintiff.  The  interest  of  Pilcher  and  Carter 
came  to  the  defendant.  The  plaintiff  and  defendant  there- 
fore were  in  the  relation  of  landlord  and  tenant,  the  lease  to 
end  by  efliux  of  time  on  the  24th  of  June,  1846, — the  defen- 
dant's predecessor  having  commenced  his  tenancy  in  Decenl- 
ber.  After  June,  1846,  the  defendant  held  over,  and  paid 
rent  to  the  plaintiff.  The  plaintiff  gave  notice  to  quit  on  the 
24th  of  June,  1847.     The  validity  of  this  notice  was  dis- 

Suted,  it  being  urged  that  the  proper  inference  was  that  the 
efendant  was  holding  as  on  a  tenancy  from  year  to  year 
commencing  in  December,  in  accordance  with  the  original 
687]  entry  of  the  defendant's  *predecessor.  The  judgment 
of  the  court  was  as  follows :  "We  are  of  opinion  that  the 
tenancy  from  year  to  year  commenced  at  the  expiration  of 
the  previous  lease.  This  is  not  at  variance  with  any  of  the 
cases.  The  original  entry  spoken  of  in  them  is,  the  original 
entry  of  the  lessee  himself.  That  is  not  so  here."  The 
court  left  the  verdict  to  stand  for  the  plaintiff,  refusing  a 
rule  to  show  cause  why  it  should  not  be  entered  for  the  de- 
fendant. This  case,  therefore,  only  indicates  that  the  rule 
enunciated  in  former  cases, — which  casies,  it  says,  are  nqt  at 
variance  with  it, — is  only  applicable  to  the  entry  of  the  les- 
see himself  who  holds  over,  and  not  to  the  entry  of  his  pre- 
decessor through  whom  he  held  his  lease. 

Where  the  question  arises  with  a  lessee  who  is  holding 
over  the  expiration  of  a  lease  originally  granted  or  a  demise 
originally  made  to  himself,  the  rule  does  apply.  That  is 
the  present  case*  The  present  defendant  held  over  the  ex- 
piration of  the  lease  granted  to  himself,  which  lease  com- 
menced at  Michaelmas.  The  inference,  as  between  him  and 
the  plaintiff,  who  allowed  him  to  hold  over,  and  who  re- 
ceived rent  as  from  year  to  year  from  him  without  explana- 
tion or  stipulation,  is,  that  there  was  a  tacit  agreement  that 
the  defendant  should  hold  as  tenant  from  year  to  year  ac- 
cording to  his  former  holding,— that  is  to  say,  as  from 
Michaelmas  to  Michaelmas. 

The  notice  to  quit  at  Midsummer  was  therefore  wrong,  and 
the  rule  to  enter  a  nonsuit  must  be  made  absolute. 

Denman,  J.:  I  agree,  but  with  so  much  doubt,  that,  if 
this  were  not  ejectment,  I  should  withdraw  the  restriction 

(')  11  Q.  B.,  402;  17  L.  J.  (Q.B.),  108. 
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upon  leave  to  appeal.    But,  nnder  the  circumstances,  I  think 
we  ought  simply  to  enter  a  verdict  for  the  defendant. 

Bulecbbsohde. 

Attorney  for  plaintiff :  J\  F.  Holcomhe. 
Attorney  for  defendant :  8.  Cotton. 


[Law  Reports,  9  Common  Fleas,  688.] 
Jmie  12, 1874. 

*HiLLs  and  Another  v.  Wates  and  Another.     [688 

Jkterrogaioriea — Common  Law  Procedure  Act,  1864  (17  A  18  Viei,  c,  126),  <.  61 — Plea 
of  Payment  to  Plaintiff' %  Testator. 

In  an  action  by  executors  against  the  makers  of  a  promissory  note  ffiven  to  the 
testator,  the  defendants  plead^,  as  to  part  of  the  daim,  payment  to  the  testator  in 
his  lifetime  : 

Neid,  upon  the  authority  of  Hawkins  v,  Carr  (Law  Rep.,  1  Q.  B.,  89),  that  the 
plaintifis  might  interrogate  the  defendants  as  to  the  time  an.d  place  at  which  and  the 
circumstances  under  which  the  alleged  payment  took  place. 

This  action  was  brought  by  the  plaintiffs  as  executors 
of  the  last  will  of  Jane  Eliza  Wates,  widow  of  Edward 
Wates,  to  recover  the  amount  appearing  to  be  due  to  the 
estate  of  the  testator  upon  a  joint  and  several  promissory 
note  of  the  defendants. 

The  defendants  pleaded  payment  as  to  part  of  the  claim, 
and  payment  into  court  as  to  the  residue. 

Upon  an  affidavit  by  the  plaintiffs,  that  they  believed  they 
would  derive  material  benefit  in  this  cause  from  the  discov- 
ery they  sought  by  the  interrogatories  which  they  required 
to  be  delivered  therein  ;  that  they  had  no  means  oi  discover- 
ing whether  anything  was  paid  in  the  lifetime  of  Edward 
Wates  on  account  oi  the  promissory  note,  except  by  inter- 
rogating the  defendants ;  and  that  they  believed  they  had  a 
good  cause  of  action  on  the  merits, — a  summons  was  taken 
out  before  Denman,  J.,  at  Chambers,  for  leave^to  administer 
to  the  defendants  the  following  interrogatories : 

1.  Have  you  or  either  of  you  ever  paid  any,  and,  if  any,  what  sum  of  money  in 
part  payment  of  the  bill  which  is  the  subject-matter  of  this  action  t  If  so,  state 
to  whom  the  said  sum  was  paid,  and  where ;  and  state  whether  the  said  sum 
was  paid  by  one  or  both  of  you,  or  by  any  other  person.  If  by  one  only,  state 
by  which  of  you  ;  and,  if  by  any  other  person,  state  the  name  and  address  of 
such  person. 

2.  State  in  what  manner  the  said  sum  was  paid, — ^whether  in  notes  or  cash  or 
by  check. 

8.  If  by  check,  state  upon  what  bank  the  said  check  was  drawn  and  by  whom 
the  said  check  was  signed. 

4.  Did  you  or  either  of  you,  or  any  other  person  authorized  by  you,  receive 
from  the  said  Edward  Wates,  or  from  any  other  person  authorized  by  him, 
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^ther  at  the  time  of  the  payment  of  the  said  sum  of  money  or  at  any  other  time, 
any  receipt  or  other  note  or  memorandum  in  writing  relating  to  the  payment  of 
the  said  sam  ? 

689]  *5.  Have  you  or  either  of  yon  ever  at  any  time  whatsoeyer  had  any  other 
transaction  relating  to  any  bill  or  promissory  note  with  the  said  E.  Wates  ? 

6.  Have  you  or  either  of  yon  in  your  possession,  custody,  or  power,  or  in  the 
possession,  custody,  or  power  of  your  or  some  or  one  and  which  of  your  attorneys  or 
attorney,  agents  or  agent,  divers  or  some  and  what  accounts,  books  of  account,  re- 
ceipts, memoranda,  letters,  copies  of  or  extracts  from  letters,  and  other  papers  and 
writings,  or  some  and  what  accounts,  books  of  account,  receipt,  memorandum,  letter, 
copy  of  or  extract  from  a  letter,  and  other  paper  and  writing  relating  to  the  payment 
of  the  said  sum  of  money  ?  Set  forth  a  fiul  and  particular  list  and  schedule  thereof, 
distinguishing  which  of  the  same  are  in  yoiir  or  their  or  his  possession  or  power, 
and  where  and  in  whose  possession  the  other  of  them  are. 

The  attention  of  the  learned  judge  was  called  to  two  cases 
of  Hawkins  v.  Carr  and  Parsons  v.  Carr  (*) ;  but  he  con- 
sidered them  not  to  be  in  point,  and  refused  an  order. 

Powles  on  a  former  day  moved  for  a  rule  by  way  of  ap- 
peal from  the  decision  of  the  judge,  relying  upon  the  case 
above  referred  to,  and  also  upon  the  general  practice  as  laid 
down  in  Ch.  Archb.  11th  ed.  p.  1418:  *'A  plaintiff  in 
equity  is  entitled  to  discovery  for  the  purpose  of  repelling 
the  case  which  he  anticipates  will  be  set  up  by  the  defen- 
dant O-" 

[Brett,  J.:  You  are,  in  effect,  asking  the  defendants  to 
swear  to  the  truth  of  their  plea.  If  you  ijut  it  on  the  ground 
that  an  executor  may  be  allowed  to  administer  interrogato- 
ries which  would  not  be  allowed  in  the  case  of  any  other  per- 
son, where  is  the  authority  for  it  ?] 

Mr.  Justice  Lush  is  said  to  have  acted  upon  that  notion  at 
Chambers :  and  Mr.  Justice  Keating  at  Chambers,  upon  the 
authority  of  Hawkins  v.  Carr  (*),  allowed  interrogatories  on 
the  ground  that  the  payment  sought  to  be  proved  had  been 
made  to  a  bankrupt  who  had  absconded.  An  executor  can- 
not be  expected  to  be  prepared  with  evidence  at  the  trial  to 
rebut  a  case  of  payment  to  the  testator. 

A  rule  nisi  having  been  granted,  with  an  intimation  that 
inquiry  should  be  made  as  to  whether  a  difference  was  made 
in  discovery  in  equity  between  the  case  of  an  executor  and 
that  of  another  person, 

690]  *  Pater  son  showed  cause  :  The  general  principle  of 
equity  is,  that  a  plaiptiff  is  only  entitled  to  discovery  as  to 
matters  tending  to  establish  his  own  case,  or  which  may  be 
common  to  both  his  own  case  and  that  of  his  opponent ;  but 
it  does  not  extend  to  a  discovery  of  the  manner  m  which  the 
defendant's  case  is  to  be  exclusively  established.  Interrog- 
atories to  show  how  the  defendant  means  to  prove  his  plea 

0)  Law  Rep.,  1  Q.  B.,89.  ration  of  London,  2  Mac  «k   G.,  247;  19 

O  Citing  AUomey- General  v.    Corpo-    L.  J.  (Ch.),  314. 
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of  payment  are  never  allowed ;  and  the  circumstance  of  the 
plaintiflfs  suing  as  executors  can  make  no  difference.  Hawk- 
ins V.  Carr(*)  was  an  action  for  goods  sold,  money  lent  to, 
and  on  accounts  stated  with,  the  defendant  by  tnem  and 
their  late  partner  ;  and  the  defendant  pleaded  a  complicated 
plea  showing  how  the  account  was  stated,  and  how  certain 
nnliquidatea  and  disputed  claims  were  adjusted  and  settled 
between  the  defendant  and  the  deceased  partner ;  and  then 
the  plea  went  on  to  show  payment  of  a  part  of  such  ascer- 
tained debt  and  a  bill  given  for  the  rest,  which  bill  was  still 
outstanding.  The  greater  part  of  the  matters  alleged  in  the 
plea  were  common  to  both  parties.  Although  the  court  took 
time  to  consider,  the  judgment  is  very  short,  and  no  reasons 
are  given.  The  case  of  an  executor  has  never  yet  been  held, 
to  be  an  exception. 

PowleSy  in  support  of  the  rule :  The  means  of  proof  of  the 
alleged  payment  being  exclusively  in  the  knowledge  of  the 
defendants,  there  can  oe  no  good  reason  why  the  proposed 
interrogatories  should  not  be  allowed.  The  case  falls  pre- 
cisely within  the  principle  upon  which  the  Court  of  Queen's 
Bench  proceeded  in  Hawkins  v.  Carr  (').  The  books  furnish 
no  authorities  in  equity  on  the  subject. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  made  absolute.  Without  laying  down  any  rule 
as  to  executors,  it  is  enough  to  say  that  the  matters  upon 
which  the  plaintiffs  seek  to  interrogate  the  defendants  are  so 
essential  to  the  maintenance  of  their  case,  and  so  exclusively 
within  the  knowledge  of  the  defendants,  that  I  think  the  in- 
terrogatories ought  to  be  allowed.  We  have  it  npon  the 
highest  authority  that  the  case  of  a  deceased  partner  is 
not  within  the  ordinary  rule  as  to  interrogatories.  The 
*judgment  in  the  case  1  allude  to  is  certainly  verv  [691 
short.  The  court  say(*):  ''We  had  doubts  whether  the 
interrogatories  were  such  as  were  contemplated  by  the  statute 
or  consistent  with  the  practice  in  Chancery,  and  we  took 
time  to  consider,  in  order  to  ascertain  this  latter  point  and 
to  consult  the  other  judges  in  the  matter.  We  nave  now 
done  so,  and  we  understand  that  in  a  case  of  this  particular 
nature  the  interrogatories  would  be  allowed ;  and  therefore, 
as  we  are  by  no  means  desirous  to  curtail  the  powers  con- 
ferred upon  the  Courts  of  Law  by  the  Common  Law  Pro* 
cedure  Act,  1854,  we  think  that  the  inteiTOgatories  ou^ht  to 
be  allowed."  It  would  have  certainly  been  more  satisfac- 
tory if-  the  court  had  given  reasons.     Nevertheless,  the  case 

(«)  Law  Rep.,  1  Q.  B..  89.  («)  Law  Rep.,  1  Q.  B.,  at  p.  98. 

10  Eng.  Rep.  46 
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comes  to  us  with  the  very  highest  sanction ;  and  the  only 
peculiarity  in  it  being  that  the  alleged  statement  and  adjust- 
ment of  tne  claims  was  made  with  a  deceased  partner,  we 
must  assume  that  that  was  the  foundation  of  the  judgment. 
I  am  unable,  therefore,  to  see  that  the  circumstances  of  this 
case  do  not  fall  within  the  only  fact  which  could  be  of  any 
importance  in  that  case.  Here,  the  plea  alleges  a  payment 
to  a  deceased  person ;  and  the  circumstances  under  which 
the  alleged  payment  was  made  are  wholly  without  the 
knowledge  of  the  plaintiffs,  and  are  exclusively  within  the 
knowledge  of  the  defendants.  I  see  no  reason  why  in  good 
sense  and  justice  we  should  not  adopt  the  decision  of  the 
Court  of  Queen's  Bench  in  a  case  so  closely  analogous. 

Keating,  J.:  I  do  not  understand  the  court  as  intending 
to  interfere  in  any  degree  with  the  general  rule  that  a  defen- 
dant cannot  be  interrogated  as  to  any  matters  which  exclu- 
sively constitute  or  relate  to  his  defence.  But  it  is  said  that 
that  general  rule  is  subject  to  this  exception,  that,  where 
the  claim  is  made  by  the  representatives  of  a  deceased  per- 
son, and  the  defence  set  up  consists  of  transactions  said  to 
have  taken  place  with  that  person,  it  is  not  unreasonable 
that  the  defendant  should  be  interrogated  as  to  the  circum- 
stances under  which  those  transactions  took  place.  In 
Hawkins  v.  CarrQ)  the  plea  alleged  an  adjustment  of  ac- 
counts with  a  deceased  partner  of  the  plaintiffs,  resulting  in 
what  amounted  to  a  qiuisi  payment  of  the  ascertained  bal- 
692]  ance,  and  a  ^discharge  by  the  deceased  partner :  and 
the  court  thought  it  right  that  the  defendant  should  be  in- 
terrogated. That  was  a  decision  come  to  by  the  Court  of 
Queen's  Bench  after  consulting  the  judges  of  the  other 
courts.  It  may  be  said,  therefore,  to  be  a  decision  of  West- 
minster Hall.  The  court  seem  to  have  thought  that  the 
fact  that  the  account  was  stated  with  the  deceased  partner 
was  material.  In  that  view  the  present  case  clearly  comes 
within  it.  The  object  of  the  interrogatories  in  both  cases  is 
the  same,  viz.,  to  ascertain  the  circumstances  under  which 
the  alleged  payment  was  made.  I  agree  with  my  Lord  that 
the  rule  should  be  made  absolute. 

Grove,  J.:  I  am  of  the  same  opinion:  If  we  were  to 
adopt  Mr.  Paterson's  argument,  we  must  suppose  there  was 
\io  case  for  the  consideration  of  the  Court  of  Queen's  Bench 
in  Hawkins  v.  Carr  (').  I  think  it  is  a  distinct  authority  in 
.favor  of  the  allowance  of  these  interrogatories.  Prima 
facie^  a  bill  or  note  which  is  not  given  up  to  the  acceptor  or 
maker  is  still  unpaid.     Unless  these  interrogatories  were 

(')  Law  Rep.,  1  Q.  B.,  89. 
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allowed,  the  plaintiffs  would  have  no  means  whatever  of 
meeting  the  case  set  up  by  the  defendants. 

Rule  dbsohde. 

Attorneys  for  plaintiffs :  HooJce  <fe  Street 

Attorneys  for  defendants :  Steoens^  Wilkinson  &  Harries. 


[Law  Reports,  9  Common  Pleas,  692.] 
June  16,  1874. 

[in  the  exchequer  chamber.] 
The  City  Discount  Company,  Limited,  v.  McLean. 

Appropriaiion  of  PaynuniA — Secured  Debt* — Accounts  rendered — LiahilUy  of  Swrsty, 

The  presumption,  that,  where  a  variety  of  transactions  are  included  in  one  general 
account,  the  items  of  credit  are  to  be  appropriated  to  the  items  of  debit  in  order  of 
date  in  the  absence  of  other  appropriation,  may  be  rebutted  by  circumstances  of  the 
case  showing  that  such  could  not  have  been  the  intention  of  the  parties. 

The  plaintiffs,  a  discount  company,  were  in  the  habit  of  discounting  bills  for  S.  In 
consideration  that  the  plaintiffs  would  advance  money  to  a  certain  amount  to  S.  on 
the  deposit  of  a  lease  of  S.'s  premises,  the  defendant  guaranteed  any  *part  of  [698 
the  money  so  advanced  that  might  remain  due  after  the  realization  of  the  leasehold 
security,  the  guarantee  to  last  for  a  period  not  exceeding  two  years.  Advances  were 
made  to  S.  by  the  plaintiffs  in  accordance  with  the  guarantee,  and  a  great  number  of 
other  transactions  by  way  of  further  advance  upon  the  discount  of  bills  by  the  plain- 
tiff's for  S.  took  place  in  the  usual  course  of  business  between  them.  Within  two 
years  from  the  date  of  the  Guarantee,  S.  foiled,  owing  to  the  plaintiffs  an  amount  ex- 
ceeding the  sum  guaranteed.  A  long  debtor  and  creditor  account  was  kept  by  the 
plaintiffs  of  their  transactions  with  S.  during  such  time,  including  the  advances 
made  under  the  guarantee.  The  aggregate  of  the  items  on  both  sides  of  the  account 
very  largely  exceeded  the  amount  of  the  sum  guaranteed.  Ii^  this  account  the  prac- 
tice was  to  credit  S.  with  the  amount  of  the  biils  discounted,  less  discount  and  com- 
mission, and  debit  him  with  the  amount  of  the  bills  if  they  were  dishonored.  Many 
of  tlie  bills  discounted  were  renewed  at  maturity,  and  the  same  system  of  crediting 
and  debiting  applied  to  the  renewals.  The  account  was.  balanced  on  several  occa- 
sions before  S.  failed,  and  showed  balances  against  S.  of  much  less  amount  than  the 
sums  advanced  under  the  guarantee,  but  these  balances  were  arrived  at  by  crediting 
8.  with  the  amount  of  outstanding  bills,  many  of  which  were  not  paid  at  maturity, 
and  were  included  in  the  ultimate  balance  against  S.  Bills  were  discounted  with  the 
jilaintiffs  by  S.  to  cover  advances  made  under  the  guarantee,  and  were  from  time  to 
time  renewed  but  never  were  paid.  Bills,  discounted  by  S.  with  the  plaintiffs  after 
the  advances  under  the  guarantee,  had  been  paid  to  an  amount  exceeding  the  sum 

r»ranteed,  but  it  did  not  appear  that  in  point  of  fact  the  balance  really  due  from 
to  the  plaintiffs  after  the  date  of  the  guarantee  was  ever  less  than  the  sum  guaran- 
teed.    In  an  action  on  the  guarantee  to  recover  the  moneys  advanced  under  it: 

Hddf  that,  under  the  circumstances  of  the  case,  it  could  not  have  been  the  inten- 
tion of  the  plaintiffs  and  S.',  by  the  mode  in  which  the  account  between  them  was 
kept,  that  the  advance  under  the  guarantee  should  be  considered  as  satisfied  by  the 
items  of  credit  therein,  and  consequently  that  the  action  was  maintainable. 
Henniker  v.  Wigg  (4  Q.  B.,  792)  followed. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  the  plaintiffs  upon  a  special  case  stated  by  order 
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of  nisi  priuSy  of  which  the  facts  were  in  substance  as  fol- 
lows : 

The  plaintiffs  were  a  company  whose  chief  business  was 
discounting  bills.  The  action  was  brought  to  recover  £750, 
being  the  sixth  part  of  the  sum  of  £6,000,  after  deducting  from 
that  sum  the  monejrs  realized  from  the  sale  of  certain  lease- 
hold premises,  which  sum  of  £760  was  alleged  to  be  due 
from  the  defendant  under  a  guarantee  given  by  him  and  five 
other  persons  to  the  plaintiffs  under  the  following  circum- 
stances : 

Between  November,  1865,  and  May,  1867,  the  plaintiffs 
had  discounted  in  the  way  of  their  business  certain  bills  for 
a  Mr.  Henrv  Southgate,  who  carried  on  business  as  South- 
694]  gate  &  Co.,  and  at  the  *time  when  the  guarantee  was 
entered  into  he  was  indebted  to  the  plaintiffs  in  discount 
transactions  about  £208. .  He  was  also  mdebted  to  plaintiffs 
to  the  extent  of  £1,660  on  discount  transactions  previous  to 
November,  1865,  and  both  these  two  amounts  were  after- 
wards'  added  to  his  debt  to  the  plaintiffs  of  £27,704  after- 
mentioned.  Southgate  carried  on  business  as  an  auctioneer 
of  pictures,  &c.,  and  the  bills  discounted  by  him  up  to  the 
34  of  May,  1867,  the  date  of  the  guarantee,  were  all  con- 
nected with  his  business.  In  May,  1867,  he  was  desirous  of 
obtaining  an  advance  of  £6,000  for  reasons  which  then 
pressed  nim,  one  of  the  principal  being  a  debt  by  him  of 
£2,914  to  Messrs.  Ward,  Lock  &  Tyler,  and  he  at  first 
offered  by  way  of  security  to  the  plaintiflEs  to  deposit  with 
them  the  lease  of  his  premises.  Further  security  was  re- 
quired, and  the  following  guarantee  was  given  and  signed 
by  six  persons,  one  of  them  being  the  defendant : 

''  To  the  City  Discount  Company,  Limited. 

^'  Gentlemen, — You  having  agreed  to  advance  Messrs.  H. 
Southgate  &  Co.  a  sum  not  exceeding  £5,000  on  the  deposit 
of  their  lease  of  the  premises,  No.  143,  Strand,  in  the  county 
of  Middlesex,  and  certain  life  policies  not  included  in  this 
undertaking,  we  hereby  undertake  and  agree  to  guarantee 
and  indemnify  you  to  the  extent  of  £800  each,  or  to  the  ex- 
tent of  a  sixth  part  of  any  deficiency  of  the  said  advance 
that  may  remain  due  to  you  after  sale  of  the  said  lease  ;  this 
undertaking  being  given  on  the  understanding  that  the  said 
lease  shall  be  sold  and  the  purchase-money  realized  before 
we  are  severally  called  upon  for  the  deficiency  (if  any),  and 
.  that  this  guarantee  shall  last  for  a  period  not  exceeding  two 
years  from  this  date.     Dated  the  3a  of  May,  1867." 

A  mortgage  of  the  lease  was  also  given  by  Southgate  as  a 
security  for  the  advance. 
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After  the  3d  of  May,  J867,  and  between  that  date  and  De- 
cember, 1868,  when  Southgate  stopped  payment,  and  was 
indebted  to  the  plaintiffs  on  the  balance  of  accounts  in  a  sum 
of  £27,704,  the  company,  in  various  sums  at  different  times, 
advanced  to  Southgate  money  amounting  in  the  whole  to  the 
sum  of  £44,784,  Southgate  being  on  several  occasions  during 
that  period  indebted  to  the  plaintiffs  in  respect  of  advances 
made  by  them  to  him  in  a  sum  exceeding  £5,000;  a  large 
portion  of  this  debt  of  £27,704  was  made  up  *of  re-  [695 
turned  and  renewed  bills,  and  discounts,  and  commissions. 
During  the  same  period,  from  the  3d  of  May,  1867,  to  De- 
cember, 1868,  Southgate  discounted  with  the  plaintiffs  trade 
bills  amounting  in  the  whole  to  the  sum  of  £40,326  5^.,  he 
being  at  the  date  of  such  discount  credited  in  the  books  of 
the  plaintiffs  with  the  amount  of  such  bills,  less  interest  and 
commission,  and  if  such  bills  were  paid  at  maturity  to  the 
plaintiffs  by  the  acceptors  such-  credit  remained,  but  if  thev 
were  dishonored  he  waa  debited  with  the  full  amount  of  such 
bills. 

After  the  3d  of  May,  1867,  another  class  of  bills  were  also 
discounted  by  Southgate  with  the  plaintiffs.  These  were 
bills  which  he  drew,  and  which  were  accepted  for  his  ac- 
commodation, and  were  then  discounted  by  him  with  the 
{plaintiffs,  who  guaranteed  the  acceptors  against  all  liabili- 
ties in  respect  oi  the  same,  and  who  credited  Southgate  at 
the  time  of  the  discount  with  the  amount  of  the  said  bills, 
less  interest  and  commission ;  and  when  the  same  became 
due,  and  as  a  matter  of  course  were  unpaid  either  by  South- 
gate  or  the  acceptors,  debited  Southgate  with  the  full  amount 
of  the  same.  When  the  trade  bills  before  mentioned,  and 
the  last-mentioned  class  of  bills,  arrived  or  were  about  to  ar- 
rive at  maturitv,  Southgate  took  to  the  plaintiffs  other  bills 
to  something  like  the  same  amount,  either  trad(^  bills  or  bills 
of  the  last-mentioned  class,  and  discounted  them  with  the 
plaintiffs,  and  the  same  mode  of  crediting  and  debiting  him 
was  pursued  as  before  mentioned  in  respect  of  the  two 
classes  of  bills  respectively;  and  this  mode  of  dealing  con- 
tinued till  the  time  of  Southgate' s  bankruptcy.  Southgate 
took  the  accommodation  bills  to  plaintiffs  at  the  request  of 
their  manager  to  keep  the  company  out  of  cash  advances, 
they  re-discounting  the  bills  Southgate  had  discounted  with 
them,  and  the  gross  amount  of  such  bills  was  about  £14,000. 
Both  classes  of  bills  were  brought  as  above  by  Southgate  to 
the  plaintiffs  in  order  to  keep  the  company  out  of  cash  ad- 
vances, and  were  brought  from  time  to  time,  having  regard 
to  the  amount  of  such  advances,  though  Hot  exactly  corre- 
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sponding  with  such  amoants,  or  with « the  times  when  the  said 
advances  were  made. 

The.  advances  made  were  made  from  time  to  time,  and  ex- 
tended over  the  whole  period  from  the  3d  of  May,  1867,  to 
December,  1868.  The  case  then  set  out  the  dates  and 
696]  amounts  of  various  *advances  made  on  the  8th  of  May, 
1867,  and  immediately  subsequent  days,  which  were  con- 
tended by  the  plaintiffs  to  be  advances  made  under  the 
guarantee  ('). 

About  the  time  of  these  advances  accommodation  bills  of 
the  character  before  adverted  to  were  discounted  by  South- 
gate  with  the  company  in  order  to  cover  these  advances, 
which  said  bills  were  from  time  to  time  renewed  according 
to  the  mode  before  mentioned  with  respect  to  this  class  of 
bills,  and  have  never  been  ])aid,  and  on  all  advances  made 
to  Southgate  by  plaintiflEs'  bills  of  one  sort  or  another  were 
brought  by  Southgate  to  plaintiffs  to  be  discounted  by  them, 
with  the  object  of  keeping  them  out  of  cash  advances.  Be- 
tween the  3d  of  May,  1867,  and  December,  1868,  consider- 
ably more  than  £6,000  of  the  trade  bills  had  been  paid. 
More  than  £5,000  was  advanced  by  the  plaintiffs  to  South- 
gate  between  the  3d  of  May,  1867,  and  the  4th  of  September, 
1867,  and  more  than  £6,000  between  the  24th  of  September, 
1867,  and  December,  1868.  It  appeared  from  the  books  of 
the  plaintiffs  that  from  May,  1867,  to  December,  1868,  the 
accounts  were  made  up  and  showed  only  a  small  balance 
against  Southgate,  e.g.,  at  the  end  of  1867  one  of  £273,  and 
at  the  end  of  June,  1868,  one  of  £1,060  odd,  .but  at  the  time 
of  his  bankruptcy  in  December,  1868,  the  accounts  showed 
a  balance  against  him  of  £27,704.  The  plaintiffs  in  June, 
1869,  exercised  the  power  of  sale  in  the  mortgage,  and  the 
premises  were  sold  on  the  26th  of  February,  1869.  The 
action  was  brought  to  recover  £760,  being  the  sixth  part  of 
£4,600,  the  deficiency  out  of  £6,000  after  the  sale. 

The  case  contained  the  following  statements  as  to  the 
course  of  business  between  the  plaintiffs  and  Southgate. 
The  plaintiffs'  mode  of  keeping  accounts  was  this,  not  only 
with  regard  to  Southgate  &  Uo.,  but  all  their  customers. 

Q)  It  was  admitted  by  the  conosel  for  ces,  i.e.,  such  portion  of  the  adyances  as 

the  plaintiffs  during  the  argonaent  that  a  remained  unpaid  unless,  by  the  applicft> 

certain  portion  of  the  sums  advanced  un-  tion  of  the  doctrine  of  appropriation  of 

der  the  guarantee,  and  in  respect  of  which  payments,  as  contended  by  the  defendant, 

the  action  was  brought,  must  be  taken  it  was  to  be  considered  as  satisfied ;  the 

upon  the  face  of  the  accounts  between  the  statement  of  tlie  case  above  has  therefore 

plaintiffs  and   Southgate  to  have  been  been,  as  far  as  possible,  confined  to  the 

satisfied    by    specific    payments.      The  facts  connected  with  such  last-mentioned 

plaintiffs*  claim  was,  therefore,  confined  advances, 
in  argument  to  the  residue  of  the  advan- 
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The  amount  of  discount  *and  commission  was  arranged  [697 
and  deducted  from  the  nominal  amount  of  the  buls.  The 
transaction  was  entered  in  the  dav-book.  If  the  total 
amount  of  the  balance  was  then  and  there  received  and  taken 
away  by  the  customer,  the  transaction  was  frequently  not 
entered  in  the  ledger  at  all.  If  part  only  was  taken  then 
the  amount  left  and  not  then  received  was  entered  to  his 
credit  in  the  ledger,  and  when  that  amount  was  afterwards 
taken  up  by  the  customer  and  was  paid  to  him,  the  amount 
was  then  debited  to  him  in  the  books.  If  the  bq,lance,  after 
deducting  discount  and  commission,  was  not  then  taken. up, 
the  whole  amount  of  the  balance  was  credited  to  the  cus- 
tomer in  the  ledger,  and  when  the  customer  received  the  pd- 
vance,  which  was  usually  within  a  day  or  two,  the  amounts 
so  paid  and  received  were  entered  in  the  ledger.  If  the  dis- 
counted bills  were  not  paid  on  maturitv  by  the  acceptor  or 
the  customer,  and  were  paid  by  the  plaintiflEs,  the  amount 
was  debited  to  the  customer  as  before  described.  Some- 
times the  customer  came  to  the  manager  and  told  him  that 
he  intended  to  brin^  bills  for  discount  and  requested  an  ad- 
vance by  anticipation.  This  advance  was  then  debited  to 
him  in  the  ledger,  and  when  the  bills  were  brought  he  was 
credited  with  their  nominal  amount,  less  the  interest  and 
commission,  as  above  mentioned. 

The  balances  before  mentioned  as  appearing  against  South- 
gate  from  the  books  of  the  plaintiffs  vmen  the  accounts  were 
made  up,  were  arrived  at  by  taking  into  account  the  sums 
on  the  credit  ^ide,  which  represented  the  amount  of  bills, 
less  interest  and  commission  for  discount,  which  were  cur- 
rent at  the  date  of  the  balance  being  struck,  and  of  promis- 
sory notes  of  Southgate,  some  of  which  bills  and  notes  were 
not  paid  at  maturity,  and  were  included  in  the  ultimate 
balance  of  £27,704  sueainst  Southgate.  The  plaintiffs  from 
time  to  time  sent  to  Southgate  accounts  whicli  were  copies 
of  their  ledger,  which  thus  showed  the  above  balances  (*). 

The  court  were  to  draw  inferences  of  fact. 

The  question  for  the  court  was,  whether  the  defendant 
was  liable  to  pay  the  sum  of  £750,  or  any  part  thereof. 

*J.  Brovm,  Q.  C,  (with  him  Thrupp),  for  the  de-  [698 
fendant,  contended  that  the  plaintiffs  havine  included  the 
transaction  as  to  the  £5,000  with  the  rest  of  the  transactions 
between  themselves  and  Southgate,  could  not  now  separate 
them,  and  therefore  that  the  earlier  credits  must  be  applied 
to  the  earlier  debits,  and  accounts  having  been  rendered  by 

(')  The  case  also  contained  lon^  ex-  plaintiffs  and  Southgate  which  it  is  im- 
tracts   from   the'  accounts  between  the    possible  to  set  out. 
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the  plaintiflEs  to  Southgate,  settled  on  this  principle,  in 
whicn  the  earlier  items  were  treated  as  settled,  the  £6,000 
must  be  treated  as  paid.  ^ 

He  cited  Claytoii^H  Ciwc(');  Bodenham  v.  Putcha8i^)\ 
Simson  v.  Ingham  (^)\  Henniker  v.  Wigg{^)\  Laing  v. 
Campbell  Q. 

F.  M.  White^  (with  him  Mnglish  HaTrison\  for  the  plain- 
tiffs, was  not  called  upon. 

Bramwell,  B.  :  I  am  of  opinion  that  the  judgment  should 
be  affirmed  to  the  extent  that  the  plaintiffs'  counsel  now  con- 
tends for.  This  is  admitted  not  to  be  a  continuing  guarantee, 
and  a  certain  an^unt  of  the  claim  has  been  given  up.  With 
respect  to  the  remainder,  the  question  is  whether  that 
amount  is  to  be  considered  as  discharged.  It  seems  to  me 
that  that  question  must  be  determined  as  if  it  arose  between 
Southgate  and  the  plaintiffs,  and  the  question  therefore  is 
whether  Southgate  would  be  entitled  to  say  that  the  earlier 
items  of  credit  in  this  account  must  be  applied  to  the  earlier 
items  of  debit,  so  that  the  latter  are  to  be  considered  as  settled 
and  extinguished.  I  am  strongly  of  opinion  that  he  would 
not  be  so  entitled.  I  quite  agree  with  the  principle  of  the 
cases  cited,  such  as  ClaytorCs  Casei^)  and  Bodenham  v.  Pur- 
chas  (') ;  and  I  think  we  ought  to  follow  them  when  applicable. 
In  those  cases  there  had  been  a  change  of  parties,  and  the  ac- 
count was  apparently  continued  as  if  no  alteration  had  hap- 
pened ;  and  it  was,  under  the  circumstances  of  those  cases, 
reasonable  to  hold  that  the  earlier  items  of  debit  were  ex- 
tinguished by  the  earlier  items  of  credit.  But  we  must 
decide  every  case  according  to  its  own  circumstances,  and  it 
seems  to  me  impossible  under  the  circumstances  of  the  pres- 
ent case  to  hold  that  the  items  of  credit  must  be  appropri- 
ated to  the  items  of  debit  in  order  of  date,  so  as  to  extinguish 
699]  the  *earlier  items  of  debit.  For  instance,  premises 
being  mortgaged  to  secure  the  advances  made  under  the 
guarantee,  would  Southgate  have  been  at  liberty  to  go  to  the 
plaintiffs,  and  insist  on  a  return  of  the  security  on  the  ground 
that  the  debt  was  extinguished  \  That  would  be  to  hold 
something  absurdly  contrarjr  to  what  may  be  presumed  to 
have  been  in  the  contemplation  of  the  parties.  They  con- 
templated an  advance  of  £6,000,  and  that  the  debt  might 
continue  for  two  years  unpaid  and  unsatistied ;  and  they 
obviously  contemplated  subsequent  dealings  quite  inde- 
pendent of  and  unconnected  with  the  advance  of  £6,000.    If 

(«)  1  Mer.,  608.  (»)  2  B.  A  C,  66. 

O  2  B.  A  Aid.,  89.  O  4  Q.  B.,  792. 

(»)  86  B6av.,  8. 
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this  were  not  so,  the  guarantee  was  readily  inoperative.  It 
was  not  wanted  with  respect  to  the  ordinary  case  of  dis- 
counts of  bills  in  the  course  of  current  business  between  the 
plaintiffs  and  Southgate.  What  was  wanted  here  was  a 
particular  advance  independently  of  their  ordinary  discount 
transactions,  not  merely  an  ordinary  advance  upon  discount 
of  bills.  The  matter  would  have  been  abundantly  plain  if 
thej  had  thought  fit  to  keep  their  books  in  a  different  way, 
which,  for  business  purposes,  would  have  been  very  incon- 
venient, viz.,  by  debiting  the  advances  in  the  first  instance, 
and  not  giving  credit  for  the  bills,  but  keeping  a  separate 
account  as  to  them.  It  is  manifest  that  then  the  advance  on 
the  credit  of  the  guarantee  would  have  been  unaffected  by 
the  subsequent  transactions.  It  could  not  be  suggested  that 
it  was  diminished  or  paid  off  by  what  took  place  with  regard 
to  the  accommodation  bills,  or  even  by  the  tirade  bills.  But 
no  banking-house  or  discount  companjr,  having  transactions 
such  as  these  with  a  customer,  in  practice  keeps  the  account 
so.  For  convenience  sake  they  keep  it  in  sucn  a  manner  as 
to  see  at  any  time  the  state  of  the  balance,  assuming  that  all 
outstanding  securities  are  realized.  It  is  only  because  it  is 
so  kept  that  there  is  any  possibility  of  argument  on  such  a 
cjuestion  as  this.  With  respect  to  the  accommodation  bills 
it  is  clear  that  they  were  nothing  more  than  advances  or  re- 
newals of  advances.  With  respect  to  the  trade  bills  dis- 
counted after  the  advances,  they  were  discounted  on  the 
terms  that  Southgate  should  have  the  proceeds,  and  not  that 
the  proceeds  should  be  applied  in  liquidation  of  the  £6,000. 
That  appears  from  the  statement  that  when  the  sums  drawn 
exactly  corresponded  to  the  amount  of  the  bill  minus  the 
discount  and  commission,  no  entry  of  it  was  made  in  the 
ledger  at  *all ;  and  when  it  did  not  equal  the  amount  [700 
of  the  bill  it  appeared  in  the  ledger,  because,  instead  of 
keeping  a  separate  account,  it  was  more  convenient  to  in- 
clude all  these  transactions  in  one  account.  When  we  find 
that  the  real  transaction  between  the  parties  was  that  the 
proceeds  of  those  bills  were  to  be  handed  over  to  South^te, 
and  not  to  be  applied  to  the  original  loan  of  £6,000,  it  is 
impossible  to  hold  that  mere  book-keeping  arrangements 
can  alter  what,  from  the  substance  of  the  transactions,  must 
clearly  have  been  the  intention  of  the  parties. 

Blackburn,  J.:  I  agree  that  the  judgment  of  the  court 
below  should  be  affirmed,  subject  to  its  being  reduced  by 
the  amount  given  up  by  the  plaintiffs'  counsel.  We  must 
assume  that  the  construction  of  the  guarantee  is  that  it  was 
not  a  continuing  guarantee  for  the  oalance  that  might  be 
10  Eng.  Rep.  47 
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due,  during  the  two  years,  up  to  £5,000,  but  of  advances  to 
the  amount  of  £5,000.  I  understand  the  fact  to  be  that 
£5,000  was  advanced,  and  if  that  amount  has  not  been  paid 
off  the  plaintiffs  are  entitled  to  recover  the  sixth  part  of  so 
much  01  the  amount  as  has  not  been  actually  satisfied,  which 
amounts  to  about  £550.  It  is  contended,  however,  on  the  part 
of  the  defendant,  that  the  whole  £6, 000  has  been  paid  off  in  this 
way,  viz.,  that  in  the  account  it  appears  that,  after  the  ad- 
vance was  made,  payments  were  made  by  Southgate  greatly 
exceeding  £5,000,  and  half-yearly  accounts  were  rendered 
from  time  to  time  showing  this  to  be  so ;  and  it  is  urged  that 
by  operation  of  law,  or  as  an  inference  of  fact  which  we  are 
bound  to  draw,  the  iB6,000  has  been  satisfied.  I  cannot  come 
to  that  conclusion.  It  has  been  considered  a  general  rule 
since  ClaytorCs  Cas€{'\  that  when  a  debtor  makes  a  pay- 
ment he  may  appropriate  it  to  any  debt  he  pleases,  and  the 
creditor  must  apply  it  accordingly.  If  the  debtor  does  not 
appropiate  it,  the  creditor  has  a  right  to  do  so  to  any  debt 
he  pleases,  and  that  not  only  at  the  instant  of  payment,  but 
up  to  the  verv  last  moment,  as  was  decided  in  Mills  v. 
Irowkes{*),  following  a  previous  case  of  Simson  v.  Ina- 
ham  (■).  We  have,  tnereiore  to  consider  whether  this  Tight 
of  the  creditor  has  in  the  present  case  been  so  exercised  or 
701]  barred.  It  may  be,  as  a  general  rule  in  ^ordinary 
^  cases,  and  if  there  is  nothing  to  snow  a  contrarv  intention, 
'the  items  of  credit  must  be  appropriated  to  the  items  of 
debit  in  order  of  date,  and  that  tne  half-yearly  account  ren- 
dered would  constitute  a  fresh  point  oi  departure.  Clay- 
ton's Case{^)  and  other  similar  cases  show  that  when  a 
partner  dies  and  there  is  a  change  of  the  partnership,  and 
the  transactions  with  the  new  and  old  firms  are  all  mixed 
up  together  in  one  account,  the  law  treats  the  whole  as  one 
entire  account,  and  applies  the  items  of  credit  to  those  of 
debit  according  to  date,  in  favor  of  the  estate  of  the  deceased 
j)artner.  But  when  the  parties  remain  the  same,  the  ques- 
tion is  whether  the  rendering  of  the  account  amounts  to  an 
appropriation  of  the  items  to  one  another  in  order  of  date. 
In  such  a  case  as  this,  where  the  earlier  items  constituting 
the  £5,000  were  secured  by  a  mortgage  and  a  guarantee,  it 
never  could  have  been  the  intention  that  they  snould  be  so 
appropriated.  But  it  is  contended  that  as  a  matter  of  law, 
though  there  is  no  authority  so  deciding,  or  as  an  inference 
of  facts,  though  it  is  contrarjr  to  all  probability,  we  are 
bound  to  hold  that  the  £5,000  is  to  be  considered  as  paid 
off ;  and  if  so  paid  off,  it  follows  that  it  must  be  treated  as 

(')  I  Mer.,  008.  O  5  Bing.  N.  C,  466.  (»)  2  B.  A  C,  66. 
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paid  oJBf  in  six  months,  though  by  the  terms  of  the  guarantee 
a  period  of  two  years  was  contemplated.  I  cannot  draw 
such  an  inference,  either  as  matter  of  law  or  of  fact.  The 
true  rule  is  that  laid  down  in  HenniJcer  v.  Wigg{^\  which 
is  that  accounts  rendered  are  evidence  of  the  appropriation 
of  payments  to  the  earlier  items,  but  that  may  be  rebutted 
by  evidence  to  the  contrary.  Lord  Denman,  C.  J.,  referring 
to  the  rule  in  Clayton^ s  Case{^),  there  says,  "It  is  equally 
certain  that  a  particufar  mode  of  dealing,  and.  more  espe- 
cially anv  stipulation  between  the  parties,  may  entirely  vary 
the  case.''    That  judgment  seems  to  me  to  be  sound  sense. 

Herer  the  surety  had  nothing  to  do  with  the  accounts. 
Southgate  executed  a.  mortgage  and  procured  a  guarantee 
to  last  for  twa  years.  Is  it  not  obvious  that  it  was  meant 
that  the  £5,P00  was  not  to  be  considered  as  paid  off  out  of  the 
first  amounts  credited  to  Southgate  in  the  course  of  the  subse- 
quent discount  transactions,  but  was  to  stand  over  and  be 
treated  independently  of  such  transactions  ?  If  s6,  this  re- 
buts any  presumption  arising  from  the  state  of  the  *ac-  [702 
counts.  It  does  not  appear  that  in  •point  of  fact  the  balance 
due  was  ever  less  than  JE6,000  after  the  advance. 

Mellor,  J;,  concurred. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  In  many  cases, 
no  doubt  the  rendering  of  an  account  may  be  an  appropriation 
of  the  items  to  one  another  in  order  of  date ;  but  there  are* 
strong  reasons  why  it  should  not  be  so  considered  here. 
With  regard  to  the  accommodation  bills  the  amounts  of  which 
were  credited  to  Southgate,  which  credit  it  was  contended 
must  be  applied  to  the  £5,000  advances,  they  were,  it  ap- 

gjars,  never  intended  to  be  paid  by  Southgate  at  maturity, 
ow  could  such  a  transaction  be  intended  to  operate  as  sat- 
isfaction of  earlier  items  ?  *  The  same  remark  applies  to  the 
trade  bills,  for  the  proceeds  of  the  discount  of  them  were 
not  to  be  in  fact  applied  in  satisfaction  of  the  earlier  items, 
but  handed  to  Southgate.  The  mode  of  entering  these 
financial  transactions  in  the  account  could  not  alter  their 
real  character  and  make  them  operate  as  a  satisfaction  of 
the  previous  advances. 
Archibald,  J.,  and  Amphlett,  B.,  concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Mercer  &  Mercer, 
Attorneys  for  defendant :  Booth  ^  L^o^e, 

(')  4  Q.  B.,  792.  («)  \  Mer.,  680. 
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Mutual  Inauranee  Soeiety — Partnership — Wrongful  M^ndsion, 

*  Declaration,  alleging  that  the  plaintiff  waa  a  member  of  a  mntnal  insurance  society, 
which  insured  members  against  losses  to  ships  entered  and  insured  in  the  books  of 
the  society,  on  a  deposit  being  made  of  £5  per  cent,  on  the  amount  insured ;  that 
the  defen(iAnts  were  the  committee  of  the  society,  by  the  rules  of  which  they  had  the 
entire  control  of  the  funds  and  affairs  of  the  society,  and  were  to  determine  on  the 
admission  or  rejection  of  ships  insured  or  "proposed  for  insurance ;  that  by  another 
rule,  "  if  the  committee  shall  at  any  time  deem  the  conduct  of  any  member  suspi- 
cious, or  that  such  member  is  for  any  other  reason  unworthy  of  remaining  in  this 
society,  they  shall  have  full  power  to  exclude  such  member,  by  directing  the  secretary 
to  give  sucu  member  notice  in  writing  that  the*committee  have  excluded  such  mem- 
ber from  the  society,  and,  after  the  g^vin^  of  such  notice,  such  member  shall  be  ex- 
cluded, and  have  no  claim  or  be  responsible  for  or  in  respect  of  any  loss  or  dama^ 
happening  after  such  notice ; ''  that  the  plaintiff,  as  such  member,  had  entered  a  ship 
on  tne  books  of  the  society,  and  had  paid  the  deposit,  and  was  thereupon  entitled  to 
an  indemnity  for  loss  happening  to  the  ship ;  that  the  defendants,  well  knowing  the 
premises,  but  "wrongfnlly,  coflusively,  and  improperly  contriving  to  deprive  the 
plaintiff  of  the  benefit  of  such  indemnity,  did  wrongfully,  oollusively,  and  improp- 
erly expel  the  plaintiff  from  the  society  on  the  alleeed  ground  that  his  conduct  was 
suspicious,  or  that  he  was  for  some  reason  unwortny  of  remaining  in  the  society, 
without  giving  the  plaintiff,  or  any  person  on  his  behalf,  any  opportunity  whatsoever 
191]  of  being  heard  before  them,  *and  without,  in  fact,  hearing  the  plaintiff,  or  any 
persen  on  his  behalf,  in  defence  and  vindication  of  the  plaintiff's  condact  as  a  member 
of  the  society  with  reference^ to  the  said  groand  of  expulsion";  whereby  the  plain- 
tiff lost  the  benefit  of  an  indemnity  for  damage  which  his  ship  subsequentiy  sus- 
tained, and  was  otherwise  damnified.    Demurrer : 

Held,  that  the  declaration  showed  no  cause  of  action. 

By  Kelly,  C.B.,  Pollock  and  Amphlett,  BB.  (following  Blisget  v.  Daniel,  10  Hare, 
493),  ou  the  ground  that,  assuming  the  allegations  of  the  declaration  to  be  true,  the 
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act  of  the  defendants  in  expelling  the  plaintiff  without  giving  him  an  opportunity 
of  being  heard  was  Yoid ;  that  me  plaintiff,  therefore,  still  remained  a  member  of 
the  society,  and  had  sastained  no  damage. 

By  Cleasby  and  Pollock,  BB.,  on  the  ground  that  the  declaration  did  not  sufficiently 
charge  mala  Jfdea. 

Quare,  byCleasby  and  Amphlett,  BB.,  whether  any  action  would  lie  against  the 
defendants  for  acts  done  by  them  in  the  discharge  of  their  functions  as  members  of 
the  committee. 

Declaration,  that  the  plaintiff  was  a  member  of  a  mutual 
marine  insurance  association  or  club,  called  the  Goole  Marine 
Insurance  Society,  which  had  been  formed  and  was  carried  on 
for  the  purpose  of  mutually  insuring  and  indemnifying  the 
members  against  losses  and  damages  by  the  perils  of  the 
seas,  rivers,  navigations,  and  waters,  enemies,  pirates,  jetti- 
sons other  than  that  occurring  to  deck  cargo,  and  fires  happen- 
ing to  or  done  by  their  respective  vessels  and  parts  of  vessels 
entered  or  insured  respectively  by  them  in  the  books  of  the 
society,  on  deposit  with  the  treasurer  of  a  sum  equal  to  £5  per 
cent,  on  the  amount  of  the  sums  for  which  such  vessels  should 
be  insured,  and  on  the  terms  contained  in  the  rules  of  the 
said  society ;  that  the  plaintiff,  as  such  member,  and  having 
deposited  with  the  treasurer  such  sum  as  aforesaid,  had  a 
certain  ship  or  ships  duly  entered  in  the  books  of  the  so- 
ciety, upon  and  in  accordance  with  the  terms  aforesaid. 

That  the  defendants  were  the  committee  of  the  society, 
and  that  one  of  the  rules  of  the  society  was  as  follows,  viz.,. 
*'That  the  management  of  the  affairs  of  this  society  shall  be 
at  all  times  hereafter  conducted  by  a  committee  of  not  less 
than  nine  persons  (either  members  of  the  society  or  not), 
one  of  whom  shall  be  appointed  president  of  the  society ; 
that  such  committee  shall  have  tne  entire  control  of  the 
funds,  affairs  and  concerns  of  the  society;  and  shall  de- 
termine upon  the  admission,  rejection  and  exclusion  of  any 
vessel  insured  or  proposed  to  be  insured  by  it,  and  such 
determination  shaU  be  entered  by  the  *secretary  in  [192 
the  books  of  the  society,  and  be  final  and  binding  upon  all 

Sarties  unless  where  they  afterwards  see  cause  to  alter  and 
o  alter  the  same ;  provided  that  no  member  of  the  commit- 
tee shall  act  as  such  in  the  settlement  of  his  own  loss.  That 
the  ordinary  meetings  of  the  committee  shall  be  held  in  the 
first  week  of  every  month  at  Goole,  on  such  day  and  hour 
as  the  president  for  the  time  being  shall  determine.  That 
a  majority  of  the  committee  present  at  any  meeting  shall 
have  full  power  to  act,  provided  that  such  majority  do  not 
consist  of  less  than  three  in  number." 

That  another  rule  of  the  society  was  as  follows,  viz.,  "that 
if  the  committ^  shall  at  any  time  deem  the  conduct  of  any 
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member  suspicious,  or  that  such  member  is  for  any  other 
reason  unworthy  of  remaining  in  this  society,  they  shall  have 
full  power  to  exclude  such  member  by  directing  the  secre- 
tary to  give  such  member  notice  in  writing  that  the  committee 
have  excluded  such  member  from  the  society,  and  after  the 
giving  of  such  notice  sutjh  member  shall  be  excluded,  and  have 
no  claim  or  be  responsible  for  or  in  respect  of  any  loss  or 
damage  hapnening  after  such  notice." 

That  the  plaintiff,  as  such  member  as  aforesaid,  and  hav- 
ing depjosited  with  the  treasurer  of  the  society  such  sum  as 
aforesaid,  and  having  his  ship  or  ships  entered  on  the  books  of 
the  society  as  aforesaid,  was  under  and  in  accordance  with 
the  rules  of  the  said  society  entitled  to  receive,  and  but  for 
the  grievances  hereinafter  mentioned  would  have  received, 
from  the  funds  of  the  society  an  indemnity  for  any  loss  or 
damage  happening  to  his  said  ship  or  ships  so  entered  as 
aforesaid,  by  the  perils  of  the  seas,  &c.,  during  his  mem- 
bership. 

Yet  the  defendants,  well  knowing  the  premises,  but  wrong- 
fully, coUusively,  and  improperly  contriving  to  deprive  the 
plaintiff  of  the  benefit  of  such  indemnity  as  aforesaid,  did 
wrongfully,  collusively,  and  improperly  expel  the  plaintiff 
from  the  said  society  on  the  alleged  ground  that  his  con- 
duct was  suspicious,  or  that  he  was  for  some  reason  unwor- 
thy of  remaining  in  the  society,  without  any  just,  reasonable, 
or  probable  cause  whatsoever  for  such  expulsion;  and 
without  having  ^ven  the  plaintiff  any  notice  that  his  con- 
duct was  to  be  investigated  and  adjudicated  upon  by  the 
193]  said  ^committee,  and  without  giving  the  plaintiff,  or 
any  person  or  persons  on  his  behalf,  any  opportunity  what- 
soever of  being  heard  before  them,  and  without,  in  fact, 
hearing  the  plaintiff,  or  any  person  or  persons  on  his  behalf, 
in  defence  and  vindication  of  the  plaintiff's  conduct  as  a 
member  of  tiie  said  society  with  reference  to  the  said  ground 
of  expulsion. 

That  before  and  at  the  time  of  his  said  expulsion  from  the 
society,  the  plaintiff  had  a  certain  ship  called  the  Progress 
duly  entered  in  the  books  of  the  society,  and  had  deposited 
with  the  treasurer  of  the  society  such  sum  as  aforesaid,  and 
the  said  ship  sustained  certain  damage  by  the  perils  of 
the  seas  a  few  days  after  the  said  expulsion  of  the  plaintiff 
from  the  society,  and  but  for  the  said  expulsion  he  would, 
have  been  entitled  to  receive  and  would  have  received  £9:5 
2s.  8d,  from  the  funds  of  the  society  as  an  indemnity  for 
the  said  damage  so  sustained  as  aforesaid,  and  that  by  rea- 
son of  his  said  expulsion  he  has  lost  the  said,  sum  of  £92  2^. 
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8d.,  and  has  been  otherwise,  bv  reason  of  the  said  wrong  of 
the  defendants,  greatly  damnined  and  injured. 

Demurrer  and  joinder. 

The  defendants  pleaded  pleas  raising  issues  of  fact.  On 
the  cause  coming  on  for  trial  before  Pollock,  B.,  at  the  Leeds 
Spring  Assizes,  1874,  the  learned  judge  nonsuited  the  plain- 
tiff, on  the  ground  that  the  facts  stated  in  the  declaration 
showed  no  cause  of  action. 

A  rule  was  afterwards  obtained  to  set  aside  the  nonsuit 
and  for  a  new  trial.  This  rule  raised  the  same  points  as  the 
demurrer,  and  judgment  on  the  rule  stood  over  till  after  ar- 
gument of  the  demurrer. 

Wdddy^  Q.C.  {S.  Tennant  with  him),  in  support,  of  the 
demurrer.    First,  the  committee  had  an  absolute  and  unap- 

Eealable  power  of  expulsion;  a  discretionary  power  had 
een  reposed  in  them  oy  the  ^partners,  including  the  plain- 
tiff himself,  of  an  extreme  kind,  it  must  be  admitted,  but 
one  necessary  for  the  conduct  of  the  copartnership  business ; 
and  to  hold  that  they  could  be  sued  in  respect  of  the  man- 
ner in  which  they  exercised  their  functions  would  practically 
destroy  the  benefits  for  the  sake  of  which  the  power  was 
conferred.  In  effect  this  is  an  action  between  partners 
*which  a  court  of  common  law  will  not  entertain.  Sec-  [194 
ondly,  the  plaintiff  has  suffered  no  damage.  The  damage 
alleged  is  that  the  plaintiff,  in  consequence  of  his  expulsion 
by  the  defendants,  lost  the  compensation  which  he  would 
have  recovered  in  respect  of  injuries  sustained  by  his  ship 
Progress.  But  he  could  have  maintained  no  claim  in  respect 
of  these  injuries  unless  a  policy  had  been  executed :  SmiWs 
Case  (*) ;  Pisher  v.  Liverpool  Marine  Insurance  Co.  (') ; 
and  it  is  nowhere  alleged  in  the  declaration  that  any  such 
policy  had  been  executed. 

I^Kelly,  C.B.:  The  declaration  alleges  that  the  plaintiff 
paid  a  sum  of  money  for  the  privileges  of  membership, 
and  that  he  was  improperly  expelled,  and  alleges  general 
damage.] 

Assuming  that  such  damage  would  be  sufficient  to  sup- 
port the  action  if  the  declaration  showed  a  fraudulent  exer- 
cise of  their  power  by  the  committee,  thfe  allegations  fall 
short  of  this.  No  word  is  used  implying  fraud ;  the  word 
*'collusively"  is  insufficient. 

[Amphlett,  B.:  Apart  from  the  word  **collusively,"  if 
the  allegations  in  the  declaration  are  true,  it  would  appear 
that  the  attempted  expulsion  of  the  plaintiff  was  invalid,  no 

O  Law  Rep.,  4  Ch.,  611.  (»)  Law  Rep.,  8  Q.B.,  469;  affirmed.  Law  Rep., 

9Q.  B.,  418. 
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opportunity  having  been  afforded  him  for  explanation : 
Blisset  V.  Daniel  Q ;  if  so  the  plaintiflE  is  still  a  member, 
and  he  has  suffered  no  damage.] 

Dighy  Seymour^  Q.C.,  {Ijewers  with  him),  contra:   The 
word ''coUusively"  imports  fraud:  Batterburyv,  Vysei^). 
[Amphlbtt,  B.,  referred  to  GiU  v.  CoTdiTiental  union 
Gas  Co.  Q] 

Even  ii  by  itself  the  word  does  not  import  fraud,  there  is 
suflicient  in  the  context  to  give  it  that  meaning.  Admitting 
that  the  committee  have  a  discretionary  power,  their  discre- 
tion must  be  exercised  honestly,  ana  if  by  a  fraudulent 
use  of  their  power  the  plaintiff  is  injured,  the  action  lies. 
Actual  specinc  damage  is'  suficiently  alleged,  for  it  must 
be  assumed  that  whatever  was  legally  necessary  to  entitle 
the  plaintiff  to  make  a  valid  claim  for  compensation  for  his 
1951  loss  had  been  done.  But,  apart  from  *thi8,  the  unjusti- 
fiable and  improper  expulsion  of  the  plaintiff  from  the 
society  is  in  itself  legal  damage ;  and  that  the  expulsion 
was  improper  is  shown  by  the  admitted  fact,  that  no  oppor- 
tunity was  given  to  the  plaintiff  to  be  heard  in  his  defence  : 
jRex  V.  Carribnridge  University  (Dr.  Bentley's  Case)  (*) ; 
liooMs  Caser)\  Ex  parte  Jiam^hayi^). 

[Cleasby,  B.,  referred  to  R6q,  v.  Archhishop  of  Canter- 
hury  f )  and  In  re  HamTnersmim  Rent  Charge  (').] 

[roLLOCK,  B.:  How  do  you  meet  the  difficulty,  that  if  the 
allegations  in  the  declaration  are  true,  the  attempted  expul- 
sion was  void,  and  the  plaintiff's  position  was  unaltered  ?] 

The  attempt  itself  was  injurious ;  it  would  entail  on  the 
Tplaintiff  the  necessity  of  filing  a  bill  in  Chancery  to  restore 
nim  to  the  enjoyment  of  his  rights  :  Dixon  v.  Faweus  (•). 
[Kelly,  C.B.,  referred  to  Beaurain  v.  >8ia>^^(").] 
Tennant^  in  reply. 

Kelly,  C.B.  [after  stating  the  declaration,  proceeded :] 
The  question  is  whether  this  count  can  be  sustained,  and  I 
am  of  opinion  that  it  cannot.  But  I  do  not  proceed  on  the 
ground  that  the  committee  are  in  any  way  justified  in  what 
they  did.  The  allegation  is  that  the  plaintiff  was  expelled 
without  any  opportunity  being  given  him  of  being  heard  in 
his  defence  or  of  showing  that  tnere  was  no  ground  of  sus- 
picion against  him,  nor  anything  which  would  make  him 
unworthy  of  remaining  a  member.     I  am  of  opinion  that 

(»)  10  Hare.  493.  (•)  18  Q.  B.,  173.  at  p.  190;  21  L.  J. 

(«)  2  H.  &  C,  42 ;  82  L.  J.  (Bx.) ,  Ht.      (Q.B.),  238. 

(«)  Law  Rep.,  7  Ex.,  882,  at  p.  887.  C)  1  E.  A  E.,  546  ;  28  L.  J.  (Q.B.).  164. 

(^)  1  Str.,  657.  O  4  Ex.,  87;  19  L.  J.  (Ex.),  66. 

(»)  6  Co.,  99,  100.  (»)  3  E.  A  E.,  537 ;  80  L.  J.  (Q.B.),  187. 

('»)  8  Camp.,  888. 
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before  the  committee  could  be  justified  in  giving  him  notice 
of  expulsion  they  were  bound  to  give  him  this  opportunity, 
and  if  the  case  rested  there,  and  but  for  the  considemtions 
to  which  I  am  about  to  refer,  I  think  the  plaintiff  would  be 
entitled'  to  maintain  his  action.  But  when  we  look  at  the 
nature  of  the  act  of  expulsion,  it  is  plain  that  its  effect,  if 
it  had  any,  was  to  cause  the  plaintin  to  cease  to  be  a  mem- 
ber of  the  copartnership,  and  to  deprive  him  of  any  rights^ 
privileges,  and  benefits  which  he.  would  have  been  entitled 
to  under  its  rules.  Now  whether  it  has  that  *effect  [196 
depends  altogether  upon  whether  by  the  so-called  expulsion 
he  ceased  to  be  a  member,  and  the  contention  of  the  defen- 
dants is  that,  if  (as  the  plaintiff  allies)  the  act  of  expulsion 
was  unjustifiable  and  unlawful  for  me  reasons  already  men- 
tioned, it  was  void,  the  plaintiff  did  not  cease  to  be  a  part- 
ner, but  is  still  entitled  to  enforce  the  rights  of  a  partner 
against  the  association,  notwithstanding  the  act  by  which  it 
has  been  sought  to  deprive  him  of  them. 

This,  then,  is  the  great  question  in  the  case:  was  the 
alleged  act  of  expulsion  void  i  It  is  contended  for  the  plain- 
tiff that  the  language  of  the  rules  gives  an  unconditional  and 
absolute  power  to  the  committee  to  expel  a  member  from 
the  society,  and  I  agree'  that  if  the  committee  in  fact  exer- 
cised their  power  under  the  rules,  their  decision  could  not 
be  questioned  ;  however  unfounded  the  reasons  for  it  may 
have  been,  it  would  have  been  final  and  could  not  be  re- 
viewed by  any  court.  But  they  are  bound  in  the  exercise  of 
their  functions  bv  the  rule  expressed  in  the  maxim  audi  al- 
teram partem^  that  no  man  shall  be  condemned  to  conse- 
quences resulting  from  alleged  misconduct  unheard  and 
without  having  the  opportunity  of  making  his  defence. 
This  rule  is  not  confined  to  the  conduct  of  strictly  legal  tri- 
bunals, but  is  applicable  to  every  tribunal  or  body  of  per- 
sons invested  with  authority  to  adjudicate  upon  matters  in- 
volvingcivil  consequences  to  individuals.  In  the  case  of 
In  re  hammersmith  Rent  Charge  {^\  Parke,  B.,  though  in 
that  particular  instance  he  dissented  from  the  judgment  of 
the  majority,  laid  down  princij)le8  which  were  not  g^ues- 
tioned,  "It  has  long  been  a  received  rule  in  the  administra- 
tion of  justice,  that  no  one  is  to  be  punished  in  any  judicial 
Sroceeding  unless  he  has  had  an  opportunity  of  being 
eard. ' '  After  referring  to  several  circumstances  the  learned 
1'udge  goes  on:  In  Capel  v.  Child  {*)  Bay  ley,  B.,  says  that 
le  knows  of  no  case  in  which  you  are  to  nave  a  judicial 
proceeding,  by  which  a  man  is  to  be  deprived  of  any  part 

(»)  4  Ex.,  8Y,  at  p.  97.  («)  2  C.  A  J.,  668,  at  p.  679. 
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of  his  property,  without  his  having  an  opportunity  of  being 
heard/'  and  then,  after  referring  to  the  details  of  the  case 
of  Capel  V.  Child^  he  adds,  "This  is  an  extremely  strong 
case,  and  shows  how  powerful  the  principle  of  justice  is  in 
197]  all  judicial  ^proceedings  :  Qui  statuit  aliquid  parte 
inauditd alter d^  M^uumlicet  staitberit^  haud cequTisfuity (^) 
I  entirely  adopt  this  language  and  I  apply  it  to  the  present 
case. 

I  come  next  to  the  case  of  Blisset  v.  Daniel  {*\  referred  to 
by  my  Brother  Amphlett,  which  is  almost  identical  with  the 
case  before  us.  The  marginal  note  to  that  case  states  as  fol- 
lows: "Articles  of  partnership  provided  that  it  should  be 
lawful  for  the  holders  of  two-thirds  or  more  of  the  part- 
nership shares  for  the  time  being  to  expel  any  partner  by 
giving  him  notice  thereof  under  their  nands  in  the  form 
thereby  prescribed ;  arid  that  immediately  after  giving  such 
notice  a  notice  of  the  dissolution  as  to  the  expelled  partner 
should  be  signed  by  the  partners  and  published  ;  with 
power  to  any  other  of  the  expelling  partners  to  sign  the 
name  of  the  expelled  partner ;  and  it  was  provided  that  if  a 
partner  became  bankrupt,  insolvent,  or  was  expelled,  his  in- 
terest should  cease  as  to  profit  and  loss  as  if  he  had  died  on 
the  day  of  such  bankruptcy,  insolvency,  or  expulsion  ;  and 
that  the  amount  of  his  snare  should  be  ascertained  and  pay- 
ment secured  by  the  same  arrangement  as  would  have  been 
applicable  in  case  of  his  decease  ;  and  it  was  also  provided 
that  the  shares  of  retired,  deceased,  bankrupt,  insolvent,  or 
expelled  partners  should  be  disposed  of  in  such  way,  either 
to  or  between  some  or  all  of  the  continuing  partners,  or  by 
the  admission  of  a  new  partner  or  partners,  as  the  holders  of  a 
majority  of  shares  should  determine.  The  articles  provided 
that  in  the  case  of  making  certain  arrangements,  there 
should  previously  be  a  meeting  of  the  partners  in  committee, 
but  did  not  express  that  any  such  meeting  should  be  n^ces- 
sarjr  previous  to  the  exercise  of  the  power  to  expel."  Then 
(omitting  certain  details  as  to  the  mode  of  assessing  the  value 
of  shares  which  it  is  unnecessary  to  refer  to),  the  note  goes 
on :  ^'Held^  that  the  power  of  expulsion  of  a  partner  might 
be  exercised  by  two-thirds  of  the  partners  witnout  any  pre- 
vious meeting  of  the  partners  in  committee  upon  the  question, 
and  without  any  cause  being  assigned  for  such  expulsion ; 
but  that  the  power  must  be  exercised  with  good  faith,  and 
not  against  the  truth  and  honor  of  the  contract.  That  such 
a  power  must  be  understood  to  exist,  not  for  the  benefit  of 
any  particular  partners  holding  two-thirds  or  more  of  the 

(•)  Seneca,  Med.  v.,  199,  200.  («)  10  Hare',  498. 
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shares,  but  for  the  benefit  of  tlte  *whole  society  or  [198 
partnership.  That  it  could  not  be  exercised  merely  to  en- 
able the  continuing  partners  to  appropriate  to  themselves 
the  share  of  the  expelled  partner  at  a  fixed  value  less  than 
the  true  value."  So  far,  I  entirely  agree  with  what  is  laid 
down,  and  I  think  it  applicable  to  this  case  because,  in  my 
opinion,  there  is  enough  on  this  record  to  show  a  collusive 
and  unlawful  exercise  of  power  on  the  part  of  the  committee. 
The  note  goes  on :  "  That  the  power  was  not  properly  exer- 
cised at  the  exclusive  instance  of  one  partner,  and,  in  con- 
sequence of  his  representation  to  the  other  partners,  made 
without  the  knowledge  and  behind  the  bick  of  the  partner 
who  was  to  be  expelled,  and  without  giving  to  such  partner 
the  opportunity  of  stating  his  case,  and  of  removing  any 
misunderstanding  on  the  part  of  his  copartners."  Now, 
on  the  most  favorable  state  of  circumstances  that  can  be 
imagined  for  the  committee,  supposing  there  was  a  com- 
plaint before  them  which  would  anord  a  just  ground  of  sus- 
picion, supposing  that  conduct  had  been  proved  against  the 
plaintiff  which  would,  if  unexplained,  show  him  to  be  un- 
worthy to  continue  a  member  of  the  society,  yet  this  decision 
is  in  point  to  show  that  it  was  incumbent  on  them  to  give 
the  partner  the  opportunity  of  stating  his  case,  and  that  to 
act  without  giving  nim  that  opportunity  was  wholly  wrong- 
ful and  unlawful.  The  decision,  therefore,  is  clearly  m 
point ;  it  establishes  that  the  act  being  wholly  wrongful  and 
unlawful  it  had  no  legal  effect ;  it  was  absolutely  void,  and 
did  not  cause  the  plaintiff  to  cease  to  be  a  member  of  the 
partnership.  This  appears  clearly  by  the  form  of  the  decree 
irv  Blisset  v.  Daniel  (*) :  "  Declare  that  the  notice  of  expul- 
sion given  to  the  plaintiff  on  the  20th  of  August,  1850,  was 
void,  and  that  the  plaintiff  did  not  hj  virtue  tnereof  cease  to 
be  a  partner  in  the  copartnership  firm  of  John  Freeman's 
Copper  Company,"  and  accounts  were  accordingly  directed 
on  tnat  footing.  And  so  I  apprehend  it  is  here.  The  claim 
in  this  action  is  for  damages  sustained  by  reason  of  the  ex- 
pulsion of  the  plaintiff  from  the  association ;  but  in  law  the 
plaintiff  has  sustained  no  damage  at  all,  for  whatever  rights 
he  may  have  possessed  before  he  possesses  still,  as  if  no  act 
had  been  done  calculated  to  deprive  him  of  them. 

I  must  add  one  word  on  thle  case  of  Beaurain  v.  Scott  Q, 
which,  *from  my  imperfect  remembrance  of  the  case,  [199 
I  was  in  hopes  might  have  assisted  the  plaintiff  hj  showing 
that,  though  the  act  of  expulsion  was  void,  yet,  being  wrong- 
ful and  unlawful,  the  plaintiff  might  maintain  an  action  for 

(>)  10  Hare,  at  p.  538.  («)  3  Camp.,  888. 
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damages,  though  there  was  no  actual  loss.  But,  on  refer- 
ring to  that  case,  I  find  that  the  act  there  done  was  an  exer- 
cise of  judicial  authority-,  the  pronouncing  of  a  decree  of 
excommunication  in  an  Ecclesiastical  Court,  which,  if  done 
without  jurisdiction,  is  an  indictable  offence,  and  is  of  so 
important  a  nature  as  to  inflict  damage  in  law  without  more. 
Besides  which,  the  additional  fact  occurred  there  that  the 
excommunication  was  publicly  read,  during  divine  service, 
in  the  plaintiff  s  parish  church.  Under  these  circumstances, 
it  was  held  that  an  action  would  lie,  although  the  sentence 
was  withoutjurisdiction,  and  therefore  void.  The  case  here 
is  totally  different. 

Therefore,  although  I  should  be  glad  to  feel  at  liberty  to 
decide  otherwise,  I  come  to  the  conclusion  that  the  act  of 
expulsion  was  really  of  no  effect  at  all,  that  the  plaintiff 
mi^ht  have  alto^etner  disregarded  it,  and  that  he  cannot 
maintain  this  action  against  tne  defendants. 

For  the  same  reasons  the  rule  to  set  aside  the  nonsuit 
must  be  discharged. 

Cluasby,  B.:  I  have  arrived  at  the  same  conclusion, 
though  not  precisely  upon  the  same  grounds.  I  do  not 
proceed  on  the  ground  tnat  there  was  an  ^.bsence  of  damage, 
because  I  should  have  thought  that  the  rule  applied  that 
wherever  there  is  a  wron^  there  is  in  law  a  damage ;  and 
that  if  the  plaintiff  was  entitled  to  be  a  member,  the  defdcio 
exclusion  of  him  (for,  by  the  rules,  from  the  moment  of  no- 
tice being  served  on  him  he  would  have  no  claim  on  the  asso- 
ciation) would  give  him  a  right  to  maintain  an  action.  But 
I  must  say  that  I  am  not  satisfied  that  under  the  circum- 
stances of  the  present  case  the  committee  are  liable  to  the 
Ijlaintiff  for  the  manner  in  which  they  exercised  their  func- 
tions. It  is  to  be  observed  that  the  declaration  states  that 
the  committee  expelled  the  plaintiff  "without  any  just,  rea- 
sonable, or  probable  cause  whatsoever  for  such  expulsion, 
and  without  having  given  the  plaintiff  any  notice  that  his 
conduct  was  to  be  investigated  and  adjudicated  upon." 
200]  Now,  we  may  suppose  either  that  the  *committee  ex- 

Eelled  the  plaintiff  without  just  cause  and  without  giving 
im  notice,  or  that  they  expelled  him  without  just  cause 
but  did  give  him  notice ;  and  tne  declaration  is  framed  so  as  to 
comprehend  in  the  breach  both  modes  of  wrongful  expul- 
sion. Assuming,  however,  that  we  are  to  take  it  that  the 
committee  expelled  him  without  just  cause  and  gave  no  no- 
tice, I  still  doubt  whether  this  is  anv  ground  for  an  action. 
It  appears  that  by  one  of  the  rules  the  committee  is  to  have 
''the  entire  control  of  the  funds,  affairs,  and  concerns  of  the 
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society,  and  shall  determine  upon  the  admission,  rejection, 
and  exclusion  of  any  vessel  insured  or  proposed  to  be  in- 
sured by  it,"  and  their  decision  is  to  be  final  and  binding  on 
all  parties,  unless  when  they  afterwards  see  cause  to  alter 
and  do  alter  the  same.  Now  are  .these  persons  liable  in  re- 
spect of  the  manner  in  which  they  act  m  the  discharge  of 
their  duties,  and  in  respect  of  any  negligence  or  irregiiSrity 
they  may  commit  in  so  acting  %  Suppose  they  refuse  to  ad- 
mit of  a  ship  being  entered  which  a  member  of  the  society 
proposes  for  insurance,  are  they  liable  to 'be  sued  for  im- 
properly rejecting  it  ?  And  similarly,  if  a  claim  is  made  in 
respect  of  a  loss,  are  they  liable  to  be  sued  by  any  disap- 
pointed person  in  respect  of  their  settlement  of  the  claim  ? 
This  is  not  the  question  of  whether  there  is  a  remedy  in 
Chancery,  which  might  be  open  to  different  considerations, 
but  whether  there  is  a  right  of  action.  They  are  to  act  on 
*'  suspicion."  This  is  ordinarily  a  most  unsafe  ground  to 
act  upon,  but  here,  from  the  nature  of  the  case,  it  is  deemed 
essential  that  they  should  so  act.  The  result  of  their  deter- 
mination is  not  to  be  considered  as  a  decree  or  judgment, 
but  as  an  exercise  of  discretion ;  and  can  we  try  the  question 
of  whether  their  *'  suspicion  "  was  just  and  reasonable  ?  I  do 
not  think  their  office  exposes  them  to  an  action  on  the  case 
for  their  conduct  in  executing  it.  Therefore,  if  the  question 
was  whether  fraud  would  give  a  ground  of  action,  i  should 
be  reluctant  to  pronounce  that  it  would  do  so. 
.  But,  in  the  second  place,  I  have  no  hesitation  in  saying 
that  the  declaration  omitting  the  word  "fraudulently"  is 
intentionally  framed  so  as  not  to  place  the  plaintiff  in  the 
position  of  beinc  compelled  to  prove  ToaZa  fiaes^  and  on  this 
ground  I  think  the  nonsuit  was  right.  Fraud  is  not  made  the 
gravamen  of  the  complaint.  The  word  "coUusively"  is  a 
loose  e3npression  whicn  does  *not  necessarily  import  [201 
mala  fl^s.  In  Batterhury  v.  Vysei^)  the  collusion  alleged 
involved  a  charge  of  a  particular  and  specific  nature,  because 
the  party  who  had  employed  the  plaintiff  had  undertaken  to 
pay  him  only  on  the  certificate  of  the  architect ;  and  the 
plaintiff  alleged  that  the  defendant  colluding  with  the  archi- 
tect, procured  him  to  withhold  his  certificate.  There  was, 
therefore,  a  particular  and  specific  act  charged,  an  act  done 
by  his  procurement.  That  ckse,  therefore,  is'  no  authority 
for  giving  the  word  "collusively,"  as  used  here,  a  sense 
.importing  fraud.  On  that  ground,  it  appear^  to  me  that 
we  ought  not  to  hold  that  a  cause  of  action  is  alleged  in  this 

(»)  2  H.  A  C,  42;  82  L.  J.  (Ex.),  171 
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declaration,  even  if  any  action  could  be  maintained  at  all  in 
respect  of  the  acts  of  tne  committee. 

On  the  first  ground  I  do  not  express  a  decided  opinion, 
but  on  the  second  I  concur  in  giving  judgment  for  the  de- 
fendants. 

Pollock,  B.  :  I  am  also  of  opinion  that  the  defendants  are 
entitled  to  judgment.  The  case  is  one  involving  several  im- 
portant principles  of  law,  and  in  which  those  principles  are 
a  good  deal  taxed  in  their  application. 

In  the  first  place,  I  think  there  is  no  force  in  the  defen- 
dants' objection  that  the  plaintiff  failed  to  show  a  cause  of 
action  because  he  did  not  show  that  he  had  a  ship  insured. 
The  allegation  that  he  was  a  member  of  the  association 
and  ha^  paid  his  money  for  the  benefits  belonging  to  that 
membersnip,  is  quite  enough  to  give  him  an  interest  sufficient 
to  maintain  this  action,  if  on  other  grounds  he  can  main- 
tain it. 

In  the  second  place,  I  think  there  is  nothing  in  the  point 
that  this  is  a  copartnership ;  because,  although  as  between 
the  plaintiff  and  the  whole  body  of  members  the  objection 
%vould  prevail,  and  the  plaintiff  must  resort  to  equity  for 
relief,  yet  it  is  competent  to  him  tb  bring  his  action  against 
these  twenty  defendants,  who  are,  as  it  were,  taken  out  of 
the  partnership  to  form  a  committee  for  the  management  of 
the  partnership  affairs,  if  they  are  guilty  of  a  wrongful  act 
which  substantially  affects  the  plaintiff's  position. 

Then  the  question  is.  Does  the  substance  of  the  declaration 
show  a  legal  cause  of  action  ?  It  alleges  that  the  defendants 
did  wrongfully,  coUusively,  and  improperly  expel  the  plain- 
2021  tiflff rom  *the  said  society.  Now,  it  is  conceded  that  the 
word  "expelled"  does  not  mean  a  physical  expulsion,  but 
is  used  to  express  what  the  committee  did  when  they  served 
the  plaintiff  with  the  notice  that  they  had  excluded  him. 
But  to  say  that  merely  passing  a  resolution  to  exclude  or 
serving  a  notice  of  exclusion  is,  under  the  circumstances,  so 
improper  an  act  as  to  be  contrary  to  a  nice  sense  of  justice, 
or  even  to  entitle  the  plaintiff  to  proceed  against  the  whole 
body  to  enforce  his  rights  as  a  partner  is  one  thing ;  to  say 
that  it  would  entitle  him  to  bring  an  action  against  those 
who  were  guilty  of  that  improper  act  is  quite  another.  And, 
though  I  am*  not  quite  clear  as  to  this,  upon  the  whole  I 
think  the  allegations  in  the  declaration  are  not  sufficient  to 
cover  what  the  plaintiff  is  bound  to  establish  in  this  action,, 
and  what  the  declaration  would  have  bound  him  to  establish 
if  he  had  used  the  word  "fraud."  The  word  "collusive" 
may  be  used  in  the  sense  of  "  fiuudulent ;"  but  if  the  pleader 
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chooses  to  use  words  of  a  doubtful  meaning,  they  must  be 
taken  most  strongly  against  him.  Otherwise  the  plaintiff, 
on  going  down  to  trial,  would  put  a  proposition  of  doubtful 
meaning  before  the  jury. 

But  suppose  the  plaintiff  rig;ht  as  to  that ;  still  the  diffi- 
culty remains  that  the  declaration  merely  amounts  to  this, 
that  what  the  defendants  have  done  is  a  void  act,  and  if  so, 
where  is  the  damage  to  the  plaintiff  ?  Can  it  be  said  that  we 
have  here  a  legal  right  infringed  within  the  principle  of 
AsTiby  V.  White  (*),  so  as  to  entitle  the  plaintiff  to  maintain 
an  action  for  the  bare  infringement?  It  may  be  that  there 
are  cases  where  the  plaintiff,  charging  something  in  the 
nature  of  a  conspiracy,  might  maintain  an  action  without 
proof  of  actual  oamage.  There  may  be  such  cases ;  but 
ihey  are  peculiar  and  do  not  apply  here.  The  act  is  a  void 
act,  and  the  plaintiff  still  remains  a  member  of  the  societv. 
This  conclusion  is  in  accordance  with  Blisset  v.  Daniel  Q, 
and  with  Innes  v.  Wylie  (*),  which  was  cited  on  the  trial, 
where,  on  a  declaration  charging  the  defendant  with  having 
excluded  the  plaintiff  from  the  Caledonian  Society,  Lord 
Denman  ruled  that  the  plaintiff  was  in  the  position  in  which' 
I  have  said  the  plaintiff  is  here ;  if  the  expulsion  was  wrong- 
ful, then,  since  it  was  merely  a  void  act,  *the  plaintiff  [203 
was  still  a  member  of  the  society.  I  think,  therefore,  that 
the  defendants  are  entitled  to  judgment.  And  with  respect 
to  the  rule  for  a  new  trial,  I  think  the  declaration  was  pur- 
posely framed  to  bring  before  the  jury  a  case  which  could 
not  properly  be  brought  before  them,  and  that  the  nonsuit 
should  stand. 

Amphlett,  B.:  I  am  of  the  same  opinion,  and  should 
have  added  nothing,  but  that  the  diversity  of  opinion  as  to 
the  grounds  of  judgment  make  it  necessary  for  me  to  state 
the  grounds  on  which  I  proceed. 

It  has  throughout  appeared  to  me  that  the  question  was, 
whether  or  not  the  plaintiff  did,  in  consequence  of  the  act  of 
the  defendants,  cease  to  be  a  member  of  the  partnership. 
If  not,  then  no  wrong  was  reaUy  done  to  him  for  which  he 
can  recover  damages,  for  he  continues  a  partner.  But  if  his 
expulsion  had  been  effected,  but  by  fraudulent  means,  then 
no  doubt  a  great  injustice  would  have  been  done,  and  one 
for  which  he  would,  in  my  judgment,  be  entitled  to  recover. 
And  I  anticipated  that  it  might  have  been  argued  for  the 
plaintiff  that  the  members  of  the  partnership  had  agreed  to 
give,  the  committee  a  plenary  power,  and  that  when  they 
came  to  the  conclusion  (having  power  to  do  so  on  mere  sus- 

(»)  2  Ld.  Raym.,  898.  (»)  10  Hare,  498.  (»)  1  C.  A  K.,  257 
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picion)  that' a  member  should  no  longer  continue  such,  then, 
however  wrong  or  improper  their  conduct  in  arriying  at  that 
conclusion  might  be,  the  expulsion  was  complete,  and  that 
member  was  no  longer  a  memoer  of  the  partnership.  If  that 
had  been  so,  then  1  think  the  allegations  in  the  declaration 
would  have  been  suflBlcient  to  make  it  good ;  for  though  the 
word  "fraudulently"  is  not  used  yet  it  is  said  that  '*the 
defendants  well  knowing  the  premises,  but  wrongfully,  col- 
lusively,  and  improperly  contriving  to  deprive  the  plaintiff 
of  the  benefit  of  such  indemnity  as  aforesaid,  did  wrongfully, 
coUusively,  and  improperly  expel  the  plaintiff  from  the 
said  society;"  and  (but  for  the  doubts  expressed  by  my 
learned  brothers)  I  should  not  have  doubted  that  this  alle- 
gation was  amply  sufficient  to  support  the  action.  But  the 
case  comes  to  this,  that  the  plaintiff  has,  according  to  the 
allegation  in  the  declaration,  oeen  expelled  collusively  and 
without  giving  him  the  opportunity  of  explanation ;  and  it 
204]  is  impossible  to  hold  that  the  copartnership  *could 
get  any  benefit  from  the  fraudulent  conduct  of  the  committee 
or  an  improper  and  collusive  exercise  of  their  authority.  Or, 
•taking  the  specific  allegation  of  the  declaration,  could  the 
committee  be  justified  in  any  case  in  expelling  a  member  by 
"deeming  his  conduct  to  be  suspicious,"  without  commu- 
nicating with  him  and  giving  him  the  opportunity  of  remov- 
ing the  suspicion?  Now,  the  case  of  Blisset  v.  Jbaniel  (*)i8 
express  upon  this  point. .  There  it  was  in  the  power  of  two- 
thirds  of  the  partners  to  exclude  any  partner  without  cause 
assigned ;  but  their  exercise  of  this  power  was  held  to  be 
invalid  because  it  was  not  done  bona  fide.  It  was  held  that 
they  ought  to  have  given  the  partner  an  opportunity  of  being 
heard,  otherwise  one  person  might  have  conceived  a  preju- 
dice against  him,  and  might  behind  his  back  have  impressed 
the  minds  of  others  with  the  same  prejudice  and  prevailed 
on  them  to  act  upon  it ;  whereas,  ii  he  had  been  heard,  he 
might  have  removed  the  unfavorable  impression.  And  it 
was  said  by  the  court  that  if,  the  day  after  their  exercise  of 
this  power  was  declared  invalid,  they  should  meet  again 
and,  after  giving  the  man  a  proper  hearing,  should  pass  the 
same  resolution,  and'  the  court  were  satisfied  that  it  was 
done  bonafide^  and  not  out  of  revenge  because  the  plaintiff 
had  filed  the  bill,  the  court  would  not  interfere.  Now, 
according  to  the  allegations  in  the  declaration,  the  defen- 
dants never  gave  the  plaintiff  that  opportunity,  and  I  can- 
not entertain  a  doubt  that  if  this  allegation  were  proved,  the 
pl^ntifl  would,  by  filing  a  bill  in  a  court  of  equity,  be 

Q)  10  Hare,  498. 
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restored  to  the  enjovment  of  his  rights.  But  if  so,  what  is 
his  damage?  He  has  not  ceased  to  be  a  member  of  the 
society  ;  he  has  not  lost  the  rights  of  a  member.  He  is  to 
recover  damages  for  what  ?    For  an  attempt  to  expel. 

Further  (though  this  is  not  the  ground  of  my  decision),  it 
would  be  very  inconvenient  to  try  the  question  whether  the 
plaintiff  was  rightfully  expelled  in  the  absence  of  the 
numerous  other  partners  who  are  interested  in  having  the 
question  investigated.  This  ought  not  to  be  left  out  of  con- 
sideration, because  the  courts  have  refused  to  entertain 
actions  between  partners  very  much  on  that  ground.  If  the 
court  cannot  do  complete  justice,  it  will  not  entertain  the  ac- 
tion. The  same  ground  of  inconvenience  applies  *here.  [205 
Moreover,  I  should  be  surprised  to  find  that  the  plaintiff 
could  both  file  his  bill  in  chancery  against  the  society  to 
enforce  a  restoration  to  his  rights,  and  also  recover  damages 
in  an  action  at  law  against  uie  defendants.  The  result  is, 
that  if  the  allegations  in  the  declaration  are  true,  the  plain- 
tiff has  never  been  effectually  expelled,  and  if  not  expelled 
he  has  no  cause  of  action. 

Judgmerd  for  the  defendants  on  the  demurrer^ ' 
and  rule  discharged. 

Attorney  for  plaintiff :  JSlep, 

Attorneys  for  defendants :   Williamson^  Sill  &  Co. 

A  member  of  a  corporate  body  or  of  If  the  number  of  corporators  be  lim- 

a    voluntary    organization   cannot   be  ited  the  society  cannot,  by  its  by-laws, 

expelled  therefrpm  without  notice,  a  provide  for  the  admission  of  "  contrib- 

hearing  and  an  *edjudication  thereon  uting  members "  in  addition.    Diligent 

that  he  has  been  guilty  of  some  act  jus-  Fire,  etc.,  v.  CammonweaUh,  75  Penn. 

tifying  an  expulsion,  and  the  decision  St.  Rep.,  291. 

be  arrived  at  bona  fide  and  without  any  Although  after  notice  and  a  hearing, 

caprice  or  improper  motive.    Mr.  Mitch-  if  a  member  be  expelled  for  cause,  the 

ell's  note  to  Waring  v.  Medical  Society,  courts  on  mandamus  will  not  review  the 

8  Am.   Law  Reg.,  N.  S.,  587 ;  People  determination  of  the  society.    State  ex 

ex  rel.,  etc.,  v.  Jvew  York,  etc.,  8  Hun,  rel,  v,  Georgia  Medical  Society,  8  Am. 

861 ;  DUigent  FireeU.,  75  Penn.  St.  R.,  Law  Reg.,  N.  S.,  533,  and  Mr.  MitcheU's 

291 ;  CommonweaUh  v.  Benevolent,  etc.,  note,  p.  537 ;  Oregg  v.  Mass  Med.  Soc,, 

2 Serg.  &  Rawle,  141 ;  Com.  v.  German,  111  Mass.,  185. 

etc. ,  15  Penn.  St.  R.,  251 ;  People  ex  rel.  Provided  a  record  of  the  trial  be  kept 

J9o^20,  5  N.  T.  Supreme  Court  Rep.,  85.  from  which  it  appears  that  evidence 

It  has  been  held  that  a  board  of  brok-  was  given  tending  to  show  a  cause  for 

ers^  voluntarily  organized  is  not  within  removal  under  the  constitution  or  by- 

the  rule.     White  v.  Brownell,  4  Abb.  laws  of  the  society.     Roehler  v.  Tm 

Prac.,  N.  S.,  162,  affirming  8  Id.  318.  Mechania^,  etc.,  22  Mich.,  86. 

But  the  case,  in  fact,  held  only  that  And  if  the  by- laws  so  provide,  the 

a  suit  in  equity  would  not  lie  to  prevent  breach  of  an  agreement,  though  vofd  by 

the  board  from  interfering  with  his  the  statute  of  frauds,  is  a  sufficient  cause 

rights,  privileges  and  franchises  as  a  to   justify    expulsion.      Dickenson   v. 

member  of  the  association.     To  same  Chamber  of  Commerce,  29  Wisconsin, 

effect  is  Gregg  v.  Mase.Med.  Soc.,  Ill  45  ;  9  Am.  Rep.,  544. 

Mass..   185.    )^ee  Heath  y.  New  York,  Though  not  a  by-law  which  is  con- 

etc.,  88  How.  Prac.,  171.  trary  to  public  policy,  as  that  a  membei 

10  Eng.  Rep.  49 
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shall  not  work  below  certain  prices. 
People  ex  rel.,  etc,,  v.  New  York,  etc., 
8  Hun.  861. 

A  member  of  a  society  who  has  been 
improperly  expelled  therefrom  without 
an  opportunity  to  be  heard,  may,  by 
mandamus,  compel  a  restoration  to  hiis 
rights  therein.  Roehler  v.  Mechanic, 
etc. ,  22  Mich. ,  86  ;  People  ex  rel.  v.  New 
York,  etc.,  6  N.  Y.  Supreme  Court  Rep., 
85,  8  Hun,  861  ;  People  ex  rel.  Medical 
Society,  82  N.  Y.,  187,  affirming  25  How. 
Prac.  Rep.,  338,  24  Barb.,  570.  See 
PeopU  V.  German,  etc.,  53  N.  Y.,  103, 
as  eiplained  in  People  v.  Benevolent, 
etc.,  0  N.  Y.  Supreme  Court  Rep.,  85, 
3  Hun,  863. 

The  general  policy  of  the  law  is  op- 
posed to  sharp  and  summary  judgment, 
where  the  party  whose  rights  are  in- 
volved has  no  opportunity  to  be  heard. 
People  ex  rel.  v.  Medical  Society,  82  N. 
Y.,  187,  affirming  25  How.  Prac.,  883, 
24  Barb.,  570. 

The  ooide  of  medical  ethics,  adoptedby 
the  by-laws  of  a  county  medical  society, 
is  obligatory  on  members  alone,  and  its 
non-observance,  previous  to  member- 
ship, furnishes  no  legal  cause  for  exclu- 
sion or  expulsion.  People  ex  rel.  v.  Med- 
ical Society,  32  N.  Y.,  187,  affirming  25 
How.  Prac.,  383, 24  Barb.,  570 :  but  see 
OregoY.  Mom.  Med.  Soc.,  Ill  Mass.,  185. 

Where  a  party  having  a  clear  pre- 
sumptive title,  claims  a£aii8sion  to  the 


exercise  of  a  corporate  franchise,  the 
right  of  immediate  expulsion  should 
be  clear  and  unquestioned,  to  justify 
the  rejection  of  the  claim.  People  ex 
rel.  V.  Medical  Society,  32  N.  Y.,  187, 
affirming  25  How.  Prac.  Rep.,  333,  24 
Barb.,  570. 

Mandamus  is  the  appropriate  remedy 
to  compel  a  medical  society  to  admit  an 
applicant  entitled  to  membership.  Peo- 
ple ex  rel.  Bartlett  v.  Medical  Society, 
82  N.  Y.  Rep.,  187,  affirming  26  How. 
Prac,  833,  24  Barb.,  570. 

A  licensed  physician,  having  the 
prescribed  qualifications,  cannot  be  ex- 
cluded from  the  franchise,  on  the 
ground  that  he  did  not  conform  to  the 
conventional  rules  of  the  society  ante- 
cedent to  his  application.  People,  ex 
rel.  V.  Medical  Society,  82  N.  Y.,  187, 
affirming  25  How.  Prac.  Rep.,  883,  24 
Barb.,  570. 

A  stockbroker  cannot  sell  his  mem- 
bership to  another  and  compel  the  board 
to  admit  the  vendee.  Myde  v.  Woods, 
2  Sawyer,  655. 

If,  however,  he  do  sell  the  same  and 
the  lx>ard,  on  payment  of  a  fixed  sum, 
admit  the  vendee  upon  condition  that 
such  sum  be  applied  to  payment  of 
debts  due  members  of  the  boud  the  re- 
ceiver in  bankruptcy  can  only  recover 
the  balance  of  such  sum  after  payment 
of  all  debts  due  members  of  the  board. 
Hyde  v.  Woods,  2  Sawyer,  655. 


[Law  Reports,  9  Exchequer,  209.] 
June  4,  1874. 

209]  *Cros8e  V.  Raw. 

Landlord  at^  Tenant — Covenant  to  pay  "  Outgoingi" — Duty  to  make  Drain, 

In  a  lease  of  a  house  and  premises  by  defendant  to  plaintiflT,  the  plaintiff  cove- 
nanted with  the  defendant  to  "  bear,  pay,  and  discharge  the  sewers  rate,  tythes, 
rent-charge  in  lieu  of  tythes,  and  all  other  taxes,  rates,  assessments,  and  outgoings 
whatsoever  which  at  any  time  or  times  during  the  said  demise  should  be  taxed, 
rated,  charged,  assessed,  or  imposed  upon  the  said  demised  premises,  or  anv  part 
thereof,  or  upon  the  landlord,  or  tenant  in  respect  thereof,  or  on  the  rent  thereby 
reserved  **  (excepting  landlord's  property  tax) : 

Held,  that  the  plaintiff  could  not  recover  from  the  defendant  the  expenses  of  mak- 
ing a  drain,  which,  under  29  <b  80  Vict.  c.  90,  s.  10,  the  defendant,  as  "  owner," 
raiffht  have  been  required  by  the  sewer  authority  to  make,  but  which  the  plaintiff 
hod  made  under  an  arrangement  with  the  defendant  by  which  the  expense  was  to  be 
borne  by  the  party  liable. 

Special  case,  stating  the  following  facts : 
By  indenture  dated  the  21st  of  October,  1865,  the  defen- 
dant demise^  to  the  plaintiff  a  house  and  premises,  situate 
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at  Hornsey,  for  a  term  of  twenty-one  years  from  the  25th  of 
March,  1866,  at  a  rent  of  £160,  ''  free  and  clear  of  all  rates, 
taxes,  deductions,  and  outgoings  whatever;"  the  plaintiff 
covenanting  to  pay  the  rent  reserved  "  free  and  clear  of  and 
from  the  sewers  rate,  tythes  or  rent-charge  in  lieu  of  tythes, 
and  all  other  rates,  taxes,  charges,  assessments,  and  de- 
ductions whatsoever,  the  landlord's  property  tax  only 
excepted,"  and  also  during  the  term  to  **  bear,  pay,  and  dis- 
charge the  sewers  rate,  tythes,  rent-charge  in  lieu  of  tythes, 
and  all  other  taxes,  lates,  assessments,  and  outgoings  what- 
soever which  at  any  time  or  times  during  the  saia  demise 
should  be  taxed,  rated,  charged,  assessed,  or  imposed  upon 
the  said  demised  premises,  or  any  part  thereof,  or  upon  the 
landlord  or  tenant  in  respect  thereof,  or  on  the  rent  thereby 
reserved  (except  as  aforesaid)." 

The  drainage  of  the  plaintiff's  house  consisted  of  a  drain 
emptying  itself  into  a  sewer  vested  in  the  Hornsey  Local 
Board,  which  emptied  itself  into  a  brook  called  the  Moselle, 
and  this  brook  fell  into  the  river  Lee. 

In  consequence  of  various  proceedings  restraining  the 
local  board  from  continuing  to  allow  their  sewage  to  flow 
into  the  river  *Lee,  an  act  was  obtained  by  them  (the  [210 
Hornsey  Local  Board  Act,  1871,  34  &  35  Vict.  c.  cxxix.) 
under  which  they  proceeded  to  construct  a  sewer  to  connect 
the  sewers  of  the  district  with  the  high-level  sewer  of  the  Me- 
tropolitan Board  of  Works. 

This  sewer  ran  in  front  of  the  plaintiffs  house,  and  dur- 
ing its  construction  the  clerk  to  tne  local  board  served  the 
plaintiff,  who  occupied  the  house  himself,  with  a  notice 
calling  his  attention  to  the  fact  that  the  sewer  was  being 
construct€fd,  and  to  the  provisions  of  29  &  30  Vict.  c.  90, 
B.  10;  but  they  did  not  serve  on  the  '*  owner"  any  notice 
tinder  that  section  requiring  him  to  make  u  drain  communi- 
cating with  the  sewer  (*). 

(1)  By  29  &  80  Vict.  c.  00,  a.  10,  **  If  served  fails  to  comply  witli  Xhe  same, 
a  dwelling-house  within  the  district  of  the  sewer  authority  may  itself,  at  the 
a  sewer  authority  is  without  a  drain,  expiration  of  the  time  specified  in  the 
or  without  such  drain  as  is  sufficient  notice,  do  the  work  require,  and  the 
for  effectual  drainage,  the  sewer  au-  expenses  incurred  by  it  in  so  doing  may 
thority  may  by  notice  require  the  own-  be  recovered  from  such  owner  in  a 
er  of  such  house,  within  a  reasonable  summary  manner." 
time  specified,  to  make  a  sufficient  drain.  By  the  operation  of  81  &  82  Vict, 
emptying  into  any  sewer  which  the  c.  115,  s.  11 ;  29  &  80  Vict,  o,  90,  s.  14  ; 
sewer  authority  is  entitled  to  use,  and  and  18  &  19  Vict.  c.  121,  s.  8,  *'the 
\%  ith  which  the  owner  is  entitled  to  word  '  owner '  include^  any  person  re- 
make a  connection,  so  that  such  sewer  Reiving  the  rents  of  the  property  in  re- 
bc*  not  more  than  100  feet  from  tlie  site  spect  of  which  that  word  is  used  from 

<  f  the  house  of  such  owner And  if  tlie  occupier  of  such  property." 

the   person  on  whom  such  notice  is  It  was  among  the  points  in  the  pr^ 
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In  pursuance  of  an  arrangement  between  the  plaintiff  and 
the  defendant,  a  connecting  drain  was  made  by  the  plaintiff 
(with  the  permission  of  the  local  board),  at  a  cost  of  £45 12^., 
on  the  understanding  that  the  expense  should  be  borne  by 
the  party  liable. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  defendant  was  pliable  to  repay  to  the  plaintiff  the  sum 
paid  by  him  for  making  the  said  connection. 

Prentice^  Q.  C.  (with nim  Michael)^  for  the  plaintiff:  The 
211]  q.uestion  *is,  supposing  the  defendant  nad  done  that 
which  It  was  his  duty  as  owner  to  do  under  29  &  30  Vict, 
c.  90,  8.  10,  could  he  have  recovered  the  cost  from  the  plain- 
tiff under  the  covenant  in  the  lease  ?  If  not,  then  the  plain- 
tiff, having  done  the  work  under  an  arrangement  by  which 
the  expense  was  to  be  borne  by  the  party  uable,  can  recover 
the  amount  from  the  defendant.  Tidswell  v.  Whitworth  (*) 
is  a  distinct  authority  to  show  that  the  defendant  could  not 
have  recovered,  whether  he  had  done  the  work  himself,  or 
paid  an  assessment  made  on  him  by  the  local  board,  as  hav- 
ing done  it  on  his  default.  The  duty  of  making  the  drain 
was  one  imposed  on  the  defendant,  as  in  the  case  cited  the 
duty  was  imposed  on  the  plaintiff ;  but  it  is  impossible  to 
say  that  that  duty  was  a  "tax,  rate,  assessment,  or  outgo- 
ing" imposed  ''on  the  premises,  or  on  the  tenant  or  land- 
lord in  respect  thereof.'' 

Hersche%  Q.C.  (with  him  Holl) :  The  distinction  between 
an  outgoing  imposed  on  the  defendant  and  an  outgoing  ren- 
dered necessary  by  a  duty  imposed  on  him,  is  a  distinction 
without  a  difference.  The  case  of  Tidswell  v.  Whitworth  (') 
is  distinguishable  on  the  ground  that  the  words  there  only 
included  "  taxes,  charges,  &c.,  taxed,  assessed,  or  imposed 
upon  or  in  respect  of  the  premises  thereby  demised,  or  any 

})art  therjeof;''  here  the  words  are  added  ''or  upon  the 
^ndlord  or  tenant  in  respect  thereof ;"  and  the  word  "  out- 
goings," the  most  extensive  word  possible,  is  also  added  to 
the.  words  "  taxes,  rates  and  assessments."  It  is  impossible 
to  deny  that  the  cost  of  making  the  drain,  if  incurred  by  the  . 
defendant  under  29  &  30  Vict.  c.  90,  s.  10,  would  have  been 
an  outgoing  imposed  on  him  as  landlord,  and  therefore 
within  the  covenant.     The  case  falls  within  Suoeet  v.  Sea- 

ent  case  that  the  plaintiff's  house  was  owner  had  not,  in  fact,  been  required 

not  within  100  feet  of  the  sewer  (which  to  do  so ;  nor  was  it  stated  as  a  fact 

turned  on  the  question,  what  was  the  that  the  existing  drain  was  insufficient ; 

proper   mode  of    measurement?),  and  but  the  decision  of  the  court  on  the 

that  the  owner  could  not  therefore  have  construction  of  the  lease  made  it  un- 

been  compelled  to  make  a  communi-  necessary  to  argue  these  points, 

option  with  it;  and  further,  that  the  (')  Law  Rep.,  2  C.  P.,  326. 
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ger(^\  and  Thompson  y.  Lavworth(^\  the  latter  of  which 
cases  was  later  than  TidsweUY.  Whitworthi^\  and  was  de- 
cided in  effect  upon  words  similar  to  those  which  occur  here. 

Prentice^  Q.C.,  in  reply:  In  Thompson  v.  Lapworthi^) 
the  case  was  expressly  distinguished  from  Tldswell  v.  Whit- 
worth  (■),  on  the  ground  that  the  charge  was  not  one  imposed 
on  the  landlord  by  reason  of  his  default  in  performing  his 
statutory  duty ;  and  in  the  ^circumstance,  that  the  [212 
charge,  or  outgoing  would  have  only  arisen  from  the  de- 
fendant's default,  the  present  case  and  Tidswell  v.  WJtit- 
worth  (*)  agree. 

Bram WELL,  B. :  I  am  of  opinion  that  our  judgment  must 
be  for  the  defendant.  I  go  a  iong  way  with  the  argument 
which  my  Brother  Willes  described  m  Thompson  v.  Lap- 
worth  (*)  as  a  captivating  one,  that  the  landlord  would  be 
liable  for  what  may  be  called  capital  expenditure,  but  not 
for  expenditure  which  should  be  charged  against  revenue. 

But,  in  many  of  these  cases,  one  cannot  nelp  seeing  that 
the  intention  is  that  the  landlord  shall  be  liable  for  neither ; 
and  I  can  hardly  conceive  stronger  words  for  effecting  that 
purpose  than  those  which  are  used  here.  The  plaintiff  has 
covenanted  to  *'bear,  pay,  and  discharge"  all  "outgoings 
whatsoever,  which  at  any  time  or  times  during  the  said  de- 
mise shall  be  taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  said  demised  premises,  or  any  part  thereof,  or 
upon  the  landlord  or  tenant  in  respect  thereof."  Now  how 
has  this  obligation  arisen  ?  A  dram  was  to  be  made  from 
the  plaintiff's  house  into  the  sewer  of  the  local  board  by  the 
landlord,  or,  if  he  failed  to  do  it,  by  the  local  board.  In 
fact,  it  was  made  by  neither,  but  by  the  plaintiff ;  but  under 
the  arrangement  between  the  parties,  we  must  consider  what 
was  the  duty  of  the  defendant  in  respect  of  it.  It  is  said 
that  it  was  the  duty  of  the  defendant  to  make  the  drain, 
and  that  if  he  had  done  so,  the  expense  would  not  have  been 
an  outgoing,  "  taxed,  rated,  charged,  assessed,  or  imposed" 
upon  or  in  respect  of  the  premises.  Now  the  point  so  stated 
seems  to  be  scarcely  arguable;  for  the  argument  in  sub- 
stance is,  that  if  the  local  board  had  a  right  to  make  the 
drain  in  the  first  instance,  and  charge  the  expense  on  the 
defendant,  it  would  be  an  outgoing  imposed  on  the  landlord 
in  respect  of  the  premises ;  but  if  they  had  a  right  to  com- 
pel the  defendant  to  do  it,  and  he  did  it,  if  would  not  be  an 
outgoing  imposed  on  him  in  respect  of  the  premises.    This 

(»)  2  C.  B.  (N.S.),  119.  (*)  Law  Rep.,  8  C.  P.,  149,  at  pp.  162, 

(*)  Law  Rep.,  8  C.  P.,  149.  154.  161. 

(«)  Law  Rep.,  2  C.  P.,  826.  (*)  Law  Rep.,  8  C.  P.,  at  p.  168. 
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seems  preposterous.  It  would  certainly  be  something  which 
had  gone  out,  an  expense  which  he  had  been  at  in  respect 
of  the  premises,  and  it  would  have  been  an  expense  imposed 
213]  upon  him  ;  and  the  plaintiff  would  *tnerefore  have 
been  bound  to  indemnify  him  against  it.  I  cannot  see  any 
distinction  between  this  case  B,na  Thompson  v.  Lapworth  ('), 
except  that  there  it  was  not  the  duty  of  the  landlord  but  of 
the  local  authority  to  do  the  work,  and  the  landlord  was  to 
pay  what  was  assessed;  a  distinction  which  is  utterly  un- 
substantial. That  case  then  is  in  point ;  and  I  think  it 
was  properly  distinguished  from  Tiaswell  v.  WJiitworth  (") 
whicn,  as  I  understand  it,  was,  I  think,  rightly  decided. 
The  defendant,  therefore,  is  on  this  ground  entitled  to  judg- 
ment, and  we  need  not  consider  the  other  grounds  on  which 
the  defendant  contends  that  the  plaintiff  is  unable  to  recover. 
Pollock,  B.  :  I  am  of  the  same  opinion.  In  the  absence 
of  authority,  I  should  have  thought  that  a  charge  paid  in 
consequence  of  the  making  of  a  sewer,  whether  by  or  on  the 
requirement  of  the  local  authority,  was  an  outgoing  charged 
on  the  demised  premises,  or  on  the  landlord  or  tenant  in  re- 
spect thereof.  It  is  not  strictly  charged  on  the  premises, 
but  it  is  charged  in  respect  of  them.  And  it  is  certain  that 
the  general  scope  and  intention  of  the  covenant  and  the 
reservation  was,  that  the  landlord  should  get  the  rent  clear 
of  all  charges  whatsoever.  This  conclusion  is  supported 
by  Sweety.  Seager{*\  and  Thompson r.  Lapworth {').  The 
only  case  which  might  at  first  sight  seem  to  raise  a  doubt  is 
TiasweU  v.  Whitworth  (") ;  but  the  words  there  were  much 
more  limited,  and,  without  questioning  that  decision,  I 
think  it  need  not  prevent  us  from  coming  to  a  conclusion  in 
favor  of  the  defendant. 

Judgmefrd  for  the  defendant, 

Attpmey  for  plaintiff :  E,  W.  Crosse. 
Attorneys  for  defendant :   Underwood  &  GohnarC. 

(»)  Law  Rep.,  3  C.  P.,  149.    O  Law  Rep.,  2  C.  P.,  826.     («)  8  C.  B.  (N.S.),  119. 
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[Law  Reports,  9  Exchequer,  218.] 
June  9,  1874. 

*The  Western  Counties  Manure  Company  v.  The  [218 
La  WES  Chemical  Manure  Company. 

Defamation — Disparaging  Statement  about  Ooods — FaUe  and  malieunu  PMieatioti, 

The  defendants  falsely  and  without  lawful  occasion,  published  a  statement  dis- 
parafifing  the  quality  of  the  phuntifb'  g^oods,  and  special  damage  resulted  from  the 
publication  : 

Held,  actionable. 

Young  y.  Macrae  (3  B.  d  S.,  264  ;  82  L.  J.  (Q.B.),  6)  distinguished. 

Declaration,  that  at  the  time  of  the  committing,  &c.,  the 
plaintiffs  carried  on  business  as  manufacturers  and  sellers 
of  artificial  manures,  and  had  upon  sale  certain  artificial 
manures,  and  the  defendants  also  carried  on  business  as 
manufacturers  and  sellers  of  artificial  manures,  and  had  on 
sale  certain  artificial  manures;  that  the  defendants  well 
knowing  that  the  plaintiffs  were  carrying  on  the  aforesaid 
business  and  sculling  the  said  artificial  manures,  and  contriv- 
ing and  intending  to  injure  the  plaintiffs  in  their  business, 
falsely  and  maliciously  printed  and  published,  and  caused 
to  be  printed  and  published  of  and  concerning  the  plaintiffs, 
and  of  and  concerning  them  as  such  manufacturers  and 
sellers  of  artificial  manures,  the  words  following : 

"Chemical  Laboratory,  University  of  Glasgow,  January 
29,  *1873.  Dear  Sir, — I  inclose  herewith  analyses  of  [21y 
vour  four  samples  of  manure,  which  differ  much  in  quality. 
They  are  all  mixtures,  and  do  not  consist  of  bones  and  acids 
alone.  No.  2  (meaning  thereby  the  defendants'  artificial 
manures)  is  much  the  best,  and  seems  to  contain  some  kind 
of  phos]^hatic  guano.  No.  4  (meaning  thereby  the  plaintiffs' 
said  artificial  manures)  appears  to  contain  a  considerable 
quantity  of  coprolites,  and  is  altogether  an  article  of  low 
quality,  and  ou^ht  to  be  the  cheapest  of  the  four.  The 
other  two  are  fair  articles  and  may  be  usefully  employed. 
It  is  not  for  me  to  put  an  exact  value  upon  the  samples,  as 
the  prices  charged  for  manures  in  different  parts  of  the 
country  differ  to  an  extraordinary  extent.  I  know  places 
where  No.  2  (meaning  the  defendants'  said  artificial  ma- 
nures) would  be  sold  at  about  £8  per  ton,  others,  where  £7 
would  be  its  price.  I  may  state,  however,  the  relative 
values  thus :  Supj)ose  the  price  charged  for  No.  2  (meaning 
the  defendants'  said  artificial  manures)  to  be  £8  per  ton ; 
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then  No.  1  should  be  worth  £7 ;  No.  3,  £5  10^.  ;  and  No.  4 
(meaning  the  plaintiffs'  said  artificial  manures),  £6.  Of 
course  these  must  betaken  as  approximation  only,  and  may 
be  modified  by  the  nature  of  tne  bargain ;  but  they  should 
be  in  these  proportions." 

[Then  followed  an  analysis  in  detail,  purporting  to  show 
the  proportion  of  phosphates  and  ammonia  in  the  plaintiffs' 
and  defendants'  artificial  manures  respectively.] 

Meaning  thereby,  that  the  said  artificial  manures  so  manu- 
factured, sold,  and  traded  in  by  the  plaintiffs  were  artificial 
naanures  of  an  inferior  quality  to  the  said  artificial  manures^ 
and  especially  were  of  an  inferior  quality  to  the  said  artifi- 
cial manures  of  the  defendants.  Whereas,  in  truth  and  in 
fact,  the  said  artificial  manures  so  manufactured,  sold,  and 
traded  in  by  the  plaintiffs  were  not  of  an  inferior  quality, 
and  especially  were  not  inferior  in  quality  to  the  said  artifi- 
cial manures  of  the  defendants.  And  by  reason  of  the 
premises  [here  followed  an  allegation  of  special  damage.] 

Demurrer  and  joinder. 

June  4.  Arthur  Charles^  in  support  of  the  declaration : 
The  malicious  publication  of  a  falsehood  depreciating  the 
220]  plaintiffs  *goods  and  causing  him  pecuniary  dam^e, 
is  actionable:  Harman  v.  Delanyi^).  In  Evans  v.  liar- 
low  ('),  it  was  held  that  special  damage  must  be  alleged,  but 
it  seems  to  have  been  assumed  there  that  an  action  would 
lie  for  untrue  and  disparaging  statements  about  the  goods 
of  a  tradesman  where  special  damage  has  been  sufferea.  It 
must  be  conceded  that  these  words  are  not  libellous  in  the 
ordinary  sense;  but  the  case  is  similar  to  an  action  for 
"slander  of  title,"  which,  as  is  pointed  out  by  Tindal,  C.J., 
in  Malachy  v.  Soper  (*),  is  not  "an  action  for  words  spoken 
or  for  a  libel  written  and  published,  but  an  action  on  the 
case  for  special  damage  sustained  by  reason  of  the  speaking 
or  publication  of  the  slander  of  the  plaintiffs'  title.".  Young 
V.  Macrae  (^\  may  be  relied  on  by  the  defendants.  But 
there  all  that  was  decided  was  that  an  action  will  not  be 
maintainable  against  a  man  who  is  only  alleged  to  have 
made  untrue  statements  about  the  quality  of  his  own  goods. 
Here  there  is  a  distinct  statement  that  the  plaintiffs'  manures 
are  "altogether  of  a  low  quality." 

Bowen,  contra :  The  declaration  does  not  allege  that  the 
defendants  knew  that  the  statements  were  false  and  amounts 
to  no  more  than  a  puff  by  one  tradesman  of  his  own  goods. 

Young  v.  Macrae  {*)  is  in  point,  for  the  ratio  decidendi 

(»)  2  Str.,  898.  (»)  8  Bing.  N.  C,  at  p.  888. 

(*)  6  Q.  B.,  624.  (*)  3  B.  <fe  S.,  264;  82  L  J.  (Q.B.),  6. 
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was  that  the  mere  comparison  by  the  defendant  of  his  own 
goods  with  the  plaintiff's  to  the  plaintiff's  disadvantage  is 
not  actionable :  Burnett  y.  Wells  ^).  Thexases  of  "  slander 
of  title"  are  not  analogous  to  the  present  case,  for  in  them 
the  plaintiff's  proprietary  rights  are  affected.  There  is  no 
authority  which  goes  so  far  as  to  justify  the  proposition  now 
contended  for.  In  all  the  cases  either  tne  words  used 
amount  to  a  personal  imputation  on  the  plaintiff  personally 
or  as  a  tradesman,  or  else  they  affect  his  projjerty.  Thus 
Harman  v.  Delany  ('),  was  a  slander  of  the  plaintiff  person- 
ally in  the  way  of  nis  trade. 

[Pollock,  B.  :  This  declaration  alleges  that  the  statement 
was  made  falsely  and  maliciously,  ana  contriving  to  injure 
the  plaintiff.] 

*The  mere  telling  of  a  falsehood^  even  though  it  be  [221 
told  maliciously,  does  not  give  a  cause  of  action :  Miller  v. 
David  ("). 

Cur.  adv.  vtdt. 

June  9.  Bramwell,  B.  :  In  this  case  our  judgment  must 
be  for  the  plaintiffs.  The  case  may  be  shortly  stated  thus. 
The  plaintiffs  trade  in  a  certain  article  of  manure,  and  it  is 
alleged  that  the  defendants  falsely  and  maliciously  pub- 
lished of  and  concerning  that  manure,  and  of  and  concern- 
ing the  plaintiffs'  trade  an^  manufacture,  a  certain  statement 
which  contains  in  it  this, — that  it  was  an  article  of  low 
quality  and  ought  to  be  the  cheapest  of  four,  of  which  this 
is  one,  the  others  being  mentioned.  So  far  an  action  would 
not  be  maintainable,  because  it  is  not  libelling  an  article  to 
say  that  it  is  an  article  of  low  quality  and  ought  to  be 
cheaper  than  others.  That  part  is  not  specifically  stated  to 
be  untrue,  but  having  been  published  as  it  is  said  of  and 
concerning  the  plaintiffs'  manufactures  and  trade,  the  decla- 
ration goes  on  and  says,  ' '  meaning  thereby  that  otljer  artificial 
manures  so  manufactured  and  traded  in  by  the  plaintiffs 
were  artificial  manures  of  inferior  quality  to  the  artificial 
manures,  and  that  they  especially  were  of  inferior  quality 
to  the  artificial  manures  of  the  defendants."  I  thiuK  if  it 
stopped  there  it  would  not  be  the  subject-matter  of  an  action, 
even  with  special  damage  resulting  from  it,  because  I  do  not 
see  that  it  is  injurious  to  an  article  to  say  that  it  is  of  inferior 
quality.  It  may  attract  certain  customers,  and  it  is  a  very 
good  thing  that  people  can  be  found  who  will  sell  things  of 
an  inferior  quality  in  order  that  they  may  not  be  wasted. 
But  whdt  makes  the  action  maintainable  is  the  allegation 

0)*12  Mod,  420.  (»)  2  Str.,  898.  (»)  Law  Rep.,  9  C.  P.,  lia 

10  ENa.  Rep.  50 
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that  follows :  "Whereas,  in  truth  and  in  fact,  the  said  arti- 
ficial manures  so  jrnanufactured  and  traded  in  by  the  plain- 
tiffs were  not  of  inferior  quality,  and  were  not  inferior  in 
quality  to  the  said  articles  of  manure  of  the  defendants ;" 
and  by  reason  of  the  premises,  certain  persons,  who,  if  they 
had  not  been  told  that  which  was  untrue,  would  have  con- 
tinued to  deal  with  the  plaintiffs,  are  alleged  to  have  ceased 
to  deal  with  them.  So  tnat  it  appears  there  was  a  statement 
published  by  the  defendants  01  the  plaintiffs'  manufacture, 
222]  which  *is  comparatively  disparaging  of  that  manufac- 
ture, which  is  untrue  so  far  as  it  disparages  it,  and  which  has 
been  productive  of  special  damage  to  tne  plaintiffs ;  and  it 
is  stated  that  that  publication  was  made  falsely  and  ''ma- 
liciously," which  possibly  mav  mean  nothing  more  than 
that  it  was  made  falsely,  and  without  reasonable  cause, 
calling  for  a  statement  by  the  defendants  on  the  subject. 
But  if  actual  malice  is  necessary — which  I  do  not  think  is 
the  case — the  allegation  is  suflicient.  It  seems  to  me,  how- 
ever, that  where  a  plaintiff  says,  "You  have  without  lawful 
cause  made  a  false  statement  about  my  goods  to  their  com- 
parative disparagement,  which  false  statement  has  caused 
me  to  lose  customers,"  an  action  is  maintainable. 

I  do  not  go  through  the  cases,  but  undoubtedly  there  is 
nothing  in  any  of  them  inconsistent  with  the  judgment  we 
now  pronounce.  The  only  case  tHat  I  will  refer  to  is  Toung 
V.  Macrae  (*).  When  examined  that  case  will  be  found  to 
differ  materially  from  this  one.  The  disparaging  statement 
there  was  not  expressly  said  to  be  untrue ;  it  was  only  said 
generally  that  the  libel  was  untrue,  which  it  might  be  if  only 
so  much  of  it  was  untrue  as  contained  praise  of  the  defen- 
dants' own  goods.  On  the  general  principle,  therefore,  that 
an  untrue  statement  disparaging  a  man's  goods,  published 
without  lawful  occasion,  and  causing  him  special  damage, 
is  actionable,  we  give  our  judgment  for  the  plaintiffs. 

Pollock,  B.:  1  agree  that  our  judgment  in  this  case 
should  be  in  favor  of  the  plaintiffs.  This  case,  no  doubt, 
involves  first  principles.  On  the  one  hand,  the  law  is 
strongly  against  the  invention  or  creation  of  any  rights  of 
action,  but,  on  the  other  hand,  where  a  wrong  has  actually 
been  suffered  by  one  person  in  consequence  of  the  conduct 
of  another,  one  is  anxious  to  uphold  as  far  as  possible  the 
maxim  ''ubijus  ibi  reTnedium.  It  seems  to  me  the  present 
case  comes  within  that  rule.  Now,  in  the  first  place,  this  is 
not  an  action  of  libel.  I  think  it  is  entirely  distinguishable 
from  that  class  of  cases.     It  is  alleged  in  the  declaration 

(')  3  B.  A  S.,  264. 
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that  the  matter  complained  of  here  was  written.  I  think 
that  makes  no  distinction.  I  will  not  say  more  upon  that 
than  that  the  difference  between  a  written  or  verbal  state- 
ment of  the  kind  now  *complained  of  and  an  ordinary  [223 
defamatory  statement  is  very  clearly  pointed  out  by  Tindal, 
C.  J.,  in  his  judgment  in  Malachy  v.  Scyper  (').  This  action 
18,  I  think,  m  the  nature  of  an  action  of  slander  of  title, 
and  comes  within  the  general  rule  laid  down  as  to  such 
actions  in  Comyns'  Digest,  where  it  is  said  that  an  action 
lies  when  special  damage  is  shown.  (Com.  Dig.  tit.  Action 
on  case  for  Defamation,  Q- 11.) 

The  only  question,  therefore,  that  seems  to  arise  is,  what 
is  the  fair  intention  of  the  words  \  It  is  alleged  that  the  de- 
fendants were  contriving  and  intending  to  injure  the  plain- 
tiffs in  their  business,  and  that  they  falsely  and  maliciously 
printed  and  published  the  words  in  question.  Now  I  do 
not  attach  any  special  meaning  to  the  word  "maliciously," 
except  so  far  as  it  must  be  taken  with  the  words  "contriving 
and  intending  to  injure  the  plaintiffs."  I  think  that  de- 
prives the  defendants  of  what  I  may  call  any  legal  occasion 
or  opportunity  on  which  they  might  use  words  of  this  kibd. 
Therefore  we  have  it  stated  that  without  legal  occasion, 
without  any  necessity,  the  defendants  have  used  language 
of  and  concerning  the  plaintiffs'  goods  which  not  only  are 
false,  but  are  such  as  to  injure  the  plaintiffs  in  their  busi- 
ness, and  special  damage  is  alleged.  When  all  these  things 
concur  it  seems  to  me  a  good  cause  of  action  is  disclosed. 
With  reference  to  the  cases  that  have  been  cited,  Malachy 
V.  Soper  i^\^Evans  v.  Harlow  ("),  and  Young  v.  Macrae  (*), 
I  would  only  observe  that,  in  the  two  first-mentioned  cases, 
there  is  no  allegation  of  special  damage,  whilst  the  last  is 
distinguishable  on  the  grounds  mentioned  by  my  Brother 
Bramwell.  Moreover,  there  the  Chief  Justice  in  his  judg- 
ment (*)  supposes  a  case  very  like  the  present  one,  and 
states  that,  in  his  opinion,  an  action  would  lie  in  such  cir- 
cumstances. 

Judgment /or  the  plaintiffs. 

Attorneys  for  plaintiffs :  Harris^  for  Xelly^  Plymouth. 
Attorneys  for  aefendants :  Bower  &  Cotton. 

(»)  8  Bing.  N.  C,  at  p.  886.  (*)  8  B.  A  S.,  264. 

O  3  Bing.  N.  C,  871.  '  (»)  8  B.  A  S.,  at  p.  271. 

(»)  6  Q.  B.,  624. 
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June  20,  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

224]  *RiCHE  V.  The  Ashbury  Railway  Carriage  and 
Iron  Company,  Limited. 

Company — CorporaiUm — Mmwrandum  of  Auocialion — Contracts  vUra  vim — Ratifi' 
oaHon—Companut  Act,  1862  (26  <b  26  Viet,  e,  89),  m.  8,  9,  10,  12. 

The  defendants  were  incorporated  as  a  limited  company  under  the  Companies  Act; 
1862,  the  objects  of  the  company,  as  stated  in  the  memorandum  of  association,  beine, 
''  To  make,  sell,  or  lend  on  hire,  railway  carnages  and  wagons,  and  all  kinds  of  rail- 
way plant,  fittings,  machinery,  and  rolling  stock;  to  carry  on  the  business  of 
mechanical  engineers  and  general  contractors;  to  purchase,  lease,  work,  and  sell 
mines,  minerals,  land  and  buildings ;  to  purchase  and  sell  as  merchants  timber,  coal, 
metal,  and  other  materials,  and  to  buy  and  sell  any  such  materials  on  commission  as 
agents."  And  by  art.  4  of  their  articles  of  association,  "  An  extension  of  the  com- 
pany's business  beyond  or  for  other  than  the  objects  or  purposes  expressed  or  im- 
plied in  the  memorandum  of  association,  shall  take  place  only  in  pursuance  of  a 
special  resolution." 

The  defendants'  directors  in  January,  1865,  entered  into  contracts  on  behalf  of  the 
company,  by  which  the  company  became  purchasers  of  a  concession  granted  by  the 
Belgian  goTemment  for  the  construction  of  a  railway  in  Belgium,  and  contracted 
with  the  plaintiff  that,  through  the  medium  of  a  soci6t6  anonyme  which  the  company 
were  to  form  in  Belgium,  he  should  be  employed  to  construct  the  line,  and  that  they 
would  pay  certain  sums  of  money  into  the  treasury  of  the  soci6t6  anonyme  for  the 
purpose  of  payments  being  made  to  him  'thereout  for  the  construction  of  the  railway. 
These  contracts  were  afterwards  modified  in  certain  particulars  by  agreements 
entered  into  in  October,  1866,  by  the  directors  on  behalf  of  the  company. 

In  October,  1866,  the  plaintiff  entered  on  the  construction  of  the  line;  the  80ci6t6 
anonyme  was  formed,  and  for  some  time  payments  were  made  by  the  company  into 
the  treasury  of  the  soci6t6  in  pursuance  of  their  contract  with  the  plaintiff. 

In  October,  1866,  the  directors,  being  advised  that  these  contracts  were  lUira  vim, 
projected  a  company  to  take  them  over. 

At  a  general  meeting  of  the  company  held  in  November,  1866,  a  1)alance  sheet  was 
present^  showing  advances  on  account  of  the  Belgian  contracts ;  objections  were 
raised  to  this  item,  but  an  assurance  having  been  ^veu  by  the  chairman  that  it 
would  not  appear  agun,  but  would  be  taken  over  by  the  proposed  company,  a  reso- 
lution approving  and  adopting  the  accounts  was  passed. 

On  the  20th  December,  1866,  an  extraordinary  general  meeting  of  the  company 
was  held,  and  a  committee  was  appointed  to  inquire  into  the  company's  affairs.  The 
committee  reported  to  an  extraordinary  meeting,  held  on  the  1st  of  May,  1867.  that 
the  Belgian  contracts  were  uUra  vires,  that  they  did  not  bind  the  company,  and  that 
the  directors  were  liable  to  replace  the  moneys  expended,  but  recommended  an 
amicable  settlement.  A  committee  was  appointed  in  pursuance  of  this  recommenda- 
tion, and,  at  an  annual  meeting  held  on  the  14th  of  May,  1867  (the  circular  convening 
SI 95]  which  mentioned  as  part  of  the  business  of  the  meeting  *the  consideration  and 
adoption  of  any  report  to  be  made  by  the  committee,  and  when  the  advances  on  the 
Belgian  contracts  again  appeared  in  the  balance  sheet),  a  resolution  was  passed, 
adopting  a  recommendation  of  the  committee  to  the  effect  that  certain  persons  (direc- 
tors of  the  company)  should  "purchase"  from  tlie  com{)any  the  Belgian  contracts, 
the  company  undertaking  to  take  any  legal  proceedings  necessary  to  enforce  the 
contracts,  at  the  expense  and  on  the  indemnity  of  the  purchasers,  and  reserving  their 
right  to  maintain  that  the  contracts  were  lUtra  vires  and  not  binding«n  the  company ; 
and  subject  to  this  resolution  the  balance  sheet  was  approved. 

At  another  annual  meeting,  held  on  the  24th  of  December,  1867,  a  formal  contract 
carrying  out  the  resolution  of  the  14th  of  May  (and  whicli  was  referred  to  in  the  circu- 
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lar  convening  the  meeting)  was  sanctioned,  and  the  seal  of  the  company  affixed,  and 
the  entry  of  "  advances"  in  the  balance  sheet  was  altered  to  "  advances  to  be  refunded 
in  accordance  with  a  resolution  passed  at  a  meeting  of  shareholders  on  the  14th  of 
May,  1867." 

In  May,  1866,  the  company  repudiated  the  contracts  as  being  uUi'a  vires. 

In  an  action  brought  by  the  plaintiff  to  recover  damages  against  the  company  for 
not  continuing  to  make  payments  in  pursuance  of  the  contracts  of  January  and 
October,  1865: 

Held  (inrthe  Court  of  Exchequer),  first,  that  the  contracts  were  tUtra  vires. 

Secondly  (by  Martin  and  Channell,  BB.;  Bramwell,  B.,  dissenting),  that  they  had 
been  ratiiied  by  the  shareholders. 

Error  being  brought : 

Held,  that  the  contracts  were  tUtra  viret. 

By  Blackburn,  Brett,  and  Grove,  JJ.,  first,  that  the  contracts,  though  beyond  the 
scope  of  the  memorandum  of  association,  were  capable  of  ratification  by  the  Indi- 
vidual shareholders,  and,  secondly,  that  they  had  been  so  ratified. 

By  Keating,  Archibald,  and  Quain,  JJ.,  first,  that  the  contracts,  being  beyond  the 
scope  of  the  memorandum  of  association,  were  incapable  of  ratification;  secondly, 
that  there  was  no  evidence  that  they  had  been  in  fact  ratified  by  all  the  shareholders. 

Special  Case,  stated  by  an  arbitrator,  in  an  action 
brought  under  the  following  circumstances  : 

The  plaintiff  (with  his  brother,  since  deceased)  had  previ- 
ously to  1866  entered  into  a  contract  with  Messrs.  Gillon  & 
Baertsoen,  of  Belgium,  for  the  construction  of  a  line  from 
Antwerp  to  Tournai,  for  which  the  latter  held  a  concession 
from  the  Belgian  government. 

On  the  30tJi  of  January,  1865,  certain  contracts  were  en- 
tered into  between  Mr.  James  Ashbury,  assistant  managing 
director  of  the  defendant  company,  and  assuming  to  act  as 
their  agent  Messrs.  Gillon  &  Baertsoen,  the  plaintiff's  firm, 
and  a  societe  anonyme  (which  was  to  be  constituted  in  Bel- 
gium), by  which  the  defendants  became  the  purchasers  of 
the  concession,  which  was  to  be  *carried  out  tnrough  [226 
the  medium  of  the  societe  anonyme,  the  societe  contracting 
with  the  plaintilFs  firm  for  the  construction  of  the  line  by 
them,  and  the  defendants  undertaking  to  pay  into  the  treas- 
ury of  the  society  certain  sums  for  the  purpose  of  providing 
the  plaintiff's  firm  with  cash  to  carry  out  the  contract. 

On  the  14th  of  October,  1865,  certain  further  contracts 
were  made  between  the  same  parties,  introducing  certain 
modifications  into  the  contracts  of  the  30th  of  January. 

The  plaintiff  proceeded  to  construct  the  line,  and  for  a 
time  payments  were  made  in  pursuance  of  this  arrangement ; 
but  in  May,  1866,  the  defendants  repudiated  all  further  per- 
formance of  the  contracts,  on  the  ground  that  they  were 
tUira  vires. 

The  plaintiff  maintained  that  the  contracts  were  not  uUra 
vires^  and  also  that  they  had  been  ratified  by  the  sharehold- 
ers, and  he  brought  the  present  action. 

The  whole  of  the  material  facts  relating  to  the  history  of 
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the  negotiations  and  transactions  between  the  plaintiff  and 
the  defendants,  the  substance  of  the  contracts,  and  the  facts 
relating  to  the  alleged  ratification  by  the  shareholders,  are 
fully  stated  in  the  judgment  of  Archibald,  J.,  at  pp.  272-284. 
The  court  was  to  have  power  to  draw  inferences  of  fact. 
The  question  for  the  opinion  of  the  court  was,  whether  the 

Slaintiff  was  entitled  to  recover  from  the  defendants  any 
amages  in  respect  of  the  above  matters. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then 
the  verdict  was  to  be  entered  for  the  plaintiff  for  such  sum 
as  should  be  assessed  by  the  arbitrator,  subject  to  the  direc- 
tions which  the  court  should  give  as  to  the  principles  on 
which  such  damages  were  to  be  assessed,  with  costs  of  suit. 

If  the  court  should  be  of  a  contrary  opinion,  then  a  judg- 
ment of  nonpros,  was  to  be  entered  for  the  defendants  with 
costs  of  defence. 

The  case  was  argued  on  the  3d  and  6th  of  June,  1872,  by 
Berijamin {withhim  PoUockj  Q.C.,  Oiffard,  Q.G.,  and  W.  G. 
Harrison\  for  the  plaintiff ;  and  by  Sir  /.  B,  Karsldke^  Q.C. 
(with  him  Watkin  Williams  and  <johen\  for  the  defendants. 

Cur,  adv.  tuU. 
227]     *Nov.  25,  1872.    The  following  judgments  were  de- 
livered : 

Channell,  B.  :  The  Question  which  we  have  to  decide  is, 
whether  the  incorporatea  partnership,  sued  under  the  name 
of  the  Ashbury  Railway  Carriage  and  Iron  Company,  Lim- 
ited, is  bound  by  a  contract  entered  into  in  its  name  with 
the  plaintiff. 

The  question  is  one  to  be  determined,  in  my  opinion,  by 
the  application  to  the  case  of  the  appropriate  principles  of 
the  law  of  agency. 

In  some  of  the  earlier  cases  quoted  in  the  argument,  in 
which  questions  were  discussed  relating  to  contracts  vUra 
mres  of  the  companies  making  them,  the  question  was 
treated  as  one  oi  illegality.  Whatever  may  be  the  case 
with  regard  to  companies  which  have  been  specialljr  incor- 
porated by  Parliament  for  a  special  purpose,  and  which  use 
the  powers  so  obtained  for  other  purposes,  it  seems  clearly 
settled  by  the  more  recent  authorities  that  in  the  case  of 
companies  such  as  that  in  the  present  case,  the  persons  con- 
stituting the  company,  that  is  to  say,  the  shareholders,  may 
bind  themselves  in  their  corporate  capacity  by  their  indi- 
vidual consent  to  contracts  not  authorized  by  the  memoran- 
dum of  association,  or  other  like  insti-ument,  by  which  the 
constitution  of  the  company  is  defined.  The  objection  to 
such  a  contract  is  not  that  it  is  illegal,  and  therefore  unen- 
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forceable,  but  simply  that  it  is  unauthorized  by  the  body 
whom  it  purports  to  bind.  If,  therefore,  the  shareholders 
of  a  company  knowingly  hold  out  their  directors  as  author- 
ized to  make,  on  their  behalf,  particular  contracts,  the  com- 
pany will  be  bound  by  those  contracts,  notwithstanding 
that  they  are  not  within  the  powers  expressly  conferred  on 
the  directors  for  binding  the  company.  Persons  dealing 
with  such  companies  and  their  directors  are,  however,  in 
this  respect,  in  a  different  position  from  persons  dealing 
with  ordinary  trading  partnerships,  that  thev  are  taken  to 
know  that  the  directors*  powers  are  likely  to  be  limited,  and 
they  are  bound  to  read  the  deed  of  settlement  or  articles  of 
association  limiting  the  directors'  authority.  They  are  not, 
however,  bound  to  do  more :  see  Royal  British  Bank  v. 
Thbrquand  (*),  Totterdell  v.  Fareham  Brick  Co.  ("),  and 
other  cases ;  and  where  an  act  may  be  brought  within  the 
powers  *of  the  directors  by  the  compliance  with  cer-  [228 
tain  formalities,  they  are  entitled  to  assume  that  all  such 
formalities  have  been  complied  with,  and  are  not  bound  to 
inquire  into  the  fact.  There  is  one  other  point  to  be  noticed, 
which  I  quite  agree  it  is  important  should  not  be  lost  sight 
of,  viz.,  tnat  the  shareholders  are  entitled  to  assume  (unless 
they  are  informed  to  the  contrary)  that  their  directors  are 
managing  the  company  in  accordance  with  their  powers. 

Now,  to  apply  these  principles  to  the  case  oefore  us: 
The  first  question  that  aiises  is,  whether  the  contract  sued 
on  was  one  within  the  actual  authority  of  the  directors,  that  is 
to  say,  whether  it  related  to  business  authorized  by  the  memo- 
randum of  association.  Now,  as  to  this,  I  am  forced  to  come 
to  the  conclusion  that  it  did  not.  The  only  words  within 
which  it  can  come  are  "the  business  of  mechanical  engineers 
and  general  contractors."  In  this  expression  I  think  the 
word  "contractor"  must  be  taken  to  have  its  popular  sense 
of  a  man  who  contracts  for  the  execution  of  engineering 
works  or  the  like ;  and  if  I  could  see,  looking  at  the  whole 
of  the  contracts  entered  into  hy  the  directors  of  this  com- 
pany in  reference  to  the  Belgian  railway,  that  the  main 
object  of  the  scheme  was  to  contract  for  the  construction  of 
the  railway  or  for  the  supply  of  its  rolling  stock,  and  that 
what  may  be  called  the  financing  agreements  were  subsidi- 
ary and  incidental  to  the  attainment  of  this  main  object, 
then  I  mi^ht  be  inclined  to  think  that  the  whole  of  the 
scheme  might  come  within  the  business  of  "general  con- 
tractors." It  is  clear,  however,  that  the  company  were  to 
have  nothing  to  do  with  the  construction  of  any  works  or 

(•)  6  E.  A  B.,  827;  26  L.  J.  (Q.B.),  817.  («)  Law  Rep.,  1  C,  P.,  674. 
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the  supply  of  any  rolling  stock. .  They  were  merely  to  enter 
into  a  financial  speculation,  the  present  plaintiff  (or  his  then 
firm)  occupying  the  position  which  would  be  popularly  de- 
scribed as  that  of  "contractor"  to  the  line;  Even  if  the 
negotiations  which  took  place  ineflfectually  with  reference  to 
the  defendants  supplying  the  rolling  stocK  had  resulted  in 
an  arrangement  for  their  doing  so,  it  would  rather  seem  that 
this  contract  would  have  been  incidental  to  the  main  scheme 
of  the  financial  speculation,  rather  than  that  the  latter  would 
have  been  incidental  to  the  former.  It  is,  I  think,  impos- 
sible to  hold  that  the  expression  "general  contractor"  au- 
thorized any  such  contract  whatever.  I  therefore  arrive  at 
229J  the  *conclusion  that  the  directors  had  no  actual  au- 
thority to  bind  the  company  by  the  contract  sued  on  at  the 
time  when  they  entered  into  it    It  follows  also,  from  the 

Srinciples  already  referred  to,  that  the  plaintiff  ought  to 
ave  known  of  this  want  of  authority,  and  that  if  he  did  not 
know,  he  was,  at  all  events  at  the  time  of  entering  into  the 
contract,  in  no  better  position  than  if  he  had  known  in  fact. 

It  is,  however,  argued  that  the  ^articles  of  association  con- 
template the  extension  of  the  company's  business  by  special 
resolution,  and  whether  or  not  such  a  resolution  had  been 
passed  was  a  matter  into  which  the  plaintiff  was  not  bound 
to  inquire,  according  to  the  doctrine  of  Royal  British  Bank 
V.  Turquandi^).  I  am,  however,  unable  to  adopt  this  argu- 
ment, at  all  events  to  the  full  extent  to  which  it  was  pressed 
upon  us.  The  provision  in  the  articles  is  that  an  ex- 
tension of  the  company's  business  beyond  the  objects 
already  specified  shall  take  f)lace  only  by  a  special  resolu- 
tion. A  special  resolution  must  be  registered  in  the  same 
place  as  the  articles  are  registered.  Therefore  to  a  person 
searching  at  the  registry,  this  provision  rather  amounts  to 
notice  that  there  has  7w>ibeen  any  extension  of  the  company's 
business,  than  that  there  has  been. 

I  do  not  think,  then,  that  the  plaintiff,  at  the  time  when 
this  contract  was  entered  into  with  him,  and  when  he  was 
supposed  to  know  what  the  registered  documents  relating 
to  the  company  would  tell  him  as  to  the  limitation  of  the 
directors'  authority,  was  entitled  to  say  that,  as  between 
himself  and  the  defendants,  the  contract  was  binding  upon 
the  defendants.  It  may,  however,  have  become  so  suose- 
quently,  by  what  afterwards  took  place ;  and  in  considering 
tHe  effect  of  the  subsequent  conduct  of  the  defendant  com- 
pany and  shareholders,  it  is,  perhaps,  of  some  importance 
to  remember  that  the  plaintiff  must  oe  taken  to  know  that, 

(»)  6  E.  A  B.,  827;  26  L.  J.  (Q.B.),  817. 
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according  to  the  constitution  of  the  company,  means  were 
provided  for  formally  extending  the  business  of  the  company 
so  as  to  include  the  contract  with  him. 

I  now  come  to  the  question  whether  the  conduct  of  the 
shareholders  constituting  the  defendant  com  pan  v  has  not 
made  the  contract  binding  upon  the  company.  I'his  ques- 
tion turns  upon  the  *amount  of  knowledge  which  the  [230 
shareholders  had  of  the  matter.  If  the  shareholders  knew 
that  the  directors  had  entered  into  this  contract  on  behalf  of 
the  company,  and  that  the  directors  and  the  plaintiff  were 
continuing  to  act  upon  the  contract  as  though  it  were  bind- 
ingupon  the  company,  then  it  was,  in  my  judgment,  neces- 
sary for  them  to  repudiate  the  contract  at  once  if  they 
meant  to  do  so  at  all,  and  to  communicate  this  repudiation 
to  the  plaintiff.  If  they  did  not  do  so,  but  knowingly  per- 
mitted their  directors,  and  the  engineer  appointed  by  them, 
to  deal  with  the  plaintiff  as  their  authorized  agents,  they  in 
effect  held  out  the  directors  and  the  engineer  as  authorized 
by  them,  and  have  thereby  made  themselves  liable.  It  may 
well  be  that  a  person  who  learns  that  a  contract  has  been 
made  on  his  benalf  by  an  unauthorized  agent  with  a  third 
party  is,  as  my  Brother  Bramwell  says,  not  under  anv  legal 
duty  to  inform  the  third  party  of  the  want  of  authority. 
But  this  can  only  be  so  where  the  unauthorized  agent  has 
ceased  his  unauthorized  acting.  If  he  continues  to  act  as 
agent  to  the  knowledge  of  the  supposed  principal,  and  with- 
out any  repudiation  oy  him,  the  principal  must  be  taken, 
in  my  opinion,  to  have  accredited  and  held  out  the  agent  as 
authorized  to  represent  him,  and  then  the  acts  of  the  agent 
done  in  aflirmance  or  part  performance  of  the  contract  after 
such  holdiuff  out  must  be  taken  to  be  the  acts  of  the  princi- 
pal, so  that  ne  thereby  becomes  bound  to  the  third  party  on 
the  contract,  as  if  he  had  himself  acted  on  it.  In  such  a 
case  the  partv  so  becoming  liable  might  not  lose  his  right  to 
complain  of  nis  agent  having  exceeded  his  actual  authority. 
He  would  merely  be  bound  to  the  third  party  by  means  of 
his  having  permitted  the  agent  so  to  act  with  ostensible  au- 
thority. 

Now  let  us  see  what  took  place  in  the  present  case.  It 
seems  that  the  directors,  after  entering  into  the  contracts  in 
question,  were  advised  that  the  company  was  not  bou^d  by 
them,  owing  to  their  being  tiUra  vires j  but  that  the  £26,000 
paid  upon  the  contracts  could  not  be  recovered  back.  In 
this  view  of  the  case,  a  simple  repudiation  of  the  contracts 
would  have  involved  a  loss  of  £26,000.  Doubtless  for  the 
purpose  of  avoiding  this  loss,  a  scheme  was  set  on  foot  for 
10  Eno.  Rep.  61 
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transferring  the  contracts  to  a  new  company  to  be  formed 
for  the  ijurpose.  Prospectnses  of  this  proposed  company, 
231]  *with  an  accompanying  circular  letter,  were  circulated 
by  the  directors  amongst  the  shareholders  of  the  defendant 
company.  Then  a  balance  sheet  was  circulated  showing 
advances  to  have  been  made  on  account  of  these  contracts. 
I  quite  agree  that  this  balance  sheet  contains  nothing  which 
necessarily  disclosed  to  the  shareholders  that  the  advances 
had  been  made  in  respect  of  ultra  vires  contracts,  and  if 
this  balance  sheet  were  the  only  evidence  of  knowledge  on 
the  part  of  the  shareholders,  it  would  be  difficult  to  say 
that  Knowledge  could  be  inferred. 

As  regards  the  shareholders  who  attended  the  meeting  of 
the  6th  of  December,  1865,  however,  it  is  not  all.  It  seems 
that  at  that  meeting  the  Belgian  contracts  were  the  subject 
of  strong  observations,  and  that  the  directors,  being  under 
the  impression  that  the  new  Antwerp,  &c.,  Company  would 
take  over  the  contracts,  led  the  meeting  to  believe  that  the 
item  would  not  appear  in  the  accounts  again  ;  that  the 
meeting  was  satished  with  this  explanation,  and  voted  a 
dividend  upon  the  assumption  that  the  £26,000  was  an  avail- 
able asset  of  its  full  nominal  value.  That  dividend  was 
afterwards  received  by  all  the  shareholders.  Now  remem- 
bering that  these  statements  come  from  documents  of  the 
defendant  company,  and  that  no  explanation  has  been 
offered  by  them  as  to  their  contents,  it  is  difficult  to  avoid 
drawing  the  inference  that  what  passed  at  that  meeting  was 
this:  that  objection  was  taken  to  these  contracts  on  the 
ground  of  their  not  being  legitimately  within  the  scope  of 
the  company's  business;  that  this  fact  was  therefore  then 
communicated  to  all  the  shareholders  present,  even  if  they 
did  not  know  it  before ;  that  the  scheme  of  forming  a  new 
company  (of  which  the  shareholders  had  already  been  ad- 
vised by  circular)  for  the  very  object  of  ta^^ing  over  these 
contracts,  was  also  known ;  and  that  the  shareholders  pi^s- 
ent  sanctioned  the  course  proposed  by  the  directors,  of  en- 
deavoring to  get  the  new  company  to  take  the  contracts, 
and  in  the  meanwhile  of  continuing  to  act  upon  them.  Now 
it  may  well  be,  as  suggested  by  the  counsel  who  advised  the 
committee  of  investigation,  that  the  course  taken  at  this 
meeting  would  not  have  the  effect  of  absolving  the  directors 
from  liability  for  misappropriating  the  moneys  of  the  com- 
pany. I  think,  however,  that  so  far  as  the  shareholders 
^32]  present  at  that  n^eeting  are  concerned,  their  sanction  *to 
the  directors  to  transfer  the  contracts  clearly  amounts  to  an 
adoption  of  them  as  between  themselves  and  the  plaintiff. 
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Transferring  the  contracts  to  others  presupposes  an  election 
to  take  them  in  the  first  instance  themselves,  and  not  to 
treat  them  as  wholly  void  or  invalid.  The  shareholders 
were  not  entitled  to  try  their  chance  of  getting  a  favorable 
price  for  these  contracts,  and  then,  after  naving  failed  to  do 
SQ,  to  turn  round  and  repudiate  them  as  wholly  invalid. 

If,  therefore,  the  shareholders  present  at  this  meeting 
were  authorized  to  bind  the  company  by  adopting  these  con- 
tracts, I  should  have  no  doubt  but  tney  had  done  so.  It  is, 
however,  clear  that  they  could  not  do  so.  The  meeting  was 
only  authorized  to  bind  the  absent  shareholders  in  matters 
relating  to  the  business  of  the  company,  and  in  its  capacity 
of  a  general  meeting  of  the  company  could  no  more  bind  the 
absent  shareholders  by  undertaking  new  business  than  the 
directors  could.  In  order  to  bind  the  defendant  company- 
it  is  necessary  that  every  member  of  the  company  should, 
with  knowledge  of  the  excess  of  authority  on  the  part  of  the 
directors,  have  so  conducted  himself  as  to  entitle  the  plain- 
tiff to  assume  that  he  assented  to  what  was  being  done. 

If,  however,  any  member,  knowing  what  was  going  on, 
chose  to  absent  himself  from  the  meeting,  and  to  leave  it  to 
the  more  active  members  to  decide  what  was  the  best  course 
to  take,  he  is,  in  my  judgment,  as  much  bound  by  their 
action  or  inaction  as  if  he  had  attended  the  meeting  himself. 
Neither  is  it,  in  my  judgment,  incumbent  on  the  plaintiff  to 
show  by  particular  evidence  knowfedge  on  the  part  of  every 
individual  shareholder.  If  he  shows  general  knowledge 
amongst  the  shareholders,  he  makes  a,  prima  facie  case,  and 
throws  upon  the  defendants  the  burden  of  showing  that 
there  were  any  shareholders  who  did  not  know,  in  the 
PhospJiate  of  lAme  Co,  v.  Oreen  (*),  all  the  judges  noticed 
the  fact  that  no  shareholder  was  called  to  sav  that  he  did 
not  know.  I  agree  with  their  remarks  as  to  the  importance 
of  that,  and  think  they  are  applicable  to  the  present  case. 
Here  no  explanation  whatever  is  given  on  the  part  of  the  de- 
fendants. We  are  told  there  are  few  shareholders  in  the 
company,  and  we  are  not  even  *told  that  there  were  [233 
any  shareholders  in  the  company  on  the  5th  of  December, 
1865,  who  did  not  attend  the  meeting.  If  it  were  necessary 
I  should,  of  course,  draw  the  inference  that  there  were  other 
shareholders ;  but,  the  matter  being  left  entirely  to  infer- 
ence, I  arrive  at  the  conclusion,  in  the  absence  of  any  evi- 
dence to  the  contrarv  on  the  part  of  the  defendants,  that  the 
shareholders  generally  were  informed  of  all  that  the  mt^ting 
was  informed  of.    The  statement  as  to  the  prospectus  and 

0)  Law  Rep.,  7  C.  P.,  48. 
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circular  letter  relating  to  the  A.iitwerp  companj^  seems  to  me 
important.  It  is  true  that  the  gentlemen  advising  the  com- 
pany did  not  think  that  these  communications  so  fully  dis- 
closed the  state  of  affairs,  especially  as  regards  the  personal 
liability  of  the  directors,  as  to  make  the  conduct  of  the 
meeting  amount  to  an  absolution  of  the  conduct  of  the  direc- 
tors. Neither  do  I  think  it  did.  The  view  I  take  of  all  the 
facts  is  this:  that  the  shareholders  generally  were  aware 
that  contracts  had  been  entered  into  not  within  the  scope  of 
the  company's  business,  and  that  the  directors  proposed  to 
get  out  of  the  difficulty,  not  by  at  once  repudiating  the  con- 
tracts and  informing  the  parties  to  them  that  they  were  void, 
but  by  continuing  to  act  upon  them  as  valid  until  they  could 
transfer  them  to  another  company,  which  they  proposed  to 
do  as  soon  as  possible ;  that  tne  shareholders  were  content 
to  look  to  the  directors  for  their  indemnification  in  case  of 
loss,  leaving  them  to  take  what  they  considered  the  best 
course  of  getting  out  of  the  difficulty. 

By  this  course  of  conduct  the  shareholders,  in  my  opinion, 
jjermitted  the  directors  to  hold  themselves  out  to  the  plain- 
tiff as  authorized  to  bind  the  comjjany,  and  thereby  they 
conferred  upon  the  directors  what  is  sometimes  called  an 
implied  authority,  but  more  accurately  an  ostensible  author- 
ity, to  bind  the  company.  The  directors  did  undoubtedly 
so  act  upon  the  contracts  as  to  affirm  them  and  make  them 
binding  if  their  acts  coulfl  do  so  ;  and  thereby,  as  it  seems 
to  me,  the  company  became  bound. 

It  may  be  said  tnat  the  principle  of  ostensible  authority 
cannot  apply,  because  the  plaintiff  must  be  taken  to  know 
the  limitation  of  the  directors'  actual  authority.  That 
reasoning,  however,  is  not,  I  think,  sound ;  because,  when 
the  proposition  is  once  established,  as  it  clearly  is  by  the 
cases,  tnat  an  uUra  vires  contract  may  be  adopted  and 
234]  made  binding  on  a  company  in  its  corporate  capacity  *by 
the  individual  assent  of  all  the  members,  it  follows  that  the 
plaintiff  must  be  taken  to  know  that  the  limit  of  the  direc- 
tors' authority  may  be  removed  by  such  assent,  and  a  more 
extended  authority  be  conferred  upon  them.  In  cases, 
therefore,  where  the  individual  memoers  of  a  company  as- 
sent to  the  directors  assuming  a  larger  authority  tnan  that 
conferred  upon  them  by  the  onginal  constitution  of  the  com- 
pany, a  person  dealing  with  the  directors  is  entitled  to  say 
that  the  company  is  bound  by  acts  done  within  the  larger 
authority.  I  am,  therefore,  oi  opinion  that  our  judgment 
should  be  for  the  plaintiff. 

BuAMWf;Li,,  B.:  I  am  very  clearly  of  opinion  that  the  con- 
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tracts  of  the  30th  of  January,  1865,  and  of  the  14th  of  Oc- 
tober, 1866,  were  uUra  vires  of  the  defendant  company's  di- 
rectors. The  substance  of  these  contracts  was  this :  Q-illon 
and  Baertsoen  had  obtained  the  right  to  make  a  railway  in 
Belgium.  This  right  the  defendants'  directors  supposed  to 
be  valuable  to  its  owners,  that  is  to  sajr,  the  line  could  be 
constructed  for  a  certain  sum,  and  a  societe  anonyme  could 
be  constituted,  with  shareholders  to  take  its  shares  to  an 
amount  which  would  give  a  large  sum  over  the  cost  of  con- 
struction. The  benefit  of  this  me  directors  desired  to  ob- 
tain for  the  defendant  company,  and,  to  do  so,  purchased 
the  concession.  This  was  their  main  object.  But  the  plain- 
tiff held  a  contract  with  the  concessionaries  to  construct  the 
line ;  and  to  accomplish  the  directors'  object  it  was  neces- 
sary or  desirable,  or  they  thought  it  was,  that  they  should 
agree  with  the  plaintiff  that  the  defendants  should  constitute 
a  80ciet6  anonyme ;  and,  as  the  plaintiff  went  on  with  the 
work,  the  defendants  should  pay  into  the  hands  of  the  so- 
ciety proportionate  funds.  The  further  contract  entered  into 
in  the  defendants'  name,  called  D.,  is  of  no  importance  to 
this  case.  The  du'ectors  accordingly  entered  into  two  con- 
tracts in  the  defendants'  name ;  one  with  the  concessibnaries 
to  purchase  the  concession,  the  other  with  the  plaintiff  to 
furnish  the  soci6t6  anonyme  with  funds  ;  the  latter  contract 
being  auxiliary  to  the  former.  They  paid  the  concession- 
aries £26,000,  part  of  the  price.  Now  whatever  may  be  the 
meaning  of  "  canying  on  the  business  of  mechanical  engi- 
neers and  general  contractors,"  to  my  mind  it  clearly  does 
not  include  the  making  of  either  of  these  contracts.  *It  [23  5 
could  only  be  held  to  do  so  by  holding  that  the  words  "gen- 
eral contractors"  authorized  generally  the  making  of  any 
contract,  and  this  they  certainly  do  not. 

Then  it  was  said  that  by  clause  4  of  the  articles  of  associ- 
ation an  extension  of  the  defendants'  business  may  take 
place  in  pursuance  of  a  special  resolution ;  that,  therefore, 
the  directors  had  a  conditional  power  to  enter  into  any  con- 
tract ;  and  that  the  plaintiff  was  not  bound  to  inquire  into 
the  internal  proceedings  of  the  company,  and  that,  if  neces- 
sary, it  was  to  be  assumed,  or  presumed,  that  such  special 
resolution  had  been  passed.  Ably  as  this  was  put,  I  am  of 
opinion  it  is  untenable.  The  special  resolution  is  not  an  in- 
ternal proceeding.  It  must  be  registered  equally  with  the 
memorandum  of  association.  It,  in  effect,  becomes  part  of 
it,  and  must  as  much  be  noticed  by  persons  dealing  with  the 
company.  If  none  is  registered,  that  is  notice  to  every  one 
that  none  exists,  if  indeed  there  is  none.     There  is  nomore 
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a  presumption  to  be  made  that  it  exists  than  it  is  to  be  pre- 
sumed that  articles  of  association  exist  different  to  those 
registered.  So  far  I  am  glad  to  think  I  agree  with  my 
Brother  Channell. 

I  think,  therefore,  the  question  is  reduced  to  this,  was  the 
contract  with  the  plaintiff  ratified  ?  If  it  was,  it  was  between 
the  5th  of  December,  1866,  and  May,  1866.  On  this  the 
facts  are  as  follows :  In  November,  1866,  a  balance  sheet 
was  sent  to  the  shareholders.  That  showed  to  all  who  re- 
cei^^ed  it  that  there  had  been  advances  on  contracts,  Madrid, 
Placentia,  and  Malpartida  Railway,  £41,338  lis.  lOd.:  An- 
vers,  Douai,  and  Tournai  Railway,  £27,191  14^.  8d.;  those 
sums  were  treated  as  assets  of  the  company.  The  £27,191 
145.  Sd.  was  the  £26,000  paid  to  the  concessionaries  and  in- 
terest. In  truth,  that  sum  was  not  an  asset ;  it  never  was  to 
come  back  to  the  defendants.  The  true  asset  was  the  con- 
cession purchased  ;  its  value  should  have  appeared  on  that 
side,  and  the  obligations  on  account  of  it  on  the  other.  I  am 
imputing  no  fraud ;  it  might  be  a  convenient  way  of  stating 
the  account.  But  it  certainly  did  not  disclose  the  truth,  and 
though  it  might  put  a  cautious  shareholder  on  inquiry,  it 
certainly  did  not  show  an  ^Ura  vires  contract ;  for  there 
might  have  been  a  contract  intra  vires  on  which  advances  to 
that  amount  might  have  been  made.  But  at  the  meeting, 
236]  we  must  take  it,  the  truth  appeared.  *Possibly  only 
so  much  as  was  necessary  to  explain  those  items,  viz.,  that 
the  concessionaires  had  been  paid  £26,000,  whatever  maybe 
the  explanation  of  the  other  item.  But  I  think,  and  as  a 
juryman  find  in  favor  of  the  plaintiff,  that  the  meeting  was 
told  not  only  of  that,  but  of  the  contract  with  the  plaintiff. 
Then  what  did  the  meeting  ?  They  objected  to  what  had 
been  done.  They  objected  to  the  contract  of  purchase. 
They  objected  to  their  money  having  been  so  laid  out,  and 
we  must  take  it  they  objected  to  further  outlay,  viz.  to  far- 
ther payments  to  the  concessionaires,  and,  if  they  knew 
of  it,  to  further,  indeed  to  any,  payments  to  the  soci^t^ 
anonyme,  for  I  believe  none  had  been  made  under  the  con- 
tract with  the  plaintiff. 

But  the  directors  seemed  to  think  that  the  Antwerp,  &c. 
Contract  Company  would  take  over  the  Belgian  contract ; 
and  the  chairman  gave  the  meeting  to  expect  that  it  would 
not  again  appear  in  the  account,  tnat  is  to  say,  that  instead 
of  that  item  appearing  as  an  asset,  or  instead  of  its  appear- 
ing that  the  company  were  owners  of  the  concession  as  an 
asset,  and  liable  on  the  purchase  of  it  for  its  price^^  contra, 
the  transaction  would  disappear  from  the  accounts,  and 
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either  the  accounts  would  show  £27,191 14^.  8^.  more  cash, 
or  some  other  asset  purchased  therewith.  And  so  the  meet- 
ing did  nothing,  but  approved  and  adopted  the  accounts. 
Now  this  approving  and  adopting  the  accounts  is  only  a  re- 
cognition that  they  are  accurately  stated,  and  on  correct 
principles  ;  for  example,  that  the  figures  are  right,  and  that 
it  is  right  to  take  the  aebts  owing  at  a  certain  amount,  mak- 
ing no,  or  no  greater,  deduction  than  made,  if  any,  for  bad 
debts.  But  it  is -no  approval  of  the  transactions  shown  in 
the  accounts. 

Now  when  the  facts  were  disclosed  at  the  meeting,  the 
shareholders  had  a  right  to  object  to  the  contract  purchas- 
ing the  concession,  and  to  the  defendants  being  bound  by  it, 
to  require  that  no  further  outlay  should  take  place  on  it, 
and  that  the  directors  should  at  once  replace  the  £27,191 
14s.  8d.  The  shareholders  did  not  insist  that  the  directors 
should  replace  the  £27,191  14*.  8d.  at  once,  they  let  that 
stand  over,  reserving  their  claim  on  the  directors.  This  is 
manifest,  for  afterwards,  when  called  on,  the  directors  ad- 
mitted their  liability,  and  never  pretended  that  their  accounts 
had  been  approved  or  ratified  at  that  meeting.  But  though 
the  *shareholders  did  not  insist  on  the  immediate  re-  [237 
placement  of  the  £27,191  14*.  8d.j  it  is  obvious,  as  I  nave 
said,  that  they  did  object  to  the  contract  purchasing  the  con- 
cession, and  to  the  defendants  being  bound  by  it,  and  did 
object  to  further  outlay  on  it.  For  S  they  did  net  do  so,  if 
they  in  any  way  ratified  the  contract,  how  could  they  after- 
wards call  on  the  directors  to  replace  the  £27,191  1.4*.  8^.  ? 
Yet  what  took  place  on  this  occasion,  which  was  a  refusal 
to  recognize  the  purchase  of  the  concession,  is  nevertheless 
said  to  be  a  ratification  of  it,  and  of  the  contract  with  the 

¥laintiff  now  sued  on.  For  there  is  no  other  ratification, 
he  stipulated  moneys  indeed,  until  May,  were  paid  into 
the  soci6t6  anonyme,  but  by  the  directors,  not  by  the  com- 
pany. This  is  in  effect  stated,  and  appears  in  this  way,  that 
no  such  j)ayments  appear  in  the  defendants'  accounts. 
Then  McCandlish,  the  engineer,  continued  to  act;  but  he 
was  appointed  by  the  directors,  and  should  have  been  re- 
moved bv  them.  So,  also,  the  secretary  wrote,  declining, 
on  behalf  of  the  company,  to  purchase  the  Douai  concession 
if  obtained.  No  doubt  speaking  as  though  the  bargain  was 
binding ;  but  he  also  was  acting  by  order  of  the  directors 
and  not  of  the  company.  In  short,  what  was  done  after  the 
meeting  of  the  5th  of  December  was  done  by  the  directors, 
not  by,  nor  by  the  authority  of,  the  defendants,  the  com- 
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pany,  or  the  shareholders,  and  if  done  in  the  company's 
name  was  as  much  uUra  vires  as  the  original  contract. 

It  occurred  to  me  that  there  might  be  a  duty  in  the  share- 
holders to  warn  the  parties  to  the  contracts  which  they  re- 
pudiated that  they  did  so  repudiate, '  and  that  their  not 
doing  so  was  a  standing  by  which  estopped  tUpm.  But  that 
is  not  so.  It  might  be  safe,  prudent,  and  benevolent  to  do 
so,  but  it  cannot  DC  a  legal  duty.  If  A.  and  B.  are  partners 
as  hatters,  and  A.  buys  wine  as  for  the  firm,  deliverable  at 
a  future  time,  and  pays  partly  on  account  out  of  the  part- 
ixership  funds,  B.,  on  discovering  it,  is  entitled  to  require 
the  money  to  be  replaced,  and  that  no  further  partnership 
funds  shall  be  applied  in  that  wav ;  and  he  would  do  weu 
to  inform  the  seller  of  the  wine.  But  he  is  not  bound  to  do 
BO  any  more  than  though  he  had  never  heard  of  A.  before 
A.  pledged  their  joint  names.  A.  is  bound  at  once  to  tell 
the  seller  of  B.'s  repudiation  of  the  contract,  and  if  he  does 
238]  not,  commits  a  further  *fraud  on  him,  as  did  the  di- 
rectors here  if  they  continued  to  represent  to  the  plaintiff 
that  they  had  authority  to  make  these  contracts.  I  cannot 
see  in  these  facts  any  holding  out  or  permitting  the  belief  in 
the  existence  of  a  state  of  things,  precluding  them  from  de- 
nying they  are  parties  to  this  contract.  Tne  utmost  they 
authorized  was  a  transfer  to  a  purchaser  of  the  concession. 
No  payment  to  the  plaintiff  was  authorized  by  or  in  the 
name  of  the  company. 

But  it  is  argued  in  the  clear  and  forcible  judgment  of  my 
Brother  Channell,  that  the  shareholders,  by  permitting  the 
directors  to  act  as  they  would  have  to  a<;t  in  transferring  the 
concession  to  the  Antwerp  company,  allowed  the  directors 
to  hold  out  the  defendant  company  as  owners  of  the  con- 
cession. But  supposing  that  to  be  so,  a  person  is  only 
bound  by  a  holding  out  where  the  person  to  whom  that  hold- 
ing out  haa  been  made  has  acted  on  the  supposed  state  of 
things  so  held  out.  But  in  this  case  nothing  would  be  held 
out  till  the  transfer  of  the  concession  took  place,  and  at  that 
moment  the  defendants  would  hold  out,  perhaps  that  they 
had  been,  but  at  that  moment  ceased  to  oe,  owners  of  the 
concession.  But  then  on  this  the  plaintiff  never  could  and 
never  did  act.  Suppose  that  the  shareholders  had  passed  a 
resolution  that  when  the  directors  found  a  purchaser  for  the 
concession,  the  defendant  company  would  execute  a  convey- 
ance of  it,  how  would  that  be  any  holding  out,  or  the  author- 
izing of  any  holding  out,  to  the  plaintiff  or  any  one  else  of 
anything  contrary  to  the  true  state  of  facts?  Yet  what 
took  place  at  the  meeting  of  shareholders  is  not  more  than 
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this,  nor  so  much.  Further,  there  is  no  evidence  of  the 
plaintiff  acting  upon  any  such  supposed  holding  out. 

But,  suppose  there  was  a  ratihcation  of  the  contract  for 
the  purchase  of  the  concession,  either  actually,  or  by  hold- 
ing out,  or  authorizing  the  holding  out,  that  the  company 
were  its  owners,  and  suppose  the  contract  with  the  plaintiff 
was  known  to  the  shareholders  at  the  meeting  of  the  5th  of 
December,  what  is  there  to  show  a  ratification  of  the  con- 
tract with  the  plaintiff  to  finance  or  pay  money  to  the  societe 
anonyme  ?  Absolutely  nothing.  It  does  not  follow  as  a 
consequents  of  ratifying  the  contract  with  the  concession- 
aires. The  benefit  of  the  purchase  might  have  been  obtained, 
thoug;h  the  contract  with  the  plaintiff  was  repudiated. 
*For  if  the  public  had  taken  to  the  shares  and  paid  up  [239 
the  appointed  capital,  the  soci^t6  anonyme  could  have  paid 
the  plaintiff,  and  the*line  would  have  been  made,  and  so  the 
pront  of  the  purchase  of  the  concession  obtained.  On  these 
considerations  there  seems  to  me  no  ratification  by  the  share- 
holders at  that  meeting  followed  by  the  subsequent  matters. 

But,  assuming  that  the  shareholders  there  as  far  as  in 
them  lay  ratified  the  contract,  how  are  the  shareholders 
bound  ?  To  bind  the  company  all  the  shareholders  must  be 
bound;  all  must  ratify.  If  A.  and  B.  are  partners,  B.'s 
ratification  is  necessary  to  a  contract  uUra  mres  of  A. ;  and 
would  be  if  the  partnership  consisted  of  A.  and  B.  and  fifty 
others,   and  the  other  fifty  ratified,  but  B.  refused.     See 

Ser  Jjord  Cranworth  in  Spackman  v.  Evans  (').  What  evi- 
enc©  is  there  here  that  the  shareholders  not  present  at  the 
meeting  ratified  the  contract  with  the  plaintiff  i  To  my  mind 
none.  I  quite  agree  with  the  authorities  cited.  I  should  be 
bound  by  them  if  I  did  not ;  but  I  do.  Compai*e,  however,  this 
case  witn  the  words  of  my  late  Brother  Willes,  in  PJwsphcUe 
of  Lime  Company  v.  Oreen  (*).  That  was  indeed  a  case  in 
which  the  only  question  was,  was  there  evidence  to  support 
a  verdict?  But  he  laid  down  a  rule  by  which  I  am  content 
to  be  ffoverned.  He  said,  "  The  principle  by  which  a  person 
on  whose  behalf  an  act  is  done  without  his  authority  may 
ratify  and  adopt  it,  is  as  old  as  any  proposition  known  to  the 
law.  But  it  is  subject  to  one  condition  ;  in  order  to  make  it 
binding,  it  must  be  either  with  full  knowledge  of  the  cjiarac- 
ter  of  tne  act  to  be  adopted  or  with  intention  to  adopt  it  at  all 
events  and  under  whatever  circumstances."  I  agree.  Can 
it  be  said  here  that  the  shareholders  have  ratified  the  con- 
tracts, including  that  with  the  plaintiff,  with  full  knowledge 
of  the  character  of  the  act  to  be  adopted?    Assume  the 

(»)  Law  Rep.,  8  H.  L.  C,  at  p.  191.  («)  Law  Rep.,  7  C.  P.,  48,  at  p.  66. 
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shareholders  at  the  meeting  of  the  6th  of  December  knew  of 
the  contract  with  the  plaintiff.  Assume  they  ratified  it. 
How  is  the  full  or  any  knowledge  of  the  absent  shareholders 
shown  ?  It  is  clear  there  were  other  shareholders  than  those 
present.  How  does  any  ratification  by  them  appear  ?  As- 
suming the  balance  sheets  were  calculated  to  put  them  upon 
inquiry,  which  would  have  led  to  knowledge,  how  does  it 
240]  *  appear  there  were  such  ^inquiries  ?  If  I  am  to  find  this 
a  fact  I  refuse  to  do  so,  as  I  do  not  believe  it.  No  one  really 
believes  it.  K  there  was  not  a  ratification  and  adoption 
with  such  full  knowledge  of  the  act  to  be  adopted,  where  is 
the  evidence  of  the  adoption,  ''with  intention  to  adopt  it  at 
all  events  and  under  whatever  circumstances/'  either  by  the 
shareholders  at  large,  or  even  by  those  at  the  meeting  f  To 
my  mind  there  is  neither  evidence  of  any  such  adoption,  or 
of  any  such  intention.  As  to  the  facts' of  that  case  mr.  Jus- 
tice Willes'  review  of  the  facts  from  the  above  sentence  to 
the  end  of  the  paragraph  at  p.  59  should  be  read.  It  seems 
that  the  transaction  objected  to  was  nearly  four  years  old 
when  objected  to,  and  that  for  three  years  the  shareholders 
had  been  receiving  dividends  on  the  footing  of  it.  He  says, 
and  I  agree,  it  would  be  a  waste  of  time  to  refer  to  authori- 
ties to  show  that  one  who  chooses  to  adopt  the  benefit  of  a 
transaction  ought  to  be  bound  by  it.  I  rely  also  on  the 
other  jud^ents  in  that  case.  Keating  and  Brett,  JJ.,  both 
refer  to  dividends  having  been  received  on  the  footing  of  the 
transaction.  So,  also,  1  rely  on  the  opinion  of  Lord  Cairns, 
so  felicitously  expressed  in  Eoaiis  v.  Smallcowbei^).  He 
says,  ''My  Lords,  in  my  opinion  lapse  of  time  alone  cer- 
tainly would  not  make  valid  .that  which  at  the  begin- 
ning was  invalid ;  and  if  in  this  case  the  defence  of  Mr. 
Smallcombe  were  to  rest  merely  upon  the  lapse  of  time,  I 
apprehend  that  defence  would  fail.  But  your  Lordships 
have  to  consider  not  merely  the  question  of  lapse  of 
time ;  you  have  to  consider  what  was  the  knowledge  pos- 
sessed by  the  company  at  large,  that  is  to  say,  by  the  share- 
holders in  the  company  at  laree,  of  the  Chippenham 
arrangement,  and  what  was  the  Knowledge  possessed  by 
the  company  of  what  was  being  done  under  the  Chippen- 
ham arrangement."  And  afterwards,  at  p.  256,  "My  Lords, 
I  only  desire  to  add  one  word  with  regard  to  a  phrase  which 
I  think,  in  matters  of  this  kind,  is  sometimes  somewhat  mis- 
applied, namely,  the  phrase  'acquiescence.'  If  by  'acqui- 
escence' is  meant  a  course  of  conduct  which  amounts  to 
active  and  intelligent  consent,  I  think  it  very  likely  that 

0)  Law  Rep.,  3  II.  L.  C,  at  p.  253. 
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many  of  those  shareholders  could  not  be  held  to  have 
actively  or  intelligently  consented  to  what  was  going  on. 
But  what  I  think  is  the  real  question  to  be  looked  at  in  any 
case  of  this  kind  is  this :  had  the  *shareholders  notice  [241 
of  the  way  in  which  the  affairs  of  the  company  were  being 
conducted,  and  its  property  was  being  managed,  and  of  the 
rights  and  interests  which  were  being  created  with  regard  to 
the  stock  of  the  company?  If  .they  had  that  notice,  and 
if  they  were  content  not  to  oppose  those  acts  which  they 
knew  were  every  day  being  done,  then  I  think  they  are  de- 
barred in  point  of  equity  from  coming  forward  at  a  later 
period  for  the  purpose  of  undoing  the  rights  and  releases 
which  had  been  created  and  given,  although  it  might  well  be 
that  any  remedy  to  which  they  would  originally  have  been  en- 
titled against  the  executive  of  the  company  for  any  breach 
•  of  duty  on  their  part  might  be  unaffected  even  by  the  lapse  of 
time."  Had  the  shareholders  in  this  company  notice  of 
the  way  in  which  its  affairs  were  being  conducted  ?  Were 
they  content  not  to  oppose  those  acts  which  they  knew  were 
every  day  being  done?  So  Lord  Cran worth,  at  p.  268:  ''I 
think  it  was  obvious  from  the  balance  shes^ts,  and  so  that 
the  absent  shareholders  must  have  known,  that  the  direc- 
tors had  gone  on  acting  on  the  assumption  that  they  were 
at  liberty  to  allow  shareholders  to  retire  on  the  terms  indi- 
cated in  the  circular  of  the  2d  of  November,  1848,  even  after 
the  time  originally  contemplated  had  been  suffered  to  pass." 

As  I  said  before,  if,  to  decide  for  the  plaintiff,  I  am  to 
find  a  ratification,  either  of  the  contract  for  the  concession 
or  of  that  with  the  plaintiff,  and  either  by  the  shareholders 
at  the  meeting  or  oy  the  whole  body,  I  cannot  so  decide. 
I  do  not  believe,  I  am  satisfied  no  such  thing  was  intended, 
and  I  see  no  reason  for  holding,  there  has  oeen  any  negli- 
gence, standing  by,  acquiescence  and  quiescence  iji  the 
shareholders  to  bind  them.  As  to  the  argument  that  the 
non- attending  shareholders  make  those  who  attend  their 
agents  to  consent  and  ratify,  I  cannot  agree  with  it.  I  can 
see  no  duty  in  the  absent  shareholders  to  attend ;  no  fault 
to  find  v^th  their  absence.  There  is  some  ground  for  such 
a  contention  where  the  uUra  vires  objection  appears  on  the 
accounts  and  reports,  but  none,  as  it  seems  to  me,  where  it 
does  not  so  appear. 

I  cannot  help  saying  that  though  this  particular  defence 
may  be  unbecoming,  if  the  directors  are  the  real  defendants, 
it  is  one  of  a  character  which  should  be  entertained  without 
prejudice.  If  A.  and  B.  are  partners,  and  A.  enters  into  a 
contract  in  their  name  *without  authority  to  bind  B.,  [242 
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I  cannot  see  why  B.  may  not  in  all  honor  and  honesty  ob- 

t'ect  to  be  bound,  though  his  objection  may  enure  for  the 
)enefit  of  A.  One  or  two  ictoocent  persons  have  been  in- 
jured by.  A.;  why  should  the  partner  bear  the  loss?  Sup- 
pose they  were  not  jjartners  at  all,  the  case  is  the  same  m 
principle.  And  so  is  the  case  of  a  joint  stock  company, 
where  the  shareholders  and  the  legislature  do  their  best  to 
restrict  the  powers  of  the  directors,  yet  where  it  is  always 
urged  that  it  is  dishonest  of  them  not  to  acquiesce  in  any  ex- 
cess of  authority.  I  concur  in  the  opinion  of  Lord  Cran- 
worth  in  Houldsworfh  v.  Evans  (*),  who  says,  **  That  it  is  a 
most  essential  proposition,  to  be  rigidly  enforced,  that  in 
these  joint  stock  companies  absent  shareholders  should 
never  be  bound  to  do  anything  more  than  to  assume  that 
the  directors  are  doing  their  duty,  unless  in  cases  where 
they  are  informed  that,  although  the  directors  have  not  in- 
tended to  defraud  the  company,  yet,  exercising  powers  not 
legally  conferred  upon  them,  they  have  gone  beyonH  what 
they  ought  to  do."  And  as  to  this  particular  case,  it  is 
quite  possible  that  the  directors  did  not  know  their  want  of 
authority,  and  that  the  plaintiff,  though  a  foreigner,  knew  as 
much  or  as  little  about  it  as  the  directors  did,  and  that  the 
latter  are  only  seeking  to  avoid  bearing  the  whole  loss  of  a 
common  mistake.  In  my  opinion  the  defendants  are  en- 
titled to  judgment. 

Martin,  B.:  The  plaintiff  is  the  surviving  partner  of  a 
firm  of  railway  contractors  at  Brussels.  The  defendants 
are  the  Ashbury  Railway  Carriage  and  Iron  Company 
(Limited),  incorporated  under  the  Companies  Act,  1862. 
The  action  is  to  recover  damages  for  breach  of  a  contract, 
dated  the  30th  of  January,  1865,  supplemented  by  another 
contract,  dated  the  i4th  of  October,  1866,  and  the  only  ques- 
tion to  be  decided  by  us  is,  whether  the  company  are  liable 
to  be  sued  upon  these  contracts. 

The  circumstances  are  these :  In  March,  1864,  the  Belgian 
government  had  granted  to  Messrs.  GiUon,  of  Brussels,  a 
concession  for  making  a  railway  from  Antwerp  to  Tournai, 
which  was  expected  to  be  continued  to  Douai,  in  France. 
£4,000  was  deposited  in  part-deposit  of  caution  money,  and 
£16,000  more  was  to  be  deposited  upon  the  concession  being 
243]  made  absolute,  which  *was  done  on  the  3d  of  Feb- 
ruary, 1865.  In  January,  1865,  Mr.  James  Ashbury,  the 
assistant  managing  director  of  the  defendants,  was  sent  by 
the  directors  to  Brussels  to  carry  out  a  negotiation,  as  the 
agent  of  the  defendants,  with  respect  to  the  concession,  and 

(»)  Law  Rep.,  8  H.  L.  C,  at  p.  276. 
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wds  provided  by  the  directors  with  £26,000  for  the  purpose. 
The  result  was  that  he  purchased  the  concession  from  Messrs. 
Gillon  for  £26,000,  and  entered  into  the  contract  above  first 
mentioned  with  the  plaintiflPs  firm,  who  had  previously  made 
a  contract  with  Messrs.  Gillon,  as  sub-contractors,*  to  make 
the  railway.  In  order  to  carry  out  the  transaction  four 
contracts  were  entered  into  by  Mr.  James  Ashbury,  all 
dated  the  30th  of  January,  1865,  but  it  does  not  seem  to  me 
necessary  to  encumber  the  judgment  with  entering  into  their 
minute  details,  as  they  appear  to  have  been  in  part  made  in 
order  to  comply  with  the  law  of  Belgium ;  and  it  is  suflicient 
to  state  that  the  defendants  were  declared  to  be  purchasers 
and  assignees  of  the  concession,  and,  by  the  contract  of  the 
30th  of  January  with  the  plaintiflPs  firm  (who  undertook  to 
make  the  line),  the  defendants  contracted  to  provide  them 
with  the  necessary  cash  for  carrying  out  the  undertaking. 

In  July,  August,  and  September,  1866,  the  plaintiffs  hrm 
made  the  necessary  plans  and  surveys  for  constructing  the 
line,  and  on  the  14th  of  October,  1865,  Mr.  McCandlish  was 
accredited  by  the  directors  to  the  plaintiffs  firm  as  the  engi- 
neer with  wnom  they  were  to  arrange  all  details,  and  by 
whom  the  plans  were  to  be  approved.  In  October,  1865,  the 
directors  sent  over  Sir  Cusack  Roney,  and  Mr.  Tahourdin, 
their  solicitor,  to  Brussels  to  make  final  arrangements  in  re- 
lation to  the  contracts,  and  Sir  Cusack  Roney,  being  duly 
authorized  by  the  directors  to  act  as  the  agent  of  the  defen- 
dants, upon  the  14th  of  October  entered  into  three  supple- 
mental contracts.  It  also  seems  to  me  not  necessary  to  re- 
fer more  particularly  to  these  contracts,  and  that  it  is  suffi- 
cient to  state  that  by  agreement  with  the  plaintiffs  firm  the 
defendants  were  to  pay  into  a  company  called  the  societe 
anonyme  (which  company  by  the  law  of  Belgium  was  neces- 
sary to  carry  out  the  transaction)  15,000,000  francs  in  such 
manner  that  the  plaintiffs  firm  should  always  receive  from 
the  soci6t6  anonyme  an  amount  of  15,316  francs  in  cash 
upon  a  certificate  of  the  engineer  that  32,760  francs  were 
earned,  and  so  on  in  the  same  ratio.  The  plaintiff  s  firm  pro- 
ceeded *to  construct  the  line,  and  entered  into  several  con-  [244 
tracts  with  other  persons  for  the  purpose.  They  sent  to  the 
soci^t^  anonyme  pay-sheets  approved  and  countersigned  by 
Mr.  McCandlish,  and  the  proper  proportion  of  each  pay- 
sheet  was  paid  in  cash  to  the  soci^t^  anonyme  by  the  direc- 
tors in  the  names  of  the  defendants,  in  accordance  with  the 
provisions  of  the  contracts,  and  was  by  them  paid  to  the 
plaintiffs  firm.  This  continued  until  May,  1866,  when  the 
directors  gave  notice  to  the  plaintiff  that  they  repudiated 
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all  further  performance  of  the  contracts  on  the  ground  that 
they  were  ^^vMra  vires ^  In  consequence  this  action  was 
brought. 

By  the  memorandum  and  articles  of  association  the  com- 
pany was  established  "  to  make  and  sell,  or  lease  on  hire, 
railway  carriages  and  wagons,  and  all  kinds  of  railway 
plant,  fittings,  machinery,  and  rolling  stock  ;  to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors; 
to  purchase,  lease,  work,  and  sell  mines,  minerals,  land, 
and  buildings;  to  purchase  and  sell  as  merchants  timber, 
coal,  metals,  and  other  material,  and  to  buy  and  sell  any 
such  material  on  commission  or  as  agents."  And  bv  article 
4  of  the  articles  of  association  *'an  extension  of  the  com- 
pany's business  beyond  or  for  any  other  than  the  objects  or 
purposes  expressed  or  implied  in  the  memorandum  of  asso- 
ciation shall  take  place  only  in  pursuance  of  a  special  reso- 
lution." It  was  argued  on  behalf  of  the  defendants  that  the 
Eurchase  of  the  concession  of  the  Antwerp,  Toumai,  and 
>ouai  Railway  was  not  an  object  within  the  scope  of  the 
memorandum  of  association,  and  that  there  was  no  special 
resolution  authorizing  it,  and  that,  if  this  were  so,  the  con- 
tract with  the  plain  tiff's  firm  did  not  bind  the  defendants. 
The  contrary  was  contended  for  on  behalf  of  the  plaintiff  ;• 
but  with  the  view  I  take  of  the  case  it  is  not  necessary  to 
give  an  opinion  upon  this  point ;  for,  assuming  the  contracts 
not  to  have  been  binding  upon  the  defendants  ab  initio^  I 
think  they  have  ratified  and  are  bound  by  them. 

The  authorities  hereafter  mentioned,  both  at  law  and  in 
equity,  establish  that  the  shareholders  in  a  joint  stock  com- 
pany may  ratify  a  contract  made  by  the  directors,  although 
such  contract  was  vMra  vires,  or  beyond  the  authority  of  the 
directors  to  make ;  and  in  my  opinion,  if  the  evidence  shows 
that  in  December,  1865,  the  company,  by  which  I  mean  the 
245]  body  of  shareholders  other  than  *the  directors,  had 
notice  of  these  contracts,  and  that  the  plaintiff's  firm  were 
actually  engaged  in  making  the  railway,  and  expending 
their  labor  and  capital  upon  it,  sending  in  certificates  from 
week  to  week,  and  receiving  payment  of  half  the  amount  of 
their  certified  debt ;  and  the  company  for  nearljrfive  months, 
i.e.,  from  December  to  May  (during  all  which  time  the  work 
was  going  on),  forbore  from  giving  notice  to  the  plaintiff's 
firm  that  they  would  not  take  to  the  contracts,  but  stood  by 
with  the  knowledge  that  the  plaintiff's  firm  were  acting  un- 
der the  belief  that  they  were  the  contracting  parties,  in  my 
opinion  the  company  are  bound  and  are  liable  to  be  sued 
upon  the  contracts. 
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,  The  law  upon  the  subject  is  clear  and  well  established, 
both  in  courts  of  law  and  equity.  There  is  no  older  rule  of 
law  than  that  if  a  contract  be  made  oil  behalf  of  a  man  who 
has  given  no  authority  to  make  it,  but  who  afterwards 
adoj)ts  and  ratifies  it,  he  is  bound  by  it.  The  rule  is  a 
maxim  to  be  found  in  Co.  Litt.  Omnis  ratihabitio  retrotra- 
hitur^  et  Tnandato  equi^paratuT P  Co.  Litt.  207  a.  This 
rule  has  been  applied  to  joint  stock  companies.  It  was 
agreed  to  be  the  law  in  Spdckman  v.  Enans  Q,  and  although 
the  majority  of  their  Lordships  were  then  of  opinion  that  a 
ratification  was  not  proved  in  point  of  fact,  all  concurred  as 
to  the  law.  Lord  St.  Leonards  and  Lord  Romilly  differed 
from  the  majority,  and  Lord  St.  Leonards  said  that  in  his 
opinion  it  was  enough  to  show  that  the  shareholders  had 
the  means  of  knowledge,  and  that  if  means  of  knowledge 
existed,  notice  ought  to  be  imputed.  Lord  Cairns  said  that 
the  question  was,  Tiad  the  shareholders  notice  of  the  way  in 
whicn  the  affairs  of  the  company  were  being  conducted  and 
its  property  managed,  and  of  the  rights  and  interests  which 
were  being  createdwith  regard  to  the  stock  of  the  company  ? 
if  they  had  that  notice,  and  did  not  oppose  these  acts,  they 
were  bound.  There  are  other  cases  in  equity  to  the  same 
effect.  In  the  case  of  Phosphate  of  Lime  (Jo.  v.  Qreen{*) 
the  same  principle  was  upheld.  Mr.  Justice  Willes  fully 
adopted  it.  Mr.  Justice  Brett,  in  reference  to  the  objection 
that  all  the  shareholders  were  not  proved  to  be  parties  to 
the  alleged  ratification,  said  (at  p.  63) :  "It  is  impossible  to 
prove  mat  every  shareholder  had  notice,  or  sucn  a  knowl- 
edge of  the  facts  as  amounts  to  notice.  It  is  ^sufficient  [246 
to  show  that  facts  were  made  known  to  the  shareholders, 
the  effect  of  which  they  might  or  ought  to  have  inquired 
into,  and  to  which  they  ought  to  have  objected  at  the  time, 
unless  they  intended  to  adopt  the  transaction." 

This  is  in  my  opinion  a  sound  exposition  of  the  law,  and 
the  question  is,  whether  on  the  6th  of  December,  1865,  the 
shareholders  of  the  company  (other  than  the  directors)  had 
not  notice  of  the  contracts  with  the  plaintiff's  firm,  and 
whether  the  shareholders  not  present,  out  who  might  and 
perhaps  ought  to  have  been  present,  must  not  have  imputed 
to  them  such  notice,  and  whether,  by  abstaining  from  giv- 
ing any  notice  to  the  plaintiff  or  his  firm  that  they  objected 
to  the  contracts  for  so  long  a  period  as  five  months,  they 
having  knowledge,  or  means  of  knowledge,  that  the  plain- 
tiff or  his  firm  were  during  this  period  actually  performing 
their  part  of  the  contract  by  making  the  line  under  the  su- 

(»)  Law  Rep.,  3  H.  L.  C,  171.  O  Law  Rep.,  1  C.  P.,  43. 
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perintendence  of  Mr.  McCandlish,  they  are  not  estopped 
from  denying  their  liability. 

The  question  is  one  much  more  of  fact  for  a  jury  than  of 
law ;  and  what  we  have  to  decide  is,  what  would  be  the 
right  verdict  upon  a  right  direction  ?  The  material  facts  are 
these :  The  contract  of  the  30th  of  January,  1865,  is  made 
"between  the  limited  liability  company,  the  Ashbury  Rail- 
way Carriage  and  Iron  Company,  of  Manchester,  represented 
by  Mr.  James  Ashbury,  their  assistant  managing  director, 
01  the  one  part,  and  Messrs.  Riche  Brothers,  contractors  of 
public. worKs,  residing  at  Brussels,  of  the  other  part" 

The  contract  of  the  14th  of  October  is  made  "between  the 
Ashbury  Railway  Carriage  and  Iron. Company  Qjimited), 
having  their  seat  at  Manchester,  represented  here  (Brussels), 
by  Sir  C.  P.  Roney,  on  the  first  hand,  and  Messrs.  Riche 
Brothers,  contractors  of  public  works,  resident  at  Brussels, 
on  the  other  hand."  The  contracts  are  therefore  in  express 
words  made  by  the  company,  the  defendants. 

The  next  fact  is,  then,  the  annual  general  meeting  of  the 
company  was  held  on  the  5th  of  December,. 1865,  and  on  the 
27th  of  "November  a  notice  of  it  was  sent  to  all  the  share- 
holders, in  which  was  contained  the  following  clause :  *'  The 
meeting  will  also  be  required  to  declare  a  dividend  payable 
247]  out  of  the  balance  as  shown  *in  the  balance  sheet  sent 
herewith."  The  balance  sheet  on  the  credit  side,  headed 
"Property  and  Assets,"  contains  the  following,  amongst 
other  items:  "Advances  on  contracts,  Madrid,  Placqntia, 
and  Malpartida  Railway,  £41,338  11^.  lOd.;  An  vers,  Douai, 
and  Toumai  Railway,  £27,191 14*.  8e?."  The  sum  of  £27,191 
14^.  8d.  is  the  £26,000  with  which  Mr.  James  Ashbury  was 
furnished  to  buy,  and  with  which  he  bought,  the  concession 
from  Messrs.  Gillon,  and  interest  upon  it.  At  this  general 
meeting,  a  report  of  the  directors  was  read,  recommending 
a  dividend  equal  to  near  £14  per  cent,  per  annum,  and  the 
secretary  read  the  balance  sheet,  which  is  stated  to  be  and  is 
certified  by  David  Chadwick,  the  auditor.  Whereupon  it 
was  moved,  and  seconded,  and  resolved  unanimously,  "that 
the  report  and  accounts  now  read  be  approved  and  adopted." 

]J?ow,  assuming  that  this  was  the  only  evidence  in  the  case, 
what  would  it  prove?  It  would  prove  that  the  body  of 
shareholders  were  made  acquainted,  on  the  27th  of  Novem- 
ber, with  the  fact  that  a  sum  of  money  had  been  advanced 
on  a  contract  in  respect  of  the  Anvers,  TJournai,  and  Douai 
Railway,  amounting  to  many  thousand  pounds ;  and  that 
on  the  5th  of  December,  at  a  general  meeting,  they  had 
approved  and  adopted  the  account  which  contained  and 
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iScluded  it,  they  having  had  notice  of  it  for  upwards  of  a 
week  before,  and  voted  a  dividend  of  £14  per  cent,  to  them- 
selves upon  the  footing  of  the  general  account.  Now,  if 
they  approved  and  adopted  the  payment  of  £26,000  to 
Messrs.  Gillon,  being  the  purchase-money  of  the  concession, 
they  of  necessity  must  have  approved  of  and  adopted  the 
purchase  ;  and  if  they  did  so,  they  must,  as  it  seems  to  me, 
also  have  approved  and  adopted  the  contract  with  the  plain- 
tiff s  lirm,  which  was  part  and  parcel  of  the  same  trans- 
action. ' 
It  is  not  necessary  to  allude  to  what  further  inferences 
miffht  be  reasonably  drawn  from  the  resolution  of  the  gen- 
eral meeting  of  the  5th  of  December,  1865,  as  much  light  is 
thrown  upon  the  matter  by  what  occurred  consequent  upon 
two  extraordinary  meetings  of  the  company,  one  held  upon 
the  20th  of  December,  1866,  and  anotner  upon  the  1st  of 
May,  1867.  At  the  meeting  of  the  20th  of  December,  1866, 
a  committee  was  appointed  to  inquire  into  the  proceedings 
of  the  company,  and  to  report ;  and  at  the  *meeting  [248 
of  the  1st  of  May,  1867,  the  committee  made  their  report. 
From  this  it  appears  that,  so  early  as  February,  1865,  Mr. 
James  Ashbury  made  a  written  report  to  the  directors  of  the 
Belgian  contracts,  and  "that  the  original  contract  with  the 
plamtiflE's  firm  was  ordered  to  be  registered  and  preserved  at 
the  office  of  the  company."  It  also  appears  from  the  re- 
•port  that  the  Belgian  contract  was  made  the  subject  of 
strongs  observations  at  the  meeting  of  December,  1865,  and 
that,  in  consequence  of  what  the  chairman  said,  the  meeting 
was  given  reason  to  expect  the  item  of  £27,191 14^.  8^.  (the 
Antwerp  and  Tournai  item)  would  not  appear  in  the  account 
again.  From  this  evidence  I  draw  the  conclusion,  first,  that 
the  shareholders  knew  of  the  purchase  of  the  concession 
from  Messrs.  Gillon ;  secondly,  that  they  knew  of  the  con- 
tract with  the  plaintiffs  firm  which  was  registered  at  the 
office  ;  and,  thirdly,  that  they  knew  of  Mr.  McCandlish  hav- 
ing been  sent  over  to  Belgium,  and  that  the  plaintiffs  firm 
were  actually  engaged  and  occupied  in  the  making  of  the 
line  ;  and  I  am  as  satisfied  as  I  can  be  of  anything,  that  a 
jury  would  come  to  the  same  conclusion  from  the  same  evi- 
dence. Suppose  the  plaintiff  to  have  brought  an  action  for 
work  and  labor  dome  during  the  period  between  the  5th  of 
December,  1865,  and  May,  1866,  during  which  time  the  de- 
fendants knew  that  the  plaintiff  was  under  the  belief  that  he 
was  doing  the  work  upon  their  credit,  but  during  which 
time  they  abstained  from  communicating  to  him  that  they 
dissented  from  the  contract,  in  my  opimon  the  case  would 
10  Eng.  Rep.                53 
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be  what  is  called  an  undefended  cause.  In  more  than  orfe 
of  the  cases  before  cited,  much  stress  was  laid  upon  the  cir- 
cumstance that  no  shareholder  was  called  to  prove  that  he 
did  not  know  of  the  disputed  contract.  In  the  present  case 
there  are  not  very  many  shareholders,  and  not  one  was 
called  to  prove  that  he  did  not  know  all  that  occurred  at 
the  general  meeting  on  the  6th  of  December,  1865.  I  have 
only  to  add  that  ii  I  were  on  a  jury,  upon  the  evidence  in 
this  case,  I  would  find  a  verdict  for  the  plaintiff,  upon  the 
ground  that  it  was  the  duty  of  a  shareholder  who,  on  the 
5th  of  December,  1865,  desired  to  dissent  from  and  put  an 
end  to  the  contract  with  the  plaintiff,  to  communicate  such 
dissent  to  him,  and  stop  the  expenditure  of  his  labor  and 
capital  xipon  the  making  of  the  line. 

249]  *The  directors  and  the  other  shareholders  continued 
for  some  time  to  dispute  with  each  other  over  the  Belgian  and 
Spanish  contracts,  and  the  result  was,  that  by  a  deed  of  the 
24th  of  December,  1867,  the  matter  was  arranged,  the  direc 
tors  becoming  the  purchasers  of  the  interest  of  the  company 
in  the  two  lines,  the  Sjjanish  and  the  Belgiain,  and  agreeing 
to  pay  $27,705  0^.  Sd.  for  the  estate  and  interest  which  the 
defendants  had  in  them.  There  is  a  covenant  in  this  deed 
that  the  directors  shall  indemnify  the  defendants  against  the 
obligations  of  every  description  which  had  been  entered  into 
by  tne  Ashbury  Company,  or  any  of  its  directors  or  agents, 
in  respect  of  these  contracts,  so  that  in  the  event  of  the  de-' 
f  endants  being  compelled  to  pay  damages,  they  will  be  enti- 
tled to  be  recouped  by  the  directors. 

That  the  directors  would  be  liable  upon  the  contracts  sued 
on  there  can  be  no  doubt ;  and  it  does  seem  extraordinary, 
they  being  solvent  and  aflSiuent  men,  that  they  should  riot 
have  taken  upon  themselves  the  defence  to  this  action  upon 
its  merits,  if  there  be  any,  and  prevented  the  appearance  at 
least  of  what  seems  to  me  an  unjust  repudiation. 

Judgment  for  the  plaintiff . 
The  defendants  brought  error. 

June  21,  22,  23,  25.  WaiJcin  Williams,  Q.  C.  (with  him 
Sir  /.  B.  Karslake^  Q.C.,  and  Cohen,  Q.C.),  for  the  defen- 
dants :  First,  the  contracts  were  ultra  vires,  being  beyond 
the  scope  of  the  memorandum  of  association,  and  therefore 
did  not  originally  bind  the  company. 

[The  Court  intimated  that  he  might  for  the  present 
assume  them  to  be  so.] 

Secondly,  if  they  were  ultra  vires  as  being  beyond  the 
scope  of  the  njemorandum,  they  were  incapable  of  ratiiication. 
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By  s.  8  of  the  Companies  Act,  1862,  the  memorandum  of 
association  of  a  company  limited  by  shares  is  to  contain 
*'(3,)  the  objects  for  which  the  proposed  company  is  to  be 
established ;"  and  bv  s.  12,  "any  company  limited  by  shares 
may  so  far  modify  the  conditions  contained  in  its  memoran- 
dum of  association,  if  authorized  to  do  so  by  its  regulations 
as  originally  framed,  or  as  altered  by  special  resolution  in 
manner  hereinafter  mentioned  (s.  50),  as  to  increase  *its  [250 
capital  by  the  issue  of  new  shares  of  such  amount  as  it 
thinks  expedient,  or  to  consolidate  and  divide  its  capital 
into  shares  of  larger  amount  than  its  existing  shares,  or  to 
convert  its  paid-up  shares  into  stock ;  but  save  as  aforesaid, 
and  save  as  is  hereinafter  provided  in  the  case  of  a  change 
of  name  (s.  13)  no  alteration  shall  be  made  by  any  company 
in  the  conditions  contained  in  its  memorandum  of  associ- 
ation" (*);  The  effect  of  the  8th  and  12th  sections  is,  that 
all  acts  beyond  the  scope  of  the  memorandum  are  impliedly 
prohibited ;  and  although  all  the  shareholders  of  the  com- 
pany were  to  consent  to  such  a  contract,  and  the  seal  of  the 
.  company  were  affixed,  the  company  would  not  be  bound ; 
for  the  seal  only  binds  the  company  when  it  is  duly  and 
legally  affixed :  D'  Arcyv.  TarrieT,  c6c.,  Ry.  Co.  (') ;  Lindley 
on  Partnership,  vol.  1,  pp.  251,  262  (1873).  But  the  power 
of  a  company  to  ratify  a  contract  can  be  no  greater  than 
their  power  to  make  it.  Ratification  is  nothing  but  the 
making  of  a  contract  where  none  existed  before,  although, 
when  made,  its  effects  are  retrospective ;  and  the  prohibition 
to  do  the  one  includes  the  prohibition  to  do  the  other  also. 
And  the  reason  of  the  prohibition  applies  equally  to  both. 
The  memorandum  is  that  which  intending  shareholers  and 
the  public  which  deals  with  the  company  rely  on  as  describ- 
ing the  nature  of  the  company  and  the  scope  of  their  busi- 
ness ;  and  they  are  equally  deceived,  whether  the  ultra  vires 
contract  was  originally  made  or  was  afterwards  adopted  by 
the  individual  shareholders.  But  no  such  argument  applies 
to  acts  which  are  within  the  memorandum,  and  are  only  ultra 
vires  because  the  company  have  not  complied  with  the  pro- 
visions of  their  articles  of  association.  Those  acts  they  liad 
power  to  do ;  their  invalidity  was  only  due  to  the  want  of  a 
preliminary  required  by  the  internal  regulations  of  the  com- 
pany, and  which  the  company  might  have  performed  ;  and 
when  such  an  act  is  validated  by  acquiescence,  all  that 

Q)  80  <&  81  Vict.  c.  131  (passed  after  managers  unlimited  (s.  8).  to  reduce  the 

the  date   of   the   transactions    in   ques-  capital  of  the  company  (ss.  9-20),  and  to 

tion)  allows  of  other  changes  being  made,  suodivide  its  shares  (ss.  21,  22). 

•  as,  to  render  the  liability  of  directors  or  (^)  Law  Rep.,  2  Ex.,  168. 
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happens  is  that  the  shareholders  agree  to  dispense  with 
rules  which  they  have  established  for  the  conduct  of  their 
251]  own  business.  On  the  ^contrary,  the  invalidity  of  an 
act  which  is  beyond  the  scope  of  the  memorandum  does  not 
depend  on  the  want  of  any  such  preliminary  ;  for  there  is  no 
process  by  which  the  company  could  have  rendered  them- 
selves competent  to  do  it.  Again,  with  reference  to  acts 
invalid  only  for  want  of  compliance  with  the  internal  regula- 
tions of  the  company,  no  one  is  deceived  by  their  being 
ratified ;  on  the  contrary,  it  was  in  the  power  of  the  com- 
pany to  take  the  proper  course,  and  those  who  deal  with  them 
are  entitled  to  assume  that  it  will  be  or  has  been  taken  ;  the 
deception  consists  in  not  taking  it,  and  the  ratification  only 
cures  the  effect  of  the  deception. 

It  is  with  respect,  to  acts  of  the  latter  kind  only  that  the 
cases  have  decided  that  they  can  be  rendered  effectual  by  the 
assent  of  all  the  shareholders.  [In  addition  to  the  cases 
cited  in  the  judgment,  he  referred  to  Imperial  Bank  of 
China  v.  Bank  of  Hindustan  {') ;  He  Phcenix  Life  Assur- 
aTice  Co,  C) ;  Macgrcgor  v.  Do^er  and  Deal  By.  Co,  (■) ; 
Attorney '{ieneral  v.  (Jompton  (*).] 

Thirdly,  assuming  the  defendants  had  power  to  ratify  the 
contract,  tUey  have  not  done  so  in  fact.  It  can  only  be 
done  by  the  assent  of  all  the  shareholders,  and  there  are  no 
facts  from  which  such  assent  can  be  inferred.  Neither  if  the 
assent  of  all  to  what  was  done  at  the  meeting  of  the  com- 

Eany  were  proved  is  there  any  ratification,  oecause  they 
ave  throughout  repudiated  this  liability,  and  by  the  deed 
of  the  24th  of  December,  1867,  tliey  only  undertook  to  give 
the  so-called  purchasers  such  advantages  as  they  could  give 
without  accepting  the  liability  of  the  contracts,  which  they 
at  the  same  time  expressly  disclaimed. 

Fourthly,  the  alleged  ratification  was  never  commu- 
nicated to  the  plaintin,  and  cannot  undo  the  previous  repu- 
diation. 

Benjamin,  Q.C.  (with  him  W,  O,  Harrison),  for  the 
plaintiff  :  First,  the  contracts  were  within  the  scope  of  the 
words  in  the  memorandum,  "to  carry  on  the  business  of 
mechanical  engineers  and  general  contractors." 

[The  Court  intimated  that  the  words  "general  contrac- 
252]  tors"  *must  be  read  with  the  context,  and  could  not 
include  every  sort  of  business  usually  undertaken  by  con- 
tractors.] 

Secondly,  the  contracts,  nevertheless  bound  the  company. 

(')  Law  Rep.,  6  Eq..  91.  («)  18  Q.  B.,  618;  22  L.  J.  (Q.B.),  69. 

O  2  J.  «fe  11.,  229 ;  31  L.  J.  (Oh),  749.         (*)  1  Y.  &  C.  Ch.  C,  417. 
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It  is  not  disputed  that  if,  as  in  QTwmbers  v.  Manchester 
and  Milford  Ry,  Co.  (*),  there  were  express  words  of  pro- 
hibition, the  contracts  could  not  be  enforced  against  the 
company.  But  it  is  admitted  on  the  part  of  the  defendants 
that  there  is  no  express  prohibition,  and  no  such  prohibition 
can  be  implied  from  the  8th  and  12th  sections  of  the  Com- 
panies Act,  1862.  When  those  sections  are  read  in  conjunc- 
tion with  the  11th  and  14th,  it  is  plain  they  are  not  to  be 
taken  as  making  all  acts  beyond  the  scope  of  the  memoran- 
dum absolutely  illegal  and  void.  The  object  of  the  memo- 
randum, as  well  as  of  the  articles  of  association  (which  is 
only  required  in  the  case  of  a  company  whose  capital  is 
limited  by  shares — s.  14^  is  the  protection  of  the  share- 
holders ;  and  if  all  the  snareholders  consent  to  waive  that 
protection,  it  is  competent  to  them  to  do  so.  The  case 
really  depends  not  on  the  law  relating  to  illegal  contracts, 
but  on  the  application  of  the  doctrine  of  vUra  vires.  The  true 
application  of  that  doctrine  is  only  between  the  shareholders 
and  directors:  Prince  of  Wales  Assurance  Co.  v.  Har- 
ding Q ;  Taylor  v.  Chichester  and  Midhurst  Ry.  Co.  ("), 
gjr  Willes  and  Blackburn,  J  J. ;  Ayers  v.  Sovih  Australian 
anking  Co.  (*)  But  if  it  has  any  application  as  against 
third  persons,  it  only  applies  where  they  ought  to  have 
known,  or  had  reason  to  believe,  that  the  contracts  were 
beyond  the  power  of  the  directors  to  make.  If  they  are 
such  as  might  have  been  made,  third  persons  contracting 
with  the  company  are  not  bound  to  inquire  whether  all  the 

Ereliminaries  required  by  the  constitution  of  the  company 
ave  been  performed ;  they  are  entitled  to  assume  that  they 
have  been,  and  the  court  will  presume  everything  in  their 
favor:  Royal  British  Bank  v.  Tur guana  (') ;  Agar  v.» 
Athenceum  Life  Assurance  Co.  {*) ;  Prince  of  Wales  Assur- 
ance Co.  V.  Harding  (') ;  Totter  dell  v.  Fareham  Blue  Brick 
Co.  (') ;  Re  *Athe7KBum  Life  Assurance  Co.  (') ;  Re  [253 
British  Provident  Life  and  Mre  Assurance  Uo.^  Orady's 
Case{*);  Lane's  Case  ('•);  Fountaine  v.  Carmarthen  Ry. 
Co.  (")  Now,  in  the  present  case,  by  the  joint  operation  of  the 
memorandum  and  the  4th  clause  of  the  articles  of  associa- 

(»)  5  B.  A  S.,  688;  83  L.  J.  ((I.B.),  (•)  8  C.  B.  (N.S.),726;  27L.J.  (C.P.), 

268.  96. 

(«)  E.  B.  A  E.,  182;  27  L.  J.  (Q.B.),  (^  La^  Rep»  1  0.  P..  674. 

297.  (8)  4  K.  A  J..  649 ;  27  L.  J.  (Ch.),  829. 

(»)  Law  Rep.,  2  Ex.,  356,  at  pp.  379,  (»)  1   De  G.   J.   «fe  S.,   488;  82  L.  J. 

389.  (Ch.),  826. 

{*)  Law  Rep.,  3  P.  C,  648.  (»»)  33  L.  J.  (Ch.),  84. 

(»)  6  E.  A  B.,  327;  26  L.  J.  (Q.B.), 
317. 
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tion,  these  were  contracts  which  the  company  might  have 
validly  made  if  the  necessary  preliminaries  had  been  com- 

glied  with;   as  against  third  persons  therefore  they  are 
ound  by  them. 

Thirdly,  if  not  originally  binding,  it  was  competent  to  all 
the  shareholders  to  ratify  them,  and  they  have  done  so. 
That  they  conld  do  so  is  established  by  Eoans  v.  Small- 
combe  (*) ;  that  they  have  done  so  in  fact  is  shown  by  the 
reasoning  in  that  case  and  in  the  cases  of  Laird  v.  Birlcen- 
head  Ry.  Go,  (') ;  '  Crook  v.  Corporation  of  Seaford  (*) ; 
Phosphate  of  Lime  Co.  v.  Oreen  (*).  The  shareholders 
must  all  be  presumed  to  have  received  the  balance  sheets 
and  the  circulars  announcing  the  meetings ;  and  the  stat^  of 
the  accounts  and  the  reference  to  disputes  and  to  the  report 
of  the  committee  of  investigation,  contained  in  the  circular 
calling  the  meeting  of  the  14th  of  May,  1867,  were  sufficient 
to  put  them  on  inquiry,  and  njake  it  their  dutv  to  acquaint 
themselves  with  what  was  going  on  ;  and  if  with  this  notice 
they  absented  themselves  from  the  meeting,  they  must  be 
taken  to  have  assented  to  whatever  arrangement  the  meeting ' 
might  sanction.  That  the  ratification  was  not  communicatea 
to  the  plaintifE  is  of  no  consequence.  Ratification  gives  the 
same  effect  to  a  contract  as  previous  authority  ;  if  an  agent 
has  authority  in  fact,  it  makes  no  matter  whether  that  fact 
has  or  has  not  been  communicated  by  the  principal  to  the 
other  contracting  party,  and  it  is  of  equally  little  conse- 
quence, where  the  agent  has  acted  without  authority, 
whether  the  principal  communicates  the  adoption  of  his 
agency  ;  it  is  sufficient  if  he  has  taken  the  benefit  of  the  con- 
tract :  Soames  v.  Spencer  (*) ;  Walter  v.  James  (*) ;  Rama- 
254]  zotti  V.  Bowring  Q.  Nor  does  it  make  any  *differ- 
ence  in  this  respect  Whether  there  has  been  a  previous  repu- 
diation ;  Bird  v.  Brown  (')  onlj  shows  that  ratification 
cannot  override  previous  transactions  so  as  to  make  the  act 
of  a  stranger  wrongful,  but  there  is  no  rule  to  prevent  a  per- 
son from  cancelling  his  own  act  of  repudiation  by  a  subse- 
quent ratification. 

Fourthly,  the  company  are  estopped  by  the  deed  of 
December,  1867,  from  setting  up  this  defence.  They  have 
agreed  to  allow  the  purchaser  to  use  their  name  as  plaintiffs 
or  defendants ;  they  are  only  nominal  parties,  the  real  de- 
fendants being  the  purchasers,  from  whom  the  company 

(>)  Law  Rep.,  8  H.  L.  C,  249.  («)  Law  Rep.,  6  Ex.,  124. 

(=)  29  L.  J.  (Ch.),  218.  0  7  C.  B.  (N.S.),  851;  29  L.  J. 

(8)  Law  Rep.,  6  Ch.  Ap..  651.  (C.P.),  30. 

(*)  Law  Rep.,  7  C.  P.,  43.  («)  4  Ex.,  786. 

O  1  D.  (&  R.,  32.  (")  Law  Rep.,  5  Eq.,  316. 
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have  taken  such  an  indemnity  as  they  deemed  sufficient,  and 
to  set  up  the  defence  of  vMra  vires  is  a  fraud  on  the  plain- 
tiff. It  might  be  open  to  a  shareholder  to  restrain  the  exe- 
cution of  the  contract  by  the  company,  but  the  company  are 
estopped  from  using  this  defence. 
Watkins  Williams^  Q.C.,  in  reply. 

Cur.  adv,  vuU. 

June  20,  1874.     The  following  judgments  were  delivered : 

Blackburn,  J.:C)  The  Ashbury  Company  are  a  com- 
pany incorporated  under  the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89).  The  memorandum  of  association  states  (as 
was  required  by  the  8th  section  of  the  act),  the  object  lor 
which  the  company  is  established.  The  articles  of  associa- 
tion (')  which  it  is  material  to  notice  are  those  numbered  3, 
''  4,  and  5. 

Up  to  a  certain  extent  I  believe  there  is  no  doubt  as  to  the 
effect  of  the  incorporation  of  a  company  under  the  Compa- 
nies Act  of  1862.  The  company  is  a  corporation,  and  it  is 
•  a  partnership  for  trading  purposes,  for  the  objects  for  which 
the  company  is  established.  And  by  the  articles  in  this  case, 
as  in  almost  all  others,  the  management  of  the  company's 
business  is  confided  *exclusivelj^  to  a  board  of  direc-  [255 
tors.  And  I  apprehend  that  it  is  clear  that  this  board  have 
the  same  authority  to  bind  the  company  in  the  managing 
the  company's  business  that  a  partner  or  manager  in  an 
ordinary  partnership,  established  at  common  law  for  the 
same  objects,  would  have  to  bind  the  firm ;  an  authority 
which  to  be  valid  must  be  exercised  in  cases  within  the 
scope  of  the  ordinary  business  and  transactions  of  the  firm  : 
see  Story  on  Partnership,  ss.  110,  111,  112, 113.  If  the  board 
in  a  joint  stock  company,  or  a  partner  in  a  common  law 
partnership,  make  a  contract  beyond  their  authority,  it  does 
not  bind  the  company  in  the  one  case,  or  the  firm  in  the 
other.  This  is  only  applying  the  general  law  as  to  principal 
and  agent  to  the  particular  case  of  a  board  acting  as  agents 
for  an  incorporated  company.  So  far  I  believe  there  is  no 
difference  of  opinion. 

But  if  a  partner,  in  a  firm  established  under  the  common 

{})  Brett  and  GroVe,  JJ.,  concnrred  in  expressed  or  implied  ia  the  memorandum, 

this  judgment.  of  association,  shall  take  place  only  in 

(*)  These    articles    were    as   follows :  pursuance  of  a  special  resolution.     5.  No 

"  3.  The    company's    business    shall  be  person  except  the  directors  or  a  person 

conducted  exclusively  by  or  under  the  from  time  to  time  expressly  authorized  by 

supervision   of   the    directors  or  board  these  presents  or  by  a  board  so  to  do, 

according  to  these  presents.    4.  An  ex-  shall  liave  any  authority  to  enter  into 

tension  of  the  company's  business  beyond  any  contract  so  as  to  bind  the  company 

or  for  other  than  the  objects  or  purposes  thereby." 
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law,  professes  to  bind  his  firm  to  an  extent  beyond  his  au- 
thority, the  other  members  of  the  firm,  though  not  bound  b^ 
his  unauthorised  contract,  may  adopt  and  ratify  it,  and  if 
they  do  the  firm  is  bound. 

It  is  obvious  th^t  in  many  cases,  it  may  be  judicious  to 
adopt  an  unauthorized  contract  and  make  the  best  of  it.  In 
manjr  others  it  may  be  injudicious  so  to  do.  On  that  each 
individual  partner  must  form  his  own  opinion.  And  as  the 
partners  do  not  confer  on  each  other  autnority  to  ratify  con- 
tracts which  they  did  not  give  each  other  authority  to  make, 
the  ratification,  to  bind  the  firm,  must  be  shown  to  be  made 
by  the  authority  of  each  individual  partner.  No  majority 
oi  partners,  however  great,  can  bind  the  minority.  If  even 
one  partner  does  not  ratifv,  then,  though  all  the  rest  agree, 
the  nrm  is  not  bound.  This  a^in,  is  only  applying  the  gen- 
eral law  of  agency  to  the  particular  case  of  a  partner  acting 
as  agent  for  the  firm. 

The  question  on  which  there  is  doubt  and  difficulty  is, 
whether  in  the  case  of  a  company  incorporated  under  the 
Companies  Act,  1862,  the  unanimous  sharenolders  can  ratify 
a  contract  made  in  the  name  of  the  company,  but  beyond 
the  authority  of  those  who  made  it.  That  question  must 
ultimately  depend  on  the  true  construction  of  the  act  of  Par- 
liament. Haa  the  Legislature  thought  fit  to  enact  in  clear 
language  either  that  all  contracts,  made  by  or  on  behalf 
of  a  company  incorporated  under  the  act  beyond  the 
256]  *scope  of  the  objects  for  which  it  was  established, 
should  be  absolutely  void,  or  expressly  to  enact  that  con- 
tracts though  beyond  the  scope- of  those  objects  should  be 
valid  if  either  previously  autnorized,  or  subsequently  rati- 
fied by  all  the  shareholders,  our  task  would  simply  be  to 
carry  out  that  expressed  intention  of  the  Legislature.  But 
there  is  no  express  enactment  eithfer  one  way  or  the  other  in 
the  act  of  Parliament,  and  we  must  therefore  interpret  the 
act  for  ourselves. 

I  will-  endeavor  to  do  so  later,  but  I  now  proceed  to  show 
how,  in  fact,  the  question  arises  in  the  present  case.  The 
board  entered  into  contracts  called  in  the  case  contracts  A, 
B,  C,  and  D,  and  in  October,  1865,  entered  into  further  con- 
tracts, called  in  the  case  X,  Y,  and  Z,  modifying  those.  If 
those  seven  contracts  had  been  such  that  the  boayd  of  direc- 
tors had  authority  to  make  them  on  behalf  of  the  company, 
the  plaintiff  would  clearly  be  entitled  to  recover.  But  I 
think  that,  looking  at  those  contracts  as  a  whole,  they  are 
not  within  the  scope  of  the  objects  for  which  the  company 
was  established,  as  disclosed  in  the  memorandum  of  asso- 
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elation.  I  do  not  enter  on  this  part  of  the  subject,  as  it  is 
fully,  and,  to  my  mind,  satisfactorily  disposed  of  by  Bram- 
well  and  ChanneU,  BB.,  in  their  judgments  below,  and  by 
my  Brother  Archibald  in  his  judgment  in  this  case,  which  I 
have  perused,  and  I  believe  there  is  not  any  difference  of 
opinion  on  that  part  of  the  case  amongst  the  judges  in  the 
Court  of  Error. . 

I  think,  and  start  with  the  assumption,  that  the  company 
was  not  in  October,  1866,  bound  by  those  contracts,  thougn 
entered  into  by  the  board  in  its  name,  on  the  ground  that 
the  board  had  exceeded  its  authority.  But  it  is  contended 
that  the  whole  of  the  shareholders  in  the  company  have  rati- 
fied the  contracts.  And  whether  or  no  that  ratification  is 
made  out  is  a  question  of  fact,  which  we  have  to  decide  on 
the  statements  in  the  case,  with  power  to  draw  inferences. 

I  think  we  have  much  reason  to  complain  of  the  way  in 
which  the  case  is  stated  on  this  point ;  and  I  have  had  some 
doubt  whether  we  ought  not  to  send  down  the  case  to  be  re- 
stated. But  on  the  whole  I  think  enough  appears  to  lead 
me  to  find  this  fact  in  favor  of  the  plaintiff. 

It  appears  that  the  board  of  directors  had  advanced  on 
the  *contracts,  and  on  some  Spanish  contracts  of  a  [257 
similar  kind,  a  large  sum  of  money.  In  their  balance  sheet, 
dated  the  30th  of  September,  1865,  they  take  credit  amongdt 
other  items  for 

**  Advances  on  Contracts, 

£  s.  d. 
Madrid,  Placentia,  and  Malpartida  Railway  41,338  11  6 
Anvers,  Douai,  and  Tournai 27,191    14    8 

and  this  balance  sheet  was  circulated  amongst  the  share- 
holders. At  the  annual  meeting,  held  on  the  6th  of  Decem- 
ber, 1866,  a  dividend  of  14  per  cent,  was  declared,  and  was, 
no  doubt,  accepted  by  every  shareholder.  Now,  if  I  could 
see  that  the  entry  in  the  balance  sheet,  &,bove  quoted,  should 
have  conveyed  to  the  mind  of  an  ordinary  shareholder  that 
the  board  nad  entered  into  contracts  vura  mres  with  the 
Belgian  Railway,  and  that  the  large  dividend  declared  was 
earned  in  part  out  of  these  unauthorized  contracts,  I  should 
have  no  hesitation  in  drawing  the  conclusion  that  the  accept- 
ance of  that  dividend  did  amount  to  a  ratification  of  those 
unauthorized  contracts,  whatever  they  miffht  be. 

But  though  the  large  item  thus  vaguely  described  might 
lead  a  good  man  of  business  to  ask  for  explanation,  I  do 
not  think  it  would  convey  to  the  mind  of  an  ordinary  share- 
holder any  such  information  as  to  justify  me  in  drawing  the 
10  Eng.  Rep.  54 


5> 
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inference  that  each  such  shareholder  adopted  the  transac- 
tions with  the  Belgian  Railway,  knowing  them  to  be  beyond 
the  authority  of  the  board. 

Before  the  next  annual  meeting  of  the  company  times 
had  changed.  Instead  of  a  flourishing  report,  and  a  divi- 
dend of  14  per  cent.,  a  circular  was  sent,  informing  the 
shareholders  that  the  meeting  would  be  held  pro  forma^ 
and  adjourned  to  a  day  of  which  notice  would  be  given.  It 
was,  in  fact,  ultimately  held  on  the  14th  of  May,  1867. 
This  circular  was"  sent  in  consequence  of  a  resolution  passed 
at  a  special  general  meeting,  held  on  the  20th  of  December, 
1866,  at  which  a  committee  was  appointed  to  inquire,  and 
report  at  an  early  meeting  of  the  snareholders. 

1  draw  the  inference  of  fact  that  the  circular  was  duly 
sent ;  and  I  further  think  that  every  shareholder  who 
received  such  a  circular  must  now  have  been  aware  that 
something  was  wrong,  and  has  himself  only  to  blame  if 
after  this  he  failed  to  learn  what  was  the  report  of  the  com- 
mittee of  inquiry. 

258]  *That  report  was  presented  at  an  extraordinary  meet- 
ing of  the  company,  held  on  the  1st  ot  May,  1867. 

This  report  incidentally  refers  to  negotiations  between  the 
board  and  some  individuals,  directors  and  shareholders,  and 
to  the  circulation  among  the  shareholders  of  a  prospectus 
and  circular  letter.  These  are  matters  which  might  or 
might  not  be  material  if  we  knew  what  they  were,  which 
the  case  as  drawn  does  not  tell  us.  But  this  much  is  ob- 
vious to  any  one  who  reads  the  report,  that  the  board  had 
entered  into  contracts  in  Belgium  which  the  committee  were 
advised  were  beyond  the  authority  of  the  board.  That 
under  those  contracts  a  large  sum  belonging  to  the  company 
had  been  advanced  in  Belgium  which,  as  the  committee 
were  advised,  could  not  be  recovered  back  from  the  Bel- 
gians. That  the  committee  thought  the  directors  might  be 
made  personally  liable  in  Chancery,  and  thaj;  proposals  had 
been  made  for  a  compromise  between  the  directors  and  the 
company  on  the  basis  of  a  transfer  of  the  liability  and  ad- 
vantage of  these  contracts. 

And  the  committee  wind  up  their  report  by  saying  that 
''looking  at  the  important  interests  involved,  and  the  extent 
to  which  they  would  be  jeopardized  by  proceedings  in 
Chancery,  extending  over  a  considerable  period,  they  would 
recommend  the  shareholders  to  endeavor  to  effect  an  ami- 
cable settlement  with  the  directors  without  having  recourse 
to  legal  proceedings. 

At  the  meeting  on  the  1st  of  May,  1867,  a  committee  was 
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accordingly  appointed  "to  confer  with  the  directors  with 
the  view  to  an  agreement  being  arrived  at  on  the  matters  in 
dispute." 

On  the  14th  of  May,  1867,  the  general  meeting  adjourned 
pro  forma  in  December,  1866,  was  convened  by  a  circular 
letter  mentioning  among  the  agenda : 

''To  receive,  consider,  and,  if  so  determined,  to  adopt 
any  report  or  recommendation  which  may  be  made  bv  the 
committee  appointed  at  the  extraordinary  meeting  held  on 
the  1st  of  May,  instant,  to  confer  with  the  directors  with  a 
view  to  an  agreement  being  arrived  at  on  matters  in  dispute." 

The  balance  sheet  which  accompanied  this  circular, 
showed  a  loss,  and  the  directors'  report  also  accompanying 
it  declared  that  there  was  no  dividend.  These  are  matters 
intelligible  to,  and  likely  to  rouse  attention  in,  the  dullest 
and  most  careless  of  ^shareholders.  I  certainly,  [259 
therefore,  feel  justified  in  saying  that  there  is  2,  prima  fade 
case  that  every  shareholder  knew  what  it  was  proposed  to 
do.  I  do  not  say  that  it  is  conclusive.  A  shareholder 
might  have  been  daneerously  ill  during  the  whole  of  these 
six  months,  so  as  to  be  incapable  of  attending  to  business, 
and  other  exceptional  cases  might  exist.  But  the  defend- 
ants have  a  strong  interest  in  proving  that  there  was  even 
one  shareholder  who  did  not  Know  what  was  going  to  be 
considered,  or-  who  afterwards  disapproved  of  what  was 
actually  done,  and  they  have  made  no  attempt  to  prove  it. 

At  the  meeting  held  on  the  14th  of  May,  1867,  a  resolu- 
tion was  come  to  [see  post,  pp.  280-282]. 

The  sale  to  the  purchasers  of  the  company's  interest  in 
the  contracts  does  of  necessity  involve  in  it  a  ratification  of 
those  contracts,  and  if  the  purchasers  were  solvent  persons, 
which,  at  all  events,  they  were  believed  to  be,  it  was  very 
much  for  the  interest  of  the  company  that  such  a  sale  should 
be  made.  I  am,  therefore,  not  surprised  at  finding  that 
those  who  defend  the  action  have  oeen  unable  to  find  a 
single  shareholder  to  give  evidence  that  he  did  not  assent  to 
or,  even  now,  disapproves  of  that  sale.  I  draw  the  infer- 
ence of  fact  that  each  individual  did  assent  to  it. 

In  the  circular  letter  convening  the  next  general  annual 
meeting,  held  on  the  24th  of  December,  1867,  among  the 
agenda  was  "to  consider,  and,  if  so  determined,  to  sanction 
a  contract  which  has  been  entered  into  by  the  company  with 
the  directors  thereof  in  pursuance  of  a  resolution  passed  at 
the  last  annual  meeting,  held  on  the  14th  of  May,  1867." 

At  this  meeting  a  formal  indenture  was  produced.  [See 
this  indenture,  post,  p.  282,  n.  (*).]     By  the  first  clause,  the 
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Ashburv  Company  assigns  to  the  purchasers  all  benefit 
which  the  company  has,  or  is  supposed  to  have,  in  the  Bel- 
gian railways,  and  all  contracts,  and  the  benefits  of  all 
sub-contracts  that  have  been  made,  or  expressed  to  be  made, 
in  connection  therewith.  And  by  the  sixth  clause  the  com- 
pany are  to  allow  their  name  to  be  used  by  the  purchasers 
either  as  plaintiflE  or  defendant. 

By  the  last  clause  it  is  agreed  that  nothing  shall  preclude 
the  company  from  maintaining  that  such  contracts  are  ultra 
mres.  This  last  clause  may  be  effectual  as  between  the 
2601  company  and  the  *purchasers,  and  may,  therefore, 
avail  the  company  in  any  future  proceedings  against  the 
directors  for  breach  of  trust ;  but  it  cannot,  in  my  opinion, 
prevent  the  operation  of  the  deed  as  a  ratification  of  the 
contracts. 

I  think  that  it  is  not  competent  for  a  person,  in  whose 
name  a  contract  has  been  made  without  authority,  to  sell  the 
benefit  and  advantage  of  that  contract,  and  to  authorize  the 
purchasers  to  sue  in  his  name  in  order  to  obtain  that  benefit, 
if  the  contracts  should  prove  advantageous,  and  at  the  same 
time  to  reserve  power  to  repudiate  the  contract  if  it  prove  a 
losing  contract. 

I  think  that  the  act  of  selling  the  contract  is  an  unequivo- 
cal act  of  election  to  ratify  and  adopt  it,  and  that  election 
being  once  made  it  is  determined  forever. 

At  the  meeting  a  formal  resolution  was  passed  that  the 
seal  of  the  company  should  be  aflSixed  to  this  indenture, 
which  was  accoraingly  done. 

It  was  argued  before  us  that  all  this  came  too  late,  be- 
cause, as  is  stated  in  the  case,  early  in  May,  1866,  the  direc- 
tors of  the  company  repudiated  all  further  performance  of 
the  above  contracts,  on  the  grounds  that  they  were  ultra 
vires^  and  my  Brother  Bramwell,  in  his  judgment  below, 
seems  to  adopt  this  view,  as  he  says  (ante,  p.  235) :  **  If  it 
was  ratified  it  was  between  the  5th  of  December,  1865,  and 
May,  1866." 

I,  however,  do  not  agree  in  this.  I  think  that  when  the 
plaintiff  thus  had  notice  from  the  directors  that  they  had 
exceeded  their  authority  and  that  the  company  were  not 
bound,  the  plaintiff  might,  if  he  pleased,  have  declared 
himself  no  longer  bound ;  and  I  think  that  if  he  had  done 
so,  a  ratification  would  have  come  too  late  to  bind  him. 

But  he  did  not  do  so  ;  and  as  long  as  he  continued  insist- 
ing on  the  contract  as  a  binding  one,  the  company  might 
adopt  the  contract  if  for  their  benefit.     This,  I  think,  is  clear 
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on  principle,  an(l  the  case  of  SoaToes  v.  Spencer  ("),  cited  in 
the  argument,  is  an  authority  in  support  of  it. 

It  seems  to  me,  therefore,  that  in  this  case  there  has,  in 
fact,  been  a  complete  and  deliberate  ratification  of  this  con- 
tract, under  the  seal  of  the  company,  affixed  to  the  ratifica- 
tion in  pursuance  *of  the  resolutions  of  two  succes-  [361 
sive  meetings  of  the  company  convened  for  the  express  pur- 
pose ;  and  tnat  as  a  fact  there  is  no  shareholder  in  a  position 
to  object  to  that  ratification,  every  one  either  having  pre- 
viously assented  to  that  ratification  or  subsequently  ap- 
proved of  it. 

I  do  not  think  it  is  sufliciently  made  out  that  there  was 
any  ratification  before  1867,  but  then  there  was  a  complete 
one.  I  have  ov\j  further  to  observe  that  there  is  a  technical 
difficulty  as  to  binding  a  body  corporate  at  law  otherwise 
than  by  its  seal.  I  should  require  further  consideration  be- 
fore I  decided  that  a  ratification  by  each  individual  of  the 
whole  shareholders,  even  at  law,  must  be  inoperative  unless 
declared  by  it  under  its  seal ;  and  J  should  also  require  fur- 
ther consideration  before  I  decided  whether,  at  law,  it  was 
competent  for  the  corporation  to  set  up  as  a  defence  that  the 
seal  was  affixed  without  the  assent  of  every  one  of  the  share- 
holders ;  but  on  the  view  I  take  of  the  facts  neither  ques- 
tion arises  in  this  case.  I  therefore  come  to  the  conclusion 
that  if,  in  any  case,  a  company  formed  under  the  Com- 
panies Act,  1862,  can  ratify  a  contract  made  beyond  the 
scope  of  the  objects  for  which  it  is  formed,  this  company 
has  done  so. 

If  this  view  of  the  facts  is  correct  it  becomes  necessary  to 
decide  the  Question  of  law,  viz.,  whether  a  corporation  con- 
stituted under  the  Companies  Act,  1862,  can,  even  under 
seal,  bind  itself  in  its  corporate  capacity,  by  a  contract  for 
objects  beyond  the  scope  of  those  specified  in  its  memoran- 
dum of  association  as  the  objects  for  which  it  is  established. 
My  late  Brother  Channell,  in  his  judgment  in  the  case  be- 
low, says :  "In  some  of  the  earlier  cases  quoted  in  the 
argument  in  which  questions  were  discussed  relating  to  con- 
tracts uUra  vires  of  the  companies  making  them,  the  ques- 
tion was  treated  as  one  of  illegalitv.  Whatever  may  be  the 
case  with  regard  to  companies  which  have  been  specially 
incorpoi-ated  by  Parliament  for  a  special  purpose,  and  which 
use  tne  powers  so  obtained  for  other  purposes,  it  geems 
clearly  settled  by  the  more  recent  authorities  that  in  the 
case  of  companies  such  as  that  in  the  present  case,  the  per- 
sons constituting  the  company,  that  is  to  say,  the  share- 

(»)  1  D.  &  R.,  32. 
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holders,  may  bind  themselves  in  their  corporate  capacity, 
by  their  individual  assent  to  contracts  not  authorized  by 
the  memorandum  of  association  or  other  like  instrument  by 
262]  *which  the  constitution  of  the  company  is  defined. 
The  objection  to  such  a  contract  is  no£  that  it  is  illegal  and 
therefore  unenforcable,  but  simply  that  it  is  unauthorized 
by  the  body  whom  it  purports  to  bind." 

The  more  recent  authorities  referred  to  are,  I  presume,  the 
three  cases  of  SpacJcman  v.  Evans  (^\  Evans  v.  Small- 
combe  ("),  and  Houldsworth  v.  Ecans  (*),  decided  in  the  House 
of  Lords  in  1868,  and  the  Phosphaie  of  Lime  Company  v. 
Oreen  (*),  decided  in  the  Court  of  Common  Pleas  in  1871. 

In  the  cases  in  the  House  of  Lords  the  company  had  been 
incorporated  under  the  act  7  &  8  Vict.  c.  110.  In  the  case 
in  the  Court  of  Common  Pleas  the  company  was  incor- 
porated under  the  present  act  of  1862. 

It  is,  I  think,  too  much  to  say,  that  these  cases  clearly 
settle  the  point.  Instead  of  saying  that  these  cases  clearly 
settle  that  the  law  is  as  my  Brother  Channell  says,  I  only 
say  that  I  tJiink  them  authorities  to  that  effect,  and  that  I 
think  such  is  the  law.  With  this  slight  alteration  I  agree 
entirely  with  what  is  above  quoted. 

I  do  not  entertain  any  doubt  that  if,  on. the  true  construc- 
tion of  a  statute  creating  a  corporation,  it  appears  to  be  the 
intention  of  the  Legislature,  expressed  or  implied,  that  the 
corporation  shall  not  enter  into  a  i)articular  contract,  every 
Court,  whether  of  law  or  equity,  is  bound  to  treat  a  con- 
tract entered  into  contrary  to  the  enactment  as  illegal,  and 
therefore  wholly  void  ;  and  to  hold  that  a  contract  wholly 
void  cannot  be  ratified. 

But  it  is  of  great  importance,  when  we  come  to  construe  a 
statute  creating  a  corporation,  to  consider  what  would  be 
the  incidents  at  common  law  conferred  on  a  corporation 
created  by  charter. 

The  leading  authority  on  this  subject  is  the  case  of  Sut- 
ton^ s  Hospital  {*).  There  were  many  points  raised  in  that 
case.  Those  which  I  think  material  to  the  present  point 
arose  on  a  part  of  the  charter  set  out  in  the  special  verdict  (*), 
by  which  the  King  incorporated  the  first  governors  of  the 
263]  Charterhouse,  and  expressly  *provided,  1.  That  they 
should  have  power  to  purchase,  &c.,  as  welljgoods,  chattels, 
&c.,  as  lands.  2.  To  sue,  and  be  sued.  3.  To  have  a  com- 
mon seal,  "  whereby  the  same  corporation  shall  or  may  seal 

(')  Law  Rep.,  8  H.  L.  C,  171.,  (*)  Law  Rep.,  7  C.  P.,  43. 

C')  Law  Rep.,  3  H.  L.  C,  249.  (*)  10  Co.,  1. 

(»)  Law  Rep.,  8  H.  L.  C,  263.  (•)  10  Co.,  10  b; 


Vol.  IX.]  TRINITY  TERM,  XXXVII  VICT.  431 

Riche  V.  Ashbury  Railway  Carriage  Co.  1874 

any  manner  of  instrument  touching  the  said  corporation 
and  the  manor,  lands,  &o.,  thereto  belonging,  or  in  any  wise 
touching  or  concerning  the  same.  Nevertheless,  it  is  our 
true  intent  and  meaning  that  the  said  governors  for  the  time 
being  and  their  successors,  nor  any  of  them,  shall  do  or 
suffer  to  be  done,  at  any  time  hereafter,  any  act  or  thing 
whereby  or  by  means  whereof  any  of  the  manors,  &c.,  of 
the  said  incorporation  or  any  estate,  &c.,  shall  be  conveyed, 
&c.,  to  any  otner  whatsoever  contrary  to  the  true  meaning 
hereof,  other  than  by  such  leases  as  are  hereafter  mentioned, 
and  that  in  such  manner  and  form  as  is  hereafter  expressed, 
and  not  otherwise."  The  King,  therefore,  by  this  charter 
not  only  did  not  in  express  terms  give  a  power  of  alienation, 
but  by  express  negative  words  foimd  any  alienation  except 
by  lease.  But  the  resolution  of  the  court,  as  reported  by 
Coke  (at  p.  30  b),  was  that  '*when  a  corporation  is  dulv 
created  all  other  incidents  are  tacite  annexed ;  .  .  .  and, 
therefore,  divers  clauses  subsequent  in  the  charter  are  not 
of  necessity,  but  only  declaratory,  and  might  well  have 
been  left  out.  As,  1.  by  the  same  to  have  authority,  ability, 
and  capacity  to  purchase ;  but  no  clause  is  added  that  they 
may  alien,  &c.,  and  it  need  not,  for  it  is  incident.  2.  To 
sue  and  be  sued,  implead  and  be  impleaded.  3.  To  have  a 
seal,  &c. ;  that  is  also  declaratory,  for  when  thev  are  incor- 
porated they  may  make  or  use  what  seal  thej  will.  4.  To  re- 
strain them  from  aliening  or  demising,  but  m  a  certain  form  ; 
that  is  an  ordinance  testifying  the  iting's  desire,  but  it  is 
but  a  precept  and  doth  not  bind  in  law." 

This  seems  to  me  an  express  authority  that  at  common 
law  it  is  an  incident  to  a  corporation  to  use  its*  common  seal 
for  the  purpose  of  binding  itself  to  anything  to  which  a 
natural  person  could  bind  himself,  and  to  deal  with  its 

J)roperty  as  a  natural  person  might  deal  with  his  own.  And 
urmer,  that  an  attempt  to  forbid  this  on  the  part  of  the 
King,  even  by  express  negative  words,  does  not  bind  at  law. 
Nor  am  I  aware  of  any  authority  in  conflict  with  this  case. 

If  there  are  conditions  contained  in  the  charter  that  the 
^corporation  shall  not  do  particular  things,  and  these  [264 
things  are  nevertheless  done,  it  gives  ground  for  a  proceed- 
ing by  sci,  fa,  in  the  name  of  the  Crown  to  repeal  the  letters 
patent  creating  the  corporation :  see  Reg.  v.  jSastern  Archi- 
pelago Company  (*).  But  if  the  Crown  take  no  such  steps, 
it  does  not,  as  I  conceive,  lie  in  the  mouth  either  of  the  cor- 
poration, or  of  the  person  who  has  contracted  with  it,  to 

(')  2  E.  A  B.,  857;  22  L.  J.  (Q.B.),  196. 
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say  that  the  contract  into  which  they  have  entered  was  void 
as  beyond  the  capacity  of  the  corporation. 

I  am  aware  of  no  decision  by  which  a  corporation  at  com- 
mon law  has  been  permitted  to  do  so.  I  take  it  that  the 
true  rule  of  law  is,  that  a  corporation  at  common  law  has, 
as  an  incident  given  by  law,  the  same  power  to  contract, 
and  subject  to  the  same  restrictions,  that  a  natural  person 
has.  And  this  is  important  when  we  come  to  construe  the 
statutes  creating  a  corporation.  For  if  it  were  true  that  a 
corporation  at  common  law  has  a  capacitor  to  contract  to  the 
extent  given  it  by  the  instrument  creating  it,  and  no  further, 
the  q^uestion  would  be,  Does  the  statute  creating  the  cor- 
poration by  express  provision,  or  by  necessary  implica- 
tion, show  an  intention  in  the  Legislature  to  confer  upon 
this  corporation  capacity  to  make  the  contract  ?  But  if  a 
body  corporate  has,  as  incident  to  it,  a  general  capacity  to 
contract,  the  question  is.  Does  the  statute  creating  the  cor- 
poration by  express  provision,  or  necessary  implication, 
show  an  intention  in  the  Legislature  to  prohibit,  and  so  avoid 
the  making  of,  a  contract  of  this  particular  kind  ? 

I  think  this  is  the  real  question,  and  for  that  I  refer  to  the 
judgment  of  Parke,  B.,  in  South  Yorkshire  Ry.  Co.  v. 
Oreat  Northern  Ry.  Co.  Q,  and  the  various  other  cases 
cited  by  my  late  Brother  Willes  and  by  myself  in  Taylor  v. 
Chichester  arid  Midhurst  Ry.  Co.  {*) 

And  when  we  are  construing  a  statute  creatinff  and  regu- 
lating a  corporation,  it  is  right  to  bear  in  mind  tnat,  as  Lord 
Coke  says,  ''  It  is  a  maxim  m  the  common  law  that  a  statute 
made  in  the  affirmative,  without  any  negative  expressed  or 
implied,  doth  not  take  away  the  common  law : "  2  Inst.  200. 
265]  Affirmative  words  may  *no  doubt  be  used  so  as  to  imply 
a  negative,  see  Plowden  Com.  113,  but  I  take  it  the  general 
principle  is  that  thus  laid  down  by  Cresswell,  J.,  in  the 
Eastern  Archipelago  Company  v.  Aeg.{*\  "that  to  make 
the  words  giving  an  express  liberty  or  right  have  the  effect 
of  controlling  or  limiting  that  which  would  otherwise  exist, 
they  must  be  very  plain." 

I  now  come  to  consider  the  construction  of  the  act  of 
1862,  under  which  the  present  company  is  formed.  The  sec- 
tions of  the  act  of  1862  bearing  on  the  present  case  seem  to 
me  to  be  only  ss.  6,  8,  9,  10  and  12. 

By  the  6th  section  of  the  act  of  1862,  any  seven  persons 
may,  by  subscribing  their  names  to  a  memorandum  oi  ap.soci- 
ation,  and  otherwise  complying  with  the  requisitions  of  this 

0)  9  Ex.,  65,  84 ;  22  L.  J,  (Ex.),  805,  813.      («)  Law  Rep.,  2  Ex.,  at  pp.  376,  889. 
(8)  2  E.  A  B.,  at  p.  888 ;  23  L.  J.  (Q.B.),  82. 
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act  in  respect  of  registration,  form  an  incorporated  company 
with  or  without  limited  liability. 

The  8th,  9th  and  10th  sections  provide  that  the  memoran- 
dum of  association  shall  contain  the  objects  for  which  the 
proposed  company  is  to  be  established. 

The  12th  section  provides  that  the  company  may  make 
certain  specified  alterations  in  the  memorandum  of  associ- 
ation, not  including  a  change  in  the  objects  for  which  the 
company  is  to  be  established,  and  then,  m  express  negative 
words,  provides  that,  "save  as  aforesaid,  no  alteration  shall 
be  made  in  the  conditions  contained  in  the  memorandum  of 
association." 

The  objects  of  the  proposed  company  must,  therefore, 
always  remain  the  same;  and  that  has,  I  think,  two  im- 
portant effects.  First.  I  think  that  if  the  company,  as  a 
body,  proi)ose  to  do  anything  beyond  these  objects,  any 
one  dissentient  shareholder  (who  has  not  precluded  himself 
from  doing  so)  may  prevent  it  from  doing  so. 

Secondly.  In  o  person  can  be  entitled  to  fix  the  company 
with  a  contract  made  by  the  board  for  any  purpose  beyond 
those  objects,  on  the  ground  that  the  board  had  an  osten- 
sible or  apparent  authority  to  make  contracts  of  that  kind, 
but  must,  in  order  to  fix  the  company,  at  least  prove  an 
actual  authoritv  given  to  the  board  to  make  the  particular 
contract  he  seeks  to  enforce. 

Now,  if  I  thought  that  it  was  at  common  law  an  incident 
to  a  *corporation  that  its  capacity  should  be  limited  [266 
to  the  extent  conferred  on  it  by  the  instrument  creating  it, 
I  should  agree  that  the  capacity  of  a  company  incorporated 
under  the  act  of  1862  was  limited  to  the  objects  in  the  memo- 
randum of  association.  But  if  I  am  right  in  the  opinion 
which  I  have  alreadj  expressed,  that  the  general  power  of 
contracting  is  an  incident  to  a  corporation  which  it  requires  an 
indication  of  intention  in  the  Legislature  to  take  away,  I  see  no 
such  indication  here.  There  are  not  even  affirmative  words, 
those  used  in  s.  26  of  7  &  8  Vict.  c.  110,  to  which  I  shall 
now  refer,  having  been  (I  presume  advisedly)  not  repeated. 

The  7  &  8  Vict.  c.  110,  s.  26,  enacts  that  from  the  date  of 
the  certificate  the  shareholders  shall  be  incorporated  "  by  the 
name  of  the  company  as  set  forth  in  the  deed  of  settlement, 
and  for  the  purpose  of  carrying  on  the  trade  or  business  for 
which  the  company  was  formed,  but  only  according  to  the 
provisions  of  this  act  and  of  such  deed  as  aforesaid."  And 
then  express  powers  are  given  to  the  company  to  enter  into 
contracts  for  any  "  necessary  purpose  of  the  company." 

I  think  if  the  question  was  whether  the  Legislature  had 
10  Eng.  Rep.  66 
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conferred  on  a  corporation  created  under  this  act  capacity  to 
enter  into  contracts  beyond  the  provisions  of  the  deed,  there 
could  be  only  one  answer.  The  Legislature  did  not  confer 
such  capacity. 

But  ii  the  question  be,  as  I  apprehend  it  is,  whether  the 
Legislature  have  indicated  an  intention  to  take  away  the 
power  of  contracting  which  at  common  law  would  be  inci- 
dent to .  a  body  corporate  and  not  merely  to  limit  the 
authority  of  the  managing  body  and  the  majority  of  the 
shareholders  to  bind  the  minority,  but  also  to  prohibit  and 
make  illegal  contracts  made  by  the  body  corporate  in  such  a 
manner  that  they  would  be  binding  on  the  body  if  incorpo- 
rated at  common  law,  I  think  the  answer  should  be  the  other 
way.  There  certainly  is  ground  for  suspecting  that  the  person 
who  framed  the  act  7  &  8  Vict.  c.  110,  thought  that  the  cor- 
poration would  have  no  other  powers  than  those  thus  ex- 
pressly given  to  it,  and  perhaps  meant  to  restrict  its  powers 
accordingly,  but  when  we  remember  the  canon  of  construc- 
tion that  affirmative  words  do  not  take  away  the  common 
law  right,  I  think  he  has  not  used  words  sufficient  to  effect 
267]  such  a  purpose.  It  *would  be  diflferent  if  negative 
words  had  been  used,  and  it  had  been  said  that  the  company 
should  not  dp  any  other  acts  than  those  necessary  for  the 
purpose  for  which  it  is  formed. 

The  two  acts,  7  &  8  Vict.  c.  110,  and  the  act  of  1862,  are 
so  much  in  pari  materia^  that  if  it  had  been  settled  by 
judicial  construction  that  a  company  under  7  &  8  Vict.  c. 
110,  was  forbidden  to  make  any  contract  for  objects  beyond 
those  specified  in  the  deed,  I  should  endeavor  to  put  the 
same  construction  on  the  act  of  1862,  unless  the  change  in 
the  language  showed  an  intention  in  the  Legislature  to  alter 
the  law. 

There  are  many  dicta  in  courts  of  equity,  worthy  of  great 
respect,  which  indicate  an  opinion  not  only  that  such  acts 
are  beyond  the  authority  of  the  board,  or  even  of  a  majority 
of  the  shareholders,  but  also  that  they  are  beyond  the  capa- 
city of  the  company  though  unanimous. 
•  These  are  worthy  of  great  attention ;  but  I  can  find  no 
case  in  which  it  has  been  decided  that  a  contract  so  made  or 
ratified  by  the  whole  company  that  it  would  have  bound  the 
company  in  its  corporate  capacity  (but  for  the  provisions  of 
the  statute),  has,  either  at  law  or  in  equity,  been  held  void 
on  account  of  the  provisions  of  that  act.  And  I  think  that 
the  three  cases,  already  referred  to,  oi  SpdcJcman  v.JS}vans{') 

0)  Law  Rep.  8  H.  L.  C.  171. 
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Enans  V.  Smalleorribe  Q),  and  Bmddsworth  v.  Evans  ('), 
all  decided  in  the  House  of  Lords,  are  at  least  authorities 
for  the  contrary  doctrine. 

The  question  in  all  three  cases  was,  whether  a  person, 
who  had  many  years  ago  de facto  retired  from  the  com|)any 
under  an  arrangement  made  with  the  directors,  was  still  a 
shareholder  in  point  of  law,  and  therefore  ought  to  be  put 
on  the  list  of  contributories. 

In  all  three  cases  it  was  a^eed  that  it  was  beyond  the 
comiJetence  of  the  board  of  directors,  or  even  of  a  majority 
of  the  shareholders,  to  allow  such  a  retirement.  In  Spack- 
man^s  Case,  (*)  the  majority  of  the  Lords,  Lords  Cran- 
worth,  Chelmsford,  and  Colonsav,  thought  it  not  proved 
that  the  whole  body  of  sharenolders  had  ratified  the 
arranapment  under  which  Spackman  went  out,  and  conse- 
quently he  was  retained  on  the  list  of  contributories,  Lord 
St.  Leonards  and  Lord  Romilly,  dissenting. 

*In  Smallcombe's  Case  (*),  the  majority  of  the  Lords,  [268 
Lord  Cairns  and  Lord  Cranworth,  thought  it  was  sufficiently 
proved  that  all  the  shareholders  had  ratified  the  arrange- 
ment under  which  Mr.  Smallcombe  went  out,  and  conse- 
quently he  was  removed  from  the  list  of  contributories, 
Lord  Ohelmsford  dissenting. 

In  Houldsworth  v.  Evans  (")  the  majority  of  the  Lords 
(Lord  Cairns  and  Lord  Chelmsford)  thougnt  it  not  suffi- 
ciently proved  that  the  arrangement  under  which  he  retired 
was  brought  to  the  notice  of  all  the  shareholders^  and  con- 
sequently he  was  retained  on  the  list  of  contributories,  Lord 
Cranworth  dissenting. 

The  differences  of  opinion,  though  chiefly  on  the  ques- 
tions of  fact,  were  sufficient  to  secure  that  the  cases  should 
be  very  carefully  considered,  and  consequently  all  that  is 
said  in  them  is  of  high  authority. 

In  the  first  of  the  cases,  Spaxikman  v.  Evans  ('),  all  the 
Lords  who  formed  the  majority  based  their  decisions  on  the 
absence  of  satisfactory  proof  that  the  arrangement  was  rati- 
fied by  all  the  shareholders.  Lord  Cranworth  says,  p.  190  : 
"The  act  of  the  directors  in  cancelling  the  shares  of  the 
appellant,  though  not  warranted  by  the  deed  of  settlement, 
would  be  valid  if  it  was  either  previously  authorized  or  sub- 
sequently ratified  by  all  the  shareholders."  And  at  p.  194 
he  sajs :  "  Looking  at  all  which  was  thus  done,  I  should 
certainly  hold  that  the  conduct  of  the  continuing  sharehold- 
ers amounted  to  a  ratification  of  the  illegal  or  irregular  acts 

(')  Law  Rep.,  8  H.  L.  C,  249.  («)  Law  Rep.,  8  H.  L.  C,  263. 

(»)  Law  Rep.,  8  H.  L.  C,  171. 
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of  the  directors,  provided  it  be  clear  that  the  shareholders 
knew  that  they  were  illegal  or  irregular,  that  is,  knew  that 
they  were  acts  not  authorized  by  the  deed,  and  not  done  in 
pursuance  of  the  notice  given  to  every  shareholder  by  the 
circular  of  the  4th  of  November,  1848." 

It  certainly  seems  to  me,  that,  when  using  this  language, 
Lord  Cranworth  had  in  his  mind  the  words  of  the  26th  sec- 
tion of  7  &  8  Vict.  c.  110,  previously  quoted,  and  meant  to 
express  an  opinion  that  tne  acts  of  the  directors  not  au- 
thorized by  trie  provisions  of  the  deed  were  illegal  in  them, 
but  were  capable  of  ratification  hy  the  corporation.  Lord 
Chelmsford  also  says,  p.  234 :  "  It  is  quite  clear  that  to  ren- 
269]  der  valid  an  act  oi  the  directors  of  the  company  *which 
is  ultra  mres^  the  acquiescence  of  the  shareholders  must  be 
of  the  same  extent  as  the  consent  which  would  hav#  given 
validity  from  the  first,  viz.,  the  acquiescence  of  each  and 
every  member  of  the  company." 

Lord  Colonsay  also  dwells  on  the  absence  of  proof  of 
knowledge  on  the  part  of  the  shareholders,  though  1  do  not 
think  his  language  indicates  so  strongly  that  he  thought 
that  this,  if  proved,  would  hav6  been  decisive  in  Spack- 
man's  favor. 

In  the  subsequent  case  of  Evans  v.  Smallcombe  ('),  Lord 
Cairns  says  (speaking  of  Spademan  y,  Eeans  (^)\  "I  ap- 
prehend 1  am  correct  in  stating  that  it  was  the  opinion  of 
the  majority  of  your  Lordships  in  that  case,  indeea,  I  think 
it  was  the  opinion  of  all  your  lordships  who  were  present, 
that,  looking  to  that  arrangement,  which  has  been  called 
throughout  in  this  case  tlie  Chippenham  arrangement,  it 
would  have  been  competent  for  any  shareholder  in  the  com- 
pany to  object  within  a  reasonable  time  to  that  arrangement, 
that  the  arrangement  was  one  which  was  ultra  vires  of  the 
directors,  and  which,  if  supported  at  all,  could  only  be  sup- 
ported by  reason  of  the  consent  or  acquiescence  of  all  the 
shareholders  in  the  company,  or  by  the  proof  of  such  a 
state  of  facts  as  would  lead  to  the  reasonable  inference  that 
there  had  been  that  consent  or  that  acquiescence." 

These  cases  decided  in  the  House  of  Lords  are  binding  on 
lis  as  far  as  they  go.  I  agree  that  they  do  not  precisely  de- 
cide tlie  very  question  before  us.  In  the  first  place  they 
were  decisions  as  to  a  company  incorporated  under  7  &  8 
Vict.  c.  110,  which  differs  m  its  language  from  the  act  of 
1862.  It  seems  to  me  that  the  difference  in  the  wording  of 
the  two  acts  is  such  that  it  is  more  plausible  to  say  thatL7 
&  8  Vict.  c.  110,  is  prohibitive,  than  to  say  that  the  act  of 

{})  Law  liep.,  3  H.  L.  C:,  249,  at  p.  253.  (*)  Law  Rep.,  3  H.  L.  C,  171. 
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1862  is  80.  In  the  next  place,  the  question  raised  was 
whether  a  j^articular  person  was  to  be  inserted  on  the  list  of 
contributories,  which,  as  pointed  out  by  Lord  St.  Leonards, 
is  an  equitable  question,  and  in  a  court  of  equity  the  dis- 
tinction between  the  body  corporate  and  the  whole  of  the 
individuals  who,  in  the  aggregate,  form  that  body  corpo- 
rate, is  not  so  important  in  a  court  of  law.  The  present 
question  is  a  purely  legal  one,  viz.,  whether  the  body  corpo- 
rate is  bound  by  this  contract.  But  I  *take  it  that  the  [2  <  0 
question  whether  the  statute  7  &  8  Vict.  c.  110,  rendered  a 
proceeding  beyond  the  provisions  of  the  deed  illegal,  that 
IS,  malum  prohibitum^  is  the  same  in  equity  as  at  law.  The 
act,  illegal  in  that  sense,  could  no  more  be  adopted  and  set 
up  in  equity  than  at  law ;  and,  I  therefore  apprehend  these 
cases  do  decide  conclusively  that  an  arrangement  such  as 
that  come  to  in  Evans  v.  Smallcomhe  (*)  was  not  forbidden 
by  the  statute  7  &  8  Vict.  c.  110. 

It  was  argued  by  the  counsel  for  the  defendants  before  us 
that  the  object  there  was  to  enable  one  of  the  partners  to 
retire,  which  might  have  been  done  consistently  with  the 
provisions  of  the  deed  in  some  other  way  ;  and  perhaps 
that  it  fell  within  the  general  power  given  to  companies  in 
the  twelfth  sub-section  of  s.  25 — viz.  "to  perform  all  other 
acts  necessiary  for  carrying  into  effect  the  purposes  of  such 
company,  and  in  all  respects  as  other  partnerships  are  en- 
titled to  do."  Lord  Romilly,  who  was  one  of  the  dis- 
sentient minority  in  SpaeJcman  v.  Evans  ('),  says:  *'0f 
course,  if  this  company  had  bought  mines,  or  entered  into  a 
contract  to  set  up  a  steam-mcket  business,  this  would  have 
been  simply  void,  and  would  not  have  bound  the  company 
or  any  one,  because  they  could  do  nothing  that  was  beyond 
the  objects  of  the  company;"  which  maybe  construed  as 
indicating  that  he  had  some  such  distinction  in  his  mind.  I 
think,  however,  when  looked  at  with  the  context,  he  must 
be  understood  as  merely  saying  that  the  arrangement  was 
voidable,  not  void,  standing  good  till  some  one  entitled  to  do 
so  took  steps  to  avoid  it,  whilst  such  an  act  as  he  supposed 
would  be  void  till  affirmatively  ratified.  With  this  excep- 
tion I  have  looked  through  the  opinions  delivered  in  the 
House  of  Lords  without  finding  anything  to  indicate  that 
such  a  distinction  was  in  the  mind  of  any  one  of  the  noble 
and  learned  Lords ;  and  I  think  that  we  should  hardly  be 
following  out  the  ratio  decidendi  of  the  majority  of  the 
House  01  Lords  if  we  acted  on  such  a  distinction. 

I  do  not  think  we  can  properly  enter  on  the  consideration 

(•)  Law  Rep.,  3  H.  L,  C,  249.  («)  Law  Rep.,  ^  II.  L.  C,  171,  at  p.  244. 
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of  what  it  would  have  been  politic  in  the  Legislature  to  enact. 
If  we  could  do  so,  I  think  much  might  be  said  on  both  sides. 

I  am  impressed  with  the  hardship  on  incoming  sharehold- 
[271  ers,  *who,  it  is  said,  have  a  right  to  believe  that  the 
company  is  carrying  on  the  business  for  which  it  is  formed 
and  no  other.  And  though,  of  course,  if  the  property  of 
the  company  has  been  already  squandered  on  unauthorized 
transactions  or  embezzled,  the  mcoming  shareholder  must 
bear  that  loss ;  yet  it  is  hard  on  him  to  be  made  liable  to  a 
contract  beyond  the  objects  of  the  company,  even  though 
that  contract  must  by  supposition  have  oeen  ratified  by  the 
outgoing  shareholders  through  whom  he  derives  title. 

On  the  other  hand,  it  may  often  happen  that  when  the 
shareholders  first  learn  that  .the  unauthorized  contract  has 
been  made,  their  capital  may  be  already  so  inextricably  en- 
gaged in  it  that  to  stop  the  contract  would  be  certain  ruin, 
and  to  go  on  would  give  a  very  fair  prospect  of  extricating 
themselves  without  much  loss,  perhaps  with  profit. 

And  the  recent  cases  in  the  House  of  Lords  show  that 
very  great  hardships  ma\r-fall  on  third  persons  if  a  trans- 
action is  always  to  be  held  void,  though  ratified  by  the 
whole  shareholders. 

And  I  do  not  see  any  risk  of  a  company  practically  car- 
rying on  business  for  other  objects  than  tliose  named  m  the 
memorandum.  The  difficulty  of  obtaining  the  a-ssent  of  all 
shareholders,  and  of ,  proving  that  it  had  been  obtained,  is 
so  great  that  no  sensible  man  would  trust  to  that  and  deal 
with  the  company  on  those  terms. 

But  I  do  not  think  that'  we  can  ask  what  ought  to  have 
been  enacted  by  the  Legislature.  Our  duty  is  to  declare 
what  has  been  actually  enacted. 

And  I  think,  for  the  reasons  I  have  above  given,  that  in 
this  case  the  unanimous  shareholders  have  in  fact  assented 
to  the  ratification  under  the  seal  of  the  company  of  this 
contract ;  and  .that  such  a  ratification,  at  all  events,  makes 
the  contract  binding  on  the  company  in  its  corporate  ca- 
pacity. 

I  think,  therefore,  that  the  judgment  of  the  court  below 
should  be  affirmed. 

My  Brothers  Brett  and  Grove  agree  in  this  judgment. 

As  this  court  is  equally  divided,  the  judgment  appealed 
against  must  be  affirmed. 

Archibald,  J. :  {')■  This  is  an  action  by  the  plaintiff,  as 
272]  *surviving  partner  in  the  firm  of  Riche  Brothers,  rail- 
way contractors,  domiciled  at  Brussels,  to  recover  from  the 

(^)  Keating  and  Quain,  JJ.,  concurred  in  this  jndgment. 
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defendants  damages  for  the  breach  of  certain  contracts  of 
the  30th  of  January  and  the  14th  of  October,  1865. 

The  case  comes  before  us  on  error  from  the  Court  of  Ex- 
chequer. The  facts  are  set  out  in  a  special  case  and  appen- 
dix, the  court  having  power  to  draw  inferences  of  fact ;  and 
the  question  submitted  is,  whether  the  plaintiff  is  entitled 
to  recover  any  damages  from  the  defendants.  The  judg- 
ment of  the  court  below  was  in  favor  of  the  plaintin,  the 
majority  of  the  court  being  of  opinion  that  the  question 
should  be  answered  in  the  affirmative. 

The  defendants  are  a  limited  company,  incorporated  in 
September,  1862,  by  the  name  of  tne  Ashbury  Railway 
Carriage  and  Iron  Company,  under  the  Companies  Act, 
1862.  By  the  3d  clause  of  their  memorandum  of  associa- 
tion, the  objects  of  the  company  are  thus  stated  : 

**3.  The  objects  for  which  the  company  is  established 
are,  to  make,  or  sell,  or  lend  on  hire  railway  carriages  and 
wagons,  and  all  kinds  of  railway  plant,  fittings,  macninery, 
and  rolling  stock ;  to  carry  on  the  business  of  mechanical 
engineers  and  general  contractors ;  to  purchase,  lease,  work, 
and  sell  mines,  minerals,  land,  and  buildings ;  to  purchase 
and  sell  as  merchants,  timber,  coal,  metals,  or  other  ma- 
terials,, and  to  buy  and  sell  any  such  materials  on  commis- 
sion or  as  agents." 

By  article  4  of  the  articles  of  association  it  is  provided 
that  "an  extension %f  the  company's  business  bej^ond  or 
for  other  than  the  objects  or  purposes  expressed  or  implied 
in  the  memorandum  of  association  shall  take  place  oxny  in 
pursuance  of  a  special  resolution."  No  special  resolution 
was  ever  passed  m  the  terms  of  that  articl^,  and  there  has 
been  therefore  no  modification  or  extension  of  the  objects  of 
the  company  as  set  forth  in  the  memorandum  of  association. 

It  appears  by  the  articles  of  association  that  the  company 
had  purchased  of  John  Ashbury  the  business  carried  on  by 
him  at  Openshaw  and  ArdwicK,  in  the  county  of  Lanca- 
shire, wh^ch  business  was  the  building  of  railway  carriages 
and  wagons,  and  the  making  of  turntables,  points,  cross- 
ings, and  roofs,  but  it  had  never  been  extended  to  the  con- 
struction of  railways,  or  the  supply  of  money  for  such 
construction. 

*By  the  agreement  John  Ashburv  engaged  to  accept  [273 
the  office  of  managing  director  of  the  company  for  the  space 
of  one  year  at  least.  The  company  having  been  thus  con- 
stituted it  appears  that  on  the  14th  of  March,  1864,  the  Bel- 
gian government  had  granted  to  Messrs.  Gillon  &  Baertsoen 
(subjects  of  Belgium)  a  provisional  concession  (which  after- 


440  COURT  OF  EXCHEQUER.  [L.  R. 

1874  Riche  v.  Ashbury  Railway  Carriage  Co. 

wards  became  absolute)  for  the  construction  of  a  line  of  rail- 
way in  Belgium,  from  Antwerp  to  Tournai,  which  it  was 
expected  would  be  continued  to  Douai,  in  France,  with  the 
option  of  taking  a  further  concession  of  such  part  of  the  line 
to  Douai  as  would  be  within  the  Belgian  frontier.  The  con- 
cessionaires had  power  to  transfer  the  concession  to  a  third 
party. 

By  the  terms  of  the  concession  the  sum  of  £20,000  was  to 
be  deposited  as  caution  money.  Of  this  sum  the  concession- 
aires had,  before  the  month  of  January,  1865,  deposited 
£1,000.  They  had  also,  prior  to  the  daterof  the  concession, 
entefed  into  a  contract  with  Messrs.  Riche  (the  plaintiflf  and 
his  deceased  partner)  for  the  construction  of  the  railway 
from  Antwerp  to  Tournai  and  its  two  branches,  with  all  ac- 
cessories, and  for  the  supply  of  the  rolling  and  fixed  plant 
for  the  sum  of  £806,604,  of  which  they  were  to  receive  in 
bonds  £500,924,  and  in  shares  of  a  societe  anonyme  £306,680. 
The  concession  operated  as  a  lease  of  the  enterprise  to  the 
concessionaires  for  the  period  of  ninet j^  years  (articles  34,  35), 
during  which  period  they  would  continue  liable  to  the  Bel- 

ffian  government  for  the  performance  of  the  conditions  stipu- 
ated  in  the  grant.  But  the  concessionaires  were  at  liberty 
to  assign  their  rights  and  transfer  their  obligations  to  a  so- 
ciete anonyme  to  be  constituted  in  accordance  with  the  law  of 
Belgium,  who  were  in  that  event  to  be  substituted  for  them, 
as  if  the  concession  had  been  grantedP  to  such  society  di- 
rectly. 

The  facts  in  connection  with  this  concession  having  come 
to  the  knowledge  of  Mr.  James  Ashbury,  then  assistant  act- 
ing director  of  the  Ashbury  Company,  it  occurred  to  him 
that  a  large  profit  was  to  be  made  out  of  the  concession  if 
the  construction  of  the  line  and  the  supply  of  the  fixed  and 
rolling  stock  were  carried  out  by  Messrs.  Kiche  Brothers  on 
the  terms  so  agreed  upon  between  him  and  Messrs.  Gillon  & 
Baertsoen,  and  that  it  would  be  desirable  to  secure  the  con- 
cession for  the  Ashbury  Company.  Accordingly,  negoti- 
ations were  entered  into  by  him  (assuming  to  act  on  benalf 
274]  *of  the  Ashbury  Company)  and  the  parties  in  Belgium, 
and  after  a  report  by  him  on  the  subject  to  the  directors  of 
the  Ashbury  Company,  he  was  eventually,  by  a  resolution 
of  the  board  of  directors,  passed  on  the  19th  of  January, 
1865,  authorized  to  conclude  any  contract  having  reference  to 
the  concession  of  the  Antwerp,  Tournai,  and  Douai  Railway, 
subject  to  the  ultimate  approval  of  the  board,  and  was  sup- 
plied by  the  directors  with  £26,000  of  the  money  of  the  com- 
pany for  the  purpose  of  paying  £20,000  in  respect  of  the 


VoL  IX.]  TRINITY  TERM,  XXXVII  'VICT.  441 

Riche  V.  Ashbury  Railway  Carriage  Co.  1874 

deposit  or  caution  money,  and  £6,000  to  the  concessionaires  on 
account  of  the  sum  to  be  ultimately  received  by  them  for  the 
transfer  of  the  concession.  He  accordingly  proceeded  to 
Brussels,  and  there,  on  the  30th  of  July,  1865,  the  contracts 
described  in  the  case  as  A,  B,  C,  and  J)  were  entered  into 
by  him  in  the  name  and  professing  to  act  as  the  agent  of  the 
Ashbury  Company. 

The  first  of  these  contracts,  A,  recites  generalljr  the  facts 
in  connection  with  the  concession,  and  the  obligation  of  the 
concessionaires  towards  the  government.  If  also  refers  to 
the  agreement  between  the  concessionaires  and  Messrs.  Riche 
Brothers  for  the  construction  of  the  line,  and  then  proceeds 
to  assign  the  concession  to  the  Ashbury  Company  in  such 
wise,  "  that  they  shall  be  to  all  intents  and  purposes  in  the 
lieu  and  stead  of  Messrs.  Gillon  &  Baertsoen."  In  consider- 
ation of  this  transfer  the  company  undertake  to  reimburse 
to  Gillon  &  Baertsoen  the  amount  of  the  caution  money 
(£1,000)  ali'eady  paid  by  them,  and  to  pay  the  residue  of  the 
caution  money  to  the  government,  and  to  pay  to  Gillon  & 
Baertsoen  1,752,630  francs  (including  the  caution  money^ 
half  in  money  and  half  in  paid-up  shares  of  a  societe 
anonyme  to  be  formed,  and  they  also  bind  themselves  toper- 
form  in  all  respects  the  engagements,  charges,  and  obliga- 
tions entered  into  by  Messrs.  Gillon  &  Baertsoen  both  with 
the  Belgian  government  and  with  Messrs.  Riche  Brothers. 
They  also  engage  to  constitute  a  societ6  anonyme  according 
to  the  law  of  Belgium,  with  a  capital  of  a  stipulated  amount 
by  which  the  execution  of  the  line  was  to  be  secured,  Messrs. 
Gillon  &  Baertsoen  agreeing  to  concur  with  the  defendants 
in  a  transfer  of  the  concession^ to  the  proposed  society,  so 
that  Messrs.  Gillon  &  Baertsoen  should  be  released  from 
their  obligations  towards  the  state. 

The  agreement  also  contained  stipulations  with  respect  to 
the  *option  of  taking  the  concession  of  the  section  on  [275 
the  Belgian  frontier,  to  which,  however,  it  is  unnecessary  to 
refer. 

The  contract  B  purported  to  be  made  between  the  pro- 
posed society  anonyme  and  Messrs.  Riche  Brothers,  and  em- 
bodied the  terms  upon  which  the  latter  were  to  undertake 
the  construction  of  the  line,  and  James  Ashbury,  among 
others,  having  accepted  the  functions  of  a  direct6r  of  the 
proposed  society  anonyme,  undertook  when  that  society  was 
finally  constituted  to  accept  and  sign  the  agreement  m  the 
name  of  the  Ashbury  Company,  so  as  to  make^  it  binding. 
It  may  be  as  well  to  mention  here  that  the  societe  anonyme 
was  afterwards,  on  the  27th  of  October,  1865,  daly  consti- 
10  Eng.  Rep.  66 
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tuted,  that  Messrs.  Riche  declared  that  they  accepted  the 
contract  for  construction  of  the  line,  and  that  the  contract 
B  was  approved  and  ratified  on  behalf  of  the  society. 

The  contract  C  purported  to  be  made  between  the  Ash- 
bury  Company,  represented  by  Mr.  James  Ashbury,  their 
assistant  managing  director,  on  the  one  part,  and  Messrs. 
Riche  Brothers  on  the  other  part.  After  reciting  the  con- 
cession and  its  transfer,  and  the  agreement  between  Riche 
Brothers  and  Messrs.  Gillon  &  Baertsoen,  of  the  28th  of 
April,  1863,  it  proceeds  to  define  the  terms  as  between  the 
Messrs  Riche  Brothers  and  the  Ashbury  Company,  on  which 
the  former  are  to  construct  the  railway,  and  the  manner  in 
which  payments  are  to  be  made  by  that  company  to  the 
Bociete  anonyme,  for  the  benefit  of  Messrs.  Riche  Brothers. 

By  this  agreement  the  Ashbury  Company  undertake  to 
supply  the  fixed  and  rolling  stock  of  the  said  intended  rail- 
way (thus  liberating  Messrs.  Riche  Brothers'  firm  from  so 
doing),  and  to  make  payments  at  certain  agreed  rates  to  the 
society  anonyme  for  the  benefit  of  the  Messrs.  Riche  Brothers. 

By  contract  D,  purporting  to  be  made  between  Riche 
Brothers  and  the  Ashbury  Company,  the  latter  re-conveyed 
to  Messrs.  Riche  Brothers  the  contract  for  the  rolling  stock, 
in  consideration  of  deductions  to  be  made  from  the  amount 
to  be  paid  by  the  Ashbury  Company  to  the  society  anonyme. 

The  reasons  for  this  modification  of  the  arrangements  are 
explained  in  paragraph  13  of  the  case  ('). 
276]  *t)n  the  signature  of  these  contracts,  Mr.  James 
Ashbury  paid  over  the  £20,000,  as  stipulated,  and  a  sub- 
scription was  made  in  the  name  of  the  Ashbury  Company, 
of  £60,000  towards  the  required  capital  of  the  societe  an- 
onyme. 

Mr.  James  -Ashbury,  on  his  return,  made,  on  the  8th  of 
February,  1865,  a  written  report  to  a  board  meeting  of  what 
had  been  done.  The  report  was  approved  and  confirmed  by 
the  board,  and,  together  with  a  guarantee  of  a  company 
called  the  Plant  Company  (to  which  it  is  not  necessary  to 
make  any  further  reference),  and  the  contract  with  Messrs. 

(*)  Paragraph  13.  "  The  reason  for  ture  their  own  stock,  or  sublet  it  in  Bel- 
the  arrangement  contained  in  D,  as  stated  gium,  and  pay  the  defendants  for  the 
by  the  said  Mr.  James  Ashbury  to  his  di-  profit  they  would  have  had  if  the  plant 
rectors,  was  that  the  minister  would  not  had  been  constructed  at  Openshaw.  Ul- 
allow  the  proposed  rolling  stock  for  the  timately  the  arrangement  was  that  Messrs. 
line  to  enter  Belgium  free  of  duty,  and  Kiehe  should  provide  the  stock  and  take 
that  the  proposed  prices  for  such  rolling  all  responsibility  thereon,  and  that  the 
stock  would  therefore  not  be  such  as  Ashbury  Company  should  receive  as  corn- 
would  leave  a  profit  to  the  defendants,  pensation  the  sum  of  £20,0(K>  in  shares 
and  that  he  therefore  proposed  to  Messrs.  at  par,  such  shares,  of  course,  bearing  no 
Kiche   Frdres  that  they  should  uianufac-  interest  during  construction." 
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Riche  Brothers,  was  ordered  to  be  registered  and  preserved 
in  the  office  of  the  company  at  Openshaw. 

At  this  stage,  the  board  of  directors  of  the  Ashbury  Com- 
pany entertaining  doubts  as  to  their  power  to  bind  the  com- 
pany by  such  contracts,  proposed  to  transfer  the  liability 
and  advantage  of  these  contracts  to  some  other  company  ex- 
isting or  to  be  formed  for  the  purpose;  but  before  this 
scheme  had  made  much,  if  any,  progress  it  was  suspended 
or  abandoned. 

In  the  months  of  July,  August,  and  September,  1865,  the 
plaintiff  made  the  necessary  plans  and  survevs  for  construct- 
ing the  line  of  railway,  and  Mr.  McCandlish  was  appointed 
by  the  directors  of  the  Ashbury  Company  chief  engineer  of 
the  line,  and  was  afterwards,  on  the  4th  of  October,  1866, 
accredited  by  them  to  the  plaintiff  as  the  engineer  with 
whom  he  might  arrange  all  details,  and  by  whom  his  plans 
were,  if  necessary,  to  be  approved. 

Early  in  October,  some  modification  of  the  existing  agree- 
ment being  deemed  necessary,  the  board  of  directors  of  the 
Ashbury  Company  sent  Sir  Cusack  Roney  and  Mr.  Tahour- 
din,  their  solicitor,  over  to  Brussels  with  authority  ^rom  the 
board  to  make  final  arrangements  in  relation  to  the  contracts 
of  the  30th  of  January,  *1866  ;  and  on  the  14th  of  Oc-  [277 
tober,  1865,  Sir  Cusack  Roney,  in  the  name,  and  professing 
to  act  as  the  agent  of,  the  Ashbury  Company,  entered  into 
the  contracts  referred  to  in  the  special  case,  as  marked  X, 
Y,  and  Z. 

Contract  X  purports  to  be  made  between  Messrs.  Gillon 
&  Baertsoen  of  the  first  part,  the  Ashbury  Company  of  the 
second  part,  and  Messrs.  Riche  Brothers  of  the  third  part. 
It  has  reference  mainlv  to  the  stipulation  in  the  former  con- 
tract with  regard  to  the  option  to  take  the  concession  from 
Tournai  to  Douai,  which  it  modifies  to  some  extent,  as  to 
the  period  during  which  the -option  of  the  defendants'  com- 
pany to  accept  or  decline  the  concession  is  to  be  exercised. 
The  material  parts  of  it,  with  reference  to  the  questions  in 
this  case  are,  that  it  provides  that  the  conventions  of  the 
contract  of  the  30th  oi  January,  1865,  as  to  the  Antwerp 
and  Tournai  section  of  the  line,  are  to  be  strictly  maintained, 
except  th^t  the  Ashbury  Company  are  to  appoint  three  in- 
stead of  two  commissioners  of  the  societe  anonyme,  as  origi- 
nally stipulated. 

The  contract  Y  was  an  additional  or  supplemental  agree- 
ment to  the  contract  B,  modifying  the  quantities  of  work 
and  the  distribution  of  the  cost  of  construction,  in  conse 
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quenge  of  changes  in  the  statutes  of  the  societe  anonyme, 
required  by  the  Belgian  government. 

The  contract  Z  purports  to  be  made  between  the  Ashbury 
Company,  represented  by  Sir  Cusack  Roney,  on  the  one 
hand,  and  Messrs.  Riche  Brothers,  on  the  other. 

After  reciting  the  contracts  of  the  30th  of  January,  186S, 
and  that  it  had  been  agreed  that  the  capital  of  the  societe 
anonyme  for  the  Antwerp  and  Tournai  Railway,  which  was 
to  be  32,760,000  francs,  should  be  represented  bv  55,000 
bonds,  at  3  per  cent.,  on  a  capital  of  500  francs,  reckoned  at 
250  francs,  and  bv  38,020  shares  of  500  francs  each,  and  a 
wish  to  modify  the  agreement  between  the  Ashbury  Com- 
pany and  Riche  Brothers,  it  is  substituted  as  a  final  settle- 
ment of  the  rights  and  liabilities  of  the  Ashbury  Company 
and  Messrs.  Riche. 

After  articles  in  substance  binding  the  Ashbury  Conapany 
to  complete  the  societe  anonyme,  and  binding  Messrs.  Riche 
Brothers  to  carry  out  the  construction  of  the  line,  in  accord- 
2781  ance  *with  the  conditions  already  settled  between  them 
and  the  proposed  societe  anonyme,  it  is  declared  that  Messrs. 
Riche  Brothers  have  accepted  the  contract  only  after  having 
secured  to  themselves  and  obtained  the  co-operation  of  the 
Ashburj  Company,  who  have  bound  themselves  to  supply 
them  with  the  funds  necessary  for  the  carrying  out  of  their 
undertaking,  and  the  Ashbury^Company  bind  themselves  to 
pay  into  the  funds  of  the  societe  anonyme  an  amount  in  cash 
of  15,316,000  francs,  in  exchange  for  the  55,000  bonds,  taken 
at  the  rate  of  250  francs  each,  part  of  the  intended  capital 
of  the  proposed  societe  anonyme,  and  3,132  shares  taken  at 
par,  such  payments  to  be  effected  gradually  in  the  propor- 
tion of  the  payments  that  were  to  be  made  to  Riche 
Brothers,  and  in  such  a  manner  that  the  latter  should  al- 
ways receive  from  the  societe  anonyme  an  amount  of  15,316 
francs,  in  cash,  upon  a  total  certificate  of  32,760  francs,  and 
so  on  in  the  same  ratio. 

There  are  also  provisions  in  the  contract  relating  to  the 
Douai  section  of  tne  line  in  the  event  of  the  concession  being 
claimed  and  accepted  by  the  Ashbury  Company,  but  it  is 
not  necessary  to  make  any  further  reference  to  them. 

I  have  thought  it  expedient  to  state  thus  fully  the  circum- 
stances under  which  tnese  contracts  were  entered  into,  as 
they  are  found  by,  or  are  to  be  inferred  from,  the  facts 
stated  in  the  special  case,  and  the  substance  of  such  of  their 
provisions  as  are  important,  because  the  manner  in  which 
the  contracts  are  connected  may  have  a  material  bearing 
upon  the  question  how  far,  if  not  originally  binding  on  the 
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Ashbury  company,  they  have  been  rendered  so  by  the  sub- 
sequent conduct  of  the  shareholders. 

Engjagements  somewhat  similar  to  those  which  were  en- 
tered into  with  reference  to  the  Belgian  concession  had  also 
been  entered  into  by  the  directors  of  the  Ashbury  Com- 
pany in  regard  to  a  concession,  in  Spain,  of  a  line  of  railway 
called  the  Madrid,  Placentia,  and  Malpartida  Railway, 
upon  which  large  advances  had  been  made  by  the  directors 
out  of  the  funds  of  the  Ashbury  Company.  In  neither  case 
was  there  any  ultimate  contract  bindiuff  the  Ashbury  Com- 
pany to  supply  any  fixed  or  rolling  stocK,  and  in  the  case  of 
the  Belgian  contracts,  the  substance  of  the  arrangements  en- 
/tered  into  was  that  the  Ashbury  Company  were  to  supply 
the  funds  for  the  construction  of  the  line. 

*The  plaintiff  having,  as  already  mentioned,  made  [279 
the  necessary  plans  and  surveys  for  constructing  the  line  of 
railway,  proceeded,  after  the  14th  of  October,  1865,  to  con- 
struct the  line,  and  entered  into  several  contracts  with  other 
persons  for  that  purpose. 

In  respect  of  this  work,  pay-sheets  were  sent  to  the  so- 
cifete  anonyme,  apprpved  and  signed  by  Mr.  McCandlish, 
as  engineer,  and  the  proper  proportion  of  each  pay-sheet 
was  paid  in  cash  into  the  treasury  of  the  soci6te  anonyme 
by  the  directors  of  the  Ashbury  Company  in  the  name  of 
the  company. 

In  October,  1865,  the  board  appear  to  have  been  advised 
that  the  agreements  were  uUra  vires  of  the  directors,  and 
not  binding  on  the  company,  and  that  the  £26,000  could  not 
be  recovered  back ;  and  thereupon  a  scheme  for  the  trans- 
fer of  the  concession  was  revived  by  the  directors,  and  a 
company  was  projected  for  the  purpose  of  taking  over  the 
contracts,  to  be  called  the  Antwerp,  Toumai  and  Douai 
Railway  Contract  Companv,  Limited. 

The  hrst  information  with  reference  to  these  Belgian  con- 
tracts which  appears  to  have  been  given  to  the  shareholders 
generally  of  the  Ashbury  Company  was  at  the  third  annual 
general  meeting  of  the  company  on  the  5th  of  December, 
1865. 

That  meeting  was  convened  by  a  circular  of  the  27th  of 
November,  1865,  in  which  the  business  to  be  transacted  was 
stated  to  be,  irvher  alia^  '*  to  declare  a  dividend  payable  out  of 
the  balance  as  shown  by  the  balance  sheet  sent  there- 
with." 

The  balance  sheet  referred  to  was  made  up  to  the  30th  of 
September,  1865,  and  on  the  credit  side  were  the  following 
items: 
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"Advances  on  contracts : 
''Madrid,  Placentia  and  Malpartida  Rail  way  £41, 338  11  10 
"  Anvers,  Douai  and  Tournai  Railway  .     .      27.191  14    8'' 

At  this  meeting  it  appears  that  these  Belgian  and  Spanish 
contracts  were  the  subject  of  strong  observations,  and  that 
the  chairman  gave  the  meeting  to  understand  that  the  item 
in  respect  of  the  Belgian  contract  would  not  appear  again  in 
the  accounts,'  it  being  then  considered  that  it  would  be  taken 
over  by  the  Antwerp,  &c.,  Contract  Company  (*). 
280]  *A  resolution  was  passed  at  this  meeting  in  these 
terms,  viz.,  "That  the  accounts  now  read  be  approved  and 
adopted,"  and  a  dividend  for  the  year  was  declared  out  of 
the  oalance. 

On  the  20th  of  December,  1866,  an  extraordinary  general 
meeting  of  tke  Ashbury  Company  was  held,  at  which  a  com- 
mittee of  shareholders  was  appointed  "to  inquire  into  the 
past  proceedings  and  present  position  of  the  company,  and 
the  best  means  of  conducting  its  business  for  the  future, 
with  power  to  take  such  legal  advice  as  they  might  deem 
desirable,  and  report  to  an  early  meeting  of  the  share- 
holders." 

The  committee  proceeded  with  the  inquiry  referred  to 
them,  and  prepared  a  report ;  and,  at  an  extraordinary 
meeting  of  the  shareholders,  held  on  the  1st  of  Mav,  1867, 
the  report  was  read,  and  ordered  to  be  entered  on  the  min- 
utes of  the  company.  The  report  gives  the  history  of  the 
Belgian  contracts,  and  the  various  steps  taken  by  the  di- 
rectors in  regard  to  them,  together  with  observations  on  the 
advances  in  respect  of  the  enterprise  appearing  in  the  bal- 
ance slieet  of  tne  30th  of  September,  1866 ;  and  states,  in 
substance,  that  the  committee  had  been  advised  that  the 
contracts  were  ultra  vires,  and  that  the  shareholders  were 
not  bound  by  anything  that  had  subsequently  passed,  but 
that  the  directors  were  liable  to  replace  the  moneys  of  the 
company  which  had  been  misapplied  on  the  impeached 
transactions.  The  report,  however,  in  conclusion,  recom- 
mends an  endeavor  to  effect  an  amicable  settlement  with  the 
directors,  without  having  recourse  to  legal  proceedings. 
Three  of  the  shareholders  were  thereupon  deputed  by  the 
meeting  to  confer  with  the  directors,  with  the.  view  of  an 
agretJinent  being  arrived  at  on  the  matters  in  dispute. 

On  the  14th  of  May,  1867,  the  fifth  annual  meeting  of  the 
corn  puny  was  held.  This  meeting  was  convened  by  a  cir- 
cuiur  to  the  shareholders  stating,  among  other  objects  of 

(')  This  appeared  from  the  report  of  to  below,  which  was  printed  in  the  ap- 
the  coiuuiittee  of  investigation  referred    pendix  to  the  special  case. 
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the  meeting,  as  follows:  that  it  was  convened  ''to  receive, 
consider,  and  if  so  determined,  to  adopt  any  report  or  recom- 
mendation which  may  be  made  by  the  committee  appointed 
at  the  extraordinary  meeting  of  the  company  held  on  the 
1st  of  May,  instant,  to  confer  with  the  directors  with  the 
view  to  an  agreement  being  arrived  at  on  matters  in  dispute." 

At  this  meeting  a  balance  sheet  was  presented,  made  up 
to  the  *30th  of  September,  1866,  showing,  on  the  credit  [28 1 
side,  advances  on  the  Spanish  and  Belgian  contracts  in  pre- 
cisely the  same  form  as  that  appearing  on  the  balance  sheet 
of  the  previous  year.  Mr.  Hulse,  one  of  the  deputation  ap- 
pointed to  confer  with  the  directors  with  respect  of  these 
items,  reported  the  result  of  a  conference  with  the  directors, 
and  it  was  resolved  that  the  following  recommendation  of 
the  deputation  be  received  and  adopted,  viz. : 

*'That,  having  reference  to  the  proceedings  at  the  annual 
meeting  of  shareholders  in  the  year  1865,  in  regard  to  the 
intention  of  the  directors  and  other  parties  taking  over  the 
Antwerp,  Tournai  and  Douai  Railwaj  concession  contract, 
and  having  reference  also  to  the  anticipated  loss  on  the  said 
contract,  and  also  on  the  amount  advanced  by  the  Ashburj'- 
Company  on  the  Madrid,  Placentia  and  Malpartida  Railway 
''concession  contract,  and  the  differences  that  have  arisen  in 
regard  to  the  legality  of  these  items  of  expenditure  appear- 
ing in  the  Ashbury  Company's  accounts,  it  is  for  the  inter- 
ests of  the  company  that  the  following  arrangement  should 
be  accepted,  and  that  the  same  be  accepted  accordingly,  and 
that  it  be  referred  to  the  solicitor  of  the  company  to  carry 
it  out  in  such  way  as  counsel  shall  advise. 

*'lst.  Messrs.  James  Ashbury,  B.  Whitworth,  M.P.,  F. 
A.  Finney,  Alfred  Peek,  James"  Holden,  Thomas  Hodson, 
Jno.  Whitehead,  iun.,  W.  A.  Cunningham,  Thos.  Vickers, 
the  executor  of  John  Ashbury  and  Geo.  Wood,  by  them- 
selves or  their  nominees,  hereinafter  called  the  purchasers, 
to  purchase  from  the  Ashbury  Company  for  the  sum  of 
£,  ,  to  be  paid  by  four  equal  half-yearly  instalments 

secured  by  promissory  notes,  without  interest,  any  estate 
or  interest  wnich  the  company  may  have  in  the  Antwerp, 
Tournai  and  Douai  concession  contract,  and  the  Madrid, 
Placentia  and  Malpartida  concession  contract,  on  which  the 
company  may  have  paid  sums  amounting  together  to  the 
sum  of  £  .     All  interest  due  by  the  Spanish  govern- 

ment on  the  Malpartida  contract  advance  to  belong  to  the 
Ashbury  Company  to  this  date. 

''2d.  The  Ashbury  Company  to  take  any  legal  proceedings 
in  enforcing  the  claims,  or  defending  any  actions,  or  other- 


448  COURT  OF  EXCHEQUER.  [L.  R. 

1874  Riche  v.  Ashbury  Railway  Carriage  Co. 

wise  in  relation  to  the  said  businesses,  which  may  be  re- 
quired in  the  name  of  the  Ashbury  Company,  but  at  the 
282]  expense  of  the  said  ^purchasers,  who  are  to  indemnify 
the  Ashbury  Company  against  all  claims  and  liabilities 
which  have  arisen,  or  may  hereafter  arise,  in  connection 
with  the  said  concession  contracts,  or  either  of  them,  or 
which  may  be  incurred  in  using  the  name  of  the  company." 
Subject  to  this  resolution,  the  balance  -sheet  and  accounts 
for  the  year  ending  the  30th  of  September,  1866,  were  ap- 
proved and  adopted,  an  alteration  Deing  made  in  the  bal- 
ance sheet  by  omitting  the  amount  of  tne  advance  on  the 
Spanish  contract,  and  changing  the  entry  as  to  the  advance 
on  the  Antwerp  and  Tournai  contract  into  the  following 
form,  viz. 

"Advance  on  contracts,  viz.: 
"Madrid,  Placentia,  and  Malpartida  Rail- 
way, and  Anvers,   Douai  and  Tournai 
Railway,  taken  as  per  resolution  of  share- 
holders, May  14th,  1867 £27,705  0  3." 

It  was  resolved  also  that  the  shareholders  who  formed  the 
deputation  should  superintend  the  completion  of  the  pro- 
posed agreement. 

On  the  24th  of  December,  1867,  the  sixth  annual  meeting 
of  the  company  was  held. 

This  meeting  was  convened  by  a  circular  to  the  share- 
holders stating  that,  among  other  things,  the  meeting  was 
held  to  transact  the  following  business,  viz.,  "to  consider 
and,  if  so  determined,  to  sanction  a  certain  contract  which 
has  been  entered  into  by  the  company  with  the  directors 
thereof,  in  pursuance  of  a  resolution  passed  at  the  last  an- 
nual meeting  of  the  company,  held  on  the  14th  of  May, 
1867." 

At  this  meeting  it  seems  tolerably  clear  that  all  the  share- 
holders did  not  attend,  but  it  must  be  presumed  that  the  cir- 
cular was  sent  to  all.  The  deputation  reported  the  terms 
of  the  agreement  entered  into  with  the  directors,  which  was 
in  the  form  of  an  indenture  purporting  to  be  made  between 
the  Ashbury  Company  of  tne  first  part,  and  certain  direc- 
tors apd  shareholders  of  the  company,  therein  described  as 
the  purchasers,  of  the  second  part  (*). 

(')  By  this  deed,  after  reciting  that  vances,  which  appeared  in  the  accounts 

the  company  had  been  engaged  in  ne-  submitted  to  the  general   meeting  of 

gotiations  and  transactions  connected  the  company  as  amounting  in  1805  to 

with  the  Belgian  and  Spanish  railways  £68,530  Qs.  6d.,  but  which  had  been 

in  question  and  with  the  Antwerp,  &c.»  reduced  in  1866  to  £62,380  6«.  2d.  ;  and 

Contract  Company,   in  the  course  of  that  the  company  had  been  advised  that 

which  the  company  had  made  large  ad-  all  negotiations  and  transactions  on  its 
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*The  resolution  of  the  14th  of  May,  1867,  for  the  [283 
settlement  of  the  differences  between  the  directors  and  the 
company  was  sanctioned  and  confirmed,  and  it  was  resolved 
that  the  agreement  reported,  which  had  been  entered  into  in 


behalf  or  on  its  account  with  respect  to 
the  said  railways  were  ultra  vires,  and 
that  the  company  was  not  bound  there- 
by, and  that  the  company  in  fact  dis- 
claimed all  liability  and  obligation  in 
respect  thereto,  and  had  required  the 
parties  of  the  second  part  (being  or 
representing  the  directors  of  the  com- 
pany who  entered  into  such  negotiations 
and  transactions  on  the  part  of  the 
company)  to  take  upon  themselves  all 
the  contracts  and  liabilities  arising  out 
of,  or  connected  with,  or  consequent 
npon  such  negotiations  and  transac- 
tions, and  to  indemnify  the  company 
therefrom  as  thereinafter  provided ; 
and  that  with  a  view  to  the  future  sat- 
isfactory working  of  the  affairs  of  the 
company  certain  proposals,  having  for 
their  object  a  settlement  of  all  disputes 
and  differences  in  relation  to  or  arising 
out  of  the  matter  aforesaid,  were  made 
to  a  special  meeting  of  the  company, 
held  on  the  14th  of  May,  1867,  (reciting 
the  proposals  and  their  adoption,  and 
that  it  was  referred  to  the  solicitor  of 
the  company  to  carry  them  out  in  such 
way  as  counsel  should  advise) ;  and 
that  since  the  date  of  the  meeting  cer- 
tain arrangements  had  been  made  be- 
tween the  company  and  the  purefuuera, 
under  which  £18,938  ISa.  Ud,  had  been 
paid  by  the  purchasers  to  the  company 
in  discnarge  and  settlement  of  one-half 
of  the  sum  of  £27,705  Os.  M. ,  and  of  all 
claims  for  interest  which  either  of  the 
parties  had  upon  the  others  in  respect 
of  the  several  monetary  transactions 
arising  out  of  the  matters  thereinbefore 
mentioned  up  to  the  dOth  of  Septem- 
ber, 1867. 

It  was  witnessed  that  in  pursuance 
of  the  resolution  and  arrangements, 
and  in  consideration  of  the  agreement 
tibereinafter  entered  into  and  the  prom- 
issory notes  to  be  given  by  the  pur- 
chasers, the  company  agreed  with  the 
purchasers  as  follows : 

1.  That  the  company  would,  at  the 
request  and  expense  of  the  parties  re- 
quiring the  same,  make,  do,  and  exe- 
cute idl  such  assignments,  acts,  mat- 
ters, and  things,  as  the  purchasers 
respectively,  or  their  counsel,  might 

10  Eno.  Rep. 


reasonably  require  and  advise,  for  as- 
signing to  and  vesting  in  the  purchasers 
and  their  respective  executors  and 
administrators,  in  proportion  to  the 
amounts  to  be  paid  by  them  respect- 
ively upon  the  said  promissory  notes, 
all  the  rights,  claims,  estates,  interest, 
and  benent  of  every  description  which 
the  company  had,  or  were  supposed  'to 
have,  upon  or  in  respect  of  or  in  rela- 
tion to  the  said  Spanish  and  Belgian 
railways  respectively,  or  the  conces- 
sions thereof  respectively,  or  the  fixed 
or  rolling  plant  thereof  respectively, 
and  the  deposits,  caution- moneys  and 
other  sums,  and  interest  or  dividends 
made,  or  paid,  or  accrued,  or  thereafter 
to  accrue,  in  relation  thereto  or  con- 
nected therewith,  and  all  contracts  and 
securities  for  the  same,  and  the  benefit 
of  all  sub-contracts  which  had  been 
made,  or  expressed  to  be  made,  in  con- 
nection therewith,  with  governments, 
or  companies,  or  individuals. 

2.  Tliat  the  purchasers  should  be 
considered  as  having  been  let  into  pos- 
session of  the  purchased  property  on 
the  30th  of  September,  1866. 

By  the  three  following  clauses  the 
putchasers  agreed,  on  the  execution  of 
the  indenture  by  the  company,  to  make 
and  deliver  to  the  company  their  re- 
spective promissory  notes  for  the  re- 
spective sums  set  opposite  to  their 
names  in  the  schedule,  and  (in  the  same 
proportion)  to  indemnify  and  save  harm- 
less the  company  and  their  property 
and  effects  from  and  against  all  the  ob- 
ligations of  everv  description  which 
had  been  entered  mto  or  undertaken  by 
the  company  or  a^7  of  its  directors 
or  agents,  in  respect  of  and  arising  out 
of  the  contracts  and  pren^ises  agr^  to 
be  assigned,  or  upon  the  use  of  the 
company's  name  in  pursuance  of  the 
following  clause : 

6.  That  the  company  should,  at  the 
costs  and  risks  of  the  purchasers,  allow 
its  name  to  be  used  as  plaintiff  or  de- 
fendant, as  the  case  might  require,  in 
or  about  any  actions,  suits,  or  other 
proceedings  which  might  be  commenced 
or  prosecuted  in  relation  to  the  prem- 
ises. 
67 
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284]  pursuance  of  that  *resolution,  should  be  adopted  and 
confirmed,  and  the  seal  of  the  company  should  be  affixed 
thereto. 

The  balance  sheet  made  up  to  the  30th  of  September,  1867, 
was  also  adopted  with  this  modification,  that  the  entry 
which  stood  previously  ''Advances  on  contracts,  £26,783 
7s,  4^."  was  directed  to  stand  thus  on  the  credit  side  of  the 
account — "Advances  to  be  refunded,  in  accordance  with  a 
resolution  passed  at  a  meeting  of  shareholders  on  the  14th 
of  May,  1867,  £27,705  0^.  3d7'  The  seal  of  the  company 
was  accordingly  affixed  to  the  indenture,  which  was  also 
duly  executed  by  the  other  parties  to  it. 

Under  these  circumstances,  it  was  contended  before  us  on 
behalf  of  the  defendants,  first,  that  the  contracts  with  the 

glaintiflf  were  ultra  vires  of  the  directors  of  the  Ashbury 
ompany ;  secondly,  that  they  were  incapable  of  ratifica- 
tion by  the  shareholders  so  as  to  render  them  binding  on 
the  company  in  its  corporate  character ;  thirdly,  that,  if  not 
incapable  of  ratification,  they  were  not,  in  fact,  ratified  and 
rendered  binding. 

As  regards  the  first  of  these  contentions,  we  intimated 
.  285]  during  *the  argument  our  opinion  that  the  Belgian 
contracts  were  in  excess  of  the  powers  of  the  directors;  and 
beyond  the  scope  of  the  memorandum  of  association :  Tay- 
lor V.  Chichester  and  Midhurst  Railway  Co.  (*)  I  agree 
entirely  with  my  Brother  Bramwell  in  his  observations  on 
the  language  of  the  memorandum  of  association  to  the  effect 
that  the  words  ''carry  on  the  business  of  mechanical  en- 
gineers and  general  contractors"  cannot  be  held  to  author- 
ize generally  the  making  of  any  contract  whatever.  They 
must,  having  regard  to  the  context,  be  restrained  to  contracts 
for  the  execution  by  the  company,  or  their  servants,  or 
agents,  of  mechanical  engineering  works,  or  other  like 
works,  and  cannot  be  extended  to  such  contracts  as  those  in 
question. 

The  history  of  the  formation  of  the  company,  though 
perhaps  not  admissible  for  the  purpose  of  construing  the 
memorandum,  shows  that  such  contracts  were  never  con- 
templated ;  for  the  business  purchased,  which  had  been  car- 

7.  That  nothing  therein  contained  and  transactions  were  ultra  vires,  if 
should  be  construed,  deemed  or  taken  they  should  be  advised  so  to  do,  in  any 
to  be  an  admission  by  the  company  that  proceedings  at  law  or  in  equity  which 
all  or  any  of  the  negotiations  and  trans-  might  be  taken,  commenced,  or  prose- 
actions  thereinbefore  mentioned  were  cuted  against  the  company  in  respect 
legally  binding  on  the  company,  or  to  of  the  said  negotiations  and  transac- 
prec^u4e  the  company  from  maintain-  tions,  or  any  of  them, 
ing  and  alleging  that  such  negotiations  (>)  Law  Kep.,  2  Ex.,  356. 
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ried  on  by  Mr.  John  Ashbury  at  Openshaw  and  Arkwick, 
had  never  been  extended  to  the  construction  of  railways,  or 
to  agreements  of  a  "financing"  description. 

As  regards  the  second  point,  namely,  that  the  contracts 
were  incapable  of  ratification  by  the  shareholders  so  as  to 
render  them  binding  on  the  company  in  its  corporate  charac- 
ter, ^t  was  argued  on  behalf  of  the  defendants  that  the  con- 
tracts in  question  were  so  entirelv  beyond  the  competency 
of  the  company,  that  if  every  shareholder  had  agreed  to 
them,  and  the  corporate  seal  had  been  affixed  to  them,  tliey 
would  nevertheless  have  been  invalid  ;  and  this  was  said  to 
result  from  the  true  construction  and  effect  of  the  Companies 
Act,  1862,  under  which  the  company  was  constituted.  In 
support  of  this  proposition  it  was  contended  that  the  con- 
tracts in  question  being  beyond  the  scope  of  the  memo- 
randum of  association  were  impliedly  forbidden  by  the 
provisions  of  the  4th,  8th,  and  12th  sections  of  the  act ;  that 
although  within  certain  limits  provision  is,  by  the  joint 
effect  of  ss.  12, 13,  and  50,  made  for  changes  or  modifications 
of  the  conditions  contained  in  the  memorandum  of  asso- 
ciation in  pursuance  of  a  special  resolution,  yet  that  the  power 
to  change  or  modify  the  conditions  of  the  memorandum  is 
limited  to  the  increase  or  the  consolidation  of  the  capital 
*or  its  division  into  shares,  or  its  conversion  into  [286 
paid-up  shares  or  stock,  or  by  s.  13  to  a  change,  with 
the  approval  of  the  Board  of  Trade,  of  the  name  of  the 
company ;  and  that  the  4th  of  the  company's  articles  of  asso- 
ciation, therefore,  in  so  far  as  it  impliedly  authorized  an 
extension  of  the  business  of  the  company  by  a  special  reso- 
lution, was  at  variance  with  the  express  provisions  and 
spirit  of  the  act  and  wholly  nugatory ;  and  that  it  was  im- 
possible by  any  such  resolution  to  enlarge  the  corporate 
capacity  of  the  company  so  as  to  embrace  such  contracts  as 
those  in  question. 

It  was  not  denied  that  if  the  corporate  capacity  of  the 
company  could  be  extended  by  such  a  resolution,  then  that 
contracts,  which  would  have  been  regular  and  binding  if 
such  a  resolution  had  been  passed,  might  be  subsequently 
sanctioned  and  ratified  by  all  the  shareholders,  if  entered 
into  by  the  directors  without  having  previously  obtained  the 
requisite  authority. 

But  on  the  ground  that  the  corporate  capacity  of  the  com- 
pany was  incapable  of  such  extension,  it  was  sought  to  dis- 
tinguish this  case  from  those  of  Spackman  v.  Moans  ('), 

(>)  Law  Rep.,  8  H.  L.  C,  171. 
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Evans  v.  SmaUcorribe  (*),  and  HovMsworth  v.  Evans  ('),  in 
all  of  which  it  was  taken  for  granted  that  the  contracts  then 
in  question  might,  though  ultra  vires  of  the  directors,  have 
been  ratified  with  the  assent  of  all  the  shareholders,  the 
company  in  those  cases  having  been  established  under  a 
different  act,  viz.,  the  7&8Vict.  c.  110,  and  the  contracts 
impeached  not  having  been  either  expressly  or  impUgdly 
prohibited  by  the  conditions  on  whicli  the  company  was 
originally  constitnted. 

Mr.  Watkin  Williams  also,  upon  this  point,  adopted  a^ 
part  of  his  argument  the  following  passage  from  Lindley 
on  the  Law  of  partnership,  vol.  i.  p.  262-:  "  With  respect  to 
those  acts  which  directors  nave  no  power  to  do  at  all,  it  must 
be  borne  in  mind  that  corporations  have  no  greater  capacity 
than  is  conferred  upon  tnem  by  their  constitution.  They 
exist  for  certain  purposes  more  or  less  well  defined  in  the 
instrument  incorporating  them,  but  they  exist  for  no  other 

{)urposes,  and  a  corporation  created  for  one  purpose  cannot 
awfully  do  anything  which  is  foreign  to  the  purpose  for 
which  alone  it  was  created.  If,  therefore,  it  can  be  predi- 
287]  cated  of  an  v  contract  ^entered  into  by  or  on  behalf  of  a 
body  corporate  that  such  contract  is  uUra  vires,  i.  e.,  one 
into  which  the  corporation,  even  with  the  assent  of  all  its 
members,  cannot  legally  enter,  such  contract  must  necessa- 
rily be  invalid.  .  .  .  There  is  an  important  difference 
between  incorporated  and  unincorporated  companies,  for 
whilst  it  is  competent  for  all  the  shareholders  of  an  unincor- 

E orated  company  to  depart  from  the  agreement  entered  into 
y  each  with  the  others,  it  is  not  competent  for  all  the  share- 
holders of  a  company  incorporated  by  charter  or  statute  to 
do  anything  contrary  thereto ;  nor  can  a  corporate  body  be 
estopped  by  deed  or  otherwise  from  showing  that  it  could 
have  had  no  power  to  do  that  which  it  purports  to  have 
done."  It  was  argued  also  that  the  case  of  tne  Phosphate 
of  Lime  Co.  v.  Oreen  (*),  in  which  it  was  held  (the  company 
having  been  constituted  under  the  Companies  Act,  1862) 
that  arrangements  made  by  the  directors  or  a  company  which 
were  expressly  forbidden  by  the  articles  of  association,  and 
therefore  ultra  vires,  might  be  rendered  binding  by  the  sub- 
sequent assent  and  acquiescence  of  all  the  shareholders,  was 
distinguishable  from  the  present  one ;  on  the  ground  that 
what  was  there  done  was  merely  in  contravention  of  the 
articles  of  association,  but  not  inconsistent  with  the  con- 
ditions of  the  memorandum,  there  being  power  under  s.  50 

(')  L&vf  Rep.,  3  H.  L.  C,  249.  («)  Law  Rep.,  8  H.  L.  C,  268. 

(»)  Law  Rep.,  7  C.  P.,  43. 
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of  the  Companies  Act,  1862,  to  alter  the  articles,  to  an  extent 
not  permitted  as  to  the  memorandum,  by  means  of  a.special 
resolution  ;  and  that  what  was  done  tlierefore  was  within 
the  competency  of  the  company,  though  done  irregularly. 

On  the  other  hand,  it  was  contended  on  behalf  of  the 
plaintiff,  that  the  memorandum  of  association  and  the 
articles  must  be  read  together,  and  that  the  statement  in  the 
former  of  the  objects  of  the  company  must  be  qualified  by 
article  4,  giving  power  by  means  of  a  special  resolution  to 
extend  the  company's  business  to  other  objects  and  pur- 
poses than  those  described  in  the  memorandum ;  and  tnat, 
if  thus  construed,  the  contracts  in  question  were  within  the 
competency  of  the  company,  and  that  at  all  events  they 
were,  upon  the  authority  of  SpacTanan  v.  Moans  ('),  and  the 
other  cases  following  it,  capable  of  ratification  with  the 
assent  of  all  the  sharenolders. 

The  point  does  not  appear  to  have  been  taken  by  the  de- 
fendants in  the  court  below,  nor  does  the  attention  of  that 
court  appear  to  *have  been  directed  to  the  express  ]^288 
provisions  of  s.  12  of  the  Companies  Act,  1862,  prohibiting, 
with  the  exceptions  already  mentioned,  any  alteration  m 
the  conditions  of  the  memorandum  of  association,  or  to  the 
difference  between  the  provisions  of  the  Companies  Act, 
1862,  and  those  of  7  &  8  Vict.  c.  110,  which  contains  no  ex- 
press prohibition  of  an  alteration  after  registration  of  the 
Dusiness  or  objects  of  the  company ;  and  it  was  assumed  by 
Channell,  B.,  and  indeed  by  all  the  learned  barons,  and 
regarded  as  material  to  the  question  of  ratification,  that  un- 
der the  4th  of  the  articles  of  association  means  were  (as  ex- 
pressed by  Channell,  B.)  **  provided  for  formally  extending 
the  business  of  the  company  so  as  to  include  the  contract 
with  the  plaintiff." 

It  appears  to  me,  however,  that  the  memorandum  of  asso- 
ciation and  the  articles  are,  by  the  Companies  Act,  1862, 
treated  as  distinct,  and  that  the  memorandum  cannot  be  so 
qualified  by  the  articles  as  to  reserve  powers  to  extend  or 
change  th^e  business  or  objects  of  the  company  by  means  of 
a  special  resolution. 

The  subsequent  act  of  30  &  31  Vict.  c.  131,  amending  the 
Companies  act,  1862,  extends  by  s.  8  the  power  to  modify 
the  conditions  contained  in  the  memorandum  of  association, 
BO  far  a43  to  render  unlimited  the  liability  of  its  directors  or 
managers,  or  of  the  managing  director;  but  the  circum- 
stance that,  in  extending  the  power  of  modifying  the  memo- 
randum of  association,  such  power  is  only  given  to  a  lim- 

(')  Law  Rep.,  3  H.  L.  C,  171. 
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ited  extent,  furnishes,  to  my  mind,  a  strong  argument  that 
the  legislature  intended  that  the  operations  of  tlie  company 
and  its  capacity  to  contract  in  its  corporate  character  should 
be  unchangeably  fixed  and  restrained  b^  the  terms  of  the 
memorandum,  and  that  the  articles,  with  the  exceptions 
specified  in  ss.  12  and  13,  are  to  be  subject  to  or  in  entire 
consistency  with  the  memorandum.  If  so,  then,  as  the  con- 
tracts in  question  are  not  such  as  were  contemplated  by  the 
incorporation  of  the  company,  and  are  in  excess  of  its  statu- 
tory powers,  they  must  be  void,  unless  they  are  such  as  can 
be  rendered  valid  by  the  assent  of  all  the  shareholders :  see 
Society  of  Practical  Knowledge  v.  Abbott  (') ;  Bagshaw  v. 
Eastern  Union  Ry,  Co.  (") ;  Coleman  v.  Eastern  Counties 
289]  If,y,  Co.  {*) ;  East  Anglian  Ry.  Co.  v.  Eastern  *Coun- 
ties  Ry.  Co.  (*) ;  Mayor  of  Norwich  v.  Norfolk  Ry.  Co.  (*) 
Taylor  v.  Chichester  and  Midhurst  Ry.  Co.  (*) 

Is  there  authority,  then,  that  in  such  a  case  as  the  present 
the  assent  of  all  the  shareholders  can  render  the  contracts  valid 
as  contracts  of  the  corporation  ?  The  case  of  Spackman  v. 
Evans  (')  and  the  other  cases  following  it  in  tide  House  of 
Lords  are  relied  on  as  authorities  to  that  effect ;  but  there 
are  differences  between  the  provisions  of  the  Companies  Act, 
^1862,  and  those  of  7  &  8  Vict.  c.  110,  which  may  well  jus- 
tify the  distinction  contended  for  by  the  defendants  between 
the  case  of  companies  constituted  under  that  act  and  of 
companies  under  the  act  of  1862,  and  account  for  the  view 
taken  bv  the  House  of  Lords  as  to  the  power  of  all  the 
shareholders  to  ratify  a  contract  ultra  vires  of  the  directors, 
and  apparently  beyond  the  scope  of  the  incorporation ;  but, 
at  all  events,  I  think  the  fact  that  there  are  no  such  prohibi- 
tory words  in  7  &  8  Vict.  c.  110,  as  are  to  be  found  in  s.  12 
of  the  Companies  Act,  1862,  and  that  the  effect  of  such  pro- 
hibitory words  therefore  was  never  considered  by  the  House 
of  Lords,  is  of  itself  sufficient  to  show  that  the  view  taken 
in  those  cases  is  not  necessarily  binding  in  the  present  one. 

The  7th  section  of  7  &  8  Vict.  c.  110,  requires  that  com- 
panies constituted  under  it  should  be  formed  by  a  deed  set- 
ting forth  among  other  things  the  business  or  purpose  of 
the  company,  and  bv  s.  25,  on  obtaining  a  certificate  of  com- 
plete registration,  the  shareholders  are  to  be  incorporated 
tor  the  purposes  of  the  trade  or  business  for  which  the  com- 
pany was  formed,  according  to  the  provisions  of  the  act  and 
of  the  deed ;  but  s.  7  also  gives  the  power  of  registering  a 

0)  2  Beav.,  569.  (*)  11  C.  B.,  776;  21  L.  J.  (C.P),  23. 

(«)  7  Hare,  114.  <*)  4  E.  <fe  B.,  897. 

(»)  10  Beav.,  1.  («)  Law  Rep.,  2  Ex.,  356. 

O  Law  Rep.,  8  H.  L.  C,  171. 
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further  or  supplemental  deed  if  not  repugnant  to  the  act, 
for  the  purpose  of  supplying  any  omission  or  defect  as 
regards  the  matters  required  to  be  set  forth  in  the  deed  of 
settlement,  and  under  such  a  supplementary  deed  such 
alterations  in  the  mode  of  dealing  with  the  forfeiture  of 
shares  might  have  been  adopted  as  were  the  subject  of  the 
contracts  made  in  the  case  oi  the  Agriculturists'  Cattle  In- 
surance Company,  out  of  which  Spackman  v.  Evans  (').  and 
the  other  cases  which  followed  it  arose.  Upon  this  view, 
therefore,  7  &  8  Vict.  c.  110  provided  means  for  *for-  [290 
mally  giving  effect  to  the  contracts  which  were  asserted  to 
have  been  ratified  in  those  cases. 

It  is  true  that  this  distinction  was  not  adverted  to  in  those 
cases,  but  there  was  no  occasion  to  institute  any  comparison 
between  the  two  acts,  or  to  put  any  construction  on  tne  act 
of  1862.  But  in  DenPs  Case^  In  re  the  Anglo-Moravian 
Hungarian  Junction  Railway  Co.  ('),  decided  by  Lord 
Chancellor  Selborne  since  the  argument  in  this  case,  it  was 
held  that,  under  the  Companies  Act,  1862,  articles  of  asso- 
ciation professing  to  confer  authority  to  modify  the  memo- 
randum beyond  the  limited  extent  allowed  by  the  act  are 
void,  and  the  necessity  of  a  rigid  adherence  to  the  directions 
of  the  act  is  insisted  on.  The  Lord  Chancellor  says  in  giv- 
ing judgment,  "We  must  not  forget  the  important  change 
made  by  the  act  which  introduced  limited  liaoility.  Before 
that  act,  partners  in  a  trading  partnership  could  not  pre- 
scribe a  limit  to  their  liability.  In  favor  of  the  sharehold- 
ers the  Legislature  permitted  a  limit  to  be  placed  on  the  lia- 
bility, but  it  prescribed  the  means  by  which  alone  this  could 
be  done,  and  those  means  must  be  exactly  adhered  to ;  and 
the  act  expresslj^  says  that  it  must  be  done  by  the  memo- 
randum or  association.  *'Then  the  23d  section  of  the  act 
Provides  that  any  subscriber  of  the  memorandum  shall  be 
eemed  to  have  agreed  to  become  a  member  of  the  com- 
pany, and  shall  be  entered  as  a  member  on  the  register ;  and 
the  38th  section  provides,  that  the  members  of  the  company 
shall  be  liable  for  no  more  than  the  unpaid  portion  of  their 
shares.  All  these  provisions  have  reference  to  the  memo- 
randum by  which  the  shares  are  to  be  limited.  In  the  pres- 
ent case,  the  memorandum  mentions  the  limit  of  the  shares ; 
and  the  effect  of  a  person  subscribing  the  memorandum  was 
to  make  him  liable  for  £20  on  each  share,  and  in  some  way 
or  other  he  must  pay  it.  That  was  laid  down  expressly  in 
the  case  decided  by  Lord  Justice  Griffard,  In  re  Baglan 

0)  Law  Rep.,  WI.  L.  C,  171.  (»)  Law  Rep.,  8  Ch.  Ap.,  771. 

^  (»)  Law  Rep.,  6  Ch.  Ap.,  846. 
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Hall  CoUiery  Co.  ('),  who  said  that  if  there  were  in  that  re- 
spect a  contradiction  between  the  articles  and  the  memomn- 

dum,  the  articles  must  give  way Then  the  12th. 

section  of  the  act  provides,  that  the  conditions  contained  in 
the  memorandum  of  association  may  be  modified  to  a  lim- 
ited extent  if  the  articles  authorize  it.  But  that  could  only 
291]  be  *done  (I  am  si)eaking  of  the  law  as  it  stood  at  the 
time  when  the  question  in  this  case  arose)  by  the  increase  of 
capital  or  the  consolidation  or  division  of  stock  ;  and  then 
the  clause  goes  on,  'but  save  as  aforesaid,  and  save  as  here- 
inafter provided  in  the  case  of  a  change  of  name,  no  altera- 
tion shall  be  made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  association.'  It  is  quite 
certain  that  under  that  (ilause,  if  there  be  found  anything  in 
the  articles  limiting  the  liability  of  the  shareholders  in  a 
waiy  inconsistent  with  the  memorandum — anything  tending 
to  reduce  the  liabilitjr  of  the  shareholders  thereby  pre- 
scribed—it is  simply  void." 

The  privilege  of  contracting  as  a  corporation  and  with  a 
limited  liability  is  conferred,  only  subiect  to  the  express 
direojtions  and  limitations  of  the  act,  of  which  it  seems  to 
me  to  be  the  policy  as  well  as  the  true  construction,  to  ig- 
nore (so  to  speak)  the  existence  of  the  corporation  and  the 
power  of  the  shareholders,  even  when  unanimous,  to  con- 
tract or  act  in  its  name  for  any  purpose  substantially  be- 
yond or  in  excess  of  its  objects  as  denned  b  v  the  memoran- 
dum of  association ;  but  if  the  business  of  a  company  as 
thus  defined  could  be  extended  or  altered  by  the  consent  of 
all  the  shareholders,  notwithstanding  the  express  prohibi- 
tion of  s.  12,  there  would  be  an  easy  means  of  acquiring 
exceptional  privileges  whilst  completely  evading  the  act. 

A  company  registered  for  one  purpose  would  practically 
obtain  powers  to  carry  out  in  its  corporate  name  and  char- 
acter, and  with  a  limited  liability  on  the  part  of  the  share- 
holders, objects  entirely  different,  and  might  undertake 
business  or  contracts  altogether  at  variance  with  its  object 
as  set  forth  in  the  registered  memorandum,  without  any  not 
tice  whatever  to  the  public.  The  shareholders  in  such  a 
company  might  of  course  change  from  day  to  day,  and 
persons  buying  shares,  or  even .  entering  into  contracts  on 
the  faith  of  the  registered  memorandum,  might  find  all  the 
funds  of  the  company  already  pledged  for  totally  different 
objects.  Of  course  the  individual  shareholders  assenting 
would  have  no  just  ground  of  complaint,  but  the  fact  that 
their  acts  might  thus  operate  to  the  prejudice  of  strangers 
subsequently  acquiring  shares,  or  contracti%  with  them 
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on  the  faith  of  the  registered  documents  of  the  company, 
goes  far  to  prove  to  me  that  though  all  join  in  a  contract 
*beyond  the  competency  of  the  company,  the  con-  [292 
tract  cannot  be  regarded  as  a  contract  bv  the  corporation, 
but  must  be  dealt  with  as  one  binding  the  shareholders,  if 
at  all,  merely  as  individuals  and  not  m  their  corporate  ca- 
pacity. 

I  admit  that  at  common  law  (as  was  resolved  in  the  case 
of  Sutton^  8  Hospital  ('),  when  a  corporation  is  duly  created 
all  other  incidents  are  tacite  annexed,  such  as  ability  to 
purchase  and  alien,  to  sue  and  be  sued,  and  to  use  what 
seal  they  will ;  and  that  even  a  clause  in  their  charter  re- 
straining them  from  aliening  or  demising  but  in  a  certain 
form,  though  an  ordinance  testifying  the  desire  of  the 
Crown,  is  to  be  deemed  but  a  precept  and  not  binding  in 
law,  so  that  a  corporation  thus  constituted  acquires  rights 
of  contracting  as  extensive  as  those  of  a  natural  person ; 
but  the  question  under  consideration  has  reference  to  the 
creation  of  corporations  by  statute  with  a  limited  scope  and 
objects,  and  to  the  true  construction  of  the  statute  law  in 
regard  to  such  bodies,  a  question  which  depends  neces- 
sarily, to  a  ^at  extent,  where  the  legislative  provisions 
are  not  unmistakably  clear  and  express  the  other  way,  on 
the  general  policy  of  such  legislation. 

No  doubt,  as  observed  by  Lord  Cranworth,  Shrewsbury 
and  Birmingham  By,  Co.  v.  North  Western  By.  Co.  ('), 
when  the  Legislature  constitutes  a  corporation  it  gives  to 
that  body  prima  fade  an  absolute  right  of  contracting. 
But  he  goes  on  to  say,  "that  this  prima  fade  right  does 
not  exist  in  any  case  where  the  contract  is  one  which,  from 
the  nature  and  objects  of  the  incorporation,  the  corporate 
body  is  expressly  or  impliedly  prohibited  from  making." 

Adopting  this  view,  what  can  rebut  more  strongly  the 
presumption  of  a  ^ma/acee  general  authority  to  contract 
than  an  express  provision  that  the  scope  and  oDJects  of  the 
company,  as  originally  declared  by  its  memorandum  of  as- 
sociation, shall  De  unchangeable,  and  in  effect,  therefore, 
that  its  corporate  capacity  snail  exist  only  within  the  limits 
and  for  the  purposes  thus  defined  I 

This  argument  is  rendered  more  cogent  by  the  considera- 
tion that  the  registered  memorandum  is  notice  to  the  public 
pf  the  purposes  for  which  alone  the  corporation  exists,  and 
of  the  scope  of  its  powers ;  and  that,  in  the  case  of  a  regis- 
tered company,  those  who  contract  with  it  must  be  taken  to 
have  read  its  registered  *documents,  and  to  be  aware  [293 

(»)  10  Co.,  80  b.  (*)  e  H.  L.  C,  at  p.  135 ;  26  L.  J.  (Ch.)  at  p.  493. 

10  Eng.  Rep.  68 
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of  any  restrictions  imposed  by  them  on  its  capacity  to  con- 
tract :  Royal  British  Bank  v.  Turquand  (*). 

As  to  contracts  substantially  beyond  its  scope  and  objects, 
I  prefer  to  regard  the  case  as  one  of  incapacity  to  contract, 
rather  than  of  illegality,  and  the  corporation  as  if  it  were 
non-existent  for  the  purpose  of  such  contracts.  If,  then,  I 
am  correct  in  this  view,  how  can  the  individual  assents  of  all 
the  shareholders  be  sufficient  to  affirm'  or  give  validity  to  a 
contract  which  is  beyond  the  scope  and  objects  of  the  mem- 
orandum, so  as  to  render  it  a  conti-actof  the  ideal  legal  body, 
which  exists  only  as  a  corporation,  and  with  powers  and  ca- 
pacity which  are  thus  admittedly  exceeded  1 

I  am  unable  to  agree  mth  my  late  Brother  Channell,  that 
it  is  settled  by  the  more  recent  authorities  that  shareholders 
in  a  company  registered  under  the  act  of  1862  may  bind 
themselves  in  their  corporate  capacity  by  their  individual 
assents  to  contracts  not  authorized  by  the  memorandum  of 
association.  I  cannot  regard  the  cases  of  Spackiaan  v. 
Etans  ('),  Evans  v.  SmaUcombe  ('),  and  Houldsworth  v. 
Evans  (*),  as  authorities  to  that  effect ;  and  I  know  of  none 
others  which  can  be  so  regarded.  They  may  well  do  so  with 
respect  to  any  matter  as  to  which  they  would  have  power 
under  the  act  (if  it  were  done  formally^  to  make  an  altera- 
tion in  the  memorandum  or  in  the  articles  of  association,  but 
not  otherwise ;  and  I  think  that  the  distinction  suggested  on 
this  ground  by  the  counsel  for  the  defendants  between  this 
case  and  that  of  the  Phosphate  of  Lime  Co.  v.  Oreen  (*)  is  a 
sound  one.  In  that  case  an  alteration  which  it  was  compe- 
tent to  them  to  have  made,  in  the  articles  of  association 
would  have  enabled  the  company  to  have  done  in  a  formal 
manner  what  was  done  informally  by  the  assent  of  all  the 
shareholders.  But  as  the  contracts  in  question  here  are  to 
my  mind  clearly  and  entirely  beyond  the  scope  of  the  mem- 
orandum or  of  any  alteration  that  could  be  made  in  it,  and 
therefore  beyond  the  scope  of  the  incorporation,  I  have  ar- 
rived at  the  conclusion  that  they  are  incapable  of  ratification 
so  as  to  bind  the  body  corporate. 

But  even  if  capable  of  ratification,  have  they  been  in  fact 
294]  *ratitied  bv  the  assent,  express  or  implied,  of  all  the 
shai  eholders  ?  Though  there  were  differences  of  opinion  as 
to  the  facts  and  their  effect  in  the  three  decisions  in  the 
House  of  Lords — Spademan  v.  Evans  ('),  EvaTis  v.  Small-. 
co7nJ>e  (•),  and  Houldsworth  v.  Evans  {*),  it  was  assumed  in 

(»)  6  E.  A  B.,  827.  {*)  Law  Rep.,  8  H.  L.  C.  268. 

(=«)  Law  Rep.,  3  H.  L.  C,  171.  (»)  Law  Rep.,  7  C.  P.,  43. 

(»)  Law  Rep.,  3  H.  L.  C,  249. 
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all  that  in  order  to  the  ratification  of  a  contract  ultra  vires 
there  must  be  the  assent,  express  or  implied,  of  every  share- 
holder. It  must  be  taken  also,  as  stated  by  Willes,  J.,  in 
Phosphate  of  Lime  Company  v.  Oreen  (*),  that  the  ratifica- 
tion to  be  binding  must  be  either  with  full  knowledge  of  the 
character  of  the  act  to  be  adopted,  or  with  an  intention  to 
adopt  it  at  all  events. 

In  dealing  with  this  question  I  think  we  should  be  guided 
also  by  the  considerations  mentioned  by  Lord  Cranworth  in 
the  case  of  Hovldsworth  v.  Eoans  ('),  and  referred  to  by  my 
Brother  Bramwell  in  his  judgment,  viz.,  ''that  in  these 

{*oint-stock  companies  absent  shareholders  should  never  be 
)ouiid  to  do  anything  more  than  to  assume  that  the  direc- 
tors are  doing  their  duty,  except  in  cases  where  they  are  in- 
formed that,  although  the  directors  have  not  intended  to 
defraud  the  company,  yet,  exercising  powers  not  legally 
conferred  upon  tnem,  they  have  cone  oeyond  what  they 
ought  to  do.  '  It  seems  to  me  equafiy  reasonable  that  absent 
shareholders  should  not  be  bound  to  assume  that  those  who 
attend  a  meeting  will  ratify  acts  of  the  directors  in  excess  of 
their  powers,  unless  they  have  express  notice  that  the  share- 
holders will  be  invited  to  do  so. 

But,  applying  these  rules  to  the  facts  of  this  case,  how 
does  the  matter  stand  J  As  far  as  appears,  the  first  informa- 
tion to  the  shareholders,  as  already  mentioned,  that  any 
portion  of  the  company's  funds  had  been  advanced  or  ap- 
plied towards  contracts  in  connection  with  the  Belgian  rail- 
way was  in  the  balance  sheet  of  the  6th  of  Septemter,  1866, 
which  was  circulated  with  the  letter  of  the  secretary  of  the 
27th  of  November,  1866,  convening  the  meeting  of  the  6th 
of  December,  and  announcing  that  the  meeting  would  be 
required  to  declare  a  dividend  out  of  the  balance  shown  by 
the  balance  sheet.  But  the  form  in  which  these  advances 
are  ^entered  in  this  and  subsequent  balance  sheets  [295 
until  the  meeting  at  which  an  arrangement  was  made  with 
the  directors,  is  quite  consistent  with  advances  having  been 
made  on  contracts  irUra  tires ;  and  I  am  of  opinion  that  it 
conveyed  no  sufficient  information  to  the  shareholders  that 
anything  had  been  done  by  the  directors  in  excess  of  their 
power.  From  the  stron^j  observations  made  at  the  meeting 
of  the  6th  of  December,  it  must  be  presumed  that  the  facts 
as  to  the  Belgian  contracts  were  at  all  events  to  some  extent 
made  known  to  the  shareholders  present ;  yet,  comparing 
the  list  and  numbers  of  shareholders  present  with  those  who 
attended  subsequent  meetings,  I  have  no  hesitation  in  arriv- 
es) Law  Rep.,  7  C.  P.,  43.  («)  Law  Rep.,  8  H.  L.  C,  at  p.  276. 
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ing  at  the  conclusion .  that  all  were  not  present,  and  that 
whatever  the  effect  of  the  approval  and  adoption  of  the  ac- 
counts by  that  meeting  (though  I  do  not  think  it  had  any 
greater  effect  than  that  attributed  to  it  by  my  Brother  Bram- 
well  in  his  judgment),  it  did  not  amount  to  a  ratification  of 
the  Belgian  contracts  by  all  the  shareholders. 

As  regards  the  subsequent  meeting,  after  a  careful  consid- 
eration of  the  evidence  in  the  appendix,  and  giving  full 
effect  to  the  circulars  by  which  the  meetings  were  convened 
and  to  the  form  in  which  the  accounts  were  presented,  I  find 
nothing  up  to  the  meeting  of  the  1st  of  May,  1867,  which 
conveyed  to  the  shareholders  any  full  or  accurate  informa- 
tion as  to  what  had  been  done  by  the  directors.  The  report 
of  the  committee  of  investigation  presented  at  that  meeting, 
did  so,  no  doubt,  to  all  who  attended ;  and  I  think  the  sub- 
sequent circular  of  the  6th  of  May,  1867,  convening  the  meet- 
ing on  the  14th,  was  calculated  to  put  the  shareholders  on 
inquiry,  which,  if  made,  would  have  put  them  in  possession 
of  all  the  facts  up  to  that  time.  The^  would  hstve  become 
acquainted  with  the  fact  that  the  Belgian  contracts  had  been 
entered  into  by  the  directors  in  the  name  of  the  company, 
and  that  on  the  ground  that  they  were  vMra  vires  the  direc- 
tors were  considered  liable  to  repay  to  the  company  the 
amount  which  had  been  advanced  out  of  the  company's 
funds,  and  that  the  committee  of  inquiry  had  recommended 
an  endeavor  to  effect  an  amicable  settlement  with  the  di- 
rectors without  having  recourse  to  legal  proceedings,  but 
nothing  more. 

But  if  with  such  knowledge,  or  means  of  knowledge,  any 
shareholder  omitted  to  attend  the  meeting  of  the  14th  of 
296]  May,  1867,  *or  to  protest  against  any  agreement  with 
the  directors  short  of  their  doing  exactly  what  they  might 
have  been  compelled  to  do  by  means  of  hostile  proceedings 
in  a  court  of  equity,  can  it  be  said  that  he  intended  to  sanc- 
tion whatever  might  be  done  at  the  meeting  at  all  events,  or 
to  constitute  the- other  shareholders  his  agents  to  make  the 
arrangement  which  was  adopted  at  that  meeting,  and  after- 
wards carried  out  by  the  deed.  If  he  did,  I  think  the  adop- 
tion of  the  concession  would  amount  also  to  an  adoption  of 
the  contracts  with  the  plaintiff,  for  I  agree  that  the  two  were 
inseparably  connected,  the  directors  having  accepted  the 
transfer  subject  to  the  conl)ract  with  the  plaintiff.  But  I 
cannot  see  on  what  principle  he  can  be  held  to  have  done  so, 
or  that  he  was  bound  to  take  any  step  before  this  action  was 
brought  to  signify  his  dissent.  The  case  unfortunately  does 
not  state  whether  all  the  shareholders  were  present  at  the 
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meeting  of  the  14th  of  May,  1867 ;  ai^d  although  a  compari- 
son of  names  and  numbers  in  the  case  of  other  meetings 
leads  to  a  conclusion  that  all  were  not  present  at  some,  at 
least,  of  those  meetings,  it  is  impossible  by  any  such  means 
to  arrive  at  any  conclusion  either  way  as  to  the  meeting  in 
question  (').  fiut  the  burden  is  on  the  plaintiflE  to  make  out 
ttie  ratification,  which  would  not  on  any  principle  be  com- 
plete without  the  assent  of  all  the  shareholders,  and  in  the 
absence  of  proof  that  all  the  shareholders  were  present  and 
assenting,  the  ratification  is  not  established.  As  regards  the 
•subsequent  meeting  of  the  24th  of  December,  1867,  I  infer 
that  there  were  shareholders  who  did  not  attend  ;  and  as  the 
substance  of  the  arrangement  subsequently  embodied  in  the 
deed  was  adopted  by  those  present  at  the  annual  general 
meeting  of  the  14th  of  May,  and  was  (so  to  speak)  2^  fait 
accompli^  I  cannot  understand  on  what  principle  any  share- 
holders who  were  not  then  present,  and  were  not  bound  by 
that,  arrangement,  should  lose  their  right  to  dispute  it  by 
failing  to  attend  and  express  their  dissent  on  the  24th  oC 
December.  If  the  attendance  *and  assent  of  all  had  [297 
been  proved  I  should  feel,  no  doubt,  that  the  arrangement 
embodied  in  the  deed  was  an  adoption  of  the  concession,  and, 
as  a  consequence,  of  the  contract  with  the  plaintiflE,  for  I 
concur  in  the  view  expressed  by  my  late  Brother  Channell 
in  his  judgment,  that  tne  deed  which  confers  on  the  direc- 
tors a  right  to  transfer  the  contracts  presupposes  an  election 
to  take  them,  and  not  to  treat  them  as  void ;  and  I  think 
those  parts  of  the  deed  by  which  the  purchasers  undertake 
to  indemnify  the  company,  and  which  declare  that  the  deed 
is  not  to  be  taken  as  precluding  the  company  from  maintain- 
ing and  alleging,  if  so  advised,  that  the  contracts  were  ultra 
mreSy  make  no  diflference  in  this  respect.  They  would  have 
their  eflfect  as  between  the  company,  and  the  purchasers,  but 
they  cannot,  in  my  opinion,  qualify  the  operation  of  the  deed 
as  a  ratification  so  far  as  the  plaintiflE  is  concerned. 

If,  therefore,  it  had  been  competent  to  the  shareholders  to 
have  ratified,  and  all  had  assented  to  the  arrangement  made 
on  the  14th  of  May,  1867,  the  plaintiflE  would,  in  my  opinion, 
have  been  entitled  to  recover.  But  as  I  think  there  is  no 
proof  of  such  assent  by  all  the  shareholders,  and  still  more 
on  the  ground  that  the  contracts  under  the  circumstances 

Q)  There  waa  no  statement  of  the  num-  1866,  thirty-aix  ;  on  the  lat  of  May,  1867, 

ber  of   shareholders    in    the    company,  thirty-six;    on   the  14th  of  May,  1867, 

The  D  ambers  present  at  the  various  meet-  forty;    on  the  24th  of  December,  1867, 

in^    (exclusive  of   directors)    were    as  twenty ;  but  some  names  which  appeared 

follows :   on  the  5th  of  December,  1865,  at  other  meetings  did  not  appear  on  the 

twenty-five;    on  the  2bth  of  December,  minutes  of  the  14th  of  May,  1867. 
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were  wholly  incapable  of  ratification,  I  am  of  opinion  that 
the  question  submitted  in  the  case  must  be  answered  in  the 
negative,  and  that  the  judgment  of  the  Court  of  Exchequer 
should  be  reversed. 

Judgment  affirmed. 
Attorney  for  plaintiff :   WHkinson. 
Attorney  for  defendants :  Skynner. 

See  0.  Z.,  etc,,  v.  Vermonty  etc.,  4  Him,  712. 


[Law  Reports,  9  Exchequer,  298.]<«. 
June  11,  18H. 

298]    *Skinnee  v.  The  Great  Northern  Railway 

Company. 

DUeovery — Inspection — Privileged  Documents — Reports  by  medical  Mm, 

Where  an  accident  occnrs  on  a  railway,  and  the  officials  of  the  company  in  the 
course  of  their  ordinary  duty  make  a  report  to  the  company,  whether  before  or  after 
action  brought,  the  report  is  not  privileged.  But  when  a  claim  has  been  made,  and 
the  company  seek  to  inform  themselves  by  a  medical  examination  as  to  the  condition 
of  the  person  making  the  claim,  the  report  made  to  them  is  privileged. 

CoMey  v.  London,  Brighton  ds  South  ComI  Rg,  Co,  (Law  Rep.,  6  C.  P.,  146)  foU 
lowed. 

Rule  to  vary  an  order  for  inspection,  made  at  chambers 
by  Keating,  J.,  in  an  action  brought  to  recover  damages  for 
I)ersonal  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiflE  through  the  defendants'  negligence,  whilst  he  was  travel- 
lii^  as  a  passenger  on  their  line. 

The  documents  of  which  inspection  was  ordered  comprised, 
amongst  others,  two  reports,  dated  respectively  the  16th  of 
December,  1873,  and  the  4th  of  February,  1874,  made  to  the 
defendants  by  Mr.  Jackson,  their  medical  officer,  after  ex- 
amining the  plaintiff.  The  examinations  to  which  the 
reports  referred  were  held,  and  the  reports  were  made,  before 
any  action  had  been  commenced  or  any  communication 
made  by  the  plaintiffs  attorney,  but  after  a  claim  for  com- 
pensation had  been  made  by  the  plaintiff  and  in  consequence 
of  that  claim.  The  rule  waia  to  vary  the  order  by  excluding 
these  reports. 

On  moving  the  rule,  F,  M,  White  referred  to  a  case  of 
Maiden  v.  Great  Northern  Ry.  Co.  (*) 

Pritchard  showed  cause :  The  decisions  in  the  Courts  of 
Queen's  Bench  and  the  Common  Pleas,  with  respect  to  this 
class  of  documents,  are  not  altogether  consistent ;  in  this 
court  there  is  no  reported  decision. 

[Bramwell,  B.  :    The  distinction  is  this ;  where  an  acci 

C)  Note,  post,  p.  800. 
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dent  happens,  and  the  officials  of  the  company  in  the  course 
of  their  ordinary  duty,  whether  before  or  after  action 
brought,  make  a  *report  to  the  companjr  that  report  [299 
is  subject  to  inspection ;  but  where  a  claim  has  been  made, 
and  tne  company  seek  to  inform  themselves  by  a  medical 
examination  as  to  the  condition  of  the  person  making  the 
claim,  inspection  of  that  report  is  pot  granted ;  that  practice 
has  been  constantly  followed  in  this  court.] 

In  Fenner  v.  London  &  South  Eastern  By.  Co.  ('),  which 
was  a  considered  judgment,  and  is  the  latest  case  on  the 
subject,  a  wider  rule  was  adopted,  and  it  was  laid  down  that 
a  document  of  this  nature  is  not  privileged  unless  it  is  in  the 
nature  of  instructions  for  the  brief,  which  the  judge  will  as- 
certain by  examination  of  the  document  itseli.  That  rule 
was  acted  upon  in  the  present  case  by  Keating,  J.,  who 
perused  the  reports  before  he  made  the  order  for  their  in- 
spection. That  rule  is  not  inconsistent  with  Woolley  v. 
North  London  Ry.  Co.  (')  It  must  be  admitted  that  /the 
rule  acted  on  in  the  latter  case  of  Cossey  v.  London^  Brigh- 
ton and  South  Coast  By.  Co.  (*)  would  exclude  these  re- 
ports ;  but  Fenner  v.  London  &  South  Eastern  By.  Co.  (*) 
IS  later  than  both  these  cases,  and  was  decided  after  a  full 
consideration  and  review  of  them  and  of  numerous  other  au- 
thorities. 

F.  M.  White  was  not  called  on  to  support  the  rule. 

Bram WELL,  B. :  We  have  to  choose  between  the  decision 
of  the  Queen's  Bench  and  that  of  the  Common  Pleas,  and 
we  follow  the  latter,  which  is  in  conformity  with  the  prac- 
tice of  this  court.    The  rule  must  be  made  absolute. 

PiGOTT,  B.:  The  case  of  Cossey  v.  London^  Brighton  and 
South  Coa^t  By.  Co.  (')  lays  down  a  clear,  broad,  and  intel- 
ligible principle,  whicn  there  is  no  difficulty  in  acting  upon ; 
but  if  that  is  departed  from,  and  the  matter  is  made  to  turn 
upon  the  discretion  of  the  judge,  there  can  be  no  certainty 
in  the  practice. 

Cleasby  and  Amphlett,  B.B.,  concurred. 

Bute  absolute. 
Attorney  for  plaintiff :   Oammon. 
Attorneys  for  defendants :  Johnston^  Farquhar  &  Leech. 

(»)  Law  Rep.,  1  Q.  B.,  767.  (•)  Law  Rep.,  4  C.  P.,  602. 

(»)  Law  Rep.,  6  C.  P.,  146. 
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[Law  Reports,  9  Exchequer,  800.] 
Jane  29,  80,  1874. 

300]    *Malden   V.   The    Great    Northern    Railway 

Company. 

Rule  to  vary  an  order  for  inspection  of  docaroents  made  by  Martin,  B.,  in  an  ac- 
tion to  recover  damages  for  personal  Injuries  sustained  by  the  plaintiff  in  an  accident 
on  the  defendants'  line,  whicn  happened  on  the  10th  of  October,  1871. 

The  pliuntiff  was  attended  by  a  Mr.  Stevens.  At  his  sosgestion  Mr.  Jackson,  tho 
medical  officer  of  the  compan v,  was  called  in ;  he  mot  MrT  Stevens  in  consultation 
on  the  80th  of  October,  the  15tn  of  November,  and  the  6th  of  December,  and  on  the 
20th  of  November  and  the  6th  of  December  reports  were  made  to  the  company  by 
Mr.  Jackson. 

At  the  request  of  the  company  Mr.  Erichsen  examined  the  plaintiff  in  conjunction 
with  Mr.  Stevens  and  Mr.  Jackson  on  the  8d  of  January,  1872 ;  on  the  6th  of  Januarv 
a  short  report  of  the  examination  was  sent  to  the  company  signed  by  all  three ;  and» 
on  the  6th  of  January,  a  further  and  more  detailed  report  was  made  to  the  company 
by  Mr.  Erichsen  alone. 

At  this  time  no  claim  had  been  formally  made  on  the  company,  nor  had  they  had 
any  communication  with  the  plaintiff's  attorney,  whose  first  letter  to  the  company, 
complaining  of  the  consultation  of  the  8d  of  January  having  been  held  without  com- 
munication with  him,  was  written  on  the  4th  of  January  ;  but  it  was  admitted  that 
it  was  understood  the  company  were  responsible  to  the  plaintiff.  • 

On  the  10th  of  April,  1872,  another  consultation  was  held  between  Messrs.  Ste- 
vens, Jackson,  and  Erichsen,  of  which  a  report  was  on  the  same  day  sent  to  the  com- 
pany by  Mr.  Jackson. 

Tjie  writ  was  issued  on  the  11th  of  December,  1872 ;  the  defendants  pud  40«.  into 
court. 

An  order  had  been  made  at  Chambers  by  Martin,  B.,  for  the  production  of  'docu- 
ments, including  amongst  others  the  above-mentioned  reports,  and  several  letters 
which  passed  between  the  defendants'  attorney  and  Messrs.  Jackson  and  Erichsen 
subsequently  to  the  issuing  of  the  writ  on  tlie  1  Ith  of  December,  1872. 

A  rule  having  been  obtained  by  Sir  J.  B.  Karslake,  Q.C.,  to  vary  the  order  by 
omitting  these  documents. 

MurpKy,  Q.C.,  showed  cause,  and  relied  on  Ftnner  v.  London  <t  Souih  EcuUm  Ry, 
Co.{}) 

[in  reference  to  the  letters  between  the  defendants'  attorneys  and  Messrs.  Jackson 
and  Erichsen. 

Blackbitbn,  J.,  said  :  If  it  appears  that  there  is  a  letter  from  the  attorney  in  a 
cause  to  a  man  who  may  very  probably  be  called  as  a  witness  at  the  trial,  that  letter 
being  written  after  the  litigation  had  commenced  (which  is  the  case  with  all  these 
letters),  is  it  not  prima  facie  a  privileged  communication  unless  you  show  some  reason 
to  the  contrary  ? 

Murphy,  Q.C.,  abandoned  all  documents  written  after  the  claim  was  actually 
made/| 

90 1 J      *F.  M.  WhiU  supported  the  rule  and,  as  to  the  reports,  relied  on  Coney  v. 
London,  Brighton  and  SmOh  Coast  By.  Co.  (') 

[QuAix,  J. :  Confidential  communications  are  not  necessarily  privileged ;  but  if 
they  are  made,  not  only  as  confidential  communications,  but  with  the  view  to  or  in 
the  contemplation  of  a  litigation  they  are  privileged.] 

In  giving  judgment, 

Blackbuan,  J.,  said :  We  adhere  to  the  principles  we  laid  down  in  the  case  of 
Fenner  v.  London  6s  Souih  EaUem  By.  Go.  (■) ;  the  difficulty  is  in  the  application  of 

(»)  Law  Rep.,  7  Q.  B.,  767.  (»)  Law  Rep.,  6  C.  P.,  146. 

(»)  LawRep.,  7Q.  B.,  767. 
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those  priDciples.  Letters  written  by  ^ndemen  who  may  be  called  as  witnesses  to 
the  defendants'  attorneys,  and  letters  from  the  defendants'  attorneys  to  them  are  not 
necessarily  privileged ;  bat  prima  facie  they  are,  and  no  case  has  been  made  herd 
that  woold  entitle  us  to  order  their  production. 

Then  there  is  a  report  of  a  consultation  that  was  held  when  the  three  medical  gen- 
tlemen, Mr.  Jackson,  Mr.  Stevens,  and  Mr.  Erichsen,  met  and  saw  the  patient.  Mr. 
Stevens  who  certainly  was,  or  ought  to  have  been,  according  to  the  facts  as  they  ap- 
pear to  us,  purely  the  physician  or  surgeon  of  the  patient,  the  plaintiff;  Mr.  JacK- 
Bon,  who  was  in  that  double  situation  that  he  was  the  surgeon  of  the  patient  endea- 
voring to  cure  him,  but  at  the  same  time  employed  by  the  railway  company,  and  who 
could,  without  any  breach  of  faith,  give  the  company  any  information ;  and  Mr. 
Erichsen,  who,  as  far  as  he  was  concerned,  appears  to  have  been  told  that  he  was  go- 
ing d<)wn  there  for  the  company  in  order  to  make  a  report  to  them  as  to  the  state  of 
the  patient  for  their  information  and  guidance.  No  mformation  was  given  before- 
hand to  the  plaintiffs  attorney,  nor,  as  it  appears,  to  the  patient's  friends,  that  the 
meeting  was  going  to  be  held.  Notjiing  seems  to  have  been  said  to  him,  and,  so  far 
as  I  see  from  the  facts,  he  appears  to  have  supposed  that  Mr.  Erichsen  was  coming 
there,  as  Mr.  Jackson  did,  to  advise  upon  his  treatment,  and  to  see  what  was  the  best 
that  could  be  done.  * 

Now  we  are  agreed  upon  this :  that  if  a  medical  man  is  sent  down  to  examine  a 
patient  and  to  report  to  a  company,  and  it  is  done  with  such  a  warning  to  the  patient's 
friends  who  are  acting  for  him  in  the  matter,  or  to  his  attorney  if  he  has  one — if  it 
is  done  under  such  circumstances  that  there  is  a  contract  actually  made  that  the  doc- 
tors are  to  come  and  see  the  man,  and  have  a  fair  examination  and  report  to  the  com- 
pany, and  that  report  is  to  be  for  their  guidance  and  is  confidential,' then  undoubtedly 
we  should  not  order  them  to  produce  it ;  and  where  the  circumstances  are  such, 
from  the  plaintiffs  attorney  being  concerned  in  it,  that  it  may  be  implied,  although 
not  expressly  said,  that  such  an  agreement  was  understood,  I  should  say  the  same 
thing.  The  difficulty  of  implying  an  understanding  is  considerable,  unless  there  is 
an  attorney  concerned  in  the  matter,  who  would  know  what  was  the  usual  practice ; 
and  if  the  company  choose  to  let  it  rest  on  an  understanding  and  implication,  they 
mast  run  the  risk  of  having  litigation  to  see  whether  it  is  implied  or  understood.  In 
the  present  case  I  should  come  to  the  conclusion  that  it  was  not  Mr.  Stevens  seems 
to  have  arranged  the  matter,  be  clearly  not  being  an  agent  of  the  patient  for  any 
such  purpose  as  that 

Then  arises  the  question,  is  the  thing  in  Itself  such  a  matter  as  would  be 
^privileged  within  the  rule  of  Fmnerv.  London  A  South  Eastern  Ry.  Co,  Q)t  [809 
And  it  happens  that  in  this  case  there  are  two  reports ;  one  is  dated  the  6th  of  Jan- 
uary, it  is  a  short  abstract  of  what  the  medical  men  do,  which  is  sent  to  the  company 
and  signed  by  all  three ;  that  the  plaintiff  is  clearly  entitled  to  see,  and  it  really 
conveys  all  that  is  material  In  the  long  letter  to  the  company  signed  by  Mr.  Erichsen 
alone.  That  being  so,  there  is  no  object  in  the  longer  report  bein^  pressed  for,  and 
it  has  been  waived :   we  need  not,  therefore,  decide  whether  it  is  privileged  or  not. 

As  to  the  other  documents,  the  letters  of  the  20th  of  November,  the  5th  of  Decem- 
ber, and  the  6th  of  January,  it  rests  upon  the  defendants  to  establish  affirmatively 
that  they  are  privileged,  and  I  think  they  have  totally  failed  in  doing  so.  Mr. 
Stevens  and  Mr.  Jackson  were  not  in  any  way  witnesses;  they  were  persons  who 
were  attending  the  patient  as  medical  men,  and  they  gave  information  to  the  com- 
pany about  his  state,  and  the  information  which  they  gave  the  plalntiif  is  fairly  en- 
titled to  see,  and  it  comes  within  no  ground  of  privilege. 

QuAiN  and  Archibald,  JJ.,  concurred. 

A  question  subsequently  arose  as  to  the  report  of  the  10th  of  April  from  Mr.  Jack- 
son to  the  defendants'  attorneys,  which  was  pressed  for  by  the  plaintiff ;  but  the 
court,  after  examining  the  document,  held  it  to  be  privileged. 

Sule  dincharged  as  to  the  doaifumtn  of  the  20^  of  November, 
the  6iA  of  December,  and  ike  6th  of  January.  Abtolute 
ca  to  the  reet. 

Attorneys  for  plaintiff:  Hooper^  Raynee  db  Co, 

Attorneys  for  aefendants :  Johnston,  Farquhar  <k  Leech. 

Law  Rep.,  1  Q.  B.,  1^1. 

10  Eng.  Rep.  59 
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[Law  Reports,  9  Exchequer,  807.] 

June  12,  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

307]  *Knowlman  V.  Bluett  (*). 

Statute  of  Frmtds,  $.  4 — Agreement  not  to  he  performed  within  a  Tear — Contraet  for 
Support  of  JlUffitimaie  Children — Annuity — Exec^Ued  Consideration. 

The  defendant,  who  was  the  father  of  seven  Illegitimate  children  of  the  plaintiff, 
agreed  with  her  verbally  to  pay  her  £300  per  annum,  by  equal  quarterly  instalments, 
for  80  long  as  she  shoula  maintain  and  educate  the  children.  At  the  time  of  the  mak- 
ing of  the  promise  the  eldest  child  was  about  fourteen  years  old.  For  several  years 
the  plaintiff  maintained  aq4  educated  the  children,  and  the  defendant  paid  the  agreed 
sums.  At  Michaelmas,  1870,  he  discontinued  his  payments.  The  plaintiff  continued 
to  maintain  and  educate  the  children,  and  in  May,  1873,  brought  an  action  for  two 
and  a  half  years'  arrears : 

HeUU  afhrming  the  judgment  of  the  Court  of  Exchequer,  that,  the  consideration 
being  executed,  she  was  entitled  to  recover  as  for  "  money  paid  at  the  defendants 
request,"  at  the  rate  fixed  by  the  verbal  agreement,  even  assuming  that  the  agree- 
ment was  one  "  not  to  be  performed  within  a  year." 

Appeal  by  the  defendant  from  a  decision  of  the  Court  of 
Exchequer  refusing  a  rule  to  enter  a  nonsuit  (■). 

Arthur  Charles  {CoUy  Q.C.,  and  Lopes ^  Q.C.,  with  him), 
for  the  defendant :  The  contract  in  this  case  was  one  not  to 
be  performed  within  a  year.  There  should,  therefore,  have 
been  a  note  or  memorandum  in  writing  of  it  under  the  Stat- 
ute of  Frauds,  s.  4. 

[Blackburn,  J.:  If  this  were  an  executory  contract, 
then,  as  both  parties  appear  to  have  contemplated  its  con- 
tinuance beyond  a  year,  the  statute  might  applv ;  but  here 
the  plaintiff  has  actually  maintained  the  cnildren.  Can 
you  contend  she  is  not  to  be  paid  for  it  ?] 

The  consideration  is  executed,  but  the  statute  nevertheless 
applies :  Cocking  v.  Ward  (*).  Part  performance  by  one 
party  can  only  take  the  case  out  of  the  statute  where  all 
that  is  to  be  done  by  that  party  is  to  be  done  within  the 
year:   Donellanv,  Readi^). 

[Blackburn,  J.:  In  SoiccJiv.  Strawbridge{*)  Tindal,  C.J., 
308]  *intimates  his  opinion  that  the  statute  does  not  apply 
where  the  consideration  is  executed,  and  that  case  is  subse- 
quent to  Cbc^mg^  v.  Ward{*).'\ 

Tindal,  C.  J.,  was  a  party  to  the  considered  judgment  in 

(')  Affirming  7  Eng.  Rep.,  287.  (*)  8  B.  <fe  Ad..  899. 

(*)  Reported  ante,  p.  1.  H  2  C.  B.,  808;  15  L.J.  (C.  P.),  170. 

(»)  1  C.  B.,  358;  15  L.  J.(C.P.).  245.  (•)  1  C.  B.,  858;  16  L.  J.  (C.P.),  245. 


Vol  IX.]  TRINITY  TERM,  XXXVII  VICT.  467 

Knowlman  v.  Bluett.  1874 

Cocking  v.  Ward  (').   His  dictum  in  Souch  v.  Strawhridge  (') 
was  obiter. 

r Archibald,  J.,  referred  to  Thomas  v.  FredricTcs  (^yi 

There  the  agreement  on  which  the  plaintiff  recovered  was 
valid  and  there  was  nothing  to  prevent  an  action  being 
brought  upon  it(*).  But  s.  4  of  the  Statute  of  Frauds  en- 
acts that  no  action  shall  be  brought  unless  there  is  a  note  in 
writing.  If  the  plaintiff  was  entitled  to  recover  as  for  *  *  money- 
paid,"  the  amount  should  have  been  assessed  by  the  jury. 

[Grove,  J.:  The  defendant  did  not  ask  that  this  should 
be  done.] 

No,  because  the  plaintiff's  case  was  rested,  both  in  alle- 
gation and  proof,  upon  the  special  contract. 

[He  also  referred  to  the  cases  relied  on  in  the  court 
below  C).] 

FolJcard  {Si.  Aubyn  with  him),  for  the  plaintiff,  was  not 
called  on. 

BLACKBUBisr,  J.:  We  are  of  opinion  that  the  Court  of  Ex- 
chequer was  right  in  refusing  a  rule  in  this  case.  The  bar- 
gain between  the  parties  was  that  if  the  plaintiff  would  take 
care  of  and  maintain  the  children,  the  defendant  would  pay 
her  £300  a  year  as  lon^  as  she  did  so.  This  arrangement 
was  never  revoked,  and  the  plaintiff  having  taken  care  of 
and  maintained  the  children,  now  sues  for  arrears  due  to 
her.  It  is  said  that  the  action  is  not  maintainable  because 
there  is  no  memorandum  in  writing  of  the  bargain.  But  the 
plaintiff  has  performed  her  part  of  it,  and  it  would  be  un- 
just'if  she  could  not  obtain  repayment  of  the  sums  she  has 
expended.  She  could  have  maintained  an  action  for  *'  money 
paid  at  the  defendant's  request,"  and  it  would  have  been  no 
answer  to  have  said  that  the  term  in  respect  of  which  she 
was  suing  was  longer  than  a  year,  and  that  the  agreement 
which  fixed  the  rate  of  *remuneration  was  one  not  to  [309 
be  performed  within  a  year.  We  think  that  in  substance 
her  present  claim  is  for  money  paid,  although  the  declara- 
tion is  in  form  upon  a  special  contract. 

Keating,  Mellor,  Iiush,  Grove  and  Archibald,  J.J., 
concurred. 

Judgment  affirTned. 

Attorneys  for  plaintiff :  Wedldke  &  Letts ^  for  Edmonds  & 
SoUj  Plymouth. 

Attorneys  for  defendant :  Le  Riche  &  8on^  for  Carter^ 
Torquay. 


(»)  1  C.  B.,  858;  16  L.  J.  (C.P.),  246.        (<)  Per  Lord  Denman,  C.J.,  10  Q.  B., 

(«)  2  C.  B..  808;  15  L.  J.  (C.P.).  IVO.     at  p.  781. 

(»)  10  a  B.,  776;  16  L.  J.  (Q.B.),898.        (^)  Ante,  pp.  8,  4. 
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See  2  Eng.  Rep.,  674,  note. 
^An  agreement  to  take  care  of  and 
support,  or  to  work  for  another  during 
life,  is  not  within  the  statute  of  frauds, 
as  the  life  may  be  terminated  during 
the  year:  Qiuickenbush  y.  EMe,  5  Barb., 
469  ;  Idsk  v.  Sherman,  25  Barb.,  483  ; 
Dresser  v.  Dresser,  35  Barb.,  573.  This 
case  was  reversed  upon  another  ground, 
the  question  not  being  passed  upon : 
1  Abb.  Dig.,  New  ed..  Table  of  Cases 
criticised;  26  How.,  600;  Broihne  on 
Stat,  of  Frauds,  §§  274r-6 ;  ArtcTur  v. 
2kh,  5  Hill,  200  ;  Loekioood  v.  Barnes, 
8  HIU,  128 ;  JOsan  v.  OHh&rt,  26  Wise., 
687; 

See  Day  v.  New  York  Central,  etc,,  81 
Barb.,  649,  61  N.  Y.,  583. 

Although  so  much  of  such  a  contract 
as  agreed  to  pay  for  so  doing  in  real  es- 
tate would  be.  The  promisee  can,  how- 
ever, recover  the  value  of  such  services  : 
lAsk  V.  Sherman,  25  Barb.,  433;  Bfhm 
V.  LorUla/rd,  19  N.  Y.,  299 ;  JUson  v. 
Oiibert,  26  Wise.,  637  ;  BurHngam^e  v. 
BurlxTigame,  7  Cow.,  92 ;  King  v. 
Braum,  2  Hill,  485 ;  Robinson  v.  Ray- 
nor,  28  N.  Y.,  494  ;  Day  v.  New  York 
Central,  etc.,  51  N.  Y.,  583. 

And  so  if  one,  relying  upon  a  prom- 
ise that  certain  real  estate  shall  be  de- 
vised to  him,  labor  for  another,  if 
the  will  be  executed  accordingly,  it 


cannot  be  revoked,  or  if  it  be,  a  court 
of  equity  will  direct*  such  trust  to  be 
performed:  Loffus  v.  Mauw,  8  Giffard, 
592;  FUstgerald  v.  Fitzgerald,  20  Grant 
(Upper  Canada)  Chy.,  410. 

But  if  that  portion  of  the  contract 
be  partly  performed,  and  improve- 
ments placed  upon  the  real  estate  by 
the  promisee,  or  he  take  possession 
under  such  an  agreement,  it  may  be 
enforced  in  a  suit  for  specific  perform- 
ance: LobdeU  v.  LobdeU,  36  N.  Y.,  827, 
4  Abb.  Prac.,  N.  S..  56 ;  Freeman  v. 
Freeman,  51  Barb.,  306,  8  Am.  Law 
-Reg.,  N.  S.,  29,  48  N.  Y.,  34 ;  Neale  v. 
Neale,  9  Wallace,  1 ;  Tovmend  v. 
Toker,  L.  R.,  1  Chy.  App.,  446 ;  Bum- 
hold  V.  Parr,  51  Missouri,  692  ;  Fitz- 
gerald V.  Fitzgerald,  20  Grant  (U.  C.) 
Chy.  410;  Faxon  v.  Faxon,  28  Mich., 
159. 

Although  such  agreement  should  be 
clearly  and  satisfactorily  proven.  If 
not  sufficiently  established,  the  son 
may,  in  equity,  in  a  proper  case,  have 
a  decree  i^^nst  the  property  for  the 
value  of  such  improvements  made  by 
him  with  the  father's  knowledge  and 
assent :  Aekerman  v.  Ackerman,  24 
New  Jersey  Eq.  Rep.,  815,  but  see  re- 
versal 24  New  Jersey  Eq.  Rep.,  585, 
when  the  latter  question  was  not  passed 
upon. 


[Law  Reports,  9  Exchequer,  809.] 
June  4,  1874. 

Mill  v.  Hawker  and  Others  and  Wickett. 

TVespass — ffighway  Board — Surveyor — Tndimdiud  Corporators — Personal  LiabiUly — 
6  <fc  6  Wm.  4,  e.  50—26  <fc  26  Vict.  e.  61. 

The  members  of  a  highway  board  upon  an  allegation  that  a  path  across  the  plain- 
tifi's  field  was  a  public  highway,  by  a  resolution  passed  at  a  board  meeting,  directed 
their  surveyor  to  remove  an  obstruction  placed  across  it  by  the  plaintiff.  The  fol- 
lowing day  they  gave  him  an  order  in  writing  to  the  same  effect.  He  removed  the 
obstruction  accordinglv,  and  the  plaintiff  thereupon  brought  an  action  of  trespass 
against  the  members  of  the  board  who  had  concurred  in  the  resolution  and  the  sur- 
veyor.   There  was  no  evidence  that  the  path  in  question  was  a  highway : 

^e^  (by  Pigott  and  Cleasby,  BB.,  Kelly,  C.B.,  dissenting),  that  the  action  was 
maintainaDle. 

By  Pigott  and  Cleasby,  BB. :  First,  that  the  resolution  wa^  unlawful  altogether 
inasmach  as  it  was  beyond  the  province  of  the  highway  board,  as  a  corporate  body, 
to  determine  whether  the  patn  was  a  highway  or  not,  and  to  direct  the  removal 
of  an  obstruction,  and  that  tJie  members  who  concurred  in  the  resolution  were  there- 
fore personally  liable. 

Secondly,  that  the  circumstance  that  the  surveyor  was  by  25  <fc  26  Vict,  c  61, 
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B.  16,  bound  to  obey  the  orders  of  the  board  did  not  excuse  him  if  in  obeying  their 
orders  he  did  an  unlawful  act. 

By  Kelly,  C.B. :  First,  that  the  action  should  have  been  brought  against  the  board, 
the  resolution  and  order  having  been  corporate  acts  and  within  the  competence  of 
the  board  to  perform,  as  being  charged  with  the  duty  of  maintaining  the  highways 
of  their  distnct  in  repair. 

Secondly,  that  the  surveyor,  being  bound  by  statute  to  obey  the  orders  of  the 
board,  was  exempt  from  liability  as  being  a  mere  ministerial  officer. 

Declaration.  Trespass  by  taking  locks  oflE  the  plain- 
tiff's  gates. 

*Plea  :  Not  guilty  by  statute  (5  &  6  Wm.  4,  c.  50,  [310 
B.  109 ;  25  &  26  Vict  c.  61,  s.  9). 

Issue. 

The  cause  was  tried  before  Kelly,  C.B.,  at  the  Cornwall 
summer  assizes,  1873,  when  the  following  facts  were  proved : 

The  plaintiff  is  the  occupier  of  some  land  called  Crapps 
Park,  m  the  parish  of  Boscastle.  Through  this  land  there 
runs  a  path,  across  which  the  plaintiff,  in  August,  1872, 
placed  gates,  which  he  locked.  On  the  29th  of  August,  at 
a  meetine  of  the  highway  board  for  the  Camelf ord  district, 
within  which  the  path  is  situated,  a  discussion  took  place  as 
to  whether  it  was  a  public  way  or  not,  and  after  hearing  the 
statements  of  some  witnesses  and  the  attorney  of  the  now 
plaintiff,  the  board  resolved  that  it  was  a  public  way,  and 
that  "  Mr.  Mill,  the  tenant,  and  Miss  Hellyar,  the  owner  of 
the  land  through  which  it  passes,  be  served  with  notice  to 
remove  the  obstruction  they  have  created,  and  if  the  same 
be  not  removed  on  or  before  six  o'clock  on  the  31st  instant, 
the  district  surveyor  remove  the  same."  The  notices  were 
given  and  disregarded,  and  the  surveyor  thereupon  removed 
the  obstruction.  The  plaintiff  afterwards  re-locked  the 
gates,  and  on  the  29th  oi  November,  at  a  board  meeting,  a 
resolution  was  passed  directing  the  surveyor  again  to  re- 
move the  locks.  On  the  following  day  the  surveyor,  who 
had  been  present  at  the  meeting,  received  a  letter  from  the 
clerk  of  tne  board  in  these  terms : 

"Camelf ord  Highway  District,  30th  November,  1872. 
"Dear  Sir, — The  highway  board,  at  their  meeting  yester- 
day, ordered  that  you  are  forthwith  to  remove  tne  locks 
again  placed  on  the  gates  across  the  highway  leading  from 
Boscastle  Bridge  to  tne  highway  leading  from  Boscastle  to 
Minster  Church  and  Lesnewth,  and  for  the  future  you  are 
to  take  care  that  no  obstruction  whatever,  either  from  doors 
or  gates  being  locked,  be  suffered  to  exist,  and  that  no  hin- 
drance to  the  free  user  of  the  road  by  the  public  be  per- 
mitted for  any  time  to  remain  after  you  are  acquainted  with 
the  attempt  to  close  the  said  road. 
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"  By  order  of  the  board.       Claud  C.  Hawker,  Clerk. 

"Mr.  Wickett,  Surveyor." 

Mr.  Wickett,  on  the  30th  of  November,  in  pursuance  of 
311]  the  ^resolution  passed  at  the  meeting,  removed  the* 
locks.  The  plaintiff  then  commenced  this  action  against 
all  the  members  of  the  board  who  had  concurred  in  the  reso- 
lution of  the  29th  of  November,  the  clerk  ht  the  board,  and 
Wick.ett,  the  surveyor.  Notice  of  action  was  given  to  all 
the  defendants.  No  evidence  that  the  locics  in  quo  was  a 
highway  was  given. 

On  its  appearing  that  the  clerk,  C.  C.  Hawker,  had  taken 
no  part  in  the  resolution,  it  was  admitted  that  he  was  not 
liable.  With  regard  to  the  other  defendants  it  was  ob- 
jected, at  the  close  of  the  plaintiffs  case,  first,  that  the 
members  of  the  board  who  had  concurred  in  the  resolutions 
were  not  liable  individually ;  and,  secondly,  that  Wickett 
was  not  liable,  because  he  committed  the  trespass  com- 
plained of  by  an  order  of  his  employers,  which  he  was  by 
statute  (25  &  26  Vict.  c.  61,  s.  16)  bound  to  obey.  {') 

The  learned  judge  was  of  opinion  that  the  objections 
were  well  founded,  and  directed  a  nonsuit  accordingly. 

In  Michaelmas  Term  a  rule  was  obtained  to  set  aside  the 
nonsuit  and  for  a  new  trial,  on  the  ground  of  misdirection 
in  this, — that  the  learned  judge  ruled  that  the  defendant 
members  of  the  board  and  the  surveyor  were  not  individu- 
ally liable. 

Jan.  30 ;  Feb.  7.  KingdoUj  Q.C.,  and  Finder  (with  them 
Lopes  J  Q.C.,)  showed  cause :  First,  the  members  of  the 
board  are  not  personally  liable.  They  acted  as  a  corpora- 
312]  tion,  both  in  passing  *the  resolution  and  in  issuing  the 
written  order,  and  should  have  been  sued  in  that  capa<;ity. 
The  board  could  have  been  made  liable  in  an  action  of  tres- 
pass:   Maund  v.  MomnoviTishire  &   Staffordshire  Canal 

(^)  The  25  <Se  26  Vict.  c.  61,  constitutes  of  the  expenses  likely  to  be  incurred  in 

a  highway  board  a  body  corporate,  and  each  year  for  that  purpose.     By  s.  12  the 

such  board  is  (s.  11)  to  have  all  the  pow-  board  has  power  to  appoint  a  district  and 

ers,  rights,  duties,  liabilities,  capacities,  an   assistant  surveyor;  and  s.  16  enacts 

and  incapacities  of  the  "surveyor"  of.  that  "the  district  surveyor  shall  act  as 

highways  under  6  <fe  6  Wm.  c.  50,  and  is  the  agent  of  the  board  in  carrying  into 

to  be  deemed  "  successor  in  office "  to  the  effect  all  the  works  and  performing  all 

surveyor  (s.  43,  subs.  8).     No  member  of  the  duties  of  this  act  required  to  be  car- 

the  board  is  to  be  made  personally  re-  ried  into  effect  or  to  be  performed  by  the 

sponsible  for  any  "lawful  act"  done  by  board,  and  he  shall  in  all  respects  con- 

him  as  such  member  (s.  9,  subs.  6).     By  form  to  the  orders  of  the  board  in  the 

B.   17  it  is  enacted   that    the  highway  execution  of  his  duties ;  and  the  assistant 

board  of  a  district  shall  maintain  in  good  surveyor,  if   any,    shall    perform    such 

repair  the  highways  within  that  district,  duties  as  the  board  may  require,  under 

and  that  it  shall  be  the  duty  of  the  sur-  the  direction  of  the  district  surveyor." 
veyor  to  submit  to  the  board  an  estimate 
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Co.  (*) ;  Smith  v.  Birmingham  and  Staffordshire  OasUght 
Co.  O  ;  Eastern  Counties  Ry.  Co.  v.  Broom {) ;  Yarhorough 
y.  Bank  of  Eiiglarhd  (*).  Tne  act  which  was  done  was  not 
nUra  vires.  Tne  board  are  charged  with  the  duty  of  re- 
pairing the  highways  within  their  district  (26  &  26  Vict.  c.  61, 
8.  17),  and  for  that  purpose  may  order  an  obstruction  to 
be  removed.  It  is  admitted  that  the  defendant  members 
acted  hona  flde.  But  individual  corporators  cannot  be 
made  i)er8onally  responsible  unless  they  acted  maliciously : 
Harman  v.  Tappem^en  (') ;  or  unless  what  they  do  is  ab- 
solutely unconnected  with  any  corporate  purpose :  Attorney' 
Oeneral  v.  Mayor  of  Liverpool  {^)  \  Attorney-OeneraZ  v. 
Bailiffs  of  Re^(/rd{^). 

Secondly,  Wickett,  the  surveyor,  is  not  liable.  He  is  the 
mere  ministerial  officer  of  the  board,  and  is  bound  by  s.  16 
of  25  &  26  Vict.  c.  61,  to  obey  their  orders.  His  position 
is  analogous  to  that  of  a  process  server  of  a  court  of  justice, 
who  is  not  responsible  personally  for  a  trespass  committed 
by  him  in  carrying  out  the  orders  of  the  court :  Dews  v. 
Iiiley(^)\  Andrews  y.  Marris{*).  Again,  the  principle  of 
Bur  on  v.  Denman  (")  applies.  The  surveyor  was  the  ser- 
vant of  a  public  bodjr,  acting  for  public  purpjoses.  He  is 
not  at  liberty  to  inquire  whetner  any  order  which  they  give 
is  legal  or  not.  It  is  enough  if  it  is  their  order.  Here  he 
not  only  was  aware  of  the  terms  of  the  resolution  at  the 
meeting,  but  was  furnished  with  what  appeared  to  be  a 
valid  order  of  his  employers  signed  "  by  order  of  the  board  " 
by  their  clerk. 

Arthur  Charles  (with  him  H.  T.  Cole^  Q.  C),  in  support 
of  the  rule:  The  defendants,  who  are  members  of  the 
board,  cannot  shield  themselves  by  alleging  that  they  com- 
mitted this  trespass  in  their  corporate  cnaracter,  unless  the 
act  was  one  which  was  within  the  competence  of  the  corpo- 
ration, assuming  the  facts  to  be  as  they  ^supposed :  [313 
Orant  on  Corporations,  pp.  281, 647;  Taylor  v.  Dtdwich  Hos- 

fntaH^')\  Attorney-Oeneral  v.  Wilson  (") ;  Rex  v.  Watson  ('*). 
f  the  act  was  one  which  the  corporation  could  not,  con- 
sistently with  its  constitution,  have  done,  it  was  a  mere  pre- 
tended corporate  act,  for  which  those  concurring  in  it  are 
personally  liable:    Sands  v.  Child Q*).    Now  here,  admit- 

(»)  2  Dowl.  (N.S.),  118.  (8)  11  C.  B.,  484;  20L.J.  (C.P.).  264. 

(*)  1  A.  &  E.,  526.  (»)  I  Q.  B.,  8. 

(»)  6  Ex.,  814;  20  L.  J.  (Ex.),  196.  ('»)  2  Ex.,  167. 

(*)  16  East,  6.  (")  1  P.  Wras.,  666. 

(»)  1  Eaat,  666.  (")  Cr.  A  P.,  1. 

(•)  1  My.  <Se  Cr.,  171.  (")  2  T.  R.,  199.  • 

C)  8  My.  A  Cr.,  484.  (")  8  Lev.,  361. 
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ting  that  the  locus  in  quo  was  a  public  path,  the  board  would 
have  had  no  authoritv,  as  a  Doard,  to  direct  the  obstruc- 
tion to  be  removed.  They  are  the  "successors  in  office"  of 
the  old  *'  surveyor  of  highways"  (25  &  26  Vict.  c.  61,, s.  43), 
and  have  the  same  powers  as  he  had  (s.  9,  subs.  6).  His 
powers  are  defined  by  5  &  6  Wm.  4,  c.  60,  which  moreover 
prescribes  the  mode  of  proceeding  against  any  person  who 
obstructs  a  highway.  Without  an  order  in  writing  from  a 
justice  (s.  73)  he  could  not,  as  surveyor,  remove  an  obstruc- 
tion. If  he  did,  he  acted  at  his  own  peril,  and  had  to  jus- 
tify himself  as  one  of  the  public  :  Keane  v.  Heynolds  {') ; 
Brook  V.  Jermeyi*);  Witham  Navigation  Co.  y.JPadleyn. 
The  fact  of  his  acting  bona  fide  did  not  protect  him.  It 
only  entitled  him  to  notice  of  action :  Smith  v.  Hopper  (*). 
The  proper  course  therefore  for  the  different  members  of  the 
board  to  have  pursued  would  have  been  to  obtain  an  order 
for  the  removal  of  the  obstruction,  or  to  have  summoned 
the  plaintiff  for  wilfully  obstructing  the  highway  (under  5 
&  6  Wm.  4,  c.  60,  s.  72),  or  to  have  preferred  an  indictment. 
Instead  of  adopting  one  of  these  courses  they  did  an  act 
ultra  vireSy  for  which  the  corporation .  as  such  could  not 
have  been  sued :  PouUon  v.  London  and  South  Western 
Ry.  Co.  (*) ;  Oreen  v.  General  Omnibus  Co.  {*) 

[Kelly,  C.B.:  The  highway  board  are  bound,  under  25  & 
26  Vict.  c.  61,  s.  17,  to  see  that  all  highways  within  their 
district  are  properly  kept  in  repair.  Suppose  it  had  been 
reported  to  them  that  this  way  was  out  of  repair,  and  they 
had  directed  Wickett  to  repair  it,  and  for  that  purpose  he 
had  removed  the  obstruction  by  their  orders,  would  it  not 
have  been  within  their  competence  to  give  such  orders  ?] 
314]  *It  would  not.  The  duty  of  maintaining  the  high- 
ways cannot  confer  upon  them  any  power  to  remove  obstruc- 
tions except  in  the  manner  presented  by  the  act.  Nor  was 
there  any  suggestion  in  the  present  case  that  the  defendants 
acted  with  a  view  to  subsequently  directing  the  repair  of 
the  footway. 

Secondly,  the  defendant  Wickett  is  liable.  He  did  the 
wrongful  act,  and  26  &  26  Vict.  c.  61,  does  not  relieve  him 
from  liability.  It  does  no  more  than  establish  the  i^elation 
of  master  and  servant  between  the  board  and  himself,  leav- 
ing him  otherwise  within  the  general  rule  that  a  tortfeasor 
cannot  excuse  himself  on  the  ground  that  he  acted  as  the 

Q)  2  E.  A  B.,  748.  (»)  Law  Rep.,  2  Q.  B..  6S4. 

(«)  2  Q.  B.,  266.  (•)  7  C.  B.  (N.S.),  290;  29  L.  J.  (C.P.), 

(»)  4  B.  A  Ad.,  69.  13. 

{*)  9  Q  B.,  1005;  16  L.  J.  (QB),  98. 
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agent  or  servant  of  another :  StepTiens  v.  Elwall  (*).  The 
maxim  respondeat  superior^  does  not  apply  to  discharge 
the  servajit,  but  to  charge  the  principal.  Buron  v.  Den- 
man  (')  wae  decided  upon  the  ground  tnat  the  act  complained 
of  was  an  act  of  the  state.  In  Dews  v.  Jiiley{*)  and  An- 
drews V.  Marris  {*)  the  defendants  acted  under  warrants  of 
courts  of  competent  jurisdiction  as  ministerial  officers. 
Here  Wickett  acted  upon  all  illegal  resolution,  and  his  po- 
sition is  not  altered  by  the  circumstance  that  ne  afterwards 
received  a  written  order  from  the  clerk  of  the  board  em- 
bodying that  resolution. 

Our.  adv.  vvU. 
June  4.    The  court  differing  in  opinion,  the  following 
judgments  were  delivered : 

Cleasby,  B.:  The  judgment  I  am  about  to  read  is  that  of 
my  Brother  Pigott  and  myself.  There  are  two  questions  raised 
in  this  case.  A  trespass  was  committed  upon  the  plaintiff 
by  taking  the  locks  off  one  of  his  gates,  and  the  two  ques- 
tions are,  first,  whether  the  defenaant  Matthew  Wickett  is 
liable  for  the  trespass ;  secondly,  whether  the  other  defen- 
dants (except  Claudius  Cregan  Hawker)  are  liable.  It  was 
admitted  that  the  defendant  Claudius  Cregan  Hawker  was 
not  liable.  The  facts  were  that  the  plaintiff  had  caused  a 
gate  which  crossed  a  footwav  on  his  property  at  Crapp's 
Park  to  be  locked.  It  was  alleged  that  this  was  a  puHio 
footway,  and  the  subject  was  brought  forward  at  a  meeting  of 
the  board  of  waywardens  or  highway  board  of  the  Camelf ord 
highway  district,  *held  on  or  aoout  the  29th  of  Novem-  [315 
ber,  1872.  The  defendant  Hawker  was  clerk  of  the  board, 
and  all  the  other  defendants  except  Wickett  were  members 
of  it,  present  at  the  meeting.  The  defendant  Wickett  was 
the  district  surveyor  of  the  board. 

It  was  sworn,  in  answer  to  the  usual  interrogatories  ad- 
ministered bv  the  plaintiff  to  the  defendants,  that  all  the 
defendants  (except  C.  C.  Hawker  and  Wickett)  being  pres- 
ent at  the  board  meeting,  directed,  or  concurred  in  directing, 
the  defendant  Wickett  to  remove  the  locks  from  the  plain- 
tiff's gate,  and  that  the  defendant  Wickett  did  so  on  the 
day  following  the  meeting  by.  the  directions  of  the  board 
given  at  the  meeting.  Before  the  removal  of  the  locks  by 
Wickett  he  received  from  the  clerk  of  the  board  the  follow- 
ing letter : 

11  C.  B.,  434;  20  L.  J.  (C.  P.),  264. 
1  Q.  B.,  3. 
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*'Camelford  Highway  District, 

''  30th  of  November,  1872. 

*'Dear  Sir, — The  Highway  Board,  at  their  meeting  yester- 
day, ordered  that  you  are  forthwith  to  remove  the  locks 
again  placed  on  the  gates  across  the  highway  leading  from 
Boscastle  Bridge  to  the  highway  leading  from  Boscastle  to 
Minster  Church  and  Lesnewth ;  and  for  the  future  you  are  to 
take  care  that  no  obstruction  whatever,  either  from  doors  or 
gates  being  locked,  be  suffered  to  exist,  and  that  no  hin- 
drance to  the  free  user  of  the  road  by  the  public  be  permitted 
for  any  time  to  remain  after  you  are  acquainted  with  the 
attempt  to  close  the  said  road. 

''By  order  of  the  board.  Claud.  C.  Hawker,  Clerk. 

"Mr.  Wickett." 

At  the  trial  it  was  objected,  on  behalf  of  the  defendants, 
that  the  action  should  have  been  brought  against  the  high- 
way board,  and  that  the  defendants  were  not  personally 
liable.  The  learned  judge  who  tried  the  cause  admitted  the 
objection,  and  nonsuited  the  plaintiff. 

For  the  purpose  of  the  present  inquiry,  the  trespass  hav- 
ing been  proved  and  no  justification  proved,  it  must  be 
taken  that  the  removal  of  the  locks  was  unlawful ;  if  the 
objection  had  not  prevailed,  as  matters  stood  the  plaintiff 
would  have  been  entitled  to  a  verdict.  With  regard  to  the 
first  question,  viz.,  the  liability  of  Wickett,  it  appears  to  us 
that  the  general  rule  applies,  and  that  a  servant  who  does 
316]  an  act  which  is  unlawful  cannot  justify  it  *because  it 
was  done  by  the  order  of  his  master  or  employer.  This  rule 
applies  as  much  to  the  servants  of  those  wno  act  in  a  public 
as  in  a  private  capacity. 

The  mere  fact  of  persons  having  a  public  office  or  employ- 
ment (whether  created  by  act  of  rarliament  or  not)  does  not 
take  them  out  of  the  operation  of  the  law  and  give  to  their 
acts  any  greater  force  or  efficacy,  or  to  their  servants  any 
impunity.  There  is  an  apparent  exception  to  this  in  the 
case  of  sheriffs  or  officers  of  courts  of  justice,  who  are  ex- 
cused if  the  judgment  and  process  under  which  they  acted 
are  subsequently  reversed,  and  the  officers  are  still  excused 
if  they  acted  in  the  execution  of  the  process.  The  defen- 
dants relied  on  this  exception,  and  cases  were  referred  to : 
see  judgments  in  Andrews  v.  MarrisQ),  and  Dews  v. 
Riley  (^y  But  there  is  no  analogy  between  the  case  of  the 
officer  of  a  court  of  justice  whose  duty  it  is  to  give  effect  to 
the  judgment  of  the  court  which,  though  erroneous,  cannot 
be  called  illegal  if  the  court  have  jurisdiction  on  the  subject- 

(')  1  Q.  B.,  3.  O  11  C-  B-»  *34;  20  L.  J.  (C.P.),  264. 
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matter,  and  a  servant  obeying  the  orders  of  his  superior, 
whose  orders  may  be  legal  or  not,  as  the  case  may  be. 

It  is,  no  doubt,  a  hardship  that  an  act  of  obedience  to  the 
orders  of  a  public  body  should  involve  a  responsibility ; 
but  the  risk  18  small  of  public  bodies  (which  act  generally 
under  advice)  doing  illegal  acts,  and  the  hardship  is  no 
ground  for  setting  aside  so  fundamental  a  rule  as  that  the 
person  who  himself  does  an  illegal  act  becomes  by  doing  so 
responsible,  and  may  be  sued  by  the  person  injured  without 
his  looking  any  further. 

There  is  nothing  in  the  act  of  Parliament  under  which 
the  surveyor  is  appointed  to  exempt  him  from  liability. 
The  effect  of  the  sections  relating  to  tne  appointment  of  sur- 
veyor (ss.  12  and  16)  is  to  establish  the  relation  of  principal 
and  agent  or  master  and  servant  between  him  and  the  high- 
way board.  The  words  of  the  16th  section,  that  he  shall 
"in  all  respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties,"  cannot  be  read  to  mean  that  he 
shall  be  bound  to  obey  the  orders  of  the  board  whatever 
they  are.  Previous  to  this  act  of  Parliament,  the  surveyor 
had  been  authorized  to  act  upon  his  own  judgment,  but  this 
enactment  makes  it  his  duty  to  abide  by  the  directions  of 
the  board  as  his  ^superiors  in  all  matters  relating  to  [317 
the  repair  of  the  roads.  It  is  hardly  reasonable  to  read  it  as 
importing  that  he  is  relieved  from  responsibility  for  what- 
ever he  does,  provided  he  acts  by  their  orders.  The  object 
is  to  regulate  his  conduct,  and  not  to  limit  his  responsibility 
to  third  persons. 

As  regards  the  other  defendants  who  came  to  the  resolu- 
tion in  pursuance  of  which  the  illegal  act  was  done,  a  ques- 
tion of  some  difficulty  arises.  It  is  said  that  the  resolution, 
having  been  afterwards  embodied  in  the  order  signed  by  the 
clerk,  became  a  corporate  act  of  the  highway  ooard,  and 
that  no  personal  liability  of  the  members  could  arise  upon 
it.  We  were  referred  to  many  authorities  to  show  that  in 
respect  of  corporate  acts  the  individual  members  of  the  cor- 
poration cannot  be  sued :  see  Attorney-Oeneral  v.  Mayor  of 
LiiverpooH^)  \  Attorney-Oeneral  v.  bailiffs  of  Bedford  (^). 
There  is,  indeed,  an  express  provision  to  this  effect  as  re- 
gards the  members  of  the  highway  board— but  it  is  expressly 
limited  to  lawful  acts  of  the  board — in  s.  9,  subs.  6,  of  the 
Highway  Act,  26  &  26  Vict.  c.  61.  And  it  is  clear  that  this 
is  so  when  the  corporate  acts  are  such  as  the  corporate  body 
is  qualified  to  perform,  and  the  resolutions  and  acts  of  the 
members  are  only  introductory  to  the  corporate  body  acting 

0)  1  My.  <b  Cr.,  171.  («)  3  My.  A  Cr.,  484. 
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in  the  matter.  But  it  is  equally  clear  that  when  the  acts 
are  such  as  the  corporate  body  is  not  by  law  qualified  to  do, 
and  the  corporate  body,  if  they  pretend  to  do  them,  are 
acting  vUra  vires^  then  the  mere  fact  of  giving  a  corporate 
form  to  the  act  does  not  prevent  it  from  being  the  act  of 
those  who  cause  it  to  be  done.  It  seems  plain  that  in  such 
a  case  the  individuals  and  not  the  corporation  really  do  the 
act,  and  no  authority  is  needed  for  tnat  conclusion.  And 
in  this  case,  unless  the  letter  of  the  30th  November  prevents 
it  from  being  the  aqt  of  the  individual,  it  certainly  was  so  in 
point  of  fac^  for  the  defendant  Wickett  swears,  in  answer 
to  the  inten*ogatories,  that  he  removed  the  locks  by  the  di- 
rection of  the  highway  board  given  at  the  meeting,  that  is, 
of  the  29th  of  November.  The  cases  of  Taylor  v.  DuLwich 
Hospital  {^)  and  Reg.  v.  Watson  (^\  mav,  nowever,  be  re- 
ferred to  in  support  of  the  proposition  that  the  individuals 
318]  really  dotne  act ;  and  in  the  case  of  Povlton  v.  *  Lon- 
don and  Sovth  Western  My.  Co.^  and  particularly  in  the 
judgment  of  Blackburn,  J.  (•),  the  difference  is  clearly 
pointed  out  between  acts  which  are  properljr  corporate  acts 
and  acts  which  are  not,  as  affecting  the  liability  of  the  cor- 
poration. 

The  question  in  the  present  case,  therefore,  is  whether  the 
act  of  causing  the  locks  to  be  removed  is  one  of  those  acts 
for  which  the  corporate  body  is  constituted  or  not.  It  ap- 
pears to  us  that  it  is  not  one  of  those  acts.  The  highway 
board  have  authority  to  do  what  the  surveyors  would  do  un- 
der the  previous  act.  They  have  all  the  powers,  rights,  du- 
ties, liabilities,  capacities,  and  incapacibes  of  the  surveyor 
(s.  11),  and  are  to  be  deemed  successors  to  the  surveyor, 
s.  43  (subs.  3).  It  might  be  sufficient  to  say  that  in  the  case  of 
a  disputed  footway  tne  order  to  remove  an  obstruction  could 
only  follow  upon  something  like  a  judicial  act  of  the  sur- 
veyor in  determining  whether  there  was  or  was  not  a  public 
footpath,  and  he  has  no  authority  whatever  to  act  judicially 
in  such  a  matter.  But  a  reference  to  the  sections  of  the 
previous  act,  6  &J  6  Will.  4,  c.  60,  would  show  that  the  sur- 
veyor had  no  such  power  of  removal.  Section  72  does  not 
apply  at  all,  and  s.  73  only  enables  the  surveyor  to  remove 
any  obstruction  after  he  has  obtained  the  order  of  a  justice. 
In  like  manner,  the  power  of  a  surveyor  to  remove  encroach- 
ments is  founded  upon  a  conviction  under  s.  69  i  Keane  v. 
Reynolds  (*).  In  reality,  the  right  of  a  person  to  take  thfe 
law  into  his  hands  and  use  force  to  remove  an  obstruction  is 

*   (•)  1  p.  Wms.,  656.  (»)  Law  Rep..  2  Q.  B.,  at  p.  538. 

(«)  2  T.  R.,  199.  (*)  2  E.  &  B.,  748. 
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founded  upon  this,  that  he  is  at  the  time  using  the  highway 
as  he  is  entitled  to  do,  and  that  as  he  cannot  use  it  without 
removing  the  obstruction,  he  is  justified  in  doing  so.  And 
the  precedents  in  pleading  put  it  on  that  ground.  There  is 
no  right  to  remove  the  obstruction  as  a  retaliation  upon  the 
person  who  has  put  it  there. 

But  a  corporate  body  who  orders  the  removal,  and  so 
uses  force  in  determining  a  legal  right,  is  in  a  different 
position.  They  do  not  want  to  use  the  road,  and  have  not 
the  justification  of  necessity  in  the  exercise  of  a  legal  right ; 
they  can  only  justify  it  on  the  ground  that  they  have  come 
to  the  determination  that  the  obstruction  is  illegal  and  ought 
to  be  removed,  and  they  are  not  authorized  to  enter  upon 
such  an  inquiry  or  form  such  a  ^conclusion.  It  is  the  [319 
province  of  the  justices  to  whom  an  application  may  be  made 
to  form  such  a  conclusion. 

The  effect  of  holding  that  such  a  body  as  the  highway 
board  were  competent  in  their  corporate  capacity  to  commit 
such  an  act  of  trespass  as  the  one  complained  of  in  this  case, 
would  be  that,  whenever  the  trespass  was  illegal  and  redress 
was  had,  the  persons  who  had  really  caused  the  trespass 
would  not  be  responsible,  and  the  damages  would  be  paid 
out  of  funds  which  ought  to  be  applied  in  maintaining  the 
roads,  and  the  persons  eventually  responsible  would  be  the 
ratepayers,  and  among  them,  perhaps,  the  persons  entitled 
to  redress,  and  to  whom  the  damages  were  to  be  paid.  And 
thus  the  members  of  the  highway  board  would  acquire  a 
power  to  divert  and  waste  the  funds  intrusted  to  them  for 
public  purposes  by  proceedings  which  might  originate  in 
feelings  which  it  would  be  most  inconvenient  to  inquire  into. 

Sections  17  to  19  show  what  the  office  of  the  highway 
board  is,  and  that  it  is  a  corporation  for  a  particular  pur- 
pose, viz.,  to  do  what  is  necessary  to  keep  the  highways  in 
repair,  and  the  provisions  in  s.  18  as  to  certain  costs  result- 
ing from  applications  to  justices  being  regarded  as  costs  of 
the  board  m  repairing  the  highway,  and  paid  accordingly, 
show  conclusively  to  our  minds  that  the  damages  and  costs 
of  defending  an  action  of  trespass  such  as  the  present  would 
not  be  costs  of  the  board  in  any  way  chargeable  upon  the 
parishes  forming  the  board,  or  either  of  them.  It  would 
appear  to  be  only  right,  if  such  damages  and  costs  were 
payable  at  aU,  that  they  should  be  paid  by  the  parish  in 
Which  the  road  is  situate,  like  the  expense  of  repairing  the 
road.  And  yet  the  persons  who  ordered  the  trespass  might 
be  the  persons  representing  the  other  parishes  in  the  district, 
and  not  the  parish  wherein  the  road  was  situate.    Just  see 
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what  a  strange  state  of  things  this  would  introduce.  Sect. 
20  provides  tnat  there  shall  oe  a  district  fund,  and  that  the 
salaries  6^  the  officers  of  each  parish,  and  all  expenses  in- 
curred by  the  highway  board  for  the  common  account  and 
benefit  of  all  the  parishes  in  the  district,  shall  be  paid  out  of 
the  district  fund.  This  could  not  include  these  damages 
and  costs,  and  they  could  not  come  out  of  the  district  fund. 
The  section  goes  on  to  provide  that  the  expense  of  keeping 
in  repair  the  nigh  ways  of  each  parish,  and  all  other  expenses 
320J  in  ^relation  to  such  highways,  shall  be  a  separate 
charge  on  each  parish.  It  would  certainly  seem  strange  if 
the  highway  board  had  the  power,  by  a  resolution,  of  throw- 
ing upon  a  particular  parish  such  a  charge  as  that  of  paying 
the  damages  and  costs  of  an  action  like  the  present,  and 
unless  they  could  do  so,  there  would  be  no  lund  out  of 
which  the  damages  and  costs  could  be  paid.  When  the 
parish  denies  the  obligation  to  repair,  s.  19  points  out  the 
course  to  be  pursued. 

It  appears  to  us  that  it  is  not  the  province  of  the  highway 
board  to  contest  the  question  whether  a  particular  way  is  a 
highway  or  not,  as  the  members  chose  to  do  bv  the  resolu- 
tion set  forth  at  the  beginning  of  this  case.  For  the  above 
reasons  we  think  that,  as  the  plaintiff  was  nonsuited,  there 
ought  to  be  a  new  trial  in  this  case. 

KELLY,  C.B. :  The  highway  board  of  the  district  of  Camel- 
ford,  in  Cornwall,  constituted  and  incorporated  under  s.  9 
and  other  sections  of  26  &  26  Vict.  c.  61,  upon  the  complaint 
of  the  churchwardens  of  the  parish  of  Minster,  that  a  high- 
way in  that  parish  and  within  the  district  had  been  ob- 
structed by  a  locked  gate  thrown  across  it  (as  was  alleged, 
contrary  to  the  statute),  at  a  corporate  meeting,  duly  con- 
vened and  held  according  to  the  act,  having  investigated  the 
matter  of  the  complaint,  came  to  the  following  resolution, 
which  was  then  and  there  entered  on  the  minutes:  "Re- 
solved, that  the  board  having  heard  the  complaint  and  the 
defendant,  Mr.  Mill"  (the  plaintiff  in  this  action),  *'and  the 
witnesses,  as  well  as  Mr.  White,  the  defendant's  attorney, 
is  of  opinion  that  the  road  leading  from  Boscastle^  by  the 
Wellington  Hotel  to  Crapp'sPark,  is  a  public  road,  and 
that  therefore  Mr.  Mill,  the  tenant,  and  Miss  Hellyar,  the 
owner  of  the  land  through  which  it  passes,  be  served  with 
notices  to  remove  the  obstruction  they  have  created,  and  if 
the  same  be  not  removed  on  or  before  six  o'clock  of  the  31st 
instant,  the  district  surveyor  remove  the  same."  These 
notices  having  been  given  and  disregarded,  the  surveyor 
removed  the  obstruction.     The  plaintin  relocked  the  gates, 
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and  on  the  29th  of  November  another  resolution  was  passed 
at  a  board  meeting  directing  the  surveyor  again  to  remove 
the  locks.  This  resolution  was  notified  to  Wickett,  the  dis- 
trict ^surveyor,  and  an  order  of  the  board,  signed  by  [321 
their  clerk,  forthwith  to  remove  the  obstruction,  was  duly 
served  upon  him;  and  he  proceeded,  in  obedience  to  the 
order,  to  remove  the  locks  from  the  gates,  which  was  the 
trespass  complained  of  in  this  action. 

Two  (juestions  arise  upon  this  case.  The  first  is,  whether 
this  action  is  maintainable,  not  against  the  highway  board 
in  their  corporate  character  but,  against  the  individual  mem- 
bers of  the  Doard  who  were  present  at  the  meeting,  and  one 
of  whom  moved  and  another  seconded  the  resolution  ;  and  I 
am  of  opinion  that  it  is  not.  The  making  of  the  resolution 
was  a  corporate  act  done  at  a  corporate  meeting  convened 
and  held  in  strict  conformity  to  the  act  of  Parliament.  No 
one  member  of  the  board  assumed  to  exercise  or  did  exercise 
any  personal  authority  or  power.  The  resolution  was  the 
act  of  the  corporation  and  consisted  of  the  minute  made  at 
the  meeting  according  to  the  act  of  Parliament,  signed  by 
the  chairman,  and  by  the  statute  receivable  in  evidence 
without  further  proof.  I  conceive  it  to  be  settled  law  that 
no  action  lies  against  the  individual  members  of  a  corpora- 
tion for  a  corporate  act  done  by  the  corjjoration  in  its  corpo- 
rate capacity,  unless  the  act  be  maliciously  done  by  the 
individuals  charged,  and  the  corporate  name  be  used  as  a 
mere  color  for  tne  malicious  act,  or  unless  the  act  is  uUra 
vires^  and  is  not,  and  cannot  be  in  contemplation  of  law,  a 
corporate  act  at  all. 

In  Barman  v.  Tappenden  (*)  the  Free  Fishermen  of  Faver- 
sham,  a  corporate  body,  at  a  corporate  meeting  made  an 
order  of  amotion  or  disfranchisement  against  the  plaintiff,  a 
free  fisherman  and  a  member  of  the  corporation,  upon  which 
the  plaintiff  brought  his  action  for  damages  against  the  six 
individual  corporators  who  had  made  the  order,  and  it  wa^ 
objected  "That  no  action  would  lie  to  recover  damages 
against  individuals  for  acts  done  in  their  corporate  capacity, 
and  that  non  constai^  but  that  all  or  some  oi  the  defendants 
might  have  voted  against  the  order  of  a  motion."  When  the 
case  came  before  the  court  upon  a  motion  to  enter  a  nonsuit 
and  in  arrest  of  judgment,  the  court  intimated  very  strong 
doubts  on  this  ground  how  far  the  defendants  were  answer- 
able in  damages  in  their  private  character  for  *acts  [322 
done  by  them  in  their  corporate  capacity.  And  Lord  lien- 
yon,  C.  J.,  said  that  he  entertained  considerable  doubt,  not- 

(I)  1  East,  550. 
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withstanding  what  was  said  in  Mich  v.  Pilkington  (*),  and 
Hex  V.  Mayor  of  Bippon  ('),  and  added,  '*  that  he  had  many 
years  ago  moved  for  a  mandamus  to  the  master  and  fellows 
of  Wadnam  College  to  compel  them  to  put  the  college  seal 
to  a  return  which  they  were  required  to  make,  and  to  which 
Mr.  Windham,  the  master,  had  great  objection  with  respect 
to  the  facts  agreed  upon  by  a  majority  to  be  returned,  con- 
ceiving that  he  should  thereby  make  himself  individually 
liable  to  the  consequences,  but  Lord  Mansfield  overcame  his 
diflSiculty  by  an  explicit  declaration  that  what  he  thus  did  in 
his  corporate  capacity  could  not  hurt  him  in  his  individual 
character."  Lawrence,  J.,  expressed  the  same  doubt,  and, 
finally,  upon  cause  being  shown,  the  court  held  that  with- 
out proof  of  malice  the  action  was  not  maintainable,  and  the 
rule  was  discharged :  see  also  1  Ventris,  361,  and  Rex  v. 
Windham  (•),  the  case  alluded  to  by  Lord  Kenyon.  It  is 
true  that  where  individuals  make  a  pretended  corporate  act 
a  cloak  for  a  malicious  libel  or  a  libel  on  the  administration 
of  justice,  the  court  will  grant  a  criminal  Information  as  in 
Rex  V.  Watson  (*).  But  an  individual  corporator  is  no 
more  liable  for  a  tort  committed  in  his  corporate  capacity 
than  for  a  debt  due  by  the  corporation.  In  either  case  I  am 
of  opinion  that  the  action  must  be  brought  against  the  cor- 
poration in  its  corporate  character  and  not  against  an  indi- 
vidual member,  wno,  like  Mr.  Windham  in  the  Wadham 
College  Case^  may  have  been  opposed  to  the  act  in  respect 
of  which  the  action  may  be  Drought.  It  was,  indeed, 
once  imagined,  though  on  very  technical  grounds,  that  tres- 
pass would  not  lie  against  a  corporation,  and  it  is  so  stated 
in  Comyns^  Digest,  Franchises,  P.  (lO').  But,  besides  that 
many  authorities  are  to  be  found  in  tne  year  books  to  the 
contrary,  the  law  is  now  well  settled  that  upon  anv  tortious 
act  committed  by  a  corporation,  or  under  its  autnority,  or 
by  its  direction,  trover  or  trespass  is  maintainable.  In  Tar- 
323]  hoTough  V.  Bank  of  England  ('),  the  plaintiff  *recov- 
ered  in  trover  for  the  unlawful  detention  bv  a  clerk  in  the 
bank,  under  its  authority,  of  a  Bank  of  England  note.  Can 
it  be  contended  that  an  action  could  have  been  maintained 
against  one  of  the  directors  of  the  Bank  of  England,  who 
might  have  been  present  at  the  resolution  that  tne  clerk  be 
directed  to  detain  the  note  ?  In  Smith  v.  Birmingham  and 
Staffordshire  Oas  Light  Co.  (*),  trover  was  held  maintain- 
able against  the  company  (a  corporation)  for  the  wrongful 

O  Garth.,  171.  (*)  2  T.  R.,  199. 

(«)  1  L<L  Raym.,  663.  (•)  16  East,  6. 

(»)  1  Cowp.,  877.  (•)  1  A.  <fr  E.,  626. 
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seizure  of  a  quantity  of  furniture  by  a  bailiff  under  their 
auth'ority.  And  in  Maund  v.  Monmouthshire  and  Stafford- 
shire Canal  Co.  (*),  the  plaintiff  recovered  in  trespass  for 
the  seizing  and  converting  under  the  orders  of  the  defendants 
certain  barges  and  a  quantity  of  coal.  It  was  never  sug- 
gested that  m  either  of  these  cases  the  action  should  have 
been  brought  against  the  individuals  who  happened  to  b^ 

f  resent  when  the  act  in  question  was  ordered  to  be  done, 
cannot  doubt,  therefore,  that  this  action  ought  to  have 
been  brought  against  the  board,  and  all  these  decisions  are 
uniform  to  show  that  it  would  have  been  maintainable.  The 
mischief  and  inconvenience  that  would  result  if  the  contrary 
were  held  to  be  law  is  great  and  obvious.  If  judgment 
be  recovered  against  these  defendants  execution  might  issue 
for  the  whole  amount  of  damages  and  costs  against  any  one 
among  them,  and  he  would  have  no  remedy  for  contribution 
against  the  rest,  nor  as  it  should  seem,  upon  the  facts  of  the 
case,  for  indemnity  against  ,the  corporation.  And  it  is  at 
least  doubtful  whether  the  board  would  have  a  legal  right 
to  indemnify  him  out  of  the  funds  which  come  to  their  hands 
under  the  act  of  Parliament.  On  the  other  hand,  if  the 
action  had  been  brought  against  the  board,  and  judgment 
obtained  against  them,  they  may  pay  the  damages  and  costs 
out  of  the  funds  which  they  are  enabled  to  provide  for  the 
various  purposes  of  the  act  by  ss.  20-27,  and  others. 

It  was  argued  that  no  action  could  be  maintained  against 
the  board  on  the  ground  that  the  resolution  and  the  order 
to  the  surveyor  were  uUra  vires.  But  I  apprehend  that 
this  is  a  misapplication  of  the  term  tUtra  vires.  If  the 
board,  by  resolution  or  otherwise,  had  accepted  a  bill  of 
exchange  directing  their  clerk  or  *other  officer  to  [324 
write  their  corporate  name  or  title  across  a  bill  drawn  upon 
them  for  a  debt,  this  would  have  been  ultra  vires,  and  no 
holder  of  the  acceptance  could  have  recovered  the  amount 
against  them.  It  would  have  been  void  upon  the  face  of  it, 
and  it  is  immaterial  to  consider  whether  the  individuals  who 
had  written  or  authorized  the  acceptance  would  have  been 
liable  to  any,  and,  if  any,  to  what  action  at  the  suit  of  a 
holder  for  value.  But  it  is  otherwise  with  an  act  merely 
unlawful  or  unauthorized,  as  a  trespass  or  the  conversion  of 
a  chattel.  If  such  an  act  is  to  be  deemed  tUtra  vires,  and 
therefore  no  action  would  lie  against  the  corporate  body  by 
whom  it  had  been  authorized,  it  is  clear  that  a  corporation 
would  not  be  liable  for  any  tort  at  all  committed  or  author- 

(»)  2  DowL  (N.S),  113. 

10  Eng.  Rep.  61 
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ized  by  them,  and  the  decisions  above  cited  would  be  con- 
trary to  law.  Two  cases  have,  however,  been  cited  Which 
seem  to  bear  upon  the  question  against  the  deiEendants. 
But  the  first,  Poulton  v.  London  and  South  Western  Ry. 
Co,  (')  merely  shows  that  there  is  no  implied  authority  by 
a  railway  company  to  their  servants  to  do  an  illegal  act. 
•Here  jio  question  arises  upon  an  implied  authority,  for  this 
t)oard  have  expressly  autliorized  and  commanded  the  sur- 
veyor to  do  the  act  complained  of.  On  the  other  hand,  in 
the  Dulwich  College  case,  Taylor  v.  Dulwich  Hospital  ('), 
the  constitution  of  the  college  requiring  that  leases  granted 
should  be  at  a  rack  rent,  the  contract  for  a  lease  not  at  a  rack 
rent  was  ultra  vires  and  not  binding  on  the  corporate  body, 
and  so  if  the  plaintiff  had  been  entitled  to  the  relief  prayed, 
it  would  have  been  granted  against  the  individuals  who  had 
executed  an  instrument  in  the  form  of  a  corporate  act,  but 
which,  being  vUra  vires,  was  absolutely  void. 

The  remaining  question  is  whether  W  ickett,  the  surveyor, 
is  liable  to  this  action.  The  general  rule,  no  doubt,  is  that 
one  who  does  an  Unlawful  act  cannot  justify  himself  by 
pleading  the  authority  or  direction  of  another.  But  here 
the  surveyor  is  a  public  officer  charged  with  the  performance 
of  various  public  duties,  and  bound  by  the  express  words 
of  an  act  of  Parliament  to  obey  the  orders  of  tne  highway 
board,  the  board  themselves  being  a  public  body  incorporated 
325]  ^or  public  purposes  and  having  public  ^duties  to  per- 
form, and  who,  in  ordering  their  surveyor  to  remove  the 
obstruction  in  question,  have  acted  bona  fide  and  within  the 

feneral  scope  of  their  duties  and  authority  under  the  act  of 
'arliament. 

To  determine  this  question  we  must  first  consider  the  pro- 
visions of  the  act.  By  s.  17,  "The  highway  board  snail 
maintain  in  good  repair  the  highways  within  their  district ; 
and  it  shall  be  the  duty  of  the  district  surveyor  to  submit  to 
the  board  an  estimate  of  the  expenses  likely  to  be  incurred 
during  the  ensuing  year  for  maintaining  and  keeping  in 
repair  the  highways  in  each  parish  witnin  the  district." 
And  by  s.  16,  *'The  district  surveyor  shall  act  as  the  agent 
of  the  board  in  carrying  into  effect  all  the  duties  by  this  act 
required  to  he  carried  into  effect  or  to  be  performed  by  the 
board,  and  he  shall  in  all  respects  conform  to  the  orders  of 
the  board  in  the  execution  of  his  duties,  and  the  assistant 
surveyor,  if  any,  shall  perforin  such  duties  as  the  board 
mav  require  under  the  direction  of  the  district  surveyor;" 
and  then  there  are  further  provisions,  already  referred  to, 

(»)  Law  Rep.,  2  Q,  B.,  534,  («)  1  P.  Wms.  655. 
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enabling  the  board  to  obtain  funds  for  the  performance  of 
their  duties  and  the  carrying  of  the  act  into  execution. 

Now,  where  all  the  public  highways  in  any  district  are 
well  known  and  ascertained,  no  difficulty  can  arise  in  the 
execution  of  the  act.  The  surveyor  inspects  them  and 
observes  their  condition:  he  makes  his  estimate  of  the 
expense  of  repairiiiff  and  keeping  them  in  repair  during  the 
ensuing  year,  and  delivers  it  to  the  board  who,  thereupon 
direct  him  to  effect  the  repairs  from  time  to  time  accordingly, 
and  he  obeys  their  direction.  But  where,  as  here,  he  finds 
a  highway  which  requires  or  will  shortly  req^uire  to  be 
repaired,  but  the  owner  of  the  land  gives  him  notice  that  the 
land  is  his  private  property  and  is  no  highway  at  all,  what 
is  the  course  to  be  pursued  1  We  may  suppose  that  upon 
his  report  an  order  nas  been  given  him  to  repair  the  high- 
way, and  when  he  proceeds  to  do  so  he  finds  a  locked  gate 
thrown  across  it,  and-  he  makes  a  report  to  that  effect  to  the 
board.  They,  the  board,  after  communicating  with  the 
owner  of  the  land  and  finding  that  the  question  is  raised 
and  must  be  determined,  highway  or  no  highway,  must 
next  consider  how  this  may  most  conveniently  be  done. 
*They  may  indict  the  landowner  for  the  obstruction,  [326 
or  they  may  do  as  they  have  done  here,  they  may  give  him 
notice  to  remove  the  obstruction,  and  that  in  default  of  his 
doing  so  they  will  remove  it  themselves,  and  that  he  may 
try  the  question  by  bringing  an  action  of  trespass  against 
them.  They  accordingly  come  to  a  resolution  such  as  they 
have  made  here,  and  they  give  the  order  in  question  to  the 
surveyor,  and  he  in  obedience  to  it  removes  the  locks.  If  an 
action  be  then  brought  against  the  board  they  plead  the 
highway,  or  defend  under  the  general  issue  by  statute,  and 
the  question  is  settled  by  the  verdict  of  a  jury  and  no  diffi- 
culty arises.  But  if  the  law  be  that  the  landowner  may 
select  the  surveyor  as  a  defendant,  in  what  condition  is  he 
placed  ?  The  board  have  ordered  him  to  effect  the  neces- 
sary repairs,  and  for  that  purpose  to  remove  the  obstruction. 
He  looks  to  the  statute  and  he  finds  that  its  language  is  im- 
perative, *'He  shall  in  all  respects  conform  to  the  orders  of 
the  board,"  '*aud  act  as  the  agent"  of  the  board  in  carrying 
the  act  into  effect.  He  has  no  means  of  ascertaining  before- 
hand, or  without  the  verdict  of  a  jury,  whether  there  is  a 
highway  or  not,  nor  have  the  board  themselves,  He  must 
therefore,  at  the  risk  of  absolute  ruin,  obey  the  order  as 
required  by  the  act,  or  he  must  refuse  obedience ;  in  other 
words,  he  must  disobey  the  order  wherever  a  highway  is  in 
dispute.     The  board  cannot  themselves  in  their  own  persons 
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remove  the  obstruction  any  more  than  they  can  repair  the 
highway.  They  must^  therefore,  either  instruct  their  sur- 
veyor to  act  on  their  behalf  or  resort  to  some  other  mode,  as 
by  indictment,  of  raising  the  question,  and  if  a  public  high- 
way be  .established,  perform  their  duty  by  putting  it  into 
repair. 

I  am  not  aware  of  any  direct  authority  in  reference  to  this 
act  of  Parliament.  But  there  are  cases  which  establish  a 
principle  within  which  I  think  this  case  may  be  well  de- 
cided. In  Bur  on  v.  DenmanC)  it  was  held  by  Parke,  B., 
after  consulting  the  other  judges  of  the  Exchequer,  that 
where  a  naval  officer  had  committed  a  series  of  trespasses 
for  which  he  was  personally  liable  to  an  action  for  damages, 
but  the  Crown  had  afterwards  ratified  his  acts,  that  the  rati- 
fication was  equivalent  to  a  prior  command,  and  the  action 
against  him  could  not  be  maintained.  Baron  Parke  himself 
327]  *had  some  doubts  whether  the  ratification  had  that 
effect,  but  the  judges,  including  Baron  Parke,  were  unani- 
mous that  the  defendant,  whose  duty  it  was  to  obey  the  com- 
mands of  the  Crown;  could  not  be  made  personally  responsible 
in  an  action  for  the  acts  done  in  obedience  to  such  command. 
In  Andrews  v.  Marris  ('),  the  clerk  of  a  court  of  requests, 
whose  duty  it  was  to  issue  warrants  or  writs  of  execution 
at  the  orders  of  the  commissioners,  having  mistaken  the 
effect  of  an  order,  issued  a  precept  without  an  authority, 
under  which  the  plaintiff  was  taken  in  execution,  and  he 
was  held  liable  in  trespass  accordingly.  But  it  was  also 
held  that  Whetham,  the  other  defendant,  one  of  the  ser- 
geants of  the  court,  and  to  whom  the  warrants  were  directed, 
and  who  actually  made  the  arrest,  was  not  liable  to  the 
action  on  the  ground  ''that  he  was  a  ministerial  officer  of 
the  commissioners  bound  to  execute  their  warrants  and  hav- 
ing no  means  whatever  of  ascertaining  whether  they  are 
founded  upon  valid  judgments  or  are  otlierwise  sustainable 
or  not."  It  was  further  observed  by  the  court  that  there 
would  be  soniething  very  unreasonable  in  the  law  if  it 
placed  him  in  the  position  of  being  punishable  by  the  court 
for  disobedience,  and  at  the  same  time  suable  b  v  the  party 
for  obedience  to  the  warrant,  and  that  "  as  the  subject-matter 
of  this  suit  was  within  the  general  jurisdiction  of  the  com- 
missioners, and  the  warrant  appeared  to  have  been  regu- 
larly issued,  the  defendant  Whetham  was  not  liable."  It 
appears  to  me  that  in  this  case  the  surveyor  was  in  the  exact 
position  of  Whetham  in  the  case  cited.     Dews  v.  Riley  (') 

0)  g  Ex„  167,  O  1  Q.  B.,  8. 

(»)  11  C.  B.  484;  20  L.  J.  (C.P.),  264, 
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was  a  similar  case.  There  a  void  order  of  commitmeiit  had 
been  made  by  a  county  court  under  which  the  clerk  of  the  court 
made  out  a  warrant  of  commitment,  and  the  plaintiff  was  ar-. 
rested  by  a  bailiff  under  that  warrant.  It  was  held  that  the 
action  was  not  maintainable  and  the  court  observed  that  "the 
clerk  was  a  mere  ministerial  officer  to  carry  into  effect  the 
order  of  the  judge,  and  cannot  be  liable  in  trespass  for  the 
performance  of  the  duty  cast  upon  him  by  the  express  lan- 
guage of  the  act  of  Parliament. ' '  And  in  Keane  v.  Reynoldsi^) 
where  trespass  was  brought,  for  pulling  down  a  cottage 
which  the  ma^strates  had  ^adjudged  to  be  an  encroach-  [3^8 
ment  within  hfteen  feet  of  the  center  of  a  highway,  and  con- 
victed the  plaintiff  of  having  made  the  encroachment,  against 
the  defendant  who,  as  surveyor  of  the  highways,  had  pulled 
down  the  cottage  in  the  supposed  excution  of  the  act  6  &  6 
Wm.  4,  c.  50,  it  appeared  that  the  conviction  was  void,  the 
way  never  having  been  repaired  with  stones  or  otherwise. 
But  the  court  held  that  the  defendant  was  not  liable  to  the 
action  ''on  the  principle  that  the  surveyor  acted  in  obedi- 
ence to  the  judgment  of  a  court  of  competent  jurisdiction 
which  he  was  bound  to  execute."  It  is  true  that  in  most 
of  these  cases  the  defendants  who  were  held  irresponsible 
were  bailiffs  or  other  officers  acting  in  obedience  or  supposed 
obedience  to  the  orders  of  a  court  or  some  legal  tribunal 
made  in  the  course  of  the  administration  of  justice.  But 
here,  also,  as  in  all  these  cases,  the  surveyor  is  a  mere  min- 
isterial officer,  bound  by  the  express  words  of  an  act  of 
Parliament  to  obey  the  orders  of  the  board,  and  having  no 
means  of  knowing  or  ascertaining  whether  such  orders  are 
valid  and  lawful  or  otherwise,  and  the  board  itself  is  a  pub- 
lic body,  having  public  duties  to  perform  and  created  and 
incorporated  for  public  purposes.  I  know  not,  therefore, 
why  this  officer  should  not  be  protected  by  law  as  well  as 
the  subordinate  officers  of  a  court  of  justice. 

It  appears  to  me  therefore,  upon  the  whole  case,  that  the 
defendants  have  acted  throughout  strictly  within  the  scope 
of  their  authority  and  their  dutv.  A  complaint  is  made  to 
the  board  that  a  highway  is  unlawfully  obstructed.  Upon 
investigating  the  case  they  find  that  an  obstruction  exists, 
but  that  it  is  disputed  whether  the  spot  is  a  public  highway 
or  not.  Upon  further  inquiry  they  are  advised  and  believe 
that  it  is  a  highway,  and  therefore  that  it  is  their  duty  to 
keep  it  in  repair  and  free  from  obstructions.  There  are  two 
modes  in  which  this  question,  whether  a  public  highway  or 
not,  may  be  raised  and  determined — by  indictment  and  by 

0)  2  E.  A  B.,  748. 
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action.  They  think,  and  I  may  venture  to  add  I  think  also, 
that  an  action  is  preferable  to  an  indictment,  inasmuch  as  in 
a  civil  action  points  may  be  reserved,  a  motion  made  for  a 
new  trial,  and  appeals* facilitated.  They  determine  to  try 
the  question  in  that  form  accordingly.  They  give  notice  to 
the  parties  interested  to  remove  the  obstruction,  and  it  is 
329j  still  persisted  in,  *and  the  opposite  parties  are  resolved 
to  try  the  question.  They  hold  a  meeting  and  make  the  order 
in  q^uestion,  and  it  is  executed,  and  we  are  now  called  upon  to 
decide  whether  this  action,  in  which  a  controversy  between 
the  board  on  behalf  of  the  public  and  the  owner  of  the  land 
is  to  be  settled,  should  be  brought  against  individuals  who 
have  acted  as  they  believe  in  the  strict  performance  of  their 
dutj  in  holding  and  attending  a  meeting,  and  resolving  in 
their  corporate  character  that  the  necessary  steps  shall  be 
taken,  and  who  may  possess  no  funds  or  means  to  meet  the 
expenses  of  the  suit,  or  to  pay  damages  or  costs,  or  against 
the  board,  who  are  charged  with  the  duties,  and  intrusted 
with  the  powers,  and  provided  with  the  funds  necessary  to 
the  management  of  highways  within  the  district  and  to  car- 
rying all  the  purposes  of  the  act  into  execution.  The  ques- 
tion as  between  the  surveyor  and  the  board  is  of  equal 
importance,  and  is  open  in  many  respects  to  the  same  con- 
siderations. I  think,  therefore,  and  for  the  reasons  I  have 
assigned,  that  the  action  should  have  been  brought  against 
the  board,  and  that  this  action  is  not  maintainable. 

Rule  absolute. 

Attorneys  for  plaintiff :  Pattison  &  Wigg^  for  White  & 
DingUy^  Launceston.    . 

Attorneys  for  defendants :  Coode^  Kingdon  &  Cotton^  for 
Hawker^  noscastle. 


[Law  Reports,  9  Exchequer,  888.] 

[IN  THE  EXCHEQUER  CHAMBER,] 

June  26,  1874. 

The  Liver  Alkali  Co.  v.  Johnson.  (*) 

Commofi  Can-ier— Fixed  Termini—Definite  Route^  Conveyance  of  a  Single  Customer's 
Goods — Barge-owner. 

The  defendant  was  a  barge-owner,  and  let  out  his  vessels  for  the  conveyance  of 
goods  to  any  customers  who  applied  to  him.  Each  voyage  was  made  under  a  sepa- 
rate agreement,  and  a  barge  was  not  let  to  more  than  one  person  for  the  same  voj'- 
age.     The  defendant  did  not  ply  between  any  fixed  termini,  but  the  customer  fixed 

(>)  Affirming  2  Eng.  Rep.,  602. 
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in  each  parti cnlar  case  the  points  of  arrival  and  departure.  In  an  action  against  the 
defendant  by  the  plaintiffs  for  not  safely  and  securely  carrying  certain  gooas: 

Held,  affirming  the  judgment  of  the  court  below,  that  the  defendant  in  *ex-  [339 
ercising  this  employment  had  incurred  the  liability  of  a  common  carrier,  and  was 
liable  though  the  goods  were  lost  without  negligence  on  his  part. 

By  Brett,  J. :  The  defendant  was  not  a  common  carrier  nor  liable  as  such,  but  was 
liable  as  a  shipowner  carrying  goods  for  hire,  upon  the  custom  applicable  to  him 
as  such. 

Appeal  by  the  defendant  from  a  decision  of  the  Court  of 
Exchequer  discharging  a  rule  to  enter  a  verdict  for  the  de- 
fendant (*). 

June  20.  C.  Russell,  Q.C.  {Bvit,  Q.C.,  with  him^,  argued 
for  the  defendant ;  and  T,  H.  Jaraes  {Aspinall^  Q.C.  with 
him),  for  the  plaintiffs. 

The  following  authorities,  in  addition  to  those  cited  in  the 
court  below  (*),  were  referred  to : 

Abbott  on  Shipping,  11th  ed»  p.  277;  Angell  on  Carriers, 
4th  ed.  p.  69 ;  Jones  on  Bailments,  4th  ed.  p.  106 ;  Elsee  v. 
Gatwardi^)\  Rich  v.  Kneeland{^)\  KenVs  Commentaries, 
lect.  40,  part  4 ;  Laneroni  v.  Drury(^). 

Gut.  adv.  vuZt, 

June  26.     The  following  judgments  were  delivered  : 

Blackburn,  J. :  It  appears  by  the  case  stated  for  this 
court  on  appeal  that  the  defendant  was  engaged  in  carrying 
from  Widness  to  Liverpool  some  salt  cake  of  the  plaintiflrs 
in  a  flat  on  the  river  Mersey.  The  goods  were  injured  by 
reason  of  the  flat  getting  on  a  shoal  in  consequence  of  a 
fog.  This  was  a  peril  of  navigation,  but  could  in  no  sense 
be  called  the  act  of  God  or  of  the  Queen's  enemies. 

The  jury  found  that  there  was  no  negligence  on  the  part 
of  the  defendant. 

The  question,  therefore,  raised  is,  whether  the  defendant 
was  under  the  liability  of  a  bailee  for  hire,  viz.,  to  take 
.  proper  care  of  the  goods,  in  which  case  he  is  not  respon- 
sible for  this  loss,  or  whether  he  has  the  more  extended  lia- 
bility of  a  common  carrier,  viz.,  to  carry  the  goods  safe 
against  all  events  but  acts  of  God  and  the  enemies  of  the 
Queen. 

*  We  have  purposely  confined  our  expressions  to  the  [340 
question,  '*  whether  the  defendant  has  tlie  liability  of  a  com- 
mon carrier,"  for  we  do  not  think  it  necessary  to  inquire 
whether  the  defendant  is  a  carrier  so  as  to  be  liable  to  an 
ac».tion  for  not  taking  goods  tendered  to  him. 

The  rule  imposing  this  extended  liability  on  common  car- 
riers was  originally  established,  as  Lord  Mansfield  states,  in 

(')  Law  Rep.,  1  Ex.,  267.  (»)  5  T.  R.,  148. 

O  Law  Rep,,  7  Ex.,  at  pp.  268,  269.  {*)  Cro.  Jac.,  830. 

(*)  8  Ex.,  166;  22  L.  J.  (Ex.,  2. 
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Forward  v.  Pittard  (*),  on  the  ground  of  public  policy : 
''  To  prevent  litigation,  collusion,  and  the  necessity  of  going 
into  circumstances  impossible  to  be  unravelled,  the  law  pre- 
sumes against  the  carrier,  unless  he  shows  it  was  done  by 
the  King's  enemies,  or  by  such  act  as  could  not  happen  by 
the  intervention  of  man."  And  Lord  Holt  explains  it,  in 
the  celebrated  judgment  in  Coggs  v.  Berjiard{%  as  exist- 
ing in  the  case  of  one  that  exercises  a  public  employment : 
*' And  this  is  the  case  of  the  common  hpyman,  master  of  a 
ship,  &c.,  which  case  of  a  master  of  a  ship  was  first  ad- 
jud!ged  26  Car.  2,  in  the  case  of  Morse  v.  8lue(^).  And 
this  is  a  politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons,  that  they 
may  be  safe  in  their  ways  of  dealing."  it  is  too  late  now 
to  speculate  on  the  propriety  of  this  rule,  we  must  treat  it 
as  hnnly  established  that,  in  the  absence  of  some  contract, 
express  or  implied,  introducing  further  exceptions,  those 
who  exercise  a  public  employment  of  carrying  goods  do 
incur  this  liability.  It  appears  from  the  evidence  stated 
that  the  defendant  was  the  owner  of  several  flats,  and  that 
he  made  it  his  business  to  send  out  his  flats  under  the  care 
of  his  own  servants,  different  persons  as  required  from  time 
to  time,  to  carry  cargoes  to  or  from  places  in  the  Mersey, 
but  that  it  always  was  to  carry  goods  for  one  person  at  a 
time,  and  that  '*  he  carried  for  any  one  who  chose  to  employ 
him,  but  that  an  express  agreement  was  always  made  as  to 
each  voyage  or  employment  of  the  defendant's  flats,"  which 
means,  as  we  understand  the  evidence,  that  the  flats  did  not 
go  about  plying  for  hire,  but  were  waiting  for  hire  by  any 
one.  We  think  that  this  describes  the  ordinary  employ- 
341]  ment  of  a  *lighterman,  and  that,  both  on  authority 
and  principle,  a  person  who  exercises  this  business  and  em-  - 
ployment  does,  in  the  absence  of  something  to  limit  his  lia- 
bility, incur  the  liability  of  a  common  carrier  in  respect  of 
the  goods  he  carries. 

It  was  argued  before  us  that  the  defendant  could  not  have 
this  liability  unless  he  held  himself  out  as  plying  between 
two  particular  places,  or  had  put  up  his  flat,  like  a  general 
ship,  to  go  to  some  particular  place,  and  take  all  goods 
brought  him  for  that  voyage. 

It  was  urged  that  in  Morse  v.  Slue  (*)  the  ^oods  were 
probably  put  on  board  a  ship  as  a  general  ship.  It  cer- 
tainly may  have  been  so,  but  the  count  is  set  out  in  Ventris 
and  is  general,  that  by  the  law  and  custom  of   England 

0)  1  T.  R.,  27,  at  p.  83.        («)  2  Ld.  Raym.,  at  p.  918.        (»)  1  Vent.,  190.  288. 
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charterers  and  governors  of  ships  which  go  from  London 
beyond  sea  are  bound,  &c.,  and  the  ultimate  decision  was 
that  this  count  was  proved.  Hale,  C.  J.,  seems  to  have  had 
a  difficulty  from  the  fact  that  the  ship  was  bound  to  foreign 
parts,  and  that  the  shipowner  would  not  by  the  civil  law  or 
the  maritime  law  be  chargeable  for  pira<5y  or  damnum 
fatale  (a  difficulty,  it  may  be  remarked,  which  does  not  ap- 
ply to  the  present  case,  where  the  whole  transaction  is  in 
England),  but  nothing  is  in  any  report  said  as  to  the  ship 
beinff  a  general  ship.  And  on  that  count  no  judgment 
could  have  been  given  on  that  ground. 

The  ultimate  decision  on  the  special  verdict  has  always 
been  understood  to  apply  equally  to  all  ships  employed  in 
commerce  and  sailing  from  England,  as  is  shown  from  the 
forms  of  charterparty  and  bill  of  lading  in  ordinary  use  in 
England,  which  always  contain  an  engagement  to  deliver 
the  goods  in  the  same  condition  they  were  received  aboard, 
and,  when  Lord  Tenterden  first  wrote,  contained  only  an  ex- 
ception of  the  dangers  of  the  seas ;  now  the  exceptions  in 
each  class  of  instrument  are  much  more  extensive.  And 
certainly  it  is  difficult  to  see  any  reason  why  the  liability  of 
a  shipowner  who  engages  to  carry  the  whole  lading  of  his 
ship  for  one  person  should  be  less  than  the  liability  of  one 
who  carries  the  lading  in  different  parcels  for  different 
people. 

To  come  nearer  to  the  particular  case,  we  find  that 
''lightermen"  *are  specially  named  in  Bacon's  [342 
Abridgment  "Carrier"  (A.),  and  in  the  notes  to  Coggs  v. 
Bernard  (*).  In  Lyon  v.  Mells  (")  the  course  of  business  of 
the  defendant  is  thus  described:  "The  defendant  kept 
sloops  for  carrying  other  persons'  goods  for  hire,  and  also 
lighters  for  the  purpose  of  carrying  these  goods  to  and  from 
his  sloops,  and  when  he  had  not  employment  for  his  lighters 
in  his  own  business,  he  let  them  for  hire  to  such  persons  as 
wanted  to  carry  goods  to  other  sloops."  If  there  beany 
difference  between  the  employment  of  the  now  defendant, 
as  described  in  this  case,  and  the  employment  of  the  de- 
fendant in  Lyon  v.  Mells  ('),  it  would  seem  that  the  latter 
was  less  clearly  a  public  employment.  The  great  point  dis- 
cussed was,  whether  a  notice  limiting  the  liability  of  the 
defendant  was,  as  Lord  EUenborough  states  it,  illegal,  as 
being  "  to  exempt  him  from  a  responsibility  cast  on  him  by 
law  as  a  carrier  of  goods  by  water  for  hire,"  a  proposition 
which  could  not  well  have  been  discussed  by  any  one  who 
did  not  think  that  the  defendant  had,  but  for  the  notice, 

(»)  1  Sm.,  L.  C,  6th  ed.,  177.  O  6  Eaat,  428. 
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incurred  that  responsibility.  The  point  actually  decided 
was,  that  the  terms  of  the  notice  did  not  relieve  the  defend- 
ant from  liability  for  furnishing  an  unseaworthy  lighter. 
As  to  this  Lord  EUenborough  says:  "Every  agreement 
must  be  construed  with  reference  to  the  subject  matter,  and 
looking  at  the  parties  to  this  agreement  (for  so  I  denominate 
the  notice),  ana  the  situation  in  which  they  stood  in  point 
of  law  to  each  other,  it  is  clear  beyond  a  doubt  that  the 
only  object  of  the  owners  of  lighters  was  to  limit  their  re- 
Bjjonsibdity  in  those  cases  only  where  the  law  would  other- 
wise have  made  them  answer  lor  the  neglect  of  others,  and 
for  accidents  which  it  might  not  be  within  the  scope  of  or- 
dinary care  and  caution  to  provide  against."  We  think 
that  Mr.  James,  in  arguing  for  the  plaintiflf  in  this  ca^,  was 
right  when  he  relied  on  Lyon  v.  Mells  (*)  as  an  important 
authority  in  favor  of  his  client. 

It  is  true  that  the  i)oint  was  not  precisely  decided  in  Lyon 
V.  Mells  (*),  and  if  it  had  been,  it  would  not  have  been 
binding  upon  us  in  a  Court  of  Error ;  but  the  opinion  of 
Lord  EUenborough,  and  (as  far  as  we  can  judge  from  the 
report)  of  every  one  concerned  in  the  case,  was  that  it  was 
34:3]  too  clear  for  argument  that,  but  for  *the  notice,  the 
lighterman,  acting  as  the  defendant  did  in  that  case,  would 
have  been  liable  to  the  same  extent  as  a  common  carrier. 
Lord  Abinger,  in  Brind  v.  Dalei^\  expressed  a  strong 
opinion  th^t  a  town  carrier  could  not  be  considered  a  com- 
mon carrier;  but  he  reserved  the  point,  and  as  the  jury 
found  in  favor  of  the  defendant  on  the  question  whether 
the  goods  were  received  by  him  as  a  common  carrier,  it 
never  was  reviewed  in  banc. 

The  ruling  of  Alderson,  B. ,  in  Ingate  v.  Christie  ('),  is 
in  express  conformity  with  what  appears  to  have  been  Lord 
EUenborough' s  view  in  Lyon  v.  Mells  {'),  and  no  English 
authority  has  been  cited  in  conflict  with  this  doctrine. 

We  think,  therefore,  that  the  judgment  below  was  right, 
and  should  be  affirmed. 

Mellor,  Archibald,  and  Grove,  JJ.,  conci^rred. 

Brett,  J. :  I  cannot  come  to  the  conclusion  that  the  de- 
fendant in  this  case  was  liable  whether  he  was  a  common 
carrier  or  not,  because  I  conclude  that  he  was  liable,  not- 
withstanding that  I  am  clearly  of  opinion  that  he  was  not  a 
common  carrier.  It  seems  to  me  that  it  is  of  the  very  es- 
sence of  the  definition  of  a  common  carrier,  that  he  should 
be  one  who  undertakes  to  carry  the  goods  {not  being  dan- 

(»)  6  East,  428.  (*)  2  Mood.  A  Rob.,  80,  at  p.  83 ;  S.  C,  8  C.  «fc  P.,  207. 

(3)  3  C.  A  K.,  61.. 
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gerous,  or  of  unreasonable  weight  or  bulk)  wliich  are  first 
offered  to  him — he  who  does  not  so  undertake  is  not  a  com- 
mon carrier.  The  force  of  the  word  ''  common"  is  not  that 
the  carrier's  business  is  a  public  one,  or  "in  common  with 
others,"  but  that  he  undertakes  to  carry  for  all  indifferentl  v 
in  the  sense  of  for  the  first  coiner,  i.e.,  "  for  all  in  common." 
It  is  clear  to  my  mind  that  a  shipowner  who  publicly  pro- 
fesses to  own  sloops,  and  to  charter  them  to  any  one  who 
will  agree  with  him  on  terms  of  charter,  is  not  a  common 
carrier,  because  he  does  not  undertake  to  carry  goods  for  or 
to  charter  his  sloop  to  the  first  comer.  He  wants,  therefore, 
the  essential  characteristic  of  a  common  carrier ;  he  is, 
therefore,  not  a  common  carrier,  and  therefore  does  not 
incurat  any  time  any  liability  on  the  ground  of  his  being  a 
common  carrier.  The  defendant  in  the  present  case,  in  my 
*opinion,  carried  on  his  business  like  any  other  owner  [344 
of  sloops  or  vessels,  and  was  not  a  common  carrier,  and  was 
in  no  way  liable  as  such.  But  I  think  that,  by  a  recognised 
custom  of  England, — a  custom  adopted  and  recognized  by 
the  courts  in  precisely  the  same  manner  as  the  custom  of 
England  with  regard  to  common  carriers  has  been  adopted 
and  recognized  hy  them — every  shipowner  who  carries  goods 
for  hire  in  his  ship,  whether  by  inland  navigation,  or  coast- 
ways,  or  abroad,  undertakes  to  carry  them  at  his  own  abso- 
lute risk,  the  act  of  God  or  of  the  Queen's  enemies  alone 
excepted,  unless  by  agreement  between  himself  and  a  par- 
ticular freighter,  on  a  particular  voyage,  or  on  particular 
voyages,  he  limits  his  liability  by  further  exceptions. 

I  think  that  this  liability  attaches  to  shipowners  carrying 
goods,   by  reason  of   recognized  custom,   which  may  be 

E leaded  as  the  custom  of  England,  just  as  the  Custom  of 
Ingland  as  to  common  carriers  may  be  pleaded.  But  it  is 
a  custom  wholly  indejjendent  of  the  similar  custom  with 
regard  to  common  carriers.  The  similarity  of  the  two  cus- 
toms has  occasioned  phraseology  to  be  used  in  some  cases 
which  has  raised  an  inaccurate  idea  that  shipowners  are 
common  carriers  ;  but  I  am  of  opinion  that  they  are  not. 
They  are  not  bound  to  carry  for  the  first  comer.  I  there- 
fore hold  that  the  defendant  is  liable  as  a  shipowner,  upon 
the  cufttom  applicable  to  him  as  such,  but  is  not  liable  as 
a  common  earner,  upon  the  custom  applicable  to  that  busi- 
ness or  employment.  JudgTnent  affi/rmed. 

Attorneys  for  plaintiff :  Wright  &  Venn^  for  J.  &  R. 
Quinn^  Liverpool, 

Attorneys  for  defendant :  Field  &  Hoscoe,  for  Bateson  & 
Co.^  Liverpool, 
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Foreign  Jtidgmeni — Liahiliiy  of  English  Sharefwlder  in  a  Foreign   Company — EffeH 
of  iakittg  Shares — Agreement  to  rubmit  to  Jurisdiction — Service  of  Notice'  at  eUeted 

To  an  action  on  a  French  jud^ent,  the  defendant  pleaded  that  he  was  not  at  any 
time  before  judgment  resident  or  domiciled  in  France,  or  within  the  jurisdiction  of 
the  court,  or  subject  to  French  law ;  that  he  was  never  served  with  any  process ;  nor 
had  any  notice  or  opportunity  of  defending  himself. 

Replications.  (I.)  That  the  defendant  was  holder  of  shares  in  a  French  company, 
having  its  legal  domicil  at  Paris,  and  became  thereby  subject,  by  the  law  of  France, 
to  all  the  liabilities,  <&c.,  belonging  to  holders  of  shares,  and,  in  particular,  to  the 
conditions  contained  in  the  statutes  or  articles  of  association ;  that  by  these  statutes 
it  was  provided  and  agreed  that  all  disputes  arising  during  liquidation  between 
shareholders  should  be  submitted  to  the  jurisdiction  (rf  the  French  court ;  that  every 
shareholder  provoking  a  contest  must  elect  a  domicile,  and,  in  default,  election  might 
be  made  for  nim  at  the  office  of  the  imperial  procurator  of  the  civil  tribunal  of  the 
department  in  which  the  office  of  the  company  was  situated ;  and  that  all  summonses, 
Ac,  should  be  validly  served  at  the  domicile  formally  or  impliedly  chosen ;  that  the 
company  became  bankrupt,  and  defendant's  unpaid  calls  became  payable  to  the  plain- 
tiff, as  assignee;  that  he  made  default  and  provoked  a  contest;  that  he  never  elected 
a  domicile,  and  thereupon  the  plaintiff  caused  summonses,  Ac,  to  be  served  at  the 
office  aforesaid ;  that  by  the  law  of  France  that  office  was  the  defendant's  implied 
domicile  of  election  for  the  purpose  of  service,  and  the  service  was  regular ;  and 
that  the  defendant  was  bound  to  appear,  but  did  not,  whereupon  judgment  by  de- 
fault was  recovered  against  him.  (2.)  A  similar  replication,  alleging  that  defendant 
was  a  shareholder  as  m  the  1st  replication  mentioned,  and  stating  provisions  of  the 
law  of  France  to  the  same  effect  as  those  contained  in  the  above-mentioned  statutory 
articles  of  association,  but  omitting  all  reference  to  the  statutes  or  articles  of  associ- 
ation, and  alleging  that  defendant  did  not  elect  a  domicile,  and  also  that  the  com- 
pany became  bankrupt,  Ac,  and  that  a  summons  was  served  as  in  the  1st  replication 
stated.     On  demurrer : 

Held,  that  the  1st  replication  was  good,  and  (by  Amphlett  and  Pigott,  BB.,  Kelly, 
C.B.,  dissenting)  that  tne  2d  replication  was  bad. 

In  these  two  actions  the  pleadings,  which,  so  far  as  they 
are  material  to  this  report,  were  indentical,  are  as  follows : 

Declaration  by  the  assignee  in  bankruptcy  of  the  Societo 
de  Commerce  de  Prance,  Limited,  on  a  judgment  for  £151 15s. 
recovered  on  the  7th  of  February,  1867,  in  the  empire  of 
France,  by  him  against  the  defendant  in  the  Court  of  the 
346]  Tribunal  of  ^Commerce  of  the  Department  of  the  Seine, 
being  a  court  duly  holden,  and  having  jurisdiction  in  that 
behalf. 

Plea.  3.  That  the  suit  was  commenced,  according  to  the 
French  law,  by  process  and  summons,  and  that  the  defen- 
dant was  not  at  any  time  previous  to  the  recovery  of  judg- 

i})  Decided  in  Easter  Term. 
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merit  resident  or  domiciled  within  the  jurisdiction  of  the  said 
court,  nor  is  he  a  native  of  Prance,  and  he  was  not  served 
with  any  process  or  summons,  nor  did  he  appear,  nor  had 
he  any  notice  or  knowlege  of  any  process  or  summons,  or 
any  opportunity  of  defending  himself. 

Replications.  1.  That  before  the  suit  in  which  judgment 
was  recovered  the  defendant  became,  and  was  the  holder  of 
divers  shares  in  a  company  lawfully  existing  in  France,  and 
being  the  company  in  the  declaration  mentioned,  having  its 
seat  or  place  of  business  and  le^al  domicile  at  Paris,  in  the 
Depannent  of  the  Seine,  and  within  the  jurisdiction  of  the 
Court  of  the  Tribunal  of  Commerce  of  that  department ;  and 
the  defendant  then  became  and  thereby  was,  oy  the  law  of 
Prance,  subject  to  all  the  liabilities,  rights,  and  privileges 
belonging  to  the  holders  of  shares  in  the  company,  and  in  par- 
ticular  to  the  regulations^  conditions j  and  stipulations  con- 
tained in  the  statutes  or  articles  of  association^  and  by  those 
statutes y  or  articles^  it  was  provided  and  agreed  that  all  dis- 
putes which  might  arise  during  the  liquidation  of  the  company 
between  (amongst  others)  the  shareholders  and  the  company 
with  respect  to  the  affairs  of  the  company,  should  be  submit- 
ted to  the  jurisdiction  of  the  competent  tribunal  of  the  depart- 
ment of  the  Seine,  and  that  every  shareholder  who  should 
Srovoke  a  contest  must  electa  domicile  at  Paris,  and  that,  in 
efault  of  election,  election  should  be  made  of  full  right  at 
the  office  of  the  imperial  procurator  of  the  civil  tribunal  of  the 
department  in  which  the  office  of  the  company  was  wtuated, 
and  that  all  summonses,  or  notice  of  process,  should  be  validly 
and  effectually  served  at  the  domicile  formally  or  impliedly 
chosen ;  that  whilst  the  defendant  was  a  shareholder  the 
company  was  declared  bankrupt,  according  to  the  law  of 
Prance,  and  the  plaintiff  was  appointed  assignee,  and  the 
whole  amount  unpaid  on  the  defendant's  snares  became 
payable  to  the  plaintiff,  and  the  defendant  made  default  in 
payment  and  provoked  a  contest  within  the  meaning  of  the 
Btatnites  or  articles ;  that  the  defendant  never  formally  elected 
a  domicile  at  Paris,  or  ^elsewhere  in  Prance,  and  [347 
thereupon  the  plaintiff,  to  recover  the  amount  due  to  him, 
did,  according  to  the  law  of  Prance  and  practice  of  the 
Court  of  the  IMbunal  of  Commerce,  cause  a  summons,  di- 
rected to  the  defendant,  to  issue,  calling  on  him  to  appear 
and  answer  the  plaintiff  in  an  action  for  the  amount  unpaid 
on  his  shares ;  tnat  the  plaintiff  caused  the  summons  to  be 
delivered  for  the  defendant  at  the  office  of  the  imperial  pro- 
curator of  the  civil  tribunal  of  the  department  where  the 
company's  office  was  situated;  that  by  the  law  of  Prance 
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that  oiBce  was  the  defendant's  implied  domicile  of  election 
for  the  purpose  of  service,  and  the  service  was  regular,  and 
by  the  law  of  Prance  and  practice  of  the  court  amounted  to 
notice  to  the  defendant  then  having  his  real  domicile  out  of 
France ;  that  he  was  bound  to  appear^  but  did  not,  where- 
upon judgment  by  default  was  recovered  against  him. 

2.  That  before  the  suit,  &c.,  the  defendant  became  and 
was  the  holder  of  divers  shares  in  a  company  lawfully  ex- 
isting in  Prance,  and  being  the  company  in  the  declaration 
mentioned,  and  thereby  became,  and  was,  by  the  law  of 
France,  subject  to  all  the  liabilities,  &c.,  belonging  to  the 
holders  of  shares  of  the  company  according  to  the  law  of 
Prance  ;  that  the  company  had  its  seat  or  place  of  business 
at  Paris,  in  the  department  of  the  Seine,  and  within  the 
jurisdiction  of  the  Court  of  the  Tribunal  of  Commerce  of 
that  department,  and  the  defendant  was  resident  and  domi- 
ciled in  England,  and  bjr  reason  and  in  consequence  thereof, 
it  became  and  was  the  right  and  duty  of  the  defendant,  ac- 
cording to  the  law  of  Prance,  upon  his  becoming  the  holder 
of  such  shares  to  elect  a  domicile  within  France,  to  wit,  at 
Paris,  at  which  notices  should  be  served  upon  him,  and  to 
notify  to  the  directors  or  administrators  of  the  company 
such  elected  domicile  ;  that  it  was  and  is  the  law  of  Prance, 
that  if  a  shareholder  in  such  a  company,  who  is  resident 
and  domiciled  abroad,  shall  neglect  to  elect  and  notify  a 
domicile  within  Prance,  it  should  be  lawful  for  the  direc- 
tors, &c.,  to  serve  such  shareholder  with  notice  of  process 
at  the  domicile  of  the  public  procurator  of  the  tribunal  of  the 
place  where  the  company  have  their  seat  or  place  of  busi- 
ness and  legal  domicile,  and  that  such  domicile  should  be 
taken  to  be  the  domicile  of  election  of  such  shareholder  for 
348]  the  purpose  of  such  ^service,  and  such  service  should 
be  as  valid  and  binding  as  though  made  on  him  personally, 
and  that  such  shareholder  so  served  with  notice  should  be 
subject  to  the  jurisdiction  of  such  tribunal  in  respect  to  the 
demand  of  the  directors,  &c.,  against  him;  that  the  defen- 
dant did  not  elect  or  notify  a  domicile  in  France;  that 
whilst  he  was  a  shareholder  the  company  was  declared 
bankrupt  according  to  the  law  of  Prance,  and  the  plaintiff 
was  appointed  assignee,  and  the  whole  amount  unpaid  on 
the  defendant's  shares  thereupon  became  due  and  payable 
to  the  plaintiff ;  and  thereupon  the  plaintiff,  according  to 
the  law  of  France  and  practice  of  the  Court  of  the  Tribunal 
of  Commerce  of  the  J)epartment  of  the  Seine,  being  the 
court  within  the  jurisdiction  of  which  the  seat  or  place  of 
business  and  domicile  of  the  company  were,  caused  a  sum-. 
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mons,  &c.  rThen  followed  averments  as  to  the  service  and 
regularity  of  the  notice,  &c.,  similar  to  those  in  the  previous 
replication.] 

Demurrer  to  1st  and  2d  replications  and  joinder. 

The  cases  were  argued  on  the  29th  of  April  and  the  4th  of 
Mav,  1874,  hy  Benjamin^  Q.  C,  {Holl  ^ndi  Sydney  Hastinas 
with  him),  and  by  Holly  for  the  plaintiffs  respectively  in  the 
two  actions ; .  by  Matthews,  Q.  G.  {H.  E,  Webster  with  him), 
for  the  defendant  Adamson,  and  by  French  {C.  Russell, 
Q.  C,  with  him),  for  the  defendant  Strachan.  The  follow- 
ing authorities  were  cited :  New  Brunswick  and  Oanxida 
My.  Co.  V.  Coneybeare  (') ;  Bank  of  Australasia  v.  Hard- 
ing (•) ;  Bank  of  Australasia  v.  Nias  (') ;  Meeus  v.  Thel- 
lussonC) ;  Valke  v.  Dumergvsi^) ;  Ferqusson  v.  Fyffe  (*) ; 
OeneraX  Steam  Namgaiion  Co.  v.  OwMoui^)\  Schibsbyy. 
Westenholz{^)\  OodardY.  Oray(^)., 

Cur.  adv.  vuLt. 

May  8.  Kelly,  C.B.  [after  stating  the  pleadings,  pro- 
ceeded as  follows :]  The  difference  between  these  two  repli- 
cations is  this,  that  in  the  first  it  is  alleged  that  the  defendant 
being  a  shareholder  in  the  company,  was  as  such  bound  by 
the  articles  of  *associ9,tion,  and  by  reason  of  those  arti-  [34y 
cles  of  association  was  liable  to  be  sued  in  the  French  court, 
whilst  in  the  second  it  is  merelv  alleged  that  by  the  law  of 
Prance  he  as  a  shareholder  in  the  company  became  liable  to 
be  sued  in  the  French  court  under  the  circumstances  stated. 
Now  the  questions  raised  by  these  two  replications  are  en- 
tirely questions  of  law ;  and  before  proceeding  to  deal  with 
the  authorities  I  will  very  shortly  state  what  1  conceive  to 
be  the  law  bearing  upon  them.  I  apprehend  that  it  is  now 
established  by  the  law  of  this  country  that  one  who  becomes 
a  shareholder  in  a  foreign  company,  and  therefore  and  thereby 
a  member  of  that  company — such  company  existing  in  a  for- 
eign country,  and  subject  in  all  things  to  the  laws  of  that 
country — himself  becomes  subject  to  the  law  of  that  country, 
and  to  the  articles  or  constitutions  of  that  company  con- 
strued and  interpreted  according  to  the  law  of  that  country 
in  all  things  and  as  to  all  matters  and  all  questions  existing 
or  arising  in  relation  to  or  connected  with  the  acts  and  affairs 
and  the  rights  and  liabilities  of  such  company  and  its  mem- 
bers severally  and  collectively ;  and  if  that  company,  by 
the  law  of  the  country  in  which  it  exists,  or  by  the  articles 

0)  9  H.  L.  C,  711.  («)  8  01.  A  F.,  121. 

(«)  9  C.  B..  661 ;  19  L.  J.  (C.P.),  345.  (')  11  M.  A  W.,  871 

(«)  16  Q.  B..717:  20  L.  J.  (aB.),  284.  («)  Law  Rep.,  6  Q.  B.,  166. 

(*)  8  Ex.,  638;  22  L.  J.  (Ex,).  239.  (•)  Law  Rep.,  6  Q.  B.,  139. 

(»)  4  Ex.,  290;  18  L.  J.  (Ex.),  398. 
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of  its  constitution,  is  subject  to  the  jurisdiction  of  a  par- 
ticular court  within  that  country,  so  also  is  each  shareholder 
or  member  subject  to  its  jurisdiction  in  all  cases  in  relation 
to  or  connected  with  such  company. 

It  was  contended,  on  the  part  of  the  defendant,  on  the  au- 
thority of  SchibsbvY.  Westmholz (*),  that  he  not  being  a  na- 
tive or  subject  of  France,  and  so  subject  to  French  law,  and 
not  being  either  resident  or  domiciled  in  France,  and  not 
having  received  notice  or  had  knowledge  de  facto  of  the  suit 
which  resulted  in  the  judgment  relied  on  in  the  replications, 
is  not  bound  by  that  judgment.  Now  in  that  case  the  de- 
cision was  that  "  the  judgment  of  a  fereign  court,  obtained 
in  default  of  appearance  against  a  defendant,  cannot,  be  en- 
forced in  an  English  court,  where  the  defendant,  at  the  time 
the  suit  commenced,  was  not  a  subject  of  or  resident  in  the 
country  in  which  judgment  was  obtained ;  for  there  existed 
nothing  imposing  on  the  defendant  any  duty  to  obey  the 
judgment ;"  and  the  law  is  well  and,  in  my  judgment,  rightly 
350]  stated  thus  in  the  judgment  of  Blackburn,  J.  (at  *p. 
161) :  "  Now  on  this  we  think  some  things  are  quite  clear  on 
principle.  If  the  defendants  had  been  at  the  time  of  the 
judgment  subjects  of  the  country  whose  judgment  is  sought 
to  be  enforced  against  them,  then  we  think  that  its  laws 
would  have  bound  them.  Again,  if  the  defendants  had 
been  at  thij  time  when  the  suit  was  commenced  resident  in 
the  country  so  as  to  have  the  benefit  of  its  laws  protecting 
them,  or  as  it  is  sometimes  expressed,  owing  temporary  alle- 
giance to  that  country,  we  think  that  its  laws  would  have 
bound  them.  If  at  the  time  the  obligation  was  contracted 
the  defendants  were  within  the  foreign  country,  but  left  it 
before  the  suit  was  instituted,  we  should  be  inclined  to 
think  that  the  laws  of  that  country  bound  them  ;  though  be- 
fore finally  deciding  this  we  should  like  to  hear  the  question 
argued.  But  every  one  of  these  suppositions  is  negatived 
in  the  present  case."  It  is  to  be  observed  that  in  tnat  case 
no  fact  was  found  imposing  on  the  defendant  the  duty  of 
obeying  the  iudgment.  The  case  was  not  one  of  a  person 
alleged  to  be  bound  by  the  law  of  a  foreign  country  and  the 
judgment  of  a  foreign  tribunal  by  reason  of  his  having  be- 
come a  shareholder  in  a  company  existing  only  under  the 
law  of  that  country,  but  it  was  one  of  a  contract  between  the 
plaintiflF,  who  was  resident  in  England,  and  defendant,  who 
was  resident  in  France,  for  the  sale  and  delivery  of  merchan- 
dise. There  was  nothing  to  prevent  the  French  seller  suing 
•the  English  buyer  here  for  breach  of  contract,  and  nothing 

(»)  Law  Rep.,  6Q.  B„  165, 
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which  rendered  the  latter  amenable  to  a  French  tribunal. 
In  the  present  case  we  have  to  consider  the  law  as  appli- 
cable, not  to  an  ordinary  mercantile  contract,  but  to  persons 
who,  though  not  resident  in  the  foreign  country,  have  be- 
come members  of  what  we  should  call  a  joint  stock  company, 
existing  only  in  that  country,  and  subject  to  its  laws.  I 
have  stated  already  what  I  consider  to  be  the  law  governing 
such  cases,  and  I  now  proceed  to  advert  to  some  of  the  other 
authorities  which  were  cited  on  the  argument. 

The  first  case  to  which  it  is  necessary  to  refer  is  the  Barik 
of  Australasia  v.  Harding  (*),  of  which  the  marginal  note  is 
as  follows:  *'The  members  resident  in  England  of  a  com- 
pany formed  for  the  purpose  of  caritying  on  business  in  a 
place  out  of  England  are  bound  in  respect  of  the  transactions 
of  that  company  by  the  *law  of  the  country  in  which  [351 
the  business  is  carried  on."  This  proposition  of  law  is 
really  decisive  of  the  present  case,  and  it  is  fully  borne  out 
by  the  facts,  which  deserve  to  be  examined  somewhat  in  de- 
tail. The  defendant  Harding,  it  appeared,  was  sued  on  a 
judgment  against  him  obtained  in  Australia,  where  a  com- 

Eany  was  established,  of  which  he  had  become  a  member. 
[e  was  not  resident  in  the  colony  nor  subject  to  its  laws, 
unless  by  becoming  a  shareholder  he  became  so.  The  com- 
pany was  itself  established  by  a  colonial  statute,  which 
"may  be  assumed,"  says  Wilde,  C.  J.,  (at  p.  686),  "to 
have  been  obtained  at  the  request  of  the  parties.  It  pro- 
vided that  one  member  holding  a  principal  office  in  the  com- 
pany might  sue  or  be  sued  instead  of  the  whole  body,  and 
that  execution  might  issue  against  the  property  of  the  other 
members.  But  while  giving  this  benefit  to  the  company,  the 
act  provides  that  the  rights  and  liabilities  of  the  parties 
should  not  be  varied.  Now,  independently  of  the  colonial 
act,  the  defendant  would  have  been  liable  in  respect  of  the 
demand  for  which  the  defendant  is  now  sued ;  and  if  the 
judgment  had  been  recovered  in  an  action  brought  against 
all  the  members  jointly  an  action  of  debt  or  assumpsit  would 
clearly  have  lain  against  the  defendant  upon  that  judgment." 
Grantmg,  therefore,  that  in  an  action  against  all  the  mem- 
bers the  defendant  would  have  been  responsible,  the  question 
arose  whether  he  was  responsible  in  an  action  on  a  judg- 
ment obtained  in  the  colony  against  the  chairman  or  princi- 
pal officer,  who  under  the  colonial  act  was  liable  instead  of 
all  the  members.  The  defendant  set  up  the  same  defence  as 
is  relied  on  here — that  he  was  not  resident  in  the  colony,  and 
had  no  notice  or  knowledge  of  the  proceedings.     But  the 

(»)  9  C.  B.,  661;  19  L.  J.  (C.P.),  346. 
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answer  was  that  by  becoming  a  member  of  the  company 
which  existed  only  in  the  colony,  and  by  virtue  of  its  laws, 
he  had,  in  all  matters  relating  to  the  company,  himself  be- 
come bound  by  the  colonial  law,  and  subject  to  the  juris- 
dic.tion  of  the  colonial  courts.  ''I  am  of  opinion,"  says 
Cresswell,  J.  (at  p.  687),  "that  the  plaintiffs  are  entitled  to 
judgment.  From  the  pleadings  it  appears  that  the  defen- 
dant was  a  member  of  a  company  who  must  be  taken  to 
have  been  a  consenting  party  to  the  passing  of  the  colonial 
act.  He  must,  therefore,  be  regarded  as  having  agreed  that 
suits  upon  contracts  entered  into  by  the  company  might  be 
352]  brought  against  the  chairman,  and  *that  the  chairman 
should  for  all  purposes  represent  him  in  such  actions. 
Being  his  own  appomted  agent  he  had  notice  of  the  pro- 
ceedings. If  he  had  been  resident  in  the  colony  he  could 
not  have  made  himself  party  to  the  action  or  in  any  way 
personally  interfered  in  the  proceedings."  Now  how  had 
the  chairman  been  appointed  his  agent  ?  Simply  by  virtue 
of  the  defendant  having  become  a  member  of  tne  companv ; 
and  therefore,  service  of  process  on  the  chairman,  who  by 
the  law  of  the  colony  was  liable  to  be  sued,  was  held  a 
service  upon  the  defendant,  although  he  was  not  resident  or 
domiciled  in  the  colony,  and  had  never  himself  heard  of  the 
proceedings.  The  answer  to  the  defendant's  plea  that  he 
was  non-resident  and  had  no  notice  "is,"  says  Talfourd,  J., 
in  his  judgment  (at  p.  688),  "that  the  defendant  was  a 
member  of  a  partnership  carrying  on  business  in  the  colo- 
nies, and  was  contented  to  leave  his  property  there  to  be 
regulated  bv  the  law  of  the  colony."  It  certainly  seems  to 
me  impossible  to  have  an  authority  more  directly  in  point, 
and  the  Bank  of  Australasia  v.  Nias  (')  is  to  the  same  effect. 
But  there  is  one  more  case  to  which  I  ought  to  refer :  that 
of  Vallee  v.  DuToergue  ('),  There  to  an  action  on  a  French 
judgment  the  defendant  pleaded  that  he  was  not,  during 
the  accruing  of  the  cause  of  action,  &c.,  resident  in  France, 
or  within  the  jurisdiction  of  the  court,  nor  subject  to  the  law 
of  France :  that  he  was  never  served  with  any  process  or 
notice,  or  had  any  notice  of  the  proceedings :  nor  did  he 
appear  in  court  or  have  any  opportunity  of  defending  him- 
self, and  the  proceedings  were  taken  in  his  absence  and 
without  his  knowledge.  The  plaintiff  replied  that  the  de- 
fendant became  a  snareholder  in  a  certain  company  in 
France,  and  subject  to  all  the  liabilities  and  rights  thereto 
attaching ;  that  the  defendant  was  resident  in  England,  and 
by  rep,son  thereof  it  became  necessary,  by  the  law  of  France, 

0)  16  Q.  B.,  717 ;  20  L.  J.  (Q.B.),  284.  («)  4  Ex.,  290;  18  L.  J.  (Ex,),  398. 
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for  the  defendant  to  elect  a  domicile  in  France  at  which  the 
directors  might  notify  to  him  all  proceedings  relative  to  the 
company  or  the  defendant  as  such  shareholder ;  that  by  the 
law  of  France  all  legal  proceedings  affecting  any  part j^  hav- 
ing his  real  domicile  out  of  that  kingdom  left  for  him  at 
such  elected  domicile  were  as  valid  as  if  left  at  his  real 
domicile  in  Prance ;  that  the  defendant  made  election  of  a 
♦domicile  at  Paris,  and  gave  notice  thereof  to  the  plain-  [353 
tiffs ;  that  the  assets  of  the  company  being  insufficient  to 
discharge  their  debts,  the  defendant,  as  a  shareholder,  was, 
by  the  law  of  Prance,  liable  to  be  sued  and  to  pay  a  certain 
sum ;  that  the  plaintiffs,  for  the  recovery  thereof,  caused  a 
summons  to  be  left  at  his  elected  domicile,  requiring  him  to 
appear  in  court  on  a  certain  day ;  that  he  did  not  appear, 
whereupon  the  plaintiffs  recovered  judgment  by  default. 
Thia.  replication  was  held  good  on  demurrer,  and  so  far,  at 
all  events,  as  regards  the  second  replication  demurred  to, 
which  alleges  that  the  defendant  was  bound  by  the  "law  of 
France"  to  elect  a  domicile,  it  is  conclusive.  The  only  dif- 
ference is  that  there  the  defendant  did  elect,  whilst  here  he 
failed  to  elect  and  the  election  \jiras  made  for  him.  But  in 
that  case,  as  in  this,  service  was  effected  at  the  elected  domi- 
cile, and  in  this  case,  as  in  that,  I  think  such  service  was  a 
good  service  upon  the  defendant,  although  he  was  not  there, 
and  never  heard  of  the  proceedings  against  him. 

Upon  all  these  authorities,  therefore,  it  appears  to  me  that 
the  defendant  is  liable,  and  the  principles  they  establish  are, 
in  my  opinion,  reasonable  and  just.  The  defendant,  as  a 
shareholder  in  this  foreign  company,  becomes  entitled  to  all 
the  benefits  resftlting  from  the  possession  of  the  shares; 
surely  it  is  very  reasonable  that  the  law  of  Prance,  and,  as 
is  alleged  in  the  first  replication  here,  the  articles  of  associ- 
ation also,  should  provide  that  he  should  elect  a  domicile, 
and  that  if  he  does  not,  one  may  be  elected  for  him,  at 
which  process,  if  necessary,  fnav  be  served.  Otherwise  it 
itiight  be  that  a  shareholder  might  for  years  receive  all  the 
benefits  belonging  to  his  position  and  yet  escape  all  the  bur- 
thens, just  because  his  real  domicile  was  out  of  the  king- 
dom oi  Prance,  or  there  were  no  means  of  discovering  where 
he  might  be  and  enforcing  a  demand  upon  him.  My  judg- 
ment, therefore,  is  for  the  plaintiff  upon  both  the  replica- 
tions demurred  to. 

Amphlett,  B.:  An  important  question  is  raised  on  these 
replications,  involving  the  liability  of  a  British  subject  to 
be  sued  in  the  courts  of  a  foreign  country.  As  to  the  first 
replication  demurred  to,  the  court  is  unanimously  of  opin- 
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ion  that  the  defendant  is  shown  upon  the  face  of  it  to  have 
contracted  with  the  company,  of  which  he  is  a  shareholder, 
354]  and  whose  representative  the  plaintiflE  is,  that  *he 
would,  under  the  circumstances  disclosed,  be  amenable  to 
the  jurisdiction  of  the  Court  of  the  Tribunal  of  Commerce  of 
the  jDepartment  of  the  Seine.  But  as  to  the  second  repli- 
cation, my  Brother  Pigott  and  myself  think  that  although 
the  allegations  are  sufficient  to  show  that  the  defendant's 
contract  is  to  be  governed  by  French  law,  still  that  they  do 
not  show  that  he  is  subject  to  the  jurisdiction  of  the  French 
court.  The  contract  must  be  interpreted  by  an  English  tri- 
bunal. 

Now  the  plaintiff  seems  to  have  thought  that  all  he  need 
allege  is  that  French  law  is  to  govern  the  contract.  But  it 
by  no  means  follows  that  the  defendant  has  subjected  him- 
self to  a  foreign  iurisdiction.  The  cases  which  have  been 
referred  to  show  that  before  an  Englishman  can  be  made 
amenable  to  a  foreign  court  he  must  bear  either  an  absolute 
or  a  qualified  or  temporary  allegiance  to  the  country  in 
which  the  court  is.  He  must,  as  is  pointed  out  by  Black- 
burn, J.,  in  Schibsby  v.  Westenholz  Q,  be  a  subject  of  the 
country,  or  as  a  resident  there  when  the  action  was  com- 
menced (or  perhaps  it  would  be  enough  if  he  were  there 
when  the  obligation  was  contracted,  though  upon  this  point 
doubt  is  expressed),  so  as  to  be  under  the  protection  of  or 
amenable  to  its  laws.  The  learned  judge  also  puts  two  other 
cases  in  which  a  person  might  be  bound,  one  where  he,  as 
plaintiff,  has  selected  his  tribunal,  and  the  other  where  he 
has  voluntarily  appeared  before  it  and  takes  the  chance  of 
a  judgment  in  his  favor.  The  defendant's  liability  in  the 
latter  case,  however,  is  left  an  open  question.  But  inde- 
pendently of  that  question,  I  apprehend  that  a  man  may 
contract  with  others  that  his  rignts  shall  be  determined  not 
only  by  foreign  law,  but  by  a  foreign  tribunal,  and  thus  by 
reason  of  his  contract,  and  not  of  any  allejjiance  absolute  or 

?ualified,  would  become  bound  by  that  tribunal's  decision, 
it  is  upon  this  ground  that  I  decide  the  demurrer  to  the  first 
replication  in  the  plaintiff's  favor.  I  think  that  the  defen- 
dant must  be  taken  to  have  agreed  that  if  he  did  not  elect  a 
domicile  one  should  be  elected  for  him  ;  for  the  articles  of 
association  provide  for  its  being  done.  It  is  said  that  it  is 
not  sufficiently  stated  that  he  had  notice  of  this  particular 
provision,  but  I  think  it  must  be  implied  that  he  had  notice, 
from  the  fact  of  his  becoming  a  shareholder  in  the  company. 
355]      *I  now  proceed  to  consider  the  second  replication, 

O  Law  Rep.,  6  Q.  B.,  156,  at  p.  161. 
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which  is  silent  as  to  the  statutes  or  articles  of  association, 
but  simply  alleges  that  according  to  French  law  the  mem- 
bers of  the  company  were  bound  to  elect  a  domicile ;  and 
that,  according  to  French  law,  upon  default  a  domicile  would 
be  elected  for  them  at  a  public  oflBice,  where  process  might 
be  served,  and  that  they  would  be  bound  thereby.  I  confess 
I  cannot  find  a  case  which  has  gone  so  far  as  to  hold  a  de- 
fendant liable,  under  such  circumstances,  upon  a  foreign 
judgment  obtained  as  this  was,  without  any  knowledge  on 
his  part  of  the  proceedings.  Can  it  be  said  that  an  English- 
man, for  example,  who  buys  a  share  in  a  foreign  company 
on  the  London  Stock  Exchange,  thereb v  becomes  necessarily 
bound  by  any  decision  to  which  the  foreign  tribunal  may 
come  upon  a  matter  affecting  his  interests  ?  Suppose  there 
had  been  a  provision  by  the  law  of  France  that  whenever  a 
member  neglected  to  elect  a  domicile  he  should  pay  double 
calls,  are  we  to  enforce  his  liability  in  an  action  on  a  judg- 
ment for  such  calls  obtained  against  him  without  his  knowl- 
edge in  the  foreign  court  ?  No  doubt  in  the  present  case, 
where  the  law  of  France  is  in  question,  the  probability  is 
that  the  shareholder  would  not  be  subjected  to  any  extraor- 
dinary or  unjust  liabilities.  But  if  the  principle  of  law  is 
that  which  the  plaintiff  contends  for,  it  must  be  applied  in 
cases  of  countries  where  the  law  might  be  very  mucn  more 
open  to  objection  than  it  is  likely  to  be  in  a  country  such  as 
France. 

It  is  said,  however,  that  the  authorities  upon  the  point  are 
decisive,  and  two  were  especially  relied  on.  The  first  was 
the  BanJc  of  Australasia  v.  Harding  (*),  and  it  is,  I  agree, 
a  strong  authority  in  support  of  the  first  replication,  but  not 
of  the  second.  In  that  case  there  had  been  a  local  act  ob- 
tained giving  power  to  the  company's  creditors  to  obtain 
judgment  against  a  representative  of  all  the  members,  and 
enacting  that  by  that  judgment  all  the  members  should  be 
bound;  and  it  was  upon  the  circumstance  that  the  act 
existed  that  the  judgment  of  the  court  was  founded,  and 
nothing  falls  from  any  of  the  judges  to  indicate  that  they 
would  nave  held  the  defendant  bound  if  there  had  been  no 
such  act.  In  their  opinion  the  defendant  was  to  be  consid- 
ered as  a  consenting  party  to  the  passing  of  the  act,  or  as 
one  of  the  parties  at  whose  *req^aest  it  was  passed,  [356 
and  therefore  bound  by  its  provisions :  see  per  Wilde,  C.  J., 
and  Cresswell,  J.,  at  pp.  685,  687.  In  the  absence  of  such 
consent,  it  seems  to  me  that  the  court  would  have  come  to  a 
contrary  conclusion. 

(')  9  C.  B.,  661 ;  19  L.  J.  (C.P.),  346. 
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The  second  case  relied  on  was  ValUe  v.  Burner gn.e{\  but 
here  again,  although  the  decision  supports  the  first,  it  fails 
to  support  the  second  replicationJ  There  the  defendant  had 
become  by  transfer  the  owner  of  shares  in  a  French  com- 
pany, and  upon  accepting  the  shares  was  bound,  according 
to  French  law,  to  elect  a  domicile.  He  actually  did  so,  and 
gave  notice  of  his  election  to  the  company.  lie  was,  there- 
fore, aware  of  what  the  French  law  was,  and  had  complied 
with  it.  Then,  having  left  the  country,  notice  of  process 
was,  as  here,  left  at  the  elected  domicile,  but  never  reached 
the  defendant  against  whom  judgment  by  default  was  recov- 
^ered.  It  was  held  he  was  liable  on  the  judgment,  but  upon 
the  ground  that  he  had  done  something  more  than  become 
a  shareholder  in  the  company ;  he  had  so  conducted  himself 
as  to  warrant  the  inference  that  he  had  agreed  to  be  bound 
by  the  decision  of  the  foreign  court.  "The  replication  con- 
sists," says  Alderson,  B.  (at  p.  303)  "of  a  statement  of  facts 
which  show  that  by  the  agreement  to  which  the  defendant 
has  become  a  party,  no  actual  notice  need  be  given  to  him ;" 
and  again  (at  p.  303)  "It  is  not  contrary  to  natural  justice 
that  a  man  who  has  agreed  to  receive  a  particular  mode  of 
notification  of  legal  proceedings  should  be  bound  by  a  judg- 
ment in  which  that  particular  mode  has  been  followed,  even 
though  he  may  not  nave  had  actual  notice  of  them." 

For  these  reasons  my  judgment-  (in  which  my  Brother 
Pigott  concurs)  is  for  the  plaintiflE  upon  the  demurrer  to  the 
first  replication,  and  for  tne  defendant  upon  the  demurrer 
to  the  second. 

Jud^gmerd  accordingly. 

Attorneys  for  plaintiflE :  Bean  &  Chubb. 

Attorneys  for  defendant  Adamson  :  Rowland  &  Miller. 

Attorneys  for  defendant  Strachan  :  Argles  &  Rawlins. 

(»)  4  Ex.,  290;  18  L.  J.  (Ex.),  398. 

The  statutes  of  many  of  the  states  pear  by  attorney :  McDermoU  v.  Clary, 
provide  for  an  attachment  of  the  prop-  107  Mass.,  501;  McGormick  v.  Perm. 
erty  of  a  debtor  and  a  service  by  ptrbli-  Cent.  B.  B.,  49  N.  Y.,  309  ;  Hoffman  v. 
cation.  Such  a  judgment  is  a  judgment  Hoffman,  46  N.  Y.,  BO. 
in  rem,  and  if  there  be  no  appearance  But  a  general  appearance  by  attorney 
by  the  defendant  cannot  be  sued  upon  will  confer  jurisdiction  :  MeCormiek  v. 
in  another  state,  or  even  in  another  ac-  Penn.  Cent.,  etc.,  49  N.  Y.,  308  ;  Ken^ 
tion  in  the  same  state :  Force  v.  Gow-  nier  v.  Kennier,  45  N.  Y.,  535,  explain- 
er, 23  How.  Prac.  Rep.,  295 ;  Bicknell  ed  in  People  v.  Domll,  25  Mich.,  262. 
V.  Meld,  8  Paige,  440  ;  Wood  v.  Stan-  Although  the  record  of  the  judgment 
herrp,  21  Ohio  St.  Rep.,  142 ;  Da/rt  v.  of  another  state  show  jurisdiction  of 
Go8S,  24  Michigan,  266  ;  Mske  v.  An-  the  defendant,  and  an  appearance  by 
derson,  33  Barb.,  71,  12  Abb.  Prac,  8.  him,  he  may  plead  the  facts  showing 

So  though  he  appeared  by  counsel  in  that  jurisdiction  of  his  person  was  not 

a  specific  proceeding,  but  did  not  ap-  in  fact  acquired,  and  that  the  appear- 
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ance  was  unauthorized  by  him,  in 
which  case  he  is  not  bound  by  the 
judgment :  Note  to  Andrews  v.  Her- 
riott,  4  Cowen,  524;  McDermott  v. 
Clary,  107  Mass.,  501 ;  Howa/rd  v. 
SmUh,  83  New  York  Superior  Court 
Kep.,  128-9,  affirmed  35  id.,  131,  42 
How.  Prac.,  800;  Kerr  v.  Kerr,  41 
N.  Y.,  272 ;  Hoffman  v.  Hoffman,  46 
N.  Y.,  80 ;  Thompson  v.  WhUrnan,  18 
Wallace.  457 ;  Knowles  v.  Gaslight,  etc. , 
19  Wallace,  58 ;  Bosu>arth  v.  Vande- 
wOker,  53  N.  Y.,  597;  Peo^  v. 
DoweU,  25  Mich.,  247 ;  Kerr  v.  Condy, 
9  Bush.  (Ky.),  872 ;  Garrison  v.  Mc- 
Gowan,  48  Cal.,  592;  aee  Bieknell  v. 
Meld,  8  Paige,  440 ;  HiU  y.  Mmden- 
haU,  21  Wall.,  468. 

But  such  recitals  are  presumptive 
evidence  of  jurisdiction :  Blacks s  Case, 
4  Abb.  Prac.,  162,  4  Bradf.,  175  ;  How- 
ard V.  Smith,  38  New  York  Superior 
Court  Rep.,  124,  affirmed  35  id.,  181, 
42 How. Prac., 800;  Thompsonv,  Whit- 
man, 18  Wallace,  457 ;  Knowles  v.  Gas- 
light, etc.,  19  Wallace,  58 ;  Bosworth  v. 
VandeuHzlker,  58  N.  Y.,  597.  See  Kerr 
V.  Condy,  9  Bush  (Ky.),  872 ;  HiU  y 
Mendei&aU,  21  WaU.,  458. 

The  case  of  Brown  v.  Hichols,  40 
How.,  114,  42  N.  Y.,  26,  is  distin- 
guishable from  the  other  cases  cited,  in 


that  the  attorney  who  appeared  was  an 
attorney  of  the  state  in  which  the  ap- 
pearance was  sought  to  be  attacked 
collaterally,  and  it  was  held  the  defen- 
dant, for  whom  he  appeared,  could  be 
relieved  on  application  in  the  action  in 
which  he  so  appeared.  The  case  of 
Kerr  v.  Kerr  was  not  referred  to.  It 
seems  difficult  to  harmonize  the  princi- 
ples upon  which  the  two  cases  are  de- 
cided, although  there  may  be  a  techni- 
cal distinction  between  the  facts  of  the 
two  cases.  We  doubt  the  soundness 
of  Brown  v.  NicTiols.  It  is  true  that 
section  139  of  the  Code  provides  that 
"A  voluntary  appearance  of  a  defen- 
dant is  equivalent  to  personal  service 
of  the  summons  upon  him,"  but  the 
appearance  intended  is  evidently  an  au- 
thorized appearance,  and  not  a  wrong- 
ful one.  The  ruling  in  Bosworth  v. 
VandewdUcer,  that  want  of  jurisdiction 
may  always  be  shoWn,  seems  to  lead  to 
the  result  that  an  unauthorized  appear- 
ance could  not  confer  jurisdiction. 

If  the  party  desire  to  prove  the  judg- 
ment was  invalid  because  the  appear- 
ance was  unauthorized  he  must  plead 
the  facts  specially,  and  cannot  prove 
them  under  plea  of  rvul  tiel  record: 
HiU  V.  MendenhaU,  21  WalL,  453. 


CRIMINAL   LAW  CASES. 


[12  Cox's  CrimiDiil  Cflses,  622.] 

OXFORD  CIRCUIT. 

(Stafford  Summer  Assizes,  July  21  and  27, 1874.  Before  Lush,  J.) 

*Bjeg.  V.  John  Wilson  and  Ann  Wilson  ('). 

Pradtiee — Ittfien  of  WUneu — Proof  of  deposition — Postponement  of  trial — Expenses 

of  proseeiUion. 

The  deposition  of  a  witness  in  a  criminal  prosecution  who  has  trarelled  to  the 
assize  town,  hut  is  too  ill  to  attend  court  for  examination,  may  be  read  before  the 
grand  jury,  after  the  illness  of  the  witness  and  the  due  taking  of  the  deposition  has 
Been  proved  to  the  satisfaction  of  the  judge. 

It  IS  not  essential  that  the  proof  of  the  deposition  haying  been  duly  taken  should 
be  giren  by  the  clerk  to  the  Committing  magistrate. 

Upon  the  postponement  of  a  trial  for  the  recovery  of  a  witness  who  is  ill,  the 
prosecutor  may  then  be  allowed  the  costs  of  the  prosecution  incurred  up  to  the  date 
of  such  postponement. 

Prisoners  were  indicted  for  feloniously  administering  to 
Eliza  Jane  Hughes,  oertain  noxious  things,  with  intent  to 
procure  abortion. 

J.  UnderhiU  (who  appeared  for  the  prosecution)  applied 
to  the  court  for  leave  to  have  the  deposition  of  Eliza  Jane 
Hughes  sent  into  and  read  before  the  grand  jury,  on  the 
ground  that  she  was  too  ill  to  give  evidence,  although  she 
had  arrived  in  the  assize  town. 

A  surgeon  stated  upon  oath  that  the  witness  was  confined 
on  Wednesday  last,  was  in  a  very  low  depressed  state,  and 
that  taking  her  before  the  grand  jury  might  cause  flooding, 
and  be  dangerous  to  her  life. 

Cross-examined :  He  said  that  he  last  saw  her  vesterday 
evening ;  she  was  then  sitting  in  a  chair,  with  a  pillow  under 
her. 

623]  *LusH,  J. :  I  am  quite  satisfied  she  is  unable  to  travel, 
and  that  this  is  evidence  enough  to  justify  me  in  send- 
ing the  deposition  before  the  grand  jtiry,  although  from 
the  nature  of  the  case  it  is  very  material  that  she  should  be 
able  to  give  evidence  at  the  trial  ("). 

The  proper  taking  of  the  deposition  was  then  duly  proved 

0)  Reported  by  John  Rose,  Esq.,  Barrister-at-Law. 
(*)  In  Reg.  v.  Esther  Ifttghes  (Here-  ieen  proved  to  the  satisfaction  of  his 
ford  Lenten  Assizes,  1873),  Honyman,  J.,  Lordship,  that  she  was  too  ill  to  travel, 
allowed  the  deposition  of  a  pregnant  and  the  clerk  to  the  committing  magis- 
woman,  then  on  the  eve  of  labor,  to  be  trate  having  given  evidence  that  the  de- 
sent  in  before  the  grand  jury,  it  having    position  was  properly  taken.  (MSS.) 
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by  the  attorney  for  the  |)rosecutioii,  who  was  present  before 
the  justices  when  the  prisoners  were  committed. 

loung  objected  that  the  clerk  to  the  magistrates  should 
be  called  to  prove  the  deposition. 

Lush,  J.,  referred  to  the  act  of  Parliament,  11  &  12  Vict, 
c.  42,  s.  17,  which  enacts  that  "if  it  be  proved  that  such  . 
deposition  was  taken  in  the  presence  of  the  person  so  ac- 
cused, ^j2d  that  he,  or  his  counsel,  or  attorney,  had  a  full 
opportunity  of  cross-examininff  the  witnesses,  then  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before 
whom  the  same  purport  to  nave  been  taken,  it  shall  be  law- 
ful to  read  such  deposition  as  evidence  on  such  prosecution, 
without  further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice  pur- 
porting to  sign  the  same."     The  proof  given  is  sufficient. 

The  deposition  was  sent  into  tne  grand  jury,  who  found 
a  true  bill ;  but,  as  the  presence  of  the  witness  at  the  trial 
was  deemed  essential,  the  hearing  of  the  case  was  postponed 
until  next  assizes. 

On  the  27th  July —  Underhill  applied  on  behalf  of  the 
prosecutor  for  costs  up  to  this  time. 

Lush,  J. :  The  case  is  not  yet  tried.  You  must  furnish 
me  with  some  authority  before  I  can  accede  to  your  appli- 
cation. 

UnderMll  cited  from  Roscoe^s  Digest  of  Criminal  Evi- 
dence, Reg.  V.  Druryhouse^  (2  Cox;  C.  C,  446).  That  case 
was  followed  in  Reg.  v.  DooUy  (*). 

His  Lordship  then  required  an  affidavit,  whereupon  the 
prosecutor  made  one,  in  which  he  stated  that  he  had  already 
paid  a  sum  of  £12  towards  the  costs  of  the  prosecution,  but 
that  he  was  poor,  and  quite  unable  to  defray  any  further 
expenses. 

Order  for  costs  made. 

(0  In  lUg.  y.  DociUy  (Hereford  Lenten  improbable  that  he  woald  ever  be  able  to 

Assizes,  1871),  upon  an  affidarit  by  the  plead  or  take  his  trial,  Montague  Smith, 

snri^on  of   the    coontv  gaol    that  the  J.,  allowed  the  oo«t  of  the  prosecution 

prisoner  was  insane,  ana  that  his  insanity  which  was  then  necessarily  abandoned  : 

was  of  such  a  character  that  it  was  very  (MSS.) 

10  Eng.  Rep.  64 
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[12  Cox's  Criminal  Case.  624.] 

OXFORD  CIRCUIT. 

(Stafford  Sammer  Assizes,  July  22,  1874.    Before  Lush,  J.) 

624]  *Reg.  V.  James  Catok  ("). 

MauslauffhUr — Joifit  liability  for  acta  of  violence  eauting  death — Commtm  purpoee. 

If  A.  and  B.  agree  together  to  assault  C.  with  their  fists,  and  C.  receives  a  chance 
blow  of  the  fists  from  either  of  them,  both  A.  and  B.  are  guilty  of  manslaughter. 
But  should  A.,  of  his  own  impulse,  kill  C.  with  a  weapon  suddenly  caught  up,  B. 
would  not  be  responsible  for  the  death,  he  being  only  liable  for  acts  done  in  pursu- 
ance of  the  common  design  of  himself  and  A. 

Prisoner  was  indicted  for  the  manslaughter  of  Henry 
Parker. 

McMahon  prosecuted. 

J.  Underhill  defended  the  prisoner. 

The  deceased,  a  brewer's  carter,  was  on  the  13th  of  Oc- 
tober, 1873,  removing  empty  casks  from  a  cellar  of  a  beer- 
house adjoining  a  public  street.  He  rolled  up  a  cask  to  his 
fellow  carter  above,  which  accidentally  struck  against  the 
leg  of  one  Allen,  who  was  passing  along  the  street,  where- 
upon Allen  began  to  quarrel  with  the  deceased,  although 
the  latter  assured  him  tnat  he  had  not  intended  to  hurt  him, 
and  soon  Allen  called  the  prisoner,  who  came  out  of  a 
neighboring  house,  and  both  went  down  into  the  cellar  and 
beat  the  deceased  with  their  fists.  The  other  carter  went 
down  to  his  comrade's  help,  and  an  aflfray  ensued,  in  the 
course  of  which  the  deceased  received  the  fatal  blow  from  a 
heavy  piece  of  timber  which  was  in  the  cellar.  The  evi- 
dence was  conflicting  as  to  whether  this  blow  was  given  by 
the  prisoner  or  by  Allen.  The  latter  was  tried  before 
Cleasby,  B.,  at  the  last  spring  assizes,  and  convicted  of  the 
manslaughter. 

At  the  close  of  the  case  for  the  prosecution. 

Lush,  J.,  said  that  the  only  question  for  the  jury  was 
whether  the  prisoner  struck  the  fatal  blow.  If  two  men 
concerted  together  to  fight  two  other  men  with  their  fists, 
and  one  struck  an  unlucky  blow  causing  death,  both  would 
be  guilty  of  manslaughter.  But  if  one  used  a  knife,  or 
62o]  other  deadly  weapon,  *such  as  this  piece  of  timber, 
without  the  knowledge  or  consent  of  the  other,  he  only  who 
struck  with  the  weapon  would  be  responsible  for  the  death 
resulting  from  the  blow  given  by  it. 

McMahon  :  Allen  called  on  Caton  to  do  an  unlawful  act, 
viz.,  to  assault  Parker,  and  after  that  call  a  blow  was  given 

Q)  Reported  by  John  Rose,  Esq.,  Barrister-at-Law. 
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in  furtherance  of  the  common  design.  At  the  trial  of  Al- 
len, who  has  been  convicted,  Cleasby,  B.,  ruled  that  Allen, 
having  invited  Caton  down  into  the  cellar  to  beat  Parker, 
was  liable  for  whatever  was  done  thereafter. 

Lush,  J. :  That  might  be  so,  but  the  converse  is  not  a  true 
proposition,  viz.,  that  Caton  would  be  responsible  for  all 
that  Allen  did. 

His  Lordship,  in  summing  up,  told  the  jury  that  Caton 
was  only  answerable  for  his  own  acts,  and  not  if  the  other 
man  struck  the  fatal  blow. 

Verdict^  Not  guilty. 


[12  Cox's  CrimlDal  Cases,  626.] 
OXFORD  CIRCUIT. 
(Shrewsbury  Summer  Assizes,  July  29,  1874.    Before  Mr.  Justice  Lush.) 

Reg.  v.  Robert  Herbert  Finney  (*). 

Manslartghter — NegUet  of  dtUy — Oron  negligence. 

To  render  a  person  liable  to  conviction  for  manslaughter  through  neglect  of  duty 
there  must  be  su'ch  a  degree  of  culpability  in  his  conduct  as  to  amount  to  gross  n^- 
iigence.  • 

Prisoner  was  indicted  for  the  manslaughter  of  Thomas 
Watkins. 

Hope  Edwards  prosecuted. 

A.  Young  defended. 

The  prisoner  was  an  attendant  at  a  lunatic  asylum.  Being 
in  charge  of  a  lunatic,  who  was  bathing,  he  turned  on  hot 
water  into  the  bath,  and  thereby  scalded  him  to  death.  The 
facts  appeared  to  be  truly  set  forth  in  the  statement  of  the 
prisoner  made  before  the  committing  magistrate,  as  follows : 
*'I  had  bathed  *  Watkins,  and  had  loosed  the  bath  [626 
out.  I  intended  putting  in  a  clean  bath,  and  asked  Wil- 
liams if  he  would  get  out.  At  this  time  my  attention  was 
drawn  to  the  next  bath  by  the  new  attendant ;  he  was  ask- 
ing me  a  question  and  my  attention  was  taken  from  the 
bath  where  Watkins  was.  I  put  my  hand  down  to  turn 
water  on  in  the  bath  where  Thomas  Watkins  was.  I  did 
not  intend  to  turn  the  hot  water,  and  I  made  a  mistake  in 
the  tap.  I  did  not  know  what  I  had  done  until  I  heard 
Thomas  Watkins  shout  out,  and  I  did  not  find  my  mistake 
out  till  I  saw  the  steam  from  the  water.  There  is  one  time 
you  cannot  get  water  in  this  bath,  when  they  are  drawing 
water  at  the  other  bath,  and  at  other  times  it  shoots  out  like 
a  water  gun  when  the  other  baths  are  not  in  use."  . 

(I)  Reported  by  John  Bote,  Esq.,  Barrister-atlaw. 
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[It  was  proved  that  the  lunatic  had  such  possession  of  his 
faculties  as  would  enable  him  to  understand  what  was  said 
to  him,  and  to  get  out  of  the  bath.] 

A.  Young:  The  death  resulted  from  accident.  There 
was  no  such  culpable  negligence  on  the  part  of  the  prisoner 
as  will  support  this  indictment.  A  cuii)able  mistake,  and 
some  degree  of  culpable  negligence,  causing  death,  will  not 
support  a  charge  oi  manslaugnter,  unless  the  negligence  be 
so  gross  as  to  be  reckless:  {R,  v.  Nokes^  4  F.  &  F.  920, 
cited  in  Archbold's  Cr.  PI.  17th  edit.  p.  640.) 

Lush,  J.,  to  jury:  To  render  a  person  liable  for  neglect 
of  duty  there  must  be  such  a  degree  of  culpability  as  to 
amount  to  gross  negligence  on  his  part.     If  you  accept  the 

})risoner's  own  statement,  yon  find  no  such  amount  of  neg- 
igence  as  would  come  witnin  this  definition.  It  is  not  every 
little  trip  or  mistake  that  will  make  a  man  so  liable.  It  was 
the  duty  of  the  attendant  not  to  let  water  into  the  bath 
while  the  patient  was  therein.  According  to  the  prisoner's 
own  account,  he  did  not  believe  that  he  was  letting  the 
hot  water  in  while  the  deceased  remained  there.  The  lutia- 
tic  was,  we  have  heard,  a  man  capable  of  getting  out  by 
himself  and  of  understanding  what  was  said  to  him.  Efe 
was  told  to  get  out.  A  new  attendant  who  had  come  on 
this  day,  was  at  an  adjoining  bath  and  he  took  off  the  pris- 
oner's attention.  [His  Lordship  then  read  the  statement.] 
Now,  if  the  prisoner,  seeing  that  the  man  was  in  the  bath, 
had  knowingly  turned  on  the  tap  and  turned  on  the  hot 
instead  of  the  cold  water,  I  should  have  said  there  was 

gross  negligence,  for  he  ought  to  have  looked  to  see ;  but 
rom  his  own  account  he  had  told  the  deceased  to  get  out 
and  thought  he  had  got  out.  If  you  think  that  indicates 
gross  carelessness,  then  you  should  find  the  prisoner  guilty 
of  manslaughter ;  but  if  you  think  it  inadvertence  not 
amounting  to  culpability,  or  what  is  properly  termed  an  ac- 
cident, then  the  prisoner  is  not  liable. 

Verdict^  Not  guiUy. 
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[12  Cox's  Criminal  Cases,  627.] 

OXFORD  CIRCmT. 

(Shrewsbury  Sammer  Assizes,  July  29,  1874.     Before  Mr.  Justice  Lusn.) 

*Reg.  V.  William  Taylor.  C)  [627 

Larceny  by  avowterer — Proof  of  taking. 

When  a  wife  absconds  from  the  house  of  her  husband  with  her  avowterer,  the 
latter  cannot  be  convicted  of  stealing  the  husband's  money  missed  on  their  departure, 
unless  the  avowterer  be  proved  to  have  taken  some  active  part  eiUier  in  carrying 
away  or  in  spending  the  sum  stolen. 

Prisoner  was  indicted  for  stealing  £2  8s. .  the  property 
of  John  WiUett. 

Purton  prosecuted. 

Warren  defended  the  prisoner. 

The  prosecutor  said  that  the  prisoner  had  lodged  at  his 
house.  He,  Willett,  went  to  his  work  on  the  30th  of  April, 
1872,  leaving  his  wife  and  the  prisoner  in  the  house.  When 
he  returned  from  his  work  he  found  that  his  wife  and  the  pris- 
oner had  gone ;  he  also  missed  £2  85.  from  a  drawer  in  the 
kitchen.  A  police  officer  stated  that  he  apprehended  the 
prisoner  on  the  26th  of  July  last,  when  the  prisoner  said 
that  he  did  go  away  with  the  woman,  but  did  not  take  .the 
money;  she  took  it.  The  wife  was  then  called  by  the 
counsel  for  the  prosecution,  and  she  swore  that,  when  she 
left  her  husband  s  house,  she  went  with  the  prisoner.  She 
took  £2  85.  with  her,  but  it  was  the  prisoners  money,  not 
her  husband's.  The  money  was  not  in  the  drawer.  The 
prisoner  had  earned  the  money  himself.  It  was  less  than 
£1.     She  did  not  tell  the  magistrates  the  money  was  the 

Srisoner's,  but  said  she  took  the  money.  [Her  statement 
id  not  correspond  with  that  made  before  the  justices  who 
sent  the  case  for  trial.] 

Lush,  J.:  It  appears  that  the  prisoner  bore  no  part  in 
taking  this  money.  ^ 

Purton :  The  monej  was  taken  jointly,  if  both  he  and 
the  wife  went  away  with  it,  although  she  only  may  have 
carried  it.  "  Where  a  stranger  took  the  goods  of  the  hus- 
band jointly  with  his  wife,  this  was  holden  to  be  larceny  in 
him,  hebeingher  *adulterer :  {Reg,  v.  Tolfree,  1  Mood.  [628 
C.  C,  243;  Reg.Y.  Feather ston,  6  Cox,  C.  C,  376). 

Lush,  J.:  The  prisoner  must  be  proved  to  have  taken 
some  active  part  either  in  removing  or  spending  the  money. 

(*)  Reported  by  John  Base,  Esq.,  Barrister-at-Law. 
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It  is  obvious  that  the  woman  cannot  have  told  the  truth 
both  before  the  committing  justices  and  to  day,  for  hier 
statements  differ ;  but  whichever  is  correct,  there  is  no  suf- 
ficient evidence  to  justify  the  conviction  of  the  prisoner. 
Acquittal  directed.  Verdict  accordingly. 

See  note,  2  Eng.  Rep.,  176. 


[12  Cox's  Criminal  Cases,  628.] 
OXFORD  CIRCUIT. 
(Shrewsbury  Sammer  Assizes,  July  80,  1874.    Before  Mr.  Jnstioe  Lush.) 

Reg^  V.  John  Jones.  (*) 

Manslttuffhier — NegUgenoe-^PoiiUing  a  g%m. 

One  who  points  a  ^an  at  another  person,  without  previously  examining  whether  it 
be  loaded  or  not,  will,  if  the  weapon  should  accidentally  go  off  and  kill  him  towards 
whom  it  is  pointed,  be  guilty  of  manslaughter. 

Prisoner  was  indicted  for  the  manslaughter  of  Benjamin 
Jones. 

Redman  prosecuted. 

A,  Young  and  Yates  defended. 

The  motlier  of  the  deceased  said  that  he  was  eight  years 
^old  ;  that  she  went  upstairs  leaving  the  prisoner  downstairs 
and  after  a  short  time  heard  the  explosion  of  a  gun. 
On  coming  down  she  saw  that  the  boy's  brains  had  been 
blown  out.  She  said  '*  Oh  Jack,  you  have  shot  the  child." 
The  prisoner  did  not  speak.  On  a  police  constable  arriv- 
ing she  rei)eated  the  expression,  and  the  prisoner  said, 
**  He  shot  himself."  The  prisoner  was  always  very  kind  to 
the  boy.  Another  witness  said  that  on  the  morning  in  ques- 
tion he  (the  witness)  loaded  the  gun  and  went  out  with  it, 
but  did  not  discharge  it,  and  on  his  return  took.  oflE  the  cap 
and  put  it  in  a  cap  box  in  the  cupboard  in  the  house.  He 
629J  piit  the  gun  in  a  *corner  of  the  room.  Being  cross- 
examined,  he  said  that  he  could  not  swear  that  he  took  the 
cap^oflf.  A  police  constable  stated  that  the  prisoner,  when 
charged  in  his  presence  with  shooting  the  boy,  said,  ''Do 
you  think  I  have  no  more  sense?  he  did  it  himself ;"  but  on 
the  road  to  the  police  station  said,  "The  boy  was  playing 
with  it  and  I  told  him  to  put  it  down,  and  he  did  so,  and  1 
picked  it  up  and  pointed  it  at  him ;  he  ran  into  the  pantry, 
and  I  waited  till  he  came  out,  then  it  went  off." 

It  was  contended  for  the  defence  that  the  gun  went  oflE  by 

(')  Reported  by  John,  Bote,  Esq.,  Barrister-at-Law. 
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accident  as  the  prisoner  was  about  to  replace  it  in  the 
corner. 

Lush,  J.,  to  the  jury:  No  doubt  the  prisoner  did  not 
intend  to  discharge  the  gun  at  the  cfiild.  What  he  did  was 
either  an  accident  or  was  negligence  on  his  part.  The  charge 
is  that  he  so  carelessly  handled  the  gun  as  to  occasion  the  death 
of  the  deceased.  If  a  person  points  a  gun  without  examin- 
ing whether  it  is  loaded  or  not,  and  it  happens  to  be  loaded 
and  death  results,  he  is  guilty  of  negligence  and  manslaugh- 
ter. Can  you  come  to  any  other  conclusion  than  that  the 
grisoner  did  either  in  joke  or  otherwise  point  the  gun  at  the 
oy  i  [His  Lordship  read  the  vidence.  J  If  he  held  the  gun 
pointed  at  the  boy,  and  so  held  it  until  the  child  came  out 
of  the  pantry,  and  it  went  oflE,  what  can  that  be  but  so  im- 
properly and  carelessly  handling  the  gun  as  to  be  negligence, 
and  therefore  manslaughter  ? 

Verdict — Guilty,  with  a  recommendation  to  mere?/. 
Sentence — Tioo  months^  imprisonment 

[Note.  If'  a  man  finds  a  pistol,  irUs  U  with  the  rammer,  and  thinks  it  unloaded, 
carries  it  home,  shows  it  to  his  wife,  touches  the  trigger,  it  goes  off  and  kills  her, 
ruled  manslaughter ;  yet  oufht  to  iiave  been  only  accidental  death.  Per  Holt,  C.J., 
and  Foster  J.    (Foster's  Cr.  Law,  263;  Com.  Dig.,  Tit,  Justices,  M.  18.)] 

See  2  Bish.  Cr.  Law,  6th  ed.,  §§  667-9,  culpable  want  of  skill,  as  any  person  un- 

690-S ;  1  Id.  g§  21 7, 314-322 ;  Wharton  on  dertakinff  such  a  charge  ought  not  to  be 

Homicide,  Ist  ed,  181.     And  see  Index  to  guilty  of:  Ferguson's  Case,  1  Lewin,  181, 

Wharton's  Crim.   Law,  title  **  Careless-  and    see    form    of  indictment ;  see  also 

ness."    ChryKUdy.  Commonwealth^ 9  Bush  Senior's    Case,  1  Lewin,   183  note;  see 

(Ey.),  669;  see  many  cases  cited  by  David  Bishop's  Criminal^  Law,  and  Wharton^s 

Paul   Brown  in    his    argument    in    Dr.  Criminal  Law,  title  '*  Physicians." 
Frost's  Case,  Brown's  Speeches,  199.  But  a  mother  is  not  guilty  of  man- 

A  surgeon  or  midwife  who  attends  a  slaughter  for  merely  neglecting  to  procure 

woman  in  childbirth  may  be  convicted  of  a  midwife    for  an  unmarried  daughter 

manslaughter  if  he  be  guilty  of  such  a  about  to  be  confined :    Reg,  y.   Shej^urdj 

grou  want  of  care,  or  such  a  gro99  and  9  Cox,  Cr.  Cas.,  128,  Leigh  <b  Cave,  147. 


[12  Cox's  Criminal  Cases,  630.] 

OXFOKD  CIRCUIT. 

(Shrewsbury  Summer  Assizes,  July  80,  1874.    Before  Mr.  Justice  Lush.) 

*Reg.  V.  Harriet  RodenC).  [630 

Murdtr — Evidence  of  other  dealhs. 

Upon  the  trial  of  a  prisoner  for  the  murder  of  her  infant  by  suffocation  in  bed, 
ifeld,  that  evidence  tendered  to  prove  the  previous  death  of  her  other  children  at 
early  ages  was  admissible,  although  such  evidence  did  not  show  the  causes  from 
which  those  children  died.     Reg.  v.  Cotton,  (6  Eng.  Rep.,  479.),  followed  and  con- 
firmed. 

Q)  Reported  by  John  Roee,  Esq.,  Barrister-at-Law.     . 
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Prisoner  was  indicted  for  the  murder  of  her  child,  Clara 
Roden. 

J.  UnderJiill  prosecuted. 

John  Hose,  at  the  request  of  the  learned  judge,  defended. 

The  prisoner  was  a  woman,  crippled  and  very  helpless 
from  rheumatism.  The  deceased,  an  infant  of  nine  days^  old, 
died  of  suffocation  while  in  bed  with  her,  and  on  her  arm, 
during  the  night. 

Counsel  for  the  prosecution  tendered  evidence  to  prove 
that  the  prisoner  had  nad  four  other  children  who  had  also  died 
in  infancy  at  early  ages.  He  cited  Heg.  v.  Cotton^  (12  Cox 
C.C.  400),  where  a  prisoner  was  charged  with  the  murder  of 
her  child  by  poison,  and  the  defence  was  that  its  death  re- 
sulted from  an  accidental  taking  of  such  poison ;  evidence  to 
prove  that  two  other  children  of  hers  and  a  lodger  in  her 
house  had  died  previous  to  the  present  charge  was  held  to 
be  admissible. 

Hose  objected:  The  evidence  tendered,  although  of  no 
real  legal  value,  would,  if  given„  greatly  prejudice  the  case 
in  the  minds  of  the  jury.  That  admitted  in  Heg.  v.  Cotton 
pointed  directly  to  prior  acts  of  poisoning,  but  here  it  is 
not  proposed  to  prove  that  the  four  children  died  from  other 
than  natural  causes. 

Lush,  J. :  The  value  of  the  evidence  cannot  affect  its  ad- 
missibility. The  principle  of  Beg.  y.  Cotton  applies.  The 
Lord  Chief  Justice  and  I  were  consulted  upon  the  point  in 
that  case  by  my  Brother  Archibald  before  the  trial,  and, 
having  considered  it,  we  were  clearly  of  opinion  that  the 
evidence  was  admissible.  I  think  the  evidence  now  tendered 
may  likewise  be  received. 

631]  *A  witness  then  stated  that  the  prisoner  had  had  five 
children  before,  one  five  months  and  a  quarter,  one  four 
months,  and  the  others  about  three  months  old  at  death. 
They  did  not  die  in  bed,  but  on  the  prisoner's  lap,  except 
one,  and  that  was  born  dead. 

As,  however,  it  appeared  from  the  testimony  of  the  sur- 

feon  that  the  deceased  might  have  been  accidentally  killed 
y  the  mother  overlaying  it,  or  by  the  clothes  covering  it, 
his  Lordship  directed  an  acquittal. 

Verdict--Not  guilty. 

So  upon  the  trial  of  a  wife  for  poisoning  As  to  when  proof  of  the  ooimnission 

her  husband  with  arsenic,  proof  of  the  sub-  of  other  crimes  or  the  fruits  thereof  is 

sequent  death  of  three  of  her  sons  from  ar-  admissible,  see  the  numerous  cases  cited 

senic  was  admitted  by  Pollock,  C.B.,  with  by  counsel  in  People  v.  Van  Gcuubeck, 

thewikr«rref«»ofAlder8on,B.andTaIfourd,  9  Abb.  Prac.,  N.  S.,  330-333.  337-343  ; 

J.  {Reg.y.Qeering,  18L.J.,N.S.,M.C.,216).  2  Bennett  &  Heard's  Lead.  Crim.  Cas., 
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(2d  ed.),  18-84,  and  notes;  see  also 
JUg,  V.  Francis,  9  Ene.  Rep.,  509;  10 
Albany  Law  Jour.,  120 ;  Wepman  y. 
People,  6  N.  Y.  Supreme  Court  Rep., 
696,  4  Han,  511,  516,  affirmed  June  1, 
1875. 

As  a  general  rule,  a  distinct  crime 
nnconnected  with  that  in  the  indict- 
ment, cannot  be  giyen  in  evidence 
against  the  defendant :  HaU  y.  People, 
6  Parker's Crim.  Rep.,  671;  Shaffner  v. 
The  Commonwealth,  72  Penn.  St.  Rep., 
60 ;  Watte  y.  8taU,  5  West  Virginia, 
682 :  State  y.  Platza, 3  Louisiana  Ann., 
512;  note  to  Tuberfield's  Case,  Leigh 
&  'Cave,  501 ;  Begina  y.  Oddp,  2  Denison, 
264,  5  Cox's  Crim.  Cas.,  210,  Temple  & 
Mew,  593  ;  ABmeht  y.  State,  6  Wiscon- 
sin, 73  ;  State  y.  Harrold,  38  Missouri, 
496  ;  Peopley.  Schweitzer,  23  Michigan, 
301  ;  Begina  v.  Furdge,  9K)ox's  Crim. 
Cas.,  432,  Leigh  &  Caye,  890  ;  People 
V.  Wood,  8  Parker's  Crim.  Rep.,  681 ; 
BoneaUY.  The  State,  35  Indiana,  460; 
Walker  y.  Commonwealth,  1  Leigh 
(Va.),  574;  People  y.  Ba/mes,  48  Cal., 
551. 

Thongh  the  prisoner  haye  called  out 
eyidence  showing  he  was  not  guilty  of 
such  other  offences :  Coleman  y.  People, 
55  N.  Y.,  81. 

Unless  the  indictment  contain  sey- 
eral  and  distinct  counts  charging  dis- 
tinct felonies:  Ketchingman  y.  The 
StaU,  6  Wisconsin,  426. 

Nor  is  it  competent  to  giye  eyidence 
of  the  prisoner's  tendency  to  the  com- 
mission of  like  acts  to  those  charged. 
AUmeht  y.  StaU,  6  Wis.,  73. 

Nor  under  any  indictment  for  dis- 
turbing a  religious  meeting  is  it  com- 
petent for  the  defendant  to  show  that 
similar  acts  of  disturbance  had  been 
perpetrated  by  other  persons  in  the 
same  church,  without  objection  or  no- 
tice on  the  part  of  members  of  the 
congregation:  Harrieon  y.  T?ie  State, 
Shepherd's  Select  Cases  (Alabama),  62. 

So  on  the  trial  of  a  mother  for  the 
murder  of  her  infant  child,  it  is  error 
to  admit  eyidence  that  the  mother  of 
the  prisoner  in  her  presence  said  that 
the  prisoner  had  a  child  this  way  be- 
fore, and  put  it  away,  to  which  the 
prisoner  made  no  reply:  StaU  y.  Shu- 
ford,  69  N.  C,  486. 

Eyidence  of  admissions  by  the  pris- 
oner of  the  commission  of  other  similar 
offences  is  inadmissible  :  People  y.  Cor- 
W»,  56N.  Y.,  368;    see  58  N.  Y.,  555. 


10  Eng.  Rep. 


65 


Although  where  the  defendant  while 
soliciting  a  boy  to  commit  sodomy,  said 
he  had  done  it  with  other  boys,  held 
that  if  the  jury  found  as  a  question  of 
fact  that  he  referred  to  the  transaction 
for  which  he  was  on  trial,  eyidence  of 
•such  statement  was  admissible  :  Com- 
monioeaUh  v.  Snow,  111  Mass.,  411. 

That  one  crime  may  be  evidence  of 
another,  there  must  have  been  a  con- 
nection between  them  in  the  mind  of 
the  criminal,  or  the  person  must  be  so 
identified  as  to  show  that  one  -com- 
mitted both:  Shaffner  y.  Com.,  72 
Penn.  St.  Rep.,  60. 

Should  the  judge  not  clearly  see  the 
connection,  the  defendant  should  haye 
the  benefit  of  the  doubt,  and  the  jury 
not  be  prejudiced  by  an  independent 
fact,  not  eyidence  of  the  particular 
guilt :  SJiaffner  y.  Qm,,  72  Penn.  St. 
Rep.,  60. 

Defendant  was  indicted  for  murder- 
ing his  wife  by  poison  ;  there  was  evi- 
dence of  his  criminal  intimacy  with  the 
wife  of  another  man,  on  whose  life  was 
an  insurance,  the  proceeds  of  which,  on 
his  death,  the  defendant  endeavored  to 
procure.  Held  that  evidence  that  the 
husband  died  with  the  same  symptoms 
as  the  defendant's  wife  and  that  he  had 
been  attended  by  the  defendant,  was 
inadmissible :  Shaffner  v.  Com,,  72 
Penn  St.  Rep.,  60  ;  Beg,  v.  Winelow,  6 
Cox's  Crim.  Cas.,  897. 

But  see  Beg,  v.  Gersing,  18  L.  J. 
Mag.  Cas.,  215,  Stephen's  Crim.  Law, 
308. 

The  prisoner  was  charged  with  ob- 
taining a  specific  sum  from  W.  by  false 
pretences.  It  appeared  that  he  was 
employed  by  his  master  to  take  orders, 
but  not  to  receive  mcyieys,  and  he  was 
proved  to  have  obtained  the  specific 
sum  of  W.  by  representing  that  he  was 
authorized  by  his  master  to  receive  it. 
Evidence  was  then  admitted  of  the  pris- 
oner's having  within  a  week  from  the 
above  obtaining,  obtained  another  sum 
of  money  from  another  person  by  a 
similar  false  pretence,  such  obtaining 
not  being  mentioned  in  the  indictment 
in  any  way  ;  held  that  such  evidence 
was  not  admissible  for  the  purpose  of 
proving  the  intent  of  the  prisoner  when 
he  committed  the  acts  charged  in  the 
indictment :  Beg.  v.  Holt,  8  C^x's  Crim. 
Cas.,  411. 

Two  prisoners  indicted  for  horse 
stealing  in  county  A.  were  found  in 
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joint  possession  of  two  horses  in  that 
county,  which  they  had  jointly  taken 
at  different  times  and  places  in  county 
B.  Held  that  evidence  could  be  given 
of  one  only  of  the  takings  in  county  B., 
each  taking  being  a  separate  felony, 
and  that  the  prosecutor's  counsel  must 
elect  on  which  to  proceed :  Hex  v. 
Smith,  Ryan  &  Moody,  295,  but  see 
PhUlips  V.  People,  57  Barb,,  853,  42 
N.  Y.,200. 

One  exception  to  the  rule  that  evi- 
dence of  the  commission  of  other  crimes 
is  not  admissible,  is  where  it  becomes 
material  to  show  the  intent  with  which 
the  act  charged  was  done,  or  that  it 
was  done  maliciously:  StcUe  v.  Piazza, 
8  Louisiana  Ann.,  512 ;  People  v.  Wood, 
8  Parker's  Grim.  Rep.,  681 ;  Lc^eau  v. 
People,  6  Parker,  371,  83  How.  Prac. 
Rep.,  72,  affirmed  34  New  York  Rep., 
229 ;  Regina  v.  Weeks,  Leigh  &  Cave, 
18 ;  State  v.  Mulholland,  16  Louisiana 
Ann.,  876  ;  Weyman  v.  People,  6  N.  Y. 
Supreme  Court  Rep.,  696,  4  Hun,  511, 
516,  affirmed  June  1,  1875. 

Thus  on  an  indictment  under  a  statute 
for  '*  cutting  and  stabbing  with  intent 
to  commit  the  crime  of  murder,"  it  de- 
volving upon  the  prosecution  to  show 
that  the  act  was  done  under  such  cir- 
cumstances that  the  offence  would  be 
murder  if  death  ensued,  malice  must 
be  shown  ;  and  for  that  purpose  evi- 
dence is  admissible  of  an  attempt  by 
the  prisoner  to  poison  the  party  stabbed; 
and  that  whether  the  attempt  to  poison 
had  been  declared  a  crime  by  statute 
or  not :  StcUe  v.  Platza,  8  Louisiana 
Ann.,  512. 

And  so  when  the  defendant  murdered 
one  person  and  then  murdered  a  second 
to  conceal  the  fi«st :  Stephen's  Crim. 
Law,  308 ;  R.  v.  Cleioes,  4  C.  &  P., 
221. 

Where  a  defendant  is  on  trial  for 
burglary,  evidence  of  other  criminal 
acts  than  those  charged  in  the  indict- 
ment may  be  received,  where  it  is 
necessary  to  prove  a  guilty  knowledge, 
to  establish  identity,  to  make  out  the 
res  gestae,  or  to  make  out  a  chain  of  cir- 
cumstantial evidence,  in  respect  to  the 
act  charged  :  Mason  v.  State,  43  Ala. , 
532 ;  Yarhorough  v.  State,  41  Ala. ,  405, 
Walker's  Case,  1  Leigh  (Va), 576-7. 

On  an  indictment  for  receiving  stolen 
goods,  knowing  them  to  be  stolen,  to 
show  a  guilty  knowledge,  evidence  that 
other  stolen  property  >vas  found  in  the 


prisoner's  house  is  admissible ;  and  this 
though  distinct  indictments  were  found 
■against  the  prisoner  for  receiving  the 
last  mentioned  goods  :  Regina  v.  Coote 
Armstrong,  Macartney  &  Ogle,  337 ; 
Copperman  v.  People,  56  N.  Y.,  591, 
affirming  8  N.  Y.  Supreme  Court  Rep., 
199 ;  (Meman  v.  People,  4  N.  Y.  Sup. 
Ct.  R.,  61  (not  same  case  as  same  title, 
55  N.  Y.,  81),  affirmed  58  N.  Y.,  555. 

But  see  to  the  contrary  Regina  y. 
Oddy,  2  Denison,  264,  5  Cos's  Cr.  Cas.. 
210,  Temple  &  Mew,  593 ;  Coleman  v. 
People,  55  N.  Y.,  81  (not  same  case  as 
same  title,  4  N,  Y.  Sup.  Ct.  Rep.,  81), 
affirmed  58  N.  Y.,  555. 

So  evidence  of  conversations  between 
the  parties  upon  the  former  occasions 
is  competent  as  part  of  the  res  gestcs, 
and  to  show  that  the  former  receipts 
were  with  knowledge :  Copperman  v. 
People,  56  N.  Y.,  591,  affirming  8  N.  Y. 
Supreme  Court  Rep. ,  199. 

In  State  v.  Spring,  Tappan's  (Ohio) 
Reports,  135,  a  quantity  of  counter- 
feit bills  having  been  concealed  in 
a  saddle  near  which  the  prisoner 
was  seen  under  suspicious  circum- 
stances, held  it  was  competent  and 
proper  for  the  prosecution  to  prove 
that  if  he  had  such  bills,  his  fears  were 
sufficiently  excited  to  endeavor  to  con- 
ceal them.  Being  recognized  by  a  for- 
mer acquaintance,  who  had  seen  him 
publicly  whipped  for  counterfeiting, 
might  induce  such  fear  :  proof  of  such 
fact  was  therefore  admissible,  but  this 
case  may,  we  think,  be  doubted,  so  far 
as  it  held  proof  of  the  prisoner's  former 
punishment  admissible. 

On  an  indictment  for  uttering  coun- 
terfeit coin,  in  order  to  prove  a  guilty 
knowledge,  evidence  may  be  ^ven  of 
a  subsequent  uttering  by  the  prisoner 
of  counterfeit  coin  of  a  different  denom- 
ination to  that  mentioned  in  the  indict- 
ment. The  difference  in  the  denomina- 
tion of  the  coin  goes  to  the  weight  of 
the  evidence,  but  not  to  its  admissi- 
bility: Regina  v.  Forster,  Dearsly's 
C.  C,  ^'iQ;  McGregor  y,  T/ie  StaU,  16 
Indiana,  9. 

Otherwise  of  passing  counterfeit  bank 
notes  without  proof  that  they  purported 
to  have  been  issued  by  the  same  bank  : 
People  V.  Dibble,  5  Parker's  Crim,  Rep., 
28,  Court  of  Appeals  ;  but  see  McCart- 
ney  v.  The  State,  3  Indiana,*  353  ;  Lam 
V.  The  State,  16  Indiana,  14. 

And  it  must  be  shown  the  other  bi}|s 
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were  counterfeit :  Stalker  v.  The  State, 
9  Conn.,  841. 

The  prisoner  was  indicted  for  know- 
in^ly  and  without  lawful  excuse  having 
in  his  custodj  and  possession  a  mould 
on  which  was  impress€id  the  figure  and 
apparent  resemblance  of  the  obverse 
side  of  a  half-crown.  The  mould  was 
found  in  the  house  of  the  prisoner,  who 
had  previously  passed  a  bad  half-crown; 
but  there  was  no  evidence  to  show  that 
the  half-crown  had  been  made  in  the 
mould.  Held  that  there  was  sufficient 
evidence  to  go  to  the  jury  :  Regina  v. 
Weeks,  Leigh  &  Cave,  18. 

The  prisoner  was  indicted  for  feloni- 
ously having  in  his  possession  a  litho- 
graphic stone  on  which  was  engraved  a 
portion  of  a  Dutch  coupon.  A  second 
lithographic  stone  was  found  in  his 
lodgings,  in  respect  of  which  another 
indictment  had  been  preferred  against 
him ;  Held  that  it  was  competent  for 
the  prosecution  to  give  evidence  on  the 
trial  of  the  first  indictment  of  what 
was  on  the  second  stone  :  Begina  v.  Zei- 
gert,  10  Cox's  Crim.  Cas.,  555. 

On  an  indictment  for  arson  in  setting 
fire  to  a  rick,  the  property  of  A.,  evi- 
dence may  be  given  of  the  prisoner's 
presence  and  demeanor  at  fires  of  other 
ricks,  the  property  respectively  of  B. 
and  C,  occurring  the  same  night, 
although  those  fires  are  the  subject  of 
other  indictments  against  the  prisoner, 
such  evidence  being  important  to  ex- 
plain his  movements  and  general  con- 
duct before  and  after  the  fire  of  A.'s 
rick ;  but  evidence  is  not  admissible  of 
threats,  statements,  or  particular  acts 
pointing  alone  to  the  other  indictments, 
and  not  tending  to  implicate  or  explain 
the  conduct  of  the  prisoner  in  reference 
to  that  fire :  Regina  v.  Taylor,  5  Cox's 
Cr.  Cas.,  188. 

Where  two  persons  are  murdered  at 
the  same  time  and  place,  and  under 
circumstances  evidencing  that  both  acts 
were  committed  by  the  same  person  or 
persons,  and  were  part  of  the  same 
transaction  or  res  gesta,  the  death  of  the 
one  and  surrounding  circumstances  may 
be  given  in  evidence  upon  the  trial  of 
the  prisoner  for  the  murder  of  the 
other,  not  as  an  independent  crime,  but 
as  tending  to  show  the  motive  was  one 
and  the  same  which  led  to  the  murder 
of  both  at  the  same  time :  Brawn  v. 
CammoniDealth,  2  Leg.  Chron.,  193,  76 
Pennsylvania  State  Reports,  819,  dis- 


tinguishing Shaffner  v.  Coinmontoealth, 
72Peun.  St.  Rep.,  60; 

See  the  case  on  review  of  the  former 
conviction  of  the  prisoner  for  the  mur- 
der of  the  husband  :  Brown  v.  Common' 
wealth,  73  Penn.  St.  Rep.,  821. 

Under  an  indictment  for  arson,  where 
the  prisoner  was  charged  with  wilfully 
setting  fire  to  her  master's  house  ;-  Held 
that  two  previous  and  abortive  attempts 
to  set  fire  to  different  portions  of  the 
same  premises  were  admissible,  though 
there  was  no  evidence  to  connect  the 
prisoner  with  either  of  them :  Regina 
V.  Bailey,  2  Cox's  Crim.  Cas,  311. 

This  evidence  must  have  been  ad- 
mitted to  show  the  probability  that  the 
last  fire  was  not  accidental,  but  it  seems 
to  us  the  judge  should  have  expressly 
charged  the  jury  that  it  was  only  to  be 
considered  upon  that  question ;  the 
soundness  of  this  case  even  in  that  view 
of  it  may  be  doubted,  as  it  would  be 
likely  to  prejudice  the  prisoner  upon 
the  other  and  the  important  one  as  to 
her  being  the  guilty  person  in  the  case 
on  trial. 

In  Owen  v.  Dosset,  2  Cox's  Crim. 
Cases,  248,  it  was  held  that  evidence  of 
another  felony  is  admissible  to  show 
the  animus  of  the  prisoner,  or  to  show 
whether  the  act  done  was  wilful  or 
accidental.  Dosset  was  indicted  for 
setting  fire  to  a  rick  on  the  29th  of 
March  by  discharging  a  gun  close  to  it ; 
evidence  was  admitted  of  his  having 
been  seen  near  the  same  rick  with  a 
gun. on  the  28th  when  it  had  been  also 
set  on  fire.  In  this  case,  however,  the 
prisoner  was  more  or  less  connected 
with  the  first  fire  and  its  probable 
origin. 

Upon  a  trial  for  breaking  into  a  book- 
ing office  at  a  railway  station,  evidence 
was  admitted  that  the  prisoners  had, 
on  the  same  night,  broken  into  three 
other  booking  offices  belonging  to  three 
other  stations  on  the  same  railway, 
"the  four  cases  being  all  mixed  up 
tog^her "  :  Regina  v.  Cobden,  8  Foster 
&  Finlason,  838. 

An  indictment  charged  the  prisoner 
with  having  embezzl^  three  sums  of 
£2,  the  moneys  of  his  employers,  he 
being  a  clerk  or  servant.  Evidence 
was  given  of  the  embezzlement  of  these 
sums,  and  \t  was  then  proposed  to  give 
evidence  of  other  sums  not  charg^  in 
the  indictment,  but  which  had  also  been 
embezzled,  to  show  that  if  it  should 
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be  contended  the  sums  charged  in  the 
indictment  were  subjects  of  a  mistake 
in  keeping,  the  accounts,  there  being 
many  other  sums  unaccounted  for  ;  ad- 
mitting other  sums  would  assist  the 
jury  in  determining  what  value  was  to 
be  attached  to  the  suggestion ;  Held 
that  such  evidence  was  admissible : 
Regina  v.  Richard8ony  8  Cox' s  Crim. 
Cas.,  448 ;  Regina  v.  Fraud,  Leigh  & 
Cave,  97. 

So  on  a  question  as  to  whether  a  man 
and  woman  were,  at  a  particular  time, 
guilty  of  adultery,  evidence  of  adul- 
tery between  them  out  of  the  common- 
wealth after  the  indictment  is  com- 
petent to  show  the  nature  of  the 
intercourse  between  them  at  the  time 
when  the  adultery  is  alleged  to  have 
been  committed :  Thaper  v.  Thayer, 
101  Mass.,  Ill,  substantUUy  disapprov- 
ing Gammonwealth  v.  Thrasher,  11 
Gray,  450,  and  Com.  v.  Jferriam,  14 
Pick.,  518. 

If  the  evidence  offered  directly  tends 
to  prove  the  particular  crime  charged, 
it  should  be  received,  although  it  may 
also  tend  to  prove  the  commission 
of  another  separate  and  distinct  of- 
fence :  State  v.  Earrold,  88  Missouri, 
496 ;  State  v.  BreuTisehmig,  88  Mis- 


souri, 587  ;  Stout  v.  People,  4  Parker's 
Crim.  Rep.,  71  ;  3.0.,  Id.,  182  ;  Reg. 
V.  Mory,  1  Cox's  Crim.  Cas.,  236  ;  Peo- 
ple V.  MeFarland,  8  Abb.  Prac.,  N.  S., 
64-.5 ;  Weed  v.  People,  56  N.  Y..  628  ; 
Copperman  v.  Peopie,  8  N.  Y.  Supreme 
Court  Rep.,  190,  affirmed  66  N.  Y., 
591 ;  Rex  v.  Moore,  2  Carr.  &  Pavne, 
285 ;  Reg.  v.  Brigge,  2  Moody  &  Robin- 
son, 199  ;  Mason  v.  State,  42  Ala..  587 ; 
Walker's  Case,  1  Leigh  (Va.),  576. 

So  if  competent  to  impeach  the  testi- 
mony of  a  witness  :  Commontoealth  v. 
Turner,  8  Metcalf,  19. 

On  a  trial  for  burglary,  it  is  no  valid 
objection  to  evidence  tending  to  char- 
acterize the  burglarious  intent  of  the 
acts  charged,  that  the  circumstances 
offered  to  be  proved,  would,  upon  the 
trial  of  another  ai)d  distinct  offence, 
tend  to  convict  the  prisoner  of  such  lat- 
ter charge ;  but  the  intent  with  which 
the  prisoner  entered  may  be  determined 
by  proof  of  circumstances  tending  to 
show  a  felony  committed  in  an  adjoin- 
ing  store :  Osborne  v.  People,  2  Parker's 
Crim.  Rep.,  588;  Phillips  v.  People, 
57  Barb.,  858  ;  S.  C,  but  not  on  this 
point,  42  N.  Y.,  200 ;  ffaskin  v.  People, 
16  N.  Y.,  344. 
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[Law  Reports,  8  Probate  and  Divorce,  162.] 

February  11,  1874.  % 

*In  the  Goods  of  Oswald.  [162 

WiU — Wards  introduced  per  ineuriam — Omimon, 

The  deceased  by  her  will  left  a  portion  of  her  famitnre  and  household  effects  to 
her  daughter,  and  disposed  of  the  residue  of  her  property,  appointing  trustees  and 
executors.  Subsequently  she  was  advised  that  the  bequest  to  her  daughter  should 
bo  secured  to  her  separate  use,  and  she  gave  directions  that  a  testamentarv  paper 
should  be  prepared  to  that  effect.  The  paper  thus  prepared  purported  to  be  her  last 
will  and  testament,  and  in  addition  to  a  clause  to  the  effect  above  mentioned,  con- 
tained one  revocatory  of  all  former  wills.  This  paper  was  executed  by  the  de- 
ceased, but  was  not  read  over  to  or  by  her,  and  she  was  not  aware  that  it  contained 
such  words  of  revocation : 

Meld,  that,  as  the  words  of  revocation  had  been  introduced  per  ineuriam  and  with- 
out the  instructions  of  the  deceased,  and  their  presence  there  was  unknown  to  the 
deceased  when  she  executed  the  vnll,  they  ought  to  be  omitted  from  the  probate. 

Martha  Oswald,  of  Beccles,  Suffolk;  widow,  deceased, 
died  on  the  21st  of  March,  1873,  having  made  a  will  with  two 
codicils  thereto,  dated  respectively  the  3d  of  .March,  1859, 
and  the  3d  of  March,  1865,  and  one  codicil  without  date. 
Bv  the  will  she  appointed  James  Bead  the  younger  and 
H^nry  James  Kernson  executors  and  trustees.  She  gave  to 
her  daughters,  Georgina  Emily  Crisp  and  Sarah  Read,  to 
and  for  tneir  uses  absolutely,  all  her  household  goods,  and . 
furniture,  plate,  china,  wearing  apparel,  and  consumable 
stores,  and  the  residue  to  her  two  sons,  Robert  William  Os- 
wald and  William  Oswald,  and  the  two  daughters  above- 
mentioned,  equally,  for  their  uses  absolutely.  On  the  7th 
of  December,  1872,  she  executed  another  testamentary  pa- 
per to  the  following  effect :  ''This. is  the  last  will  and  testa- 
ment of  me,  *Martha  Oswald,  of  Beccles,  in  the  [163 
county  of  Suffolk,  widow,  whereof  I  appoint  James  Kead 
the  younger,  of  Mildenhall,  Suffolk,  gentleman,  and  Henry 
James  Kerrison,  of  Beccles,  aforesaid,  gentleman,  execu- 
tors. I  give  and  bequeath  all  my  furniture,  plate,  linen, 
china,  books,  and  all  other  household  effects  now  belonging 
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to  me,  unto  Georgina  Emily  Crisp,  the  wife  of  James  Crisp, 
of  Beccles,  aforesaid,  coal  mercnant,  for  her  own  separate 
nse  and  benefit,  free  from  all  control,  debts,  or  interference 
of  her  said  husband,  the  said  James  Crisp.  I  hereby  revoke 
all  former  wills  by  me  heretofore  made.  In  witness,"  &c. 
It  appeared  from  the  affidavit  of  Mr.  Kerrison  that  in  De- 
cemoer,  1872,  he  saw  and  had  a  conversation  with  the  de- 
ceased upon  the  subject  of  her  will  and  the  manner  in  which 
her  household  furniture  was  to  be  disposed  of.  James 
Crisp,  the  son-in-law  of  the  deceased,  to  whose  wife  a  por- 
tion of  such  furniture  was  bequeathed  by  her  will,  was  in 
gjcuniary  difficulties,  and  he  therefore  suggested  to  Mrs. 
swald  tnat  she  should  secure  the  furniture  for  the  sole  and 
separate  us^  of  her  daughter,  free  from  the  control,  debts, 
or  interference  of  her  husband.  The  deceased  assented,  and 
instructed  him  (Mr.  Kerrison)  to  have  a  document,  carrying 
out  the  suggestion,  prepared.  Mr.  Piske  was  requested  to 
draw  up  the  proper  instrument  for  the  purpose,  and  pre- 
pared tne  will  dated  the  7th  of  December,  1872,  which  was 
sent  to  Mr.  Kerrison,  who,  accompanied  by  his  wife  and 
Georgina  Cowles,  the  two  attesting  witnesses,  attended  upon 
•the  deceased,  when  it  was  duly  executed  by  Mrs.  Oswald. 
The  paper  was  never  read  over  by  or  to  the  deceased  before 
she  executed  it,  and  she  was  not  aware  of  the  clause  of  rev- 
ocation contained  therein.  No  instructions  were  given  to 
Mr.  Fiske  to  insert  such  a  clause,  and  it  never  was  the  in- 
tention of  the  testatrix  to  revoke  the  dispositions  made  by 
her  of  her  property,  except  so  far  as  to  secure  the  bequests 
made  to  her  daughter.  The  whole  property  of  the  deceased 
was  in  value  under  £200.  All  the  next  of  kin  and  the  par- 
ties entitled  in  distribution  in  case  the  deceased  had  died 
intestate  consented  to  probate  being  granted  as  asked  for  by 
this  motion. 

O.  If.  Cooper  applied  to  the  court  to  decree  probate  of 
the  will  dated  the  3d  of  March,  1859,  and  of  the  two  codi- 
164]  cils  thereto,  *as  also  of  the  paper  dated  the  7th  of 
December,  1872,  as  together  containing  the  will  of  the  de- 
ceased, excluding  from  the  last  the  clause  of  revocation. 
He  referred  to  In  the  Goods  of  Dua7ie{'). 

Sir  J.  Hannen  :  It  was  clearljr  not  the  intention  of  the 
deceased  to  revoke  her  previous  will.  From  the  facts  stated 
in  the  affidavit  it  is  evident  that  the  words  of  revocation 
were  introduced  into  the  last  page  per  incur iarriy  and  there- 
fore probate  will  issue  without  tiiem. 

Attorney :  A,  Scott  Lawson, 

(')  2  Sw.  (b  Tr.,  590;  31  L.  J.  (P.  M.  h  A.),  HS. 
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[Law  Reports,  8  Probate  and  Divorce,  164.] 
March  17,  1874. 

In  the  Goods  of  Dilkes. 

Will— Signatur&— Fool  or  Mfid—AOealatwiL 

The  will  of  the  deceased  was  written  on  a  lithographed  form,  and  extended  over 
the  first  and  second  sides  of  a  sheet  of  foolscap  paper.  The  form  contained  attesta- 
tion clanses  at  the  foot  of  the  first  and  second  sides  of  the  paper.  The  deceased 
made  a  mark  in  the  blank  spaces  left  for  the  purpose  in  both  such  clauses.  Two  wit- 
nesses signed  their  names  at  the  bottom  of  the  first  side  only,  and  before  the  deceased 
made  her  mark  in  the  attestation  clause  of  the  second  side : 

Held,  that  the  only  mark  which  could  give  validity  to  the  will  was  on  the  second 
side,  and  that  was  not  attested  by  the  witnesses. 

Rebecca  Dilkes,  of  Leicester,  widow,  died  on  the  8th  of 
May,  1873,  without  issue,  leaving  John  Benson,  her  natural 
and  lawful  father,  surviving  her.  She  had  executed  a  will 
bearing  date  the  day  of  her  death,  in  which  she  appointed 
William  Tacey  executor.  The  will  was  written  on  the  two 
lirst  sides  of  a  sheet  of  paper,  and  was  as  follows,  the  words 
in  italics  being  lithographed:  ^^This  is  the  last  will  and 
testaToent  of  me^  Rebecca  Dilkes,  widow,  of  Geo.  Street, 
Belgrave  Gate,  Leicester,  in  the  ccninty  of  Leicester,  made 
this  eighth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-three.  I  hereby  revoke  aU 
wills  by  me  at  any  time  heretofore  made.  I  appoini  Wil- 
liam Tacey,  94  Lyston  Street,  Leicester,  to  be  my  executor^ 
and  direct  that  all  my  just  debts  and  funeral' and  testa- 
Tnentary  expenses  shall  be  paid  as  soon^as  conveniently 
may  be  after  my  decease,  I  give  and  bequeath  unio  my 
brother,  John  Benson,  *now  of  Leicester.'*  The  re-  [165 
raainder  of  the  first  side  contained  specific  legacies  to  her 
immediate  relatives.  At  the  foot  of  this  first  side  was  a 
lithographed  attestation  clause: 

''''Signed  by  the  said  Rebecca  Dilkes  (her  x  mark),  the 
testator^  as  and  for  her  last  will  and  testament^  in  the 
presence  of  us^  &c. 

"Nathaniel  Preston, 
200,  Belgrave  Gate." 

"William  Smith, 

209,  Belgrave  Gate." 

At  the  top  of  the  second  side  were  the  lithographed 
words,  "  The  will  continued^^^  and  then  followed  other  spe- 
cific legacies  in  writing,  which  occupied  the  greater  portion 
of  the  second  side.  At  the  bottom  of  this  side  was  a  second 
lithographed  attestation  clause,  with  the  deceased's  name 
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and  mark  inserted  in  the  blank  left  for  that  purpose,  but 
the  witnesses  did  not  sign  their  names  on  that  side.  There 
was  no  residuary  clause  in  the  will,  Prom  the  aflSdavit  of 
Nathaniel  Preston,  one  of   the  attesting  witnesses,  it  ap- 

S eared  that  the  whole  will  was  written  and  read  over  to  the 
eoeased  before  she  made  her  marks  in  the  two  attestation 
clauses,  but  that  the  witnesses  had  signed  their  names  be- 
fore the  deceased  made  her  mark  on  the  second  side. 

Searle  moved  for  administration  with  the  will  annexed  to 
be  granted  to  Mr.  Benson,  the  deceased's  father ;  the  execu- 
tor named  in  the  will  having  renounced  probate  thereof. 
There  is  a  class  of  cases  in  which  a  signature  duly  attested 
has  been  held  a  good  execution  to  render  valid  what  pre- 
ceded, but  not  what  followed  it.  So,  in  this  case,  the  court 
may  decree  probate  of  the  legacies  on  the  first  side  of  the 
sheet  of  paper,  above  the  mark  of  the  deceased,  which  was 
attested,  and  omit  those  on  the  second  side:  Keating  v. 
Brooks  C) ;  In  the  Goods  of  Dames  (^). 

[Sir  J.  Hansen  :  In  each  of  those  cases  there  was  only 
one  signature  of  the  deceased,  and,  from  all  that  apjjeared, 
the  testator  intended  ft  should  be  the  signature  to  his  will. 
The  question  in  this  case  is  with  what  intention  the  deceased 
made  her  mark  on  the  first  side  of  the  paper?] 

In  the  case  of  Sweetland  v.  SweetlandO  the  deceased  had 
166]  *signed  his  name  at  the  end  of  the  several  sheets  of 
his  will  except  the  last,  and  the  court  refused  to  grant  pro- 
bate of  the  sheets  he  had  signed,  as  the  signature  was  not 
at  the  end  of  the  will. 

•  Sir  J.  Hannbf  :  I  am  of  opinion  that  this  case  is  gov- 
erned by  the  decision  in  Sweetland  v.  Sweetland  (').  If  the 
Holograph  part  of  this  document  be  taken  as  the  will,  there 
is  no  attested  signature  at  the  foot  or  end  of  it.  The  signa- 
ture on  the  first  page  was  made  merely  to  authenticate  what 
was  written  thereon,  and  it  was  intended  to  execute  the  will 
by  the  subsecjuent  signature ;  but  such  intention  was  not 
formally  earned  out.  The  mark  at  the  end  was  made  as  an 
execution  of  the  will,  but  then  it  was  not  attested  by  the 
witnesses.    I  must  reject  the  application  ('). 

Attorneys  :   Williamson^  Hill  <6  Co. 

(*)  4  No.  of  Ca.,  261.  (»)  4  Sw.  A  Tr.,  6;  84  L.  J.  (P.  M.  A 

(«)  8  Curt.,  748.  A.),  42. 

(^)  See  next  case. 
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Phipps  and  Biddell  v/Hale  and  Others. 

June  9,  ISH, 
.WUIr~'Atte$tatiotir^WUna9e^  Signature  not  on  ihe  last  Sheet, 

The  deceased  siened  bis  name  at  tbe  end  of  bis  will,  on  the  tenth  sheet,  and  placed 
bis  initials  on  the  first  nine  sheets.  Two  out  of  three  witnesses  signed  their  names 
on  the  first  nine  sheets,  but  not  on  the  tenth : 

Heldf  that  the  operative  signature  of  tbe  deceased  was  not  duly  attested,  and  tbe 
execution  was  incomplete. 

The  plaintiffs,  as  executors,  propounded  a  paper  bearing 
date  14th  day  of  Januanr,  1873,  as  the  last  will  and  testa- 
ment of  Joseph  Eaton  Hale,  of  Somerton,  in  the  county  of 
Suffollt,  gentleman,  who  died  on  the  16th  day  of  February, 
1874.  The  defendants  pleaded  that  the  paper  so  pro- 
pounded was  not  duly  executed  according  to  the  provisions 
of  the  statute  1  Vict.  c.  26,  in  manner  and  form  as  alleged. 
The  will  was  written  on  ten  foolscap  sheets  of  paper  num- 
bered. At  the  foot  of  the  first  nine  sheets  were  the  initials 
of  the  deceased,  J.  E.  H.,  and  the  words.  Witness,  Jno. 
Cambridge,  William  Braddock  Fisher,  and  Robert  Adams. 
At  the  bottom  of  the  will,  on  the  tenth  sheet,  was  the  name 
of  the  deceased,  Joseph  Eaton  Hale,  written  in  full,  and  op- 

Sosite  the  attestation  clause,  Jno.  Cambridge  only.  Mr. 
ambridge  deposed  that  he  is  a  solicitor,  and  prepared  the 
will  in  question  for  the  deceased.  It  *was  written  on  [167 
ten  sheets  of  paper  opening  brief- wise,  which  sheets  were 
fastened  together  with  ribbon,  the  knot  of  the  ribbon  beins 
sealed.  On  the  day  of  the  execution  the  deceased  signed, 
in  the  presence  of  the  witnesses,  his  initials  on  the  first  nine 
sheets,  and,  at  Mr.  Cambridge's  particular  request,  his  name 
in  full  at  the  end  of  the  will.  Mr.  Cambridge  then  signed 
his  name  on  each  of  the  ten  sheets,  and  handed  the  will  to 
the  other  witnesses  with  the  direction  to  place  their  names 
under  his,  which  they  did  on  every  sheet  except  the  last. 
After  the  execution  the  will  was  left  with  the  deceased,  and 
remained  in  his  custody  until  his  death.  The  two  witnesses 
could  give  no  explanation  why  they  did  not  sign  the  tenth 
sheet. 

May  22.  Dr.  Deane^  Q.C.,  and  SearlCy  for  the  plaintiffs  : 
If  there  had  been  only  one  signature  of  the  witnesses  the 
execution  would  have  been  clearly  sufficient.  Can  the 
repetition  nine  times  of  it  make  that  a  bad  execution  which 
would  have  been  good  if  the  witnesses  had  only  signed 
10  Eng.  Rep.  66 
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once  ?  The  fact  that  the  third  witness  has  signed  at  the  foot 
or  end  cannot  affect  the  question. 

[Sir  J.  Hannen  :  If  the  witnesses  intended  to  do  more 
than  identify  each  sheet,  why  did  they  write  their  names 
nine  times  ?] 

The  signing  eight  times  after  the  first  eignature  was  sur- 
plusage. They  were  over  careful.  If  they  had  signed  at 
the  bottom  of  the  ninth  sheet  only,  supposing  that  to  be  the 
foot  or  end  of  the  will,  the  attestation  would  have  been  good. 
If  so,  their  signatures  on  the  preceding  eight  sheets  cannot 
make  it  bad. 

[Sir  J.  Hannen  :  I  cannot  help  feeling  that  the  witnesses 
did  not  do  that  which  the  Legislature  intended  that  they 
should  do  for  the  purpose  of  attestation.] 

Dr.  SpinkSy  Q.Cf.,  and  Pritchardy  appeared  for  the  defen- 
dants :  [The  cases  cited  were  Roberts  v.  Phillips  (*) ;  Ewen 
V.  IfVariklinC) ;  In  the  Goods  of  Chamney(^).\ 

Cur.  adv.  wit. 

June  9.  Sir  J.  Hannen  :  In  this  case  the  will  of  the  de- 
ceased was  written  on  ten  sheets  of  paper.  The  deceased 
signied  the  will  on  the  tenth  sheet  in  the  presence  of  three 
witnesses,  having  previously  placed  his  initials  on  the  other 
168]  nine.  One  of  the  *witnesses  attested  the  signature  by 
writing  his  name  to  the  attestation  clause ;  he  also  wrote  his 
name  in  the  margin  of  each  of  the  preceding  nine  sheets  op- 
posite the  initials  of  the  testator.  The  other  witnesses  wrot-e 
their  names  on  the  nine  first  sheets  opposite  the  initials  of  the 
testator,  but  did  not  write  anything  on  the  tenth  sheet.  The 
question  for  consideration  is  whether  this  was  a  good  attes- 
tation. It  has  been  held  in  several  cases  that  the  signatures 
of  the  witnesses  need  not  be  in  any  particular  part  of  the 
will,  but  that  they  will  suflice  wherever  placed  if  intended 
to  attest  the  operative  signature  of  the  testator:  Li  the 
Goods  of  Davis  (') ;  Irb  the  Goods  of  Chamney  Q ;  Roberts 
V.  Phulipsi^).  feut  in  the  case  of  Ewen  v.  Franklin  (^) 
where  a  will  was  signed  by  the  testator  and  the  witnesses  in 
the  margin  of  the  first  four  sheets,  "but  the  testator  alone 
signed  the  fifth,  it  was  held  that  the  attestation  was  insuffi- 
cient. Sir  J.  Dodson  thinking  that  the  signature  on  the  ear- 
lier sheets  was  intended  only  to  prevent  the  interpolation  of 
other  sheets,  and  that  there  was  nothing  from  which  it  could 
be  inferred  that  the  signatures  on  the  four  sheets  were  in- 
tended to  attest  the  signature  of  the  testator  to  the  whole 

(')  4  E.  A  B.,  460.  {*)  3  Curt.,  748. 

(«)  Deane,  1.  '  (*)  1  Rob.,  757. 

(3)  1  Rob.,  767;  7  N.  of  C,  70. 
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will.  That  case  is  not  distinguishable  from  the  present. 
There  is  nothing  from  which  I  can  fairly  draw  the  inference 
that  the  witnesses  intended  by  their  signatures  to  do  more 
than  attest  the  initials  of  the  testator,  against  which  their 
signatures  were  placed.  That  the  witnesses  thought  they 
hSi  signed  all  the  sheets  does  not  seem  to  me  to  carry  the 
case  any  further.  The  fact  that  the  witnesses,  if  they  had 
observed  that  there  were  ten  sheets,  would  have  subscribed 
the  tenth  does  not  alter  the  intention  with  which  they  signed 
the  previous  nine,  and  I  think  that  the  only  intention  wnich 
can  be  naturally  ascribed  to  such  signing  is  that  they  in- 
tended to  attest  the  initials  of  the  testator  on  each  sheet  to 
which  they  affixed  their  signatures.  I  hold,  though  with 
reeret,  that  the  will  was  not  duly  attested,  and  I  accordingly 
refuse  probate  of  it  (*). 

Attorneys  for  plaintiffs :    WaUer  Moqjen  &  Son. 
Attorney  for  defendants  :    TJiomas  liorwood. 

(1)  See  In  the  Goods  o/DUken,  ante,  p.  164. 
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WiU — ExeciUum — Wiine99^%  Nameparily  written — "Attest  and  suhscribe,^ 

The  deceased  execated  her  will  in  the  presence  of  two  witnesses,  one  of  whom 
signed  his  name  thereto ;  but  the  other,  after  writing  his  Christian  name,  was  unable, 
through  feebleness,  to  complete  his  signature.  Subsequently  a  third  person  was  in- 
troduced, and  the  deceased  made  her  mark  in  the  presence  of  such  person  and  the 
witness  who  had  signed  his  name.  The  latter  traced  his  signature  over  with  a  dry 
pen,  and  the  former  signed  his  name: 

Hdd,  that  the  execution  was  invalid  in  the  latter  case  by  reason  that  the  witnesses 
did  not  both  attest  and  subscribe  the  signature  of  the  deceased ;  and  in  the  former  by 
reason  that  one  witness  had  no  intention,  by  writing  his  Christian  name  only,  to  sub- 
scribe the  will. 

Elizabeth  Maddock,  late  of  Castle  Northwick,  Cheshire, 
widow,  deceased,  on  the  16th  of  June,  1861,  executed  her 
will  bv  making  a  mark  at  the  foot  thereof  in  the  presence  of 
Josepn  Clare  and  Samuel  Birtwistle.  Joseph  Clare  there- 
upon attested  and  subscribed  the  same  as  witness  by  signing 
his  name,  and  Samuel  Birtwistle  attempted  to  do  so  also,  but 
after  making  the  letters  or  marks  appearing  on  the  will  un- 
der the  name  of  Joseph  Clare— that  is  to  say,  the  word 
"Saml." — he,  being  old  and  infirm,  found  he  could  not 
complete  his  signature  legibly,  and  desisted.  Joseph  Clare 
then  struck  through  with  a  pen  the  word  "  Saml."  so  written, 
as  of  no  effect,  arid  sent  for  Joseph  Birtwistle,  the  son  of 
Samuel  Birtwistle.     On  liis  arrival  the  will  was  again  read 
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over  to  the  deceased,  who  thereupon  made  her  mark  with  a 

Sen  and  ink  over  her  former  mark,  in  the  presence  of  Joseph 
lare  and  Joseph  Birtwistle.  Joseph  Clare  traced  over  his 
original  signature  with  a  dry  pen  and  Joseph  Birtwistle 
signed  his  name  to  the  will  as  witness. 

April  21.  Bayford  moved  the  court  to  decree  probate  of 
the  will  to  the  executors,  John  Clough  and  William  Sumner, 
named  therein.  The  last  attempt  dt  execution  was  invalid, 
because  the  deceased's  signature  was  not  attested  by  two 
witnesses ;  but  the  first  signature  was  so  attested,  for  Birt- 
wistle wrote  the  word  "Saml."  with  an  intention  to  attest 
and  subscribe  the  will ;  and  it  is  sufficient  for  a  witness  to 
make  a  mark  or  write  a  portion  of  his  own  namfe,  or 
170]  *even  another  person's,  to  satisfy  the  requirements  of 
the  statute  as  to  subscription :  CharUon  v.  Hivdmarsh  (*). 
Sir  J.  Hannen  :  The  question  is  whether,  by  writing 
what  he  did,  he  had  a  completed  intention  to  attest  the  will. 
I  will  look  into  the  cases. 

Cur.  adv.  mbU. 

May  5.  Sir  J.  Hannen  :  This  was  a  question  as  to  the 
execution  of  a  will.  The  deceased  signed  her  will  in  the 
presence  of  two  witnesses,  one  of  whom  attested  her  signa- 
ture by  subscribing  his  name ;  the  other  commenced  to  write, 
but  bein§  an  old  man  and  having  a  difficulty  in  doing  so, 
after  having  got  as  far  as  ''  Saml."  his  Christian  name,  he 
could  get  no  further,  and  thereupon  the  other  witness  struck 
out  the  word  "  Saml."  and  sent  for  another  person.  This 
person  having  come  in,  the  deceased  made  a  mark  with  a 
pen  over  her  former  mark ;  and  the  first  witness,  instead  of 
re- writing  his  name,  used  a  dry  pen  to  his  signature.  Such 
a  subscription  has  been  held  to  be  insufficient :  Casement  v.' 
Fulton  (^)\  Playne  v.  Scriven{*).  This  second  attempt  at 
execution  having  failed,  the  question  arises  whether  the 
court  can  treat  the  writing  of  the  letters  "Saml."  by  the 
witness  as  a  sufficient  subscription  on  his  part.  I  take  it  as 
a  rule  that  if  a  witness  makes  any  mark  with  an  intention 
thereby  to  subscribe  the  will,  it  will  be  sufficient.  The  very 
imperfect  signatures  of  witnesses  and  testators  to  be  found 
in  wills  are  illustrations  of  this  rule.  But  the  statute  re- 
quires that  a  party  shall  intend,  by  what  he  does,  to  sub- 
scribe, and  in  this  case  I  think  the  witness  has  failed  to  do 
what  was  necessary.  In  HiTidmarsh  v.  Charlton  {*)  the  de- 
ceased having  signed  his  name  in  the  presence  of  one  witness, 
who  attested  the  same,  afterwards  ackno.wledged  liis  signa- 

(J)  1  Sw.  &  Tr.,  43.^.  (»)  1  Rob.,  T72. 

O  5  Moo.  P.  C,  180.  O  8  H.  L.  C,  160. 
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ture  in  the  presence  of  that  witness  and  another.  The  first 
witness  on  such  acknowledgment  merely  crossed  the  first 
letter  of  his  Christian  name  (Frederick)  and  added  a  date. 
He  gave  his  reason  for  doing  so  as  follows:  "I  very  often 
omit  to  put  a  cross  at  all,  and  where  I  find  it  has  not  been 
done  I  always  put  it.  I  had  noticed  the  omission  of  the 
cross.  I  had  always  been  in  the  habit  of  supplying  the 
*omission.  This  was  done  merely  in  pursuance  of  my  [171 
habit ;  I  thought  it  better  to  do  so.  I  thought  adding  the 
date  was  equ^  to  a  repetition  of  the  signature ;  I  think  1 
had  no  other  intention.  It  was  by  the  date  I  intended  to  re- 
peat my  signature.  My  sole  object  in  crossing  the  *  P '  was 
to  supply  the  omission  to  make  the  name  complete ;  I 
thougnt  it  necessary  to  have  the  name  complete."  In  that 
case  the  execution  was  held  to  be  insufficient.  In  giving 
judgment  theLofd  Chancellor  (Lord  Campbell)  said :  'MS'ow, 
then,  the  question  in  this  case  is,  whether  that  which  took 
place  was  a  subscription  of  the  witness,  whose  subscription 
IS  in  question,  or  not.  I  will  lay  down  this  as  my  no- 
tion of  the  law,  that  to  make  a  valid  subscription  of  a  wit- 
ness there  must  either  be  the  name  or  some  mark  which  is 
intended  to  represent  the  name.  But  on  this  occasion  the 
name  is  not  written,  nor  do  I  think  that  there  was  anything 
written  that  was  intended  to  represent  the  name."  Lord 
Cranworth  concurred  with  the  Lord  Chancellor  on  this  point, 
and  Lord  Chelmsford  made  the  following  remarks :  "upon 
witnessing  the  vrill  in  the  forenoon  of  the  day  of  execution 
Mr.  Wilson  subscribed  his  name,  intending  that  it  should  be 
a  complete  signature.  It  was  insufficient  as  a  complete  sub- 
scription under  the  act,  because  only  one  witness  was  pres- 
ent ;  and  the  sole  question  is  whether  what  was  done  in  the 
afternoon,  when  a  seeond  witness  was  present,  would  make 
a  comple  attestation  and  subscription.  Mr.  Wilson  cei> 
tainly  intended  to  subscribe  as  a  witness  in  the  afternoon, 
but  he  thought  that  adding  the  date  was  equivalent  to  a  rep- 
etition of  the  signature.  .  .  .  The  subscription  must  mean 
such  a  signature  as  is  descriptive  of  the  witness,  whether  by 
a  mark  or  by  initials,  or  by  writing  the  full  name ;  and  if 
the  date  alone  would  not  do,  of  what  efficacy  can  it  be  tow- 
ards completing  the  subscription?  If  Mr.  Wilson  in  the 
morning  had  left  his  signature  incomplete  by  the  omission, 
for  instance,  of  his  surname,  which  ne  had  added  in  the 
afternoon,  that  would  have  been  a  subscription  which  would 
have  satisfied  the  requisition  of  the  act,  for  there  would 
really  have  been  only  one  complete  subscription;  but  the 
omission  of  the  cross  to  the  '  F '  in  his  Christian  name  did 
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not  make  the  signature  imperfect,  for  Mr.  Wilson  states  he 
very  often  omitted  to  put  the  cross  at  all,  and  he  did  not 
add  the  cross  to  complete  his  signature  so  as  virtually  to 
172]  subscribe  anew,  but  merely  in  *pursuance  of  his  habit 
of  supplying  the  omission  when  he  noticed  it."  I  have 
come  to  the  conclusion  that  I  must  reject  this  application, 
being  of  opinion  that,  the  witness  did  not  put  the  word 
'^Saml."  on  the  paper  with  the  intention  at  the  time  that  it 
should  be  a  perfect  subscription  to  the  will.  Having  done 
something,  he  broke  off  without  completing  the  intention. 
In  the  case  of  In  the  Goods  of  Sperling  {')  the  witness  did 
not  sign  his  name,  but  merely  the  words  "  Servant  to  Mr. 
Sperling;"  and  the  court  thought  the  attestation  sufficient, 
by  reason  that  the  witness  wrote  them  intending  thereby  an 
identification  of  himself  as  the  person  attesting.  The  act  in 
this  case  is  not  sufficient  to  show  such  an  intention,  so  as  to 
amount  to  a  subscription  to  the  will. 
Proctor:  Ayrton, 

0)  8  Sw.  <b  Tr.,  2Y3. 


[Law  Reports,  8  Probate  and  Divorce,  172.] 
May  6,  1874. 

Inglesant  v.  Inglesant. 

WiU — Execution — AchnoioUdgnMni  of  Signature. 

•  The  deceased  signed  her  will  in  the  presence  of  one  witness.  On  the  entry  of  the 
second  witness  a  person  present  directed  him  to  sign  his  name  under  the  testatrix's 
signature.  He  did  so,  and  the  second  witness  also  subscribed  the  will.  The  de- 
ceased was  in  the  room,  but  said  no  word  during  the  proceeding.  The  will  was 
lying  on  the  table  open,  and  headed  in  large  characters  with  the  words,  "This  is  the 
last  will  and  testament  of,"  <bc.     It  also  had  a  full  and  formal  attestation  clause : 

Held,  that  the  deceased  acknowledged  her  signature  in  the  presence  of  two 
witnesses. 

Mary  Ann  Inglesant,  as  executrix,  propounded  the  will 
of  Ann  Inglesant,  of  Quorndon,  in  the  county  of  Leicester, 
widow,  deceased,  bearing  date  the  1st  of  December,  1872. 
The  defendant,  William  Harris  Inglesant,  the  son  of  the  de- 
ceased, pleaded  undue  execution,  incapacity,  undue  influ- 
ence of  tne  plaintiff  and  of  Mrs.  Lee,  and  that  the  deceased, 
at  the  time  of  the  execution  of  the  will,  did  not  know  and 
approve  of  the  contents;  and  upon  these  pleas  issue  was 
joined.  The  case  was  heard  before  Sir  J.  Hannen  without 
a  jury.  As  regards  the  question  of  execution,  the  evidence 
given  was  to  the  effect  tnat  the  will  was  executed  by  the 
1 73]  deceased,  *a  very  old  lady,  aged  about  ninety  yeai's,  in 


Vol.  III.]  XXXVII  VICT.  527 

Inglesant  v.  Inglesant.  1874 

t  — • _— — 

the  house  of  Mrs.  Lee.  That  Mrs.  Lee,  on  the  suggestion  of 
the  deceased,  fetched  as  witnesses  John  Greaves  and  his  wife 
Ann  Greaves  who  lived  next  door,  and  had  witnessed  her 
signature  previously.  According  to  Mrs.  Lee's  statement, 
they  both  returned  with  her  to  the  room  where  the  deceased 
was  sitting  with  the  will  opeii  before  her ;  that  the  deceased 
thereupon  signed  her  name  in  their  presence,  and  then  Mrs. 
Lee  said  to  John  Greaves,  "Sign  vour  name  under  Mrs. 
Inglesant' s  signature;"  that  he  diet  so,  and  then  his  wife 
signed,  and  they  left  the  house.  John  Greaves' s  statement 
was  that  he  did  not  know  the  paper  was  a  will ;  that  he  did 
not  accompany  Mrs.  Lee  to  the  nouse,  but  got  there  some 
time  after  when  the  deceased  had  signed ;  that  he  noticed 
the  deceased's  signature  on  the  will  when  he  signed  it.  On 
cross-examination  he  answered,  ''I  never  heard  a  word  what 
the  paper  was.  Mrs.  Lee  asked  me  to  sign.  She  said, 
'  Now,  Mr.  Greaves,  you  must  put  your  name  here'  (pointing 
to  a  place  under  the  deceased's  signature).  Mrs.  Inglesant 
had  signed  before  I  arrived.  It  was  in  the  parlor.  Mrs. 
Inglesant  sat  in  a  chair.  I  spoke  to  her.  She  seemed  con- 
fused. I  asked  her  how  she  did.  She  made  no  answer.  My 
wife  signed  after  me.  I  signed  first.  My  wife  waited  until 
I  came  in.  I  was  ten  minutes  in  the  room.  My  wife  had 
been  there  an  hour.  I  was  half  an  hour  after  her.  I  was 
smoking  a  pipe.  When  Mrs.  Lee  asked  us  to  go  in,  I  said, 
'  Mother,  you  had  better  go  in ;  I  will  finish  my  pipe  and 
then  follow  you.'  It  was  half -past  one  in  the  afternoon. 
When  I  got  into  Mrs.  Lee's  panor  my  wife  was  sitting  at 
the  table,  talking  to  Mrs.  Lee.  I  heard  no  more  of  the 
matter  until  after  the  old  lady  was  dead."  On  re-exami- 
nation he  said,  "  They  called  it  a  paper.  I  thought  it  might 
be  a  will,  but  it  might  have  been  a  deed  of  gift.  I  have  said 
I  saw  the  large  letters  at  the  top  of  the  will."  Ann  Greaves 
deposed,  **I  went  into  Mrs.  Lee's  house.  Mrs.  Inglesant 
was  sitting  at  the  table.  A  paper  was  on  the  table,  with 
pen  and  ink.  Mrs.  Lee  said  to  Mrs.  Inglesant,  '  You  must 
sign  your  name  there'  (pointing  to  the  place).  The  deceased 
did  so,  but  I  do  not  recollect  she  said  anything.  My  hus- 
band was  not  there  at  that  time.  He  was  smoking  his  pipe. 
Afterwards  he  came  in.  Mrs.  Lee  met  him  at  the  aoor. 
She  told  him  to  write  his  name.  We  both  *wrote  our  [174 
names  in  Mrs.  Inglesant' s  presence.  I  was  ten  minutes  there 
before  my  husband."  The  will  was  very  short — written  on 
the  first  side  of  a  -sheet  of  foolscap.  It  commenced  with  the 
words,  "This  is  the  last  will  and  testament  of  me,  Ann 
Inglesant,"  in  large  letters,  and  had  a  full  attestation  clause. 
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April  25.  Dr.  Spinks^  Q.C.  (Dr.  Middleton  with  him), 
for  the  plaintiff :  If  Mrs.  Le^  is  to  be  believed  the  deceased 
signed  her  name  in  the  presence  of  two  witnesses.  She  is  a 
disinterested  witness,  and  there  is  no  reason  why  the  court 
should  accept  evidence  against  the  act  of  execution. 

[Sir  J.  Hannen  :  Both  the  attesting  witnesses  agree  they 
were  not  in  the  room  together  when  the  deceased  signed  her 
name,  and  the  husband  gives,  a  reason,  namely,  that  he  was 
smoking  his  pipe.  I  am  not  satisfied  that  they  were  both 
present  when  the  signature  was  made.] 

In  all  the  cases  in  which  the  question  arose  whether  there 
was  a  suificient  acknowledgment,  it  depended  upon  whether 
the  name  of  the  testator  was  on  the  will  at  the  time  the  wit- 
nesses signed,  or  whether  they  saw  it.  In  this  case  the  sig- 
nature was  made  in  tiie  presence  of  Mrs.  Greaves,  and  her 
husband  admits  he  saw  it.  Mrs.  Lee  having  asked  the 
Greaves  to  sign  the  paper  in  the  presence  of  the  testatrix,  it 
was  a  tacit  acknowledgment  on  her  part  of  her  signature. 

Dr.  Deane^  Q.C.  {^arle  with  him);  There  was  no  ac- 
knowledgment in  this  case,  for  the  deceased  said  and  did 
nothing.  In  aU  the  reported  cases  the  testator  did  some  act 
or  said  some  word  during  the  proceedings.  • 

[The  cases  referred  to  were  White  v.  Trtbstees  of  the  Brit- 
ish Museum  Q;  In  the  Ooods  of  W.  PhilpotC);  In  the 
Goods  of  I.  Thompson {*) ;  Favlds  v.  Jackson {^)\  In  the 
Ooods  of  J,  Summers  (*) ;  In  the  Ooods  of  M.  Dames  (*) ; 
IlloU  V.  Oengei^)^  Lloyd  &Harty.  Roberts n\  OmiUimy. 
175]  OwilUm{^)\  In  the  Ooods  *  of  IIuckvale(^'')\  Beckett 
V.  IIowe{'') ;  Pearson  v.  Pearson  and  Pear  son  {'^) ;  Morritt 
V.  Douglas  {'*).] 

Cur.  adv.  vtUi. 

May  6.  Sir  J.  Hannen:  In  this  case  I  took  time  to 
consider  the  question  whether  the  testatrix  acknowledged 
her  signature  in  the  presence  of  the  two  attesting  witnesses. 
The  other  points  in  issue  I  disposed  of  at  the  hearing.  Was 
the  acknowledgment  sufficient  i  The  peculiarity  of  the  case 
is  that  the  two  attesting  witnesses  agree  in  this,  that  the  sig- 
nature of  the  deceased  was  put  to  the  will  before  one  of 
them  came  into  the  room.  Both  agree  that  Mrs.  Lee,  in  the 
presence  of  the  testatrix,  upon  the  second  witness  coming 

(»)  6  Ring.,  810.  (^  12  Moo.  P.  C,  166. 

(«)  8  No.  of  Ca.,  2.  (»)  8  Sw.  A  Tr.,  200. 

(»)  4  No.  of  Ca.,  643.  (")  Law  Rep..  1  P.  <fe  M.,  876. 

(*)  6  No.  of  Ca.  suppl.,  12.  (")  Law  Rep.,  ^  P.  A  M.,  1. 

(*)  2  Rob.,  296.  (")  Law  Rep.,  2  P.  A  M.,  451. 

(«)  2  Rob.,  887.  (")  Law  Rep.,  8  P.  A  M.,  1. 

O  4  Moo.  P.  C,  271.  (")  6  No.  of  C,  suppl.,  12. 
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into  the  room,  requested  him  to,  put  his  name  under  the 
name  of  the  testatrix.  Both  also  agree  that  the  testatrix 
did  not  say  anything  or  do  any  act  in  reference  to  the  will 
after  the  two  witnesses  were  there,  and  consequently  the 
question  turns  upon  this,  whether  the  words  used  by  Mrs. 
Lee  can  be  taken  to  be  the  words  of  the  testatrix.  The 
authorities  abound  which  show  that  if  the  words  used  by 
Mrs.  Lee  had  been  spoken  by  testatrix,  namely,  an  invitation 
to  the  witnesses  to  put  their  names  under  the  signature 
of  the  testatrix,  that  would  have  been  an  acknowledg- 
ment BuflScient  to  render  the  execution  valid.  Therefore 
the  question  is,  whether  the  invitation  given  by  Mrs.  Lee  in 
the  presence  of  the  testatrix  was  equivalent  to  an  invitation 
by,  and  therefore  an  act  of,  Mrs.  Inglesant  herself.  All  the 
cases  mentioned,  with  one  exception,  are  subject  to  tliis  ob- 
servation— in  each  some  word  or  act  of  the  testator  himself 
was  used.  But  this  does  not  apply  to  FavZds  v.  Jackson  (*). 
There  the  testator,  having  signed  his  will,  showed  it  to  his 
clerk,  and  then  sent  him  t»  fetch  a  second  witness.  When  the 
latter  came  into  the  room  the  first  witness  said,  ' '  William,  Mr. 
Jackson  wants  you  to  sign  this  paper."  Whilst  the  second 
witness  was  in  the  room  the  testator  had  his  left  arm  length- 
way  over  the  paper,  which  entirely  covered  the  paper,  and 
he  never  SDoke  to  any  one.  The  arguments  on  one  side  and 
the  other  snow  that  tne  point  now  before  me  was  presented 
for  the  decision  of  the  judges.  Mr.  Heathcote  savs,  ''In  all 
the  cases  which  have  been  decided,  either  upon  the  new  law 
or  the  *old,  there  has  been  an  acknowledgment  in  [176 
words,  or  something  which,  although  not  in  words  an  ac- 
knowledgment, does  in  fact  amount  to  the  same  thing  as  if 
the  testator  himself  handed  the  paper  to  the  witness  and 
requested  him  to  sign  it,  which  has  been  considered  an 
acknowledgment.  It  is  going  much  further  to  say  that  an- 
other person  asking  the  witness  to  sign  amounts  to  an 
acknowledgment."  Again,  Mr.  Loftus  Wigram  said,  "I 
submit  it  is  sufficient  if  before  the  attestation  the  witnesses 
had  seen  the  signature  of  the  testator,  and  if  in  the  presence 
of  both  of  them  he  does  or  sanctions  any  act  which  imports  a 
recognition  of  his  signature ;  and  the  strongest  act  of  recog- 
nition that  can  be  done  by  a  testator  is  to  "call  upon  a  party, 
or  sanction  a  party's  being  called  upon,  to  attest.  ...  Ill 
call  my  clerk  into  a  room  and  sign  my  name  in  his  presence, 
and  he  at  my  request  calls  another  person  in,  who  sees  my 
signature,  and  they  sign  their  names  as  witnesses,  I  stand- 
ing by,  that  is  an  acknowledgment  in  the  presence  of  both. 

(»)  6  No.  of  Ca.  Buppl.,  12. 

10  Eng.  Rep.  67 
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This  is  according  to  the  common  understanding  of  mankind." 
And  Dr.  Addams,  in  reply,  oljserved,  ''I  do  not  dispute 
that  an  acknowledgment  in  fact  is  as  good  as  an  acknowl- 
edgment in  terms ;  and  supposing;  Rowley  had  been  called 
into  the  room,  and  Caukwell,  acting  at  the  desire  and  as  the 
agent  of  the  deceased,  had  said,  '  Mr.  Jackson  wishes  you  to 
sign  this  paper,'  and  the  signature  had  been  openly  there — 
I  do  not  mean  to  say,  although  the  deceased  did  not  utter  a 
word,  that  that  would  not  have  been  a  sufficient  acknowl- 
edgment." I  call  attention  to  these  observations  to  show 
that  the  exact  question  now  before  me  was  also  before  the 
court  in  that  case.  Lord  Brougham  said :  "Their  Lordships 
therefore  consider  it  is  quite  clear  that  Rowley  was  called 
upon  to  witness  the  signature,  and  that  this  was  an  acknowl- 
edgment to  Rowley  by  the  testator  that  this  was  his  signa- 
ture. This  is  still  further  proved,  because  it  is  sworn  by 
Caukwell  that  he  (Caukwell)  said  to  Rowley  (in  all  proba- 
bility in  the  hearing  of  the  testator),  *Itis  Mr.  Jackson's 
signature,  or  Mr.  Jackson's  instrument,  you  are  to  witness.' " 
The  exact  question  now  before  me  was  before  the  court  on 
that  occasion.  That  case,  therefore,  is,  as  nearly  as  can  be, 
parallel  with  the  present,  and  the  only  question  is,  is  there 
evidence  which  leads  me  to  conclude  that  the  words  used 
by  Mrs.  Lee  were  heard  by  Mrs.  Inglesant  ?  If  so,  the  case 
applies.  As  the  evidence  stands,  I  must  adopt  the  view  that 
177]  the  words  *were  heard  by  the  testatrix.  Mrs.  Greaves 
had  just  before  been  conversing  with  her,  and  no  questipn 
has  been  put  to  any  witness  to  raise  a  doubt  that  the  testa- 
trix did  hear  the  words  used  bv  Mrs.  Lee.  Moreover,  the 
execution  was  undoubtedly  in  furtherance  of  the  wishes  ex- 

Eressed  by  the  testatrix  when  she  sent  for  the  winesses.  I 
ave  come  to  the  conclusion  that  I  must  accept  the  words 
used  by  Mrs.  Lee^  as  the  words  of  the  testatrix ;  and  if  so,  I 
must  pronounce  for  the  will.  The  costs  of  both  parties  will 
be  paid  out  of  the  estate,  except  such  costs  as  may  be  ap- 
plicable exclusively  to  the  pleas  other  than  that  of  imperfect 
execution  which  have  been  filed  by  the  defendant. 
Attorneys  for  plaintiff :  Deane  &  Lickorish. 
Attorneys  for  defendant :    Williamson^  Hill  <&  Co. 
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[Law  Reports,  8  Probate  and  Divorce,  177.] 
May  5,  1874. 

In  the  Goods  of  John  Bootle. 

Will — Realty  only — Order  to  pay  Debts — Legades  out  of  Proceeds  of  Sale — JurisdicHon, 

By  his  will  the  deceased  ordered  his  debts  to  be  paid  and  a  portion  of  his  real 
estate  to  be  sold,  and  out  of  the  proceeds  thereof  certain  legacies  to  be  paid.  All  his 
other  tenements  or  hereditaments  whatsoever,  in  remainder  or  expectancy,  he  gave 
and  devised  unto  his  son  and  daughters  in  equal  proportion.  No  direct  reference 
was  made  therein  to  personal  estate : 

ffeldf  that  tlie  Court  of  Probate  has  no  jurisdiction  to  grant  probate  of  such  a  will. 

John  Bootle,  of  the  parish  of  Ashton,  Lancashire,  beer- 
seller,  died  on  the  13th  of  March,  1860,  having  executed  his 
will,  bearing  date  the  9th  day  of  April,  1857.  The  material 
parts  of  such  will  were  as  follows:  "I  order  and  direct  all 
my  lust  debts  to  be  paid  ;  and  whereas,  relative  to  the  dwell- 
ing-nouse,  messuage^  and  premises  on  which  I  now  reside, 
situate  in  the  parish  aforesaid,  in  the  county  aforesaid,  with 
the  appurtenances,  together  with  my  messuage  or  dwelling- 
house,  with  the  appurtenances,  situate  in  the  township  of 
Luish,  in  the  parish  of  Sefton,  that  they  be,  with  all  con- 
venient speed  after  my  decease,  sold  either  by  public  auction 
or  private  contract,  at  the  discretion  of  my  trustees  herein- 
after mentioned.  I  give  and  bequeath  the  liet  proceeds  of 
my  above  said  ^hereditaments  unto  Thomas  Mather,  [178 
of  Ashton,  surgeon,  and  Henry  Wood,  of  Ashton,  farmer, 
their  heirs,  executors,  and  administrators,  upon  the  trusts 
following,  that  is  to  say :  upon  trust  that  they,  my  said  trus- 
tees, divide  and  give  to  my  daughter  Margaret  Bootle,  my 
son  Robert  Bootle,  my  daughter  Elizabeth  Bootle,  my  daugh- 
ter Sarah  Bootle,  and  my  daughter  Alice  Bootle,  equal 
shares  from  the  said  proceeds  of  the  sale  thereof.  And  as 
to  all  other  tenemente  or  hereditaments  whatsoever,  in  re- 
mainder or  expectancy,  with  their  appurtenances,  I  give  and 
devise  the  same  to  my  said  son  and  daughters  in  equal  pro- 
portion ;  and  I  hereby  further  declare  tnat  the  trustee  and 
trustees  for  the  time  being  of  this  my  will  shall  be  charged 
and  chargeable  only  with  such  moneys  ad  they  respectively 
shall  actually  receive,  &c.  And  it  snail  be  lawful  for  the 
said  trustees,  by  and  out  of  the  moneys  which  shall  come  to 
their  or  his  hands,  to  retain  or  allot  to  each  other  all  costs, 
expenses,  or  charges  which  they  shall  respectively  sustain 
or  expend  in  the  execution  of  this  my  will,  r  rovided,  never- 
theless, the  sum  of  one  hundred  pounds  be  reserved  to  my 
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said  trustees  from  and  out  of  the  said  proceeds  of  the  sale 
of  my  aforesaid  property,  to  be  given  to  my  sister  Margaret 
Jameson,  with  power  to  her  to  receive  the  said  sum,  after  the 
said  sale,  for  her  own  use  and  benefit  absolutely."  The 
personal  estate  of  the  deceased  amounted  in  value  to  the  sum 
of  £193,  and  the  debts  to  £206  17*.  lOd.,  and  funeral  exi)enses 
to  £6  19*.  lid, 

April  21.  Moor  son  moved  the  court  to  decree  administra- 
tion with  this  will  annexed  to  Robert  Bootle,  one  of  the  next 
of  kin  of  the  deceased,  with  the  consent  of  all  other  parties 
interested.  He  distinguished  this  case  from  those  in  which 
the  court  had  refused  to  grant  probate  of  a  will  which  re- 
lated to  realty  only,  inasmuch  as  in  neither  of  those  was 
there  any  direction  to  pay  debts,  any  trust  foi*  sale,  or  gift 
of  legacies  out  of  the  proceeds.  [H!e  referred  to  Elliot  v. 
MerTy7nan{'\  Field  v.  Beckett  ic),  Th(yrold  v.  Th(yrold(^\  • 
O'Dwyer  v.  Oeare  and  Another  {^\  In  the  Goods  of  Ja, 
I>ruw/inondi^\  In  the  Goods  of  J.  Barden{*).] 

Our.  adv.  vvU. 
179]  *May  5.  Sir  J.  Hannen  :  This  was  an  application 
to  admit  to  probate  a  will  relating  wholly  to  real  property. 
The  principle  has  been  well  established  that  this  court  has 
no  jurisdiction  in  such  a  case,  and  I  must  reject  the  applica- 
tion. In  the  case  In  the  Goods  of  Drummond  (*)  Sir  Cress- 
well  Cresswell  held  that  it  was  contrary  to  the  practice  of 
the  court  to  make  such  a  grant. 

Attorneys :  Norris^  Alien  &  Carter. 

(>)  1  Wh.  <b  T.  L.  C.  Eq.,  85.  (»)  2  Sw.  A  Tr.,  11. 

(«)  29  Beav.,  668.  (•)  Law  Rep!,  1  P.  &  M.,  826. 

(»)  1  PMllim.,  1.  (')  2  Sw.  <b  Tr.,  11. 

O  1  Sw.  <b  Tr.,  466. 


[Law  Reporta,  8  Probate  and  Divorce,  188.] 
July  7,  1874. 

In  the  Goods  of  Sarah  Sayer  Eustace. 

Married  Woman's  WiU-^Made  %tndtr  a  Power  given  to  her  hy  SetUemeni'—A  8ub»eqtserU 
Will  referring  to  such  Power,  and  oorUaining  general  revocatory  WordB—Meifoeation. 

The  testatrix,  a  married  woman,  executed  a  will,  in  which,  referring  to  a  power  to 
that  effect  given  to  her  under  her  marriage  settlement,  she  disposed  of  all  her  prop- 
erty in  favor  of  her  husband.  She  subsequently  made  a  second  will,  in  which  she 
referred  to  the  same  power,  and  bequeathed  the  greater  portion  of  the  property 
affected  by  the  settlement  to  certain  persons.  This  will  contained  words  revoking 
all  former  wills  made  by  the  testatrix  : 

Held,  that  the  first  will  was  revoked  thereby. 
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Sarah  Sayer  Eustace,  of  Exmouth,  Devonshire,  the 
wife  of  Thomas  Marston  Eustace,  surgeon,  died  on  the  3d 
day  of  February,  1869.  By  an  indenture  of  settlement 
made  on  her  marriage  with  Mr.  Eustace,  a  freehold  messu- 
age at  Heavitree,  near  Exeter,  being  No.  11  Salutary  Mount, 
the  property  of  the  deceased,  and*all  moneys  belong-  [184 
ing  to  her  were  settled  on  Mr.  Eustace  for  life,  and  then  on 
the  deceased,  if  she  survived  him,  absolutely ;  but  if  she 
should  die  before  him,  the  property  was,  subject  to  her  hus- 
band's life  interest,  to  go  to  such  person  or  persons  as  she 
should  by  her  will  appoint,  and  in  default  oi  appointment 
the  freehold  was  to  go  to  her  heir  at  law,  and  the  personalty 
to  her  next  of  kin,  to  the  exclusion  of  her  husband.  Her 
household  goods  and  other  effects  were  also  settled  so  as  to 
be  at  her  separate  disposal  during  her  life,  and  if  any 
remained  after  her  death,  the  same  were  to  go  to  such  per- 
son as  she  should  appoint  by  her  will,  and  in  default  of  ap- 
pointment, to  her  next  of  kin,  excluding  her  husband.  On 
the  24th  of  October,  1859,  the  deceased  executed  a  wiU  to 
the  following  effect:  "Whereas  I  am  entitled  under  my 
marriage  settlement  for  my  separate  use  for  life  to  certain 
real  and  personal  property  therein  mentioned  and  described 
with  a  power  of  appointment  over  the  same  after  my  death, 
I  hereby  appoint,  devise,  and  bequeath  all  the  real  and  per- 
sonal estate  and  property  of  whatever  nature  or  description 
which  I  may  die  possessed  of,  or  over  which  I  may  have  the 
power  of  disposal,  to  my  husband,  Thomas  Marston  Eustace, 
absolutely.'^  On  the  22d  of  June,  1863,  the  deceased  exe- 
cuted another  will  to  the  following  effect :  "This  is  the  last 
will  and  testament  of  me,  Sarah  Sayer  Eustace,  wife  of 
Thomas  Marston  Eustace.  Whereas  by  my  marriage  settle- 
ment I  have  power  to  dispose  of  my  house,  No  11  Salutary 
Mount,  Heavitree,  and  of  certain  moneys,  which  were  moneys 
settled  by  the  said  settlement.  Now  I  do  herebv  give,  devise, 
and  bequeath  the  said  house.  No.  11  Salutary  Mount,  Heavi- 
tree, with  its  rights,  members,  and  appurtenances,  to  my 
dear  cousin,  Richard  Eales,  of  the  city  of  Exeter,  solicitor, 
his  heirs  and  assigns  forever.  I  also  give  and  bequeath  to 
the  said  Richard  Bales  the  sum  of  £1,000  in  trust  to  pay  the 
interest  thereof  to  Mrs.  Trood  for  her  life,  and  after  her 
death  the  principal  to  all  her  children  equall v,  share  and 
share  alike."  The  deceased  then  gave  other  legacies,  and 
concluded:  *'I  appoint  Mr.  Richard  William  Spicer,  of 
Chard,  in  the  county  of  Somerset,  and  the  said  Richard 
Eales,  executors  of  this  my  will,  and  revoke  all  former  wills 
by  me  heretofore  made." 
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June  16.  Tnderwick^  Q.C.,  moved  the  court  to  order  pro- 
185]  bate  to  *i8sue  of  botli  these  documents  as  together  con- 
taining the  will  of  the  deceased.  The  deceased  had  property 
of  three  kinds,  of  which  she  had  power  to  dispose,  a  freehold 
house,  certain  moneys,  and  household  furniture.  She  dis- 
poses of  all  these  in  the  first  will,  but  in  the  later  will  she 
omits  the  household  furniture.  General  revocatory  words 
in  a  will  will  not  revoke  a  previous  will  made  in  execution 
of  a  power  unless  a  clear  intention  to  do  so  is  apparent  in 
the  language  of  the  second  will.  The  intention  of  the  de- 
ceased in  this  case  will  be  best  carried  out  by  admitting 
both  documents  to  probate.  He  referred  to  Hughes  v.  Tur- 
ner (*) ;  In  the  Oooas  of  Meredith  (") ;  In  the  Ooods  of  Mer- 
ritt  O ;  In  the  Ooods  of  Joys  (*) ;  Jarman^  Wills,  3d  ed., 
p.  159. 

Cur.  adv.  vvU, 

July  7.  Sir  J.  Hannen  :  The  deceased  in  this  cause,  a 
married  woman,  died  in  February,  1869,  having  under  a 

Sower  contained  in  her  marriage  settlement  made  a  will, 
ated  the  24th  of  October,  1859,  whereby  she  appointed  all 
the  real  and  personal  estate  over  which  she  had  anv  power 
of  appointment  to  her  husband.  On  the  22d  of  Juljr,  1863, 
the  deceased  made  another  will,  by  which,  after  reciting  the 

})ower  under  her  marriage  settlement,  she  devised  a  freehold 
louse  included  in  the  settlement  to  her  cousin,  Richard 
Bales,  and  bequeathed  certain  specific  legacies  amounting 
to  £2,800,  and  appointed  the  said  Richard  Bales  and  another, 
since  deceased,  ner  executors.  This'  will  contained  the  fol- 
lowing clause :  "I  revoke  all  former  wills  by  me  heretofore 
made.''  Application  was  made  on  behalf  of  the  husband 
for  an  order  decreeing  probate  of  both  instruments  as  together 
containing  the  last  will  of  the  testatrix.  It  was  contended, 
in  support  of  the  application,  that  the  revocatory  words  of 
the  latter  instriiment  did  not  per  se  revoke  the  prior  will, 
and  that  the  fact  that  the  will  of  1869  left  undisposed  of  a 
I)ortion  of  the  property  included  in  the  settlement  (in  par- 
ticular the  housenold  furniture)  negatived  an  intention  to 
revoke  the  will  of  1859.  The  case  of  In  the  Goods  of  Mer- 
ritt  (•)  was  relied  on  as  an  authoritv  for  this  contention.  In 
that  case,  however,  the  later  will  containing  the  general 
186]  revocatory  clause  related  solely  *to  the  prbpnerty  to 
which  the  power  under  which  the  previous  will  was  made 
was  not  applicable,  and  no  reference  was  made  to  that  power 
or  to  the  property  thereby  appointed.     In  these  circum- 

(>)  4  Hagg.  Eccl.,  80.  (»)  1  Sw.  &  Tr.,  112. 

(*)  29  L.  J.  (P.  M.  <&  A.),  155.  (*)  30  L.  J.  (P.  M.  h  A.),  169. 
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stances  Sir  C.  Cresswell  held  that  the  revocatory  clause  did 
not  operate  to  revoke  the  earlier  will.  A  like  distinction 
from  the  present  case  will  be  found  to  exist  in  all  the  cases 
in  which  general  words  of  revocation  have  been  held  insuflBl- 
cient  to  manifest  an  intention  to  revoke  a  will  made  in  exe- 
cution of  a  power.  Thus  in  In  the  Goods  of  Joys  (*),  and  in 
In  the  Ooods  of  Meredith  ("),  the  later  will  contained  no 
reference  to  the  power  under  which  the  earlier  will  had  been 
made,  or  to  the  property  included  in  it ;  but  in  the  case  of 
Richardson  ana  Lang  v.  Barry  (")  it  was  held  that  the 
earlier  will  made  in  execution  of  a  power  was  revoked  by  a 
subsequent  one  directly  referring  to  the  deed  conferring  the 
power  and  containing  an  express  revocatory  clause.  In 
this  case  there  is  a  direct  reference  in  the  will  of  1863  to  the 
power  under  the  marriage  settlement,  and  the  inference  to 
be  drawn  from  this  reference  is  that  the  testatrix  intended 
the  language  of  the  whole  instrument  of  1863,  including  the 
revocatory  clause,  to  be  applicable  to  the  will  of  1869  made 
under  the  power  recited.  I  therefore  decree  probate  of  the 
will  of  1863  alone. 

Proctors :  Toller  &  Son. 

0)  80  L.  J.  (P.  M.  <&  A.),  169.  O  29  L.  J.  (P.  M.  A  A.),  155. 

(»)  8  Hftgg.  Eccl.,  249. 


[Law  Reports,  8  Probate  and  Divorce,  186.] 
Nov.  12,  (»)  1874. 

Powell  v.  Powell  and  Jones. 

Alimony  pendente  Lite — Allowance  tinder  Separation  Deed. 

When  a  husband  and  wife  at  the  time  of  the  institation  of  a  matrimonial  suit  are 
living  apart  under  a  deed  of  separation  by  which  an  allowance  is  secured  to  the  wife, 
the  mere  fact  of  the  institution  of  the  suit  does  not  entitle  the  wife  to  an  increased 
allowance  by  way  of  alimony  pendente  lite  estimated  on  the  husband's  present  income. 

This  was  an  appeal  to  the  full  court  from  a  decision  of 
the  Judge  Ordinary,  refusing  to  make  an  allotment  of  qXi- 
mony  pendente  lite  to  a  wife  in  proportion  to  the  liusband's 
present  income,  the  wife  *having  oeen  living  apart  from  [187 
the  husband,  under  a  deed  of  separation,  lor  many  years 
before  the  suit  was  instituted,  and  being  in  receipt  of  an 
allowance  secured  bf  the  deed.  For  the  facts  of  the  case 
and  the  judgment  of  the  Judge  Ordinary,  see  Law  Rep.,  2 
P.  &M.,  65. 

Q)  Before  the  Judge  Ordinary,  Grove,  J.,  and  Pollock,  B. 
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Dr.  Spinks^  Q.C.,  and  Dr.  Swabey,  for  the  respondent,  in 
snpport  of  the  ajjpeal :  The  amount  of  alimony  to  be  allotted 
in  any  case  is  within  the  discretion  of  the  court ;  but  it  is  a 
judicial,  not  an  arbitrary  discretion,  and  must  be  exercised 
m  accordance  with  the  rules  laid  down  in  the  decided  cases. 
The  great  increase  which  has  taken  place  in  the  husband's 
income  since  1862,  when  the  deed  of  separation  was  executed, 
must  be  taken  into  consideration  ;  and  although  the  £40  a 
year  secured  to  the  wife  by  the  deed  must  not  be  left  out  of 
the  calculation,  it  can  only  be  treated  as  the  amount  of  the 
wife's  separate  income.  If  alimony  had  been  allotted  by 
the  court  at  the  rate  of  £40  a  vear,  the  wife  would  have 
been  entitled  to  an  increase  on  snowing  an  increase  in  the 
husband's  faculties.  On  the  same  principle  the  allowance 
which  she  a^ed  to  accept  when  his  income  was  smaller, 
ought  to  be  mcreased  in  proportion  to  his  present  income. 
The  institution  of  the  suit  by  the  husband  alters  their  re- 
lationship to  each  other,  and  re-opens  the  question  of  allow- 
ance, and  she  is  now  entitled  to  the  usual  proportion  of 
alimony.  It  is  a  mistake  to  treat  the  question  of  alimony 
as  one  of  bare  maintenance  for  the  wife ;  she  is  entitled  to 
more  than  a  bare  maintenance,  to  a  sufficient  maintenance  in 
proportion  to  the  husband's  means. 

Ballaniine^  Sergt,^  and  Bayford^  for  the  petitioner:  The 
wife  has  been  satisfied  with  the  income  which  she  has  for 
many  years  been  receiving  under  the  deed.  The  institution 
of  the  suit  makes  no  alteration  in  her  circumstances,  and 
it  would  be  a  strange  anomaly  if,  because  she  is  charged 
with  adultery,  she  is  entitled  to  a  larger  income  than  she 
before  received.  The  receipt  of  an  allowance  under  a  deed 
is  not  an  absolute  bar  to  an  allotment  of  alimony,  but  it 
may  fairly  be  taken  into  consideration  when  the  court  is 
called  on  to  exercise  its  discretion  as  to  the  anjount  to  be 
allotted.  [The  following  cases  were  cited:  Miles  v.  Chil- 
1881  fo^C);  HdkebDiUY.  *Hakeu>ill{')\  Kelly  v.  Kelly  {*)\ 
Wiliiams  y.  Williams  {*);  Williams  v.  Baily(^)\  Weber 
V.  Weber  andPyne  Q ;  Greorge  v.  George  V),'] 

Grove,  J.:  When  listening  to  Dr.  Spinks'  argument,  my 
imm^mion  prima  fade  was  rather  in  favor  of  the  wife,  but 
witn  the  reservation,  that  I  expected  it  would  be  shown  that 
some  change  had  been  effected  in  her  status  by  the  accusa- 
tion of  adultery  now  brought  against^her ;  as,  for  instance, 

(>)  1  RoberU,  684 ;  6  N.  C,  686.  (»)  Law  Rep.,  2  Eq..  781. 

(«)  30  L.  J.  (P.  A  M.),  254.  (•)  1  Sw.   <fe  Tr.,  219 ;  28  L.  J.  (P.  A 

(»)  32  L.  J.  (P.  4  M.).  181.  M.),  H- 

(*)  Law  Rep.,  1  P.  A  M.,  178,  373.  (')  Law  Rep.,  1  P.  A  M.,  563. 
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that  she  had  been  put  to  greater  expense  than  before  by  a 
necessary  change  of  residence.  Some  such  increase  of  ex- 
pense, in  consequence  of  the  suit,  would  not  be  improbable, 
and  the  question  occurred  to  me,  upon  whom  the  onus  of 
proving  such  an  increase  would  rest.  Assuming  that  the 
reason  for  granting  alimony  pendente  lite  upon  an  applica- 
tion by  the  husband  for  a  divorce,  is  grounded  upon  the 
circumstance  that  the  wife  has,  up  to  that  time,  been  living 
with  and  supported  by  the  husband,  and  that  when  she  is 
obliged  to  live  separate  from  him  by  reason  of  his  applicia- 
tion,  it  becomes  necessary  that  ]>rovision  should  be  made 
for  her  maintenance,  the  court,  in  making  an  allotment, 
would  follow  the  general  rule  observed  in  previous  cases, 
not  as  a  matter  of  law,  but  as  a  matter  of  practice.  It  would 
be  influenced  bjr  the  fact  that,  instead  of  living  with  her  hus- 
band and  enjoying  his  property  as  before  tm  institution  of 
the  suit,  she  would  be  obfiged  to  live  separate  from  him, 
and  it  would  consider  that  she  ought  to  have  an  allowance 
suitable  to  her  condition  until  she  should  be  proved  to  be 
guilty.  In  such  cases  no  proof  of  a  change  of  status  on 
the  part  of  the  wife  is  required,  because  it  is  obvious  such  a 
change  must  follow  from  the  necessity  of  living  separate 
from  the  husband,  and  while  so  living  separate  she  must  re- 
quire some  allowance  for  her  maintenance.  But  where 
tnere  has  been  a  previous  separation,  and  a  sum  has  been 
allotted  to  the  wife  for  her  separate  maintenance  at  the  time 
of  the  separation,  and  she  has  lived  separate  from  her  hus- 
band upon  that  sum,  it  does  not  follow  that  her  position  has 
been  altered  by  the  institution  of  a  *8uit  against  her.  [189 
The  onus^  therefore,  in  such  a  case  lies  upon  the  wife  if  she 
seeks  for  increased  alimony  to  show  that  ner  status  has  been 
changed.  If  any  grounds  had  been  put  forward  to  show 
such  a  change,  I  think  they  would  have  been  well  worth jr 
of  the  consideration  of  the  court,  and  if,  supported  by  evi- 
dence, would  probably  have  induced  the  court  to  make  a 
grant  of  alimony.  But  no  grounds  have  been  put  forward 
m  the  present  case.  All  that  has  been  said  is  that  a  petition 
has  been  presented  by  the  husband  for  the  dissolution  of 
the  marriage.  But  what  difference  does  that  make  in  the 
respondent  s  status  ?  Is  it  worse  than  before  the  accusation 
was  made  ?  We  are  to  presume  that  she  is  innocent,  al- 
though {tn  accusation  has  been  made  against  her  ;  but  that 
does  not  of  itself  alter  her  status,  and  the  burden,  therefore, 
of  proving  that  there  has  been  a  change  rests  upon  her. 
With  regard  to  the  cases  cited  by  Dr.  Spinks,.one  of  them, 
10  Eng.  Rep.  68 
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Williams  v.  Williams  (*),  goes  no  farther  than  saying  that 
the  court  will  not  consider  a  wife  estopped  by  her  covenant 
not  to  seek  for  a  further  allowance  than  that  provided  hy 
the  deed  of  separation  from  petitioning  for  increased  ali- 
mony. A  similar  remark  applies  to  Williams  v.  Bailj/Qy 
which  was  an  interlocutory  proceeding  in  Chancery.     In 

Weber  v.  Weber  and  Pyne  ( ),  all  that  was  decided  was  that 
Ma^  ^\mo\ij  pendente  lite  might  be  taken  at  the  rate  pro- 
vided for  m  the  deed  of  separation.  Those  cases  establish 
the  proposition,  in  which  I  agree,  that  a  deed  of  separation 
is  not  necessarily  a  bar  to  an  increased  allowance  of  ali- 
mony ;  but  they  go  no  further  than  that.  They  do  not 
show  that  the  wife  is  entitled  to  an  increase  of  alimony  as 
soon  as  a  suit  is  instituted,  notwithstanding  the  deed  of 
separation,  without  some  grounds  being  shown  why  such 
increase  should  be  made.  It  is  alleged  that  since  the  exe- 
cution of  the  deed  of  separation  the  husband  has  come  into 
the  possession  of  large  property.  Whether  that  would  be  a 
ground  for  an  application  to  the  Court  of  Chancery  it  is  not 
necessary  to  discuss.  The  ground  of  the  application  here  is 
not  the  change  of  the  husband's  circumstances,  but  the  fact 
that  he  has  presented  a  petition  for  dissolution  of  marriage. 
But  the  wife  has  not  been  obliged,  by  the  presentation  of 
190]  that  petition,  to  live  *separate  from  her  husband  or  to 
increase  her  expenditure  ;  and  I  can  therefore  see  no  reason 
for  granting  an  increase  of  alimony.  The  case  of  George  v. 
Oeorge  (*)  appears  to  me  to  be  a  decision  quite  applicable  to 
the  facts  before  us.  I  see  no  diflterence  substantially  be- 
tween that  case  and  the  present,  and  it  is  a  strong  authority 
for  the  decision  of  the  Judge  Ordinary.  We  have  been 
asked  to  consider  whether  the  court  exercised  a  judicial  dis- 
cretion in  arriving  at  its  judgment.  It  is  a  nice  and  difiRcult 
question  how  far  a  Court  of  Appeal  can  interfere  with  the 
judicial  discretion  of  the  tribunal  whose  judgment  is  the 
subject  of  appeal.  I  have  sometimes  had  to  consider  the 
subject,  and  i  think  that,  in  order  to  entitle  a  Court  of  Ap- 
peal to  interfere  with  the  decision  of  the  original  tribunal, 
its  discretion  must  be  shown  to  have  been  exercised  not  judi- 
cially— that  is,  either  that  it  was  not  exercised  impartially, 
or  that  the  result  itself  was  so  obviously  erroneous  as  to  lead 
to  the  conclusion  that  some  material  circumstance  was  not 
brought  to  the  notice  of  the  court.  There  must  be  something 
in  the  decision  which,  from  its  extravagance,  shows  that 
there  was  some  mistake,  or  what  may  be  called  a  miscar- 

(')  LawRop.,  1  P.  A  M.,  1 '78,  373.  (*)  1  8w.  ATr.,219;  28L.  J.(P.  AM.),  U. 

(')  Law  Rep.,  2  Eq..  731.  (*)  Law  Rep.,  1  P.  A  M.,  553. 
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riage  of  justice.  The  discretion  of  a  court  must  be  exer- 
cised, not  arbitrarily,  but  fairly  and  judicially,  and  a  Court 
of  Appeal  should  not  interfere  with  the  judicial  discretion 
of  a  judge,  merely  because  in  a  particular  case  it  might  in 
its  own  discretion  have  come  to  a  different  conclusion.  I  do 
not  say  what  decision  I  should  have  come  to  in  this  case, 
had  I  been  bound  to  exercise  my  discretion.  I  have  to  de- 
cide whether  the  Judge  Ordinarv  was  wrong  in  acting  on 
the  decision  in  Oeorge  v.  George  (*) — ^that  is,  in  holding  that 
the  onus  of  showing  a  change  of  status  lies  upon  the  person 
claiming  alimonjr.  I  cannot  say  he  was  wrong  in  so  holding, 
nor  that  his  judicial  discretion  was  improperly  exercised. 

Pollock,  B.  :  In  my  opinion  there  is  no  ground  for  dis- 
turbing the  order  of  the  Judge  Ordinary.  If  I  were  to  be 
asked  on  what  ground  this  court — ^sitting  as  a  Court  of  Ap- 
peal— ought  to  exercise  what  is  properly  called  judicial  dis- 
cretion, I  should  answer  that  in  this  court  above  all  others 
it  is  highly  desirable  that  the  practice  *should  be  nni-  [191 
form  and  consistent,  both  for  the  convenience  of  the  suitors 
and  the  upholding  of  sound  principle.  And  if  the  learned 
judge* had  departed  from  the  ancient  well-known  practice  of 
the  court,  or  nad  established  a  limitation  on  facts  which  did 
not  fairly  give  rise  to  that  limitation,  it  would  be  matter  for 
grave  consideration  whether  we  ought  not  to  interfere.  But 
It  is  not  suggested  that  the  old  rules  of  the  court  have  been 
disturbed  ;  and  the  only  question  raised  before  us  is  whether 
the  learned  judge,  applying  his  mind  to  the  facts  of  this 
case,  ought  to  have  increased  the  wife's  allowance,  not  upon 
the  ground  of  any  real  change  of  circumstances,  but  simply 
because  the  husband  has  thought  fit  to  file  a  petition  in  tnis 
court  charging  her  with  adultery.  Now,  so  far  back  as 
1862  a  separation  was  agreed  upon  between  the  parties,  and 
a  deed  was  executed,  under  which  an  allowance  of  £40  a 
year  was  secured  to  the  wife.  It  is  clear  that  a  Court  of 
Equity  could  give  effect  to  that  agreement.  It  might  have 
been  open  to  the  wife  to  endeavor  to  disturb  it  by  alleging 
fraud  or  undue  concealment  of  facts,  or  possibly  by  show- 
ing a  change  of  circumstances  not  contemplated  by  the  par- 
ties when  they  entered  into  the  agreement.  No  such  thing 
was  shown,  and,  on  the  contrary,  it  was  shown  that  until 
this  petition  was  presented  the  amount  of  £40  a  year  was 

gaid  to  and  received  by  her.  But  this  is  not  all.  I  should 
e  inclined  to  think  that,  if  facts  existed  to  induce  a  Court 
of  Equity  to  entertain  the  proposition  that  the  amount  speci- 
fied in  the  deed  should  be  increased,  it  would  be  also  open 

(»)  Law  Rep.,  1  P.  <ft  M.,  553. 
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to  this  court,  when  called  on  to  exercise  its  discretion,  to  go 
into  the  question ;  and  beyond  that,  I  should  sav  it  would 
be  open  to  and  proper  for  the  Judge  Ordinary,  ii  he  found 
that  anything  arising  from  the  filing  of  the  petition  had  af- 
fected the  position  of  the  wife,  and  went  to  show  that  her 
alimony  ought  to  be  increased,  to  take  all  those  fact*  into 
his  consideration.  She  might  have  been  residing  abroad,  or 
living  cheaply  in  the  country,  and  might  require  more  money 
to  come  here  and  attend  to  the  suit ;  and  if  any  such  cir- 
cumstances were  shown  they  should  be  considered.  I  say 
nothing  with  regard  to  her  costs,  because  it  is  obvious  that 
they  cannot  form  an  element  in  our  consideration  of  this 
matter.  The  two  things — ^alimony  and  costs — ^are  distinct. 
The  matter  comes  then  to  this— a  petition  has  been  filed  by 
192]  the  ^husband,  and  it  is  suggested  that  because  of  that 
petition  the  condition  of  affairs  financially  should  be  recon- 
sidered, and  the  court  should  determine  what  would  be  a 
fair  and  reasonable  arrangement  for  parties  who  had  already 
made  an  arrangement  for  themselves.  In  my  mind  it  would 
be  extremely  dangerous  to  do  so. 

The  Judge  Ordinary  :  The  argument  of  the  appellant 
has  been,  that  the  rule  which  prevails  in  this  court  m  calcu- 
lating the  alimony,  pendente  lUe,  in  proportion  to  the  joint 
income  of  the  husband  and  wife  is  an  absolute  rule,  and 
that  the  court  has  no  power  to  depart  from  it  in  the  exercise 
of  its  judicial  discretion.  I  think  that  is  not  so.  In  con- 
sidering whether  there  is  any  elasticity  in  the  rule  it  is 
necessary  that  we  should  look  at  the  reason  of  it.  I  think 
the  reason  has  been  correctly  given  by  my  Brother  Grove, 
that  under  ordinary  circumstances  upon  the  institution  of  a 
suit  for  dissolution  of  marriage,  the  wife  is  dcDrived  of  the 
enjoyment  of  the  joint  income  which  she  haa,  up  to  that 
time,  possessed.  It  is,  therefore,  fair  and  riAt, — ^the  object 
being  that  while  the  suit  is  pending,  she  snonld  be  main- 
tained as  nearly  as  possible  in  the  same  position,  so  far  as 
money  can  go,  in  which  she  was  when  the  suit  was  insti- 
tuted,— that  she  should  have  a  proper  allowance  for  the 
purpose,  and  that  object  is  attained  by  allowing  her  a  certain 
proportion  of  the  joint  income.  But  that  reasoning  is  not 
applicable  to  the  present  state  of  facts.  The  wfe,  for  a 
number  of  years,  has  lived  upon  an  income  which  I  must 
suppose  she  deemed  to  be  sufficient,  for  no  attempt  appears 
to  nave  been  made  to  have  it  increased  until  the  institution 
of  this  stiit.  I  carefully  guarded  myself  against  laying 
down  any  such  proposition  as  that  the  existence  of  a  deed  of 
separation  was  a  bar  to  a  petition  for  alimony.     I  did  not 
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think  it  necessary  to  state  the  particular  circumstances  un- 
der whieh  I  should  make  an  increase  in  the  allowance  pro- 
vided for  by  a  deed  of  separation,  because  sometimes  such 
intimations  have  the  effect  of  suggesting  allegations  of  the 
existence  of  the  circumstances  indicated.  I  therefore  gave 
no  illustration ;  but  to-day  some  circumstances  have  been 
mentioned,  which,  if  they  existed,  might  have  induced  pie 
to  grant  the  respondent  a  larger  allowance. 

*Dr.  BpinTcs  applied  for  the  respondent's  costs  of  [193 
appeal. 

Bayford^  contra. 

The  Judge  Ordinaet  :  If  an  application  had  been  made 
to  me  for  an  order  for  her  costs  of  appeal,  on  the  ground 
that  she  could  not  prosecute  the  appe^  without  such  order, 
I  would  have  considered  it,  but  no  such  application  was 
made.  I  therefore  concur  with  my  learned  brothers,  who 
consider  that,  as  the  appeal  has  been  unsuccessful,  we 
ought  not  to  make  any  order  as  to  costs.  The  wife's  costs 
of  appeal  will  therefore  not  be  taxed  against  the  husband. 

Appeal  dismissed;  no  ord^  as  to  costs. 

Attorneys  for  petitioner :  Dohinson  &  Oeare. 
Attorneys  for  respondent :  Meldj  Hoscoe  &  Co. 


[Law  Reports,  S  Probate  and  Divorce,  198.] 
Feb.  10, 1874. 

Short  v.  Short  and  Bolwell. 

DiuohiHon^UwrwMonahU  Delay—Dimrnnal  of  PeiUioH. 

A  husband  discoyered  his  wife  in  adultery  in  September,  1859,  and  separated 
from  her,  bat  did  not  present  a  petition  for  the  dissolution  of  his  marriage  until 
July,  18*73.  He  was  a  coal  hc^uler,  and  admitted  that,  at  the  time  when  the  petition 
was  presented,  he  had  stock-in-trade  of  the  value  of  about  £600  and  nine  horses,  be- 
sides some  cottage  which  he  had  purchased  through  a  building  society.  The  court 
refused  to  accept  want  of  means  as  a  sufficient  explanation  of  the  time  which  he 
had  allowed  to  elapse  before  taking  proceedings,  and  dismissed  the  petition  on  the 
ground  of  unreasonable  delay. 

The  petitioner,  George  Short,  a  coal  hauler  at  Bath,  mar- 
ried the  respondent,  Elizabeth  Short,  in  June,  1843,  and 
lived  with  her  until  September,  1869,  when  he  discovered 
her  in  the  act  of  adultery  with  Tom  Bolwell,  a  lodger  in  his 
house,  and  separated  from  her.  She  had  ever  since  cohab- 
ited with  Bolwell,  and  on  the.l7th  of  July,  1873,  Short  filed 
a  petition  for  the  dissolution  of  his  marriage  on  the  ground 
of  her  adultery.  The  respondent,  in  her  answer,  made 
counter  charges  of  adultery,  cruelty,  wilful  separation,  and 
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neglect  and  misconduct  against  the  petitioner  ;  and  farther 
alleged  that  he  had  been  guilty  of  unreasonable  Aelay  in 
presenting  his  petition.  The  cause  came  on  for  hearing  be- 
194]  fore  the  Judge  *Ordinary,  on  the  31st  of  January, 
1874,  when  it  was  adjourned,  in  consequence  of  the  absence 
of  the  respondent  and  her  witnesses,  and  it  came  on  again 
on^  the  10th  of  February,  1874.  The  adultery  of  the  re- 
spondent and  the  co-respondent  was  proved,  and  some  evi- 
dence was  produced  in  support  of  the  counter  charge  of 
adultery  against  the  petitioner.  The  counter  charge  was 
denied  by  the  petitioner,  and  some  evidence  was  produced 
to  corroboi-ate  nis  denial ;  but  it  became  unnecessary  to  de- 
cide whether  the  counter  charge  was  established,  in  conse- 
quence of  the  conclusion  at  which  the  court  arrived  on  the 
question  of  unreasonable  delay.  No  evidence  was  produced 
as  to  the  counter  charge  of  cruelty,  wilful  separation,  and 
neglect  and  misconduct. 

Upon  the  question  of  delay,  the  petitioner's  statement  was 
in  substance  as  follows :  That  in  September,  1859,  he  left 
the  respondent  in  consequence  of  her  adultery,  and  he  had 
since  lived  in  the  same  neighborhood  where  she  and  the  co- 
respondent were  cohabiting  ;  that,  at  the  time  of  the  separa- 
tion, he  was  in  the  employment  of  the  respondent's  father, 
who  was  a  hauler ;  and  that  after  the  separation  her  father 
gave  him  a  cart  with  which  he  started  in  business  on  his  own 
account,  but  he  still  worked  occasionally  for  her  father ; 
that  he  gradually  ^ot  on  in  business  ;  that  he  now  had  nine 
horses,  and  stock-in-trade  of  the  value  of  about  £600  ;  that 
in  1870  he  began  to  subscribe  to  a  building  society,  and  had 
continued  his  subscription  to  the  present  time  ;  that  he  had 
lately  obtained  an  advance  from  the  building  society,  with 
which  he  had  purchased  two  cottages  ;  that  ne  also  owned 
the  lease  of  a  small  cottage,  which  he  inherited  from  his 
mother,  who  died  between  two  and  three  years  ago  ;  that 
his  present  income,  from  all  sources,  did  not  exceed  25*.  a 
week  ;  that  his  wife  had  contracted  debts  to  the  amount  of 
about  £60,  which  he  was  obliged  to  pay  after  the  separa- 
tion ;  that  he  had  contributed  to  the  support  of  his  mother 
until  her  death,  and  that  he  had  endeavored  to  obtain  an 
advance  of  money  from  the  building  society  for  the  pur- 
pose of  instituting  this  suit,  but  had  failed  to  do  so ;  and 
that  he  presented  the  petition  as  soon  as  he  could  raise  suf- 
ficient ready  money  to  pay  the  costs  of  a  suit. 

Searle^  for  the  petitioner :  The  delay  is  not  unreasonable, 
195]  for,  *at  the  time  of  the  separation,  the  petitioner  had 
not  the  means  of  presenting  a  petition,  ana  he  was  not 
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bound  to  ruin  himself  by  going  into  debt  for  the  purpose. 
He  has  worked  his  way  up  gradually,  and  he  has  taken 
proceedings  as  soon  as  he  could  obtain  ready  monej^  with- 
out making  too  great  a  sacrifice.  His  position  in  life  and 
education  should  be  taken  into  consideration.  A  delay 
which  might  be  unreasonable  in  the  case  of  a  person  of  su- 
perior position  and  education,  because  it  would  tend  to 
show  acquiescence  in  the  wrong  done  him,  ought  not  to  be 
regarded  as  unreasonable  in  the  case  of  a  coal  hauler. 
There  is  no  suggestion  and  no  evidence  of  anything  like  ac- 
quiescence or  carelessness ;  on  the  contrary,  the  petitioner 
separated  from  the  respondent  as  soon  as  he  discovered  her 
adultery,  and  he  has  since  held  no  communication  whatever 
with  her.  Unreasonable  delay  should  only  be  a  bar  when  it 
tends  to  show  connivance,  or  condonation,  or  a  want  of  sin- 
cerity in  the  suit.  Even  if  the  court  should  consider  the 
delay  to  be  unreasonable,  it  is  only  a  discretionary  bar ;  and 
a  decree  has  been  granted,  notwithstanding  such  delay : 
Newman  v.  Newman  (').  [He  also  referred  to  Mortimer  v. 
Mortimer  (')  and  Harrison  v.  Harrison  (*).] 

Brickwood^  for  the  respondent. 

The  Judge  Ordinaey  :  I  abstain  from  giving  a  decision 
on  the  question  whether  the  adultery  of  the  petitioner  is  es- 
tablished, because  I  am  clearly  of  opinion  tnat  I  ought  to 
dismiss  the  petition  on  the  ground  of  unnecessary  delay. 
I  have  often  expressed  my  surprise  at  finding  cases  brought 
into  this  court  after  years  of  delay,  but,  making  every  al- 
lowance for  the  position  in  life  of  the  petitioner,  and  the 
other  matters  which  have  been  suggested  on  his  behalf,  I 
cannot  accept  it  as  a  sufficient  reason  for  a  delay  of  fourteen 
years,  that  he  has  not  had  the  means  of  taking  proceedings 
earlier.  His  course  through  life  has  been  one  of  consider- 
able success,  for,  beginning  as  an  assistant  in, the  business 
of  his  father-in-law,  and  starting  in  business  for  himself 
with  one  cart  and  no  horse,  he  has  carried  on  his  business 
for  several  years  with  such  success  that,  at  the  present  time 
he  has  no  less  than  nine  *horses  and  a  capital  invested  [196 
in  his  stock-in-trade  of  about  £600.  He  has  also  paid  sub- 
scriptions to  a  considerable  amount  to  a  building  society 
for  some  vears  past.     He  therefore  presents  to  the  court  the 

})icture  of  a  man  who  has  been  thoroughly  prosperous  in 
ife.  For  twelve  or  fourteen  vears  he  has  been  living  in  the 
same  town  with  his  wife  and  her  paramour,  content  to  push 
his  business,  and  the  last  thing  he  has  thought  of  is  to 

{})  Law  R<;p.,  2  P.  «fe  M.,  67.  («)  2  Hagg.  Cons.,  at  p.  818. 

(»)  8  Sw.  &  Tr.,  362. 
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obtain  a  divorce.  He  has  only  taken  proceedings  for  that 
purpose  after  the  woman  witfi  whom  he  is  alleged  to  have 
been  living  in  adulterjr  has  died.  A  change  then  comes 
over  him  in  his  domestic  relations,  and  he  wakes  np  to  the 
expediency  of  obtaining  a  divorce.  I  come  to  the  conclu- 
sion that  the  petitioner,  all  the  facts  being  known  to  him, 
has  been  content  to  see  his  wife  living  in  adultery  with  the 
corespondent  for  all  these  years,  and  has  now,  for  some 
other  purpose  than  that  of  obtaining  relief  from  the  tie  of 
matrimony  on  account  of  that  adultery,  instituted  these 
proceedings.  I  therefore  dismiss  the  petition  with  the  re- 
spondent's  costs. 

Solicitor  for  petitioner :  J.  J.  Barley. 

Solicitor  for  respondent :  T.  E.  Watkin. 
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♦Ward  v.  Sittingbourne  and  Sheerness  Rail-  [488 
WAY  Company. 

[1878    W.     160.] 

Diuohsed  Company — Shareholders — CrediUn's  Right  to  sue — Misjoinder — MuUifari- 
ousness — Demurrer  ore  tentis, 

A  bill  was  filed  against  a  railway  company  by  a  creditor  and  shareholder  of  the 
company  on  behalf  of  himself  and  all  other  creditors  and  shareholders,  and  stated 
that  under  an  act  of  Parliament  the  company  was  to  transfer  in  property  to  another 
railway  company,  and  be  dissolved,  the  purchasing  company  issuing  to  the  selling 
company  stock  to  a  large  amount ;  that  the  proceeds  of  the  sale  of  the  stock  were  to 
b<$  applied  by  the  selling  company  in  discharge  of  certain  liabilities,  and  the  surplus 
was  to  be  divided  between  the  creditors  and  preferential  shareholders :  that  the  sell- 
ing company  had  transferred  its  property,  but  had  not  paid  its  creditors  or  share- 
holders ;  and  the  bill  prayed  that  the  company  might  be  wound  up  and  the  accounts 
taken: 

Held  (affirming  the  order  of  Malins,  V.C),  that  a  demarper  to  the  bill  for  want  of 
equity  would  not  lie ;  but 

//fo/,  that  the  bill  was  demurrable  for  multifariousness  and  misjoinder,  by  reason 
of  the  adverse  interests  of  the  preferential  and  ordinary  shareholders,  and  a  demurrer 
ore  lemts  allowed. 

The  bill  in  this  case  was  filed  by  James  Ward,  "on  be- 
half of  himself  and  all  other  the  creditors  and  shareholders 
of  the  Sittingbourne  and  Sheerness  Railway  Company," 
against  the  railway  company. 

'     The  bill  stated  that  the  company  was  incorporated  by  act 
of  Parliament  in  the  year  1856. 

That  by  an  act  passed  in  1866,  it  was  enacted  that  certain 
heads  of  an  agreement  between  the  company  (therein  called 
the  Sheerness  Company)  and  the  London,  Chatham  and 
Dover  Railway  Company  (therein  called  the  Dover  Com- 
pany), were  confirmed  and  made  binding ;  that  the  under- 
10  Eng.  Rep.  69 
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taking,  railway-stations,  lands  and  properties  of  the  Sheerness 
Company  (exclusive  of  certain  lands,  rates,  and  privileges, 
as  to  which  provisions  were  made),  should  be  vested  in  the 
Dover  Company  and  amalgamated  with  their  undertaking ; 
that  the  Sheerness  Company  might  and  should  create  and 
issue  £165,656  "  Sheerness  Rent-charge  4 J  per  Cent.  Stock," 
which  should  be  stock  of  the  Dover  Company,  and  might 
and  should  be  sold  and  disposed  of  by  the  Sheerness 
489]  Company  ;  and  that  when  the  *aflfairs  of  the  Sheerness 
Company  were  wound  up  and  notice  thereof  was  advertised 
in  the  Xondon  Gazette,  the  Sheerness  Company  was  to  be 
dissolved  and  thenceforth  wholly  cease  to  exist.  That  by 
the  heads  of  agreement,  it  was  (with  many  other  things) 
agreed  that  the  Sheerness  Company  were  to  appropriate  the 
£156,666  stock  and  the  proceeds  of  any  sales  thereof,  first, 
in  payment  of  landowners'  claims ;  secondlv,  in  discharge 
of  a  certain  mortgage  debt  of  £39,000 ;  .thirdly,  in  discharge 
of  the  Sheerness  Company's  costs  and  expenses  subsequent 
to  1863 ;  fourthly,  that  the  surplus  be  divided  between  and 
disposed  of  or  paid  to  the  Sheerness  Company's  preferential 
shareholders  and  creditors  other  than  mortgagees,  in  ratable 
proportion  to  the  respective  amounts  of  their  preferential 
shares  and  the  debts,  whether  secured  or  unsecured,  due  to 
them  from  the  Sheerness  Company.  It  was  also  agreed  that 
the  Dover  Company  were  to  issue  to  the  ordinary  sharehold- 
ers of  the  Sheerness  Company,  holding  bona  fiae  capital  in 
that  company  to  the  extent  of  4,806  snares  of  £10  each,  on 
which  the  whole  amount  should  have  been  fully  paid  up  in 
ratable  proportion  to  the  amounts  paid  on  their  shares,  fully 
paid  up  ordinary  stock  of  the  Dover  Company's  capital,  at 
the  rate  of  £60  of  that  ordinary  stock  for  £100  paid  upon 
those  shares. 

That  immediately  after  the  passing  of  the  act  of  Parlia- 
ment, the  Sheerness  Company  transferred  the  Sittingbourne 
and  Sheerness  Railway  and  other  works  to  the  Dover  Com- 
pany, and  since  such  transfer  had  entirely  ceased  to  carry 
on  any  business  as  a  railway  company,  and  had  only  carried 
on  business  for  the  purpose  of  winding  up  its  affairs.  That 
the  Sheerness  Company  was  not  now  a  railway  company 
incorporated  by  act  of  rarliament  within  the  meaning  of  the  • 
199th  section  of  the  Companies  Act,  1862. 

That  no  meeting  of  the  Sheerness  Company  had  been  held 
since  1871,  and  there  was  now  no  properly  constituted  board 
of  directors.  The  winding-up  of  the  affairs  of  the  company 
had  been  grievously  neglected  and  mismanaged,  and  the  dis- 
solution of  the  couipanj^,  although  in  effect  the  same  had 
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long  since  taken  place,  had  never  been  advertised  in  the 
London  Gazette. 

That  the  affairs  of  the  Sheemess  Company  ought  to  have 
been  wound  up  lon^  since,  and  that  ample  time  and  oppor- 
tunity had  existed  since  the  year  1866  for  taking  the  accounts 
of  the  company  *and  winding  up  its  affairs,  but  that  [490 
such  winding-up  was  wilfully  delayed  by  the  Sheerness 
Company,  its  directors,  officers,  or  agents. 

That  the  plaintiff  was  the  solicitor  of  the  Sheerness  Com- 

Sany  from  the  time  of  its  formation  until  May,  1872,  and 
uring  that  time  the  company  became  indebted  to  the  plain- 
tiff in  large  sums  of  money  for  bills  of  costs  which  the  plain- 
tiff had  from  time  to  time  delivered,  but  the  company  had 
wilfully  neglected  to  pay  the  same,  although  the  plaintiff 
had  frequently  demanded  payment  thereof. 

That  tnere  was  now  an  open  and  unsettled  account  between 
plaintiff  and  the  Sheerness 'Company,  upon  which  a  large 
balance  was  due  to  the  plaintiff.  That  the  company  was 
also  indebted  to  divers  persons  other  than  the  plaintiff  in 
large  su,ms  of  money>  and  was  unable  to  pay  its  debts. 

That  the  plaintiff  was  also  a  shareholder  of  the  company 
to  the  extent  of  700  shares,  which  were  fully  paid  up,  and 
that  under  the  arrangement  with  the  Dover  Company  the 
plaintiff  was  entitled  to  receive  from  the  Sheemess  Company 
shares  in  tlie  Dover  Company. 

That  the  alleged  directors  of  the  Sheemess  Company  were 
not  legally  competent  to  act  in  the  affairs  of  the  company, 
and  there  were  now  no  person  or  persons  legally  entitled  to 
get  in  and  receive  the  assets  of  the  company,  and  such 
assets  were  in  danger  of  being  squandered  and  lost.  That 
the  Sheerness  Company  was,  in  fact,  dissolved,  and  that  it 
was  just  and  equitable  that  the  company  should  be  wound 
up.  And  the  bill  prayed  that  the  Sittingbourne  and  Sheer- 
ness Railway  Company  might  be  wound  up  by  ord^r  of  the 
court,  and  that  the  plaintiff  might  be  at  liberty  to  use  the 
name  of  the  company  to  collect  and  get  in  the  assets  of  the 
company ;  and  further  prayed  for  accounts  and  a  receiver. 

To  this  bill  the  Sheerness  Company  demurred  for  want  of 
equity. 

The  Vice-Chancellor  Malins  overruled  the  demurrer  (*). 

C)  1874,  Mar.  12.  boarne  and  Sheerness  Railway  Com- 

•SiR  R.  Malins,  V.C:  This  is  a  case  pany — a  railway  qompany  established 

of  a  very  peculiar  nature,  and  certainly,  by  an  act  of  Parliament.     If  it  is  still 

in  my  opinion,  by  no  means  free  from  a  subsisting  railway  company  incorpo- 

difRcultiea    The  application  here  is,  in  rated  by  act  of  Parliament,  then  it  is 

effect,  for  an  account  of  the  proceed-  quite  clear  that  the  199th  section  of  the 

ings  of    the  defendants,  the  Sitting-  Companies  Act,   1862,  25  &  20  Vict. 
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491]     *The  Sheerness  Company  appealed. 

Mr.  Glasse^  Q.C.,  and  Mr.  Bemr^  for  the  appellants:  The 
court  will  not  interfere  to  enforce  the  duties  oi  a  corporation. 


c.  89,  excludes  it  from  the  winding-up 
process  under  that  act ;  and  I  am  very 
strongly  of  opinion  that  where  a  com- 
pany cannot  be  wound  up  under  that 
act  it  would  not  be  proper  that  it  should 
be  wound  up  by  a  bill  in  this  court. 
If,  therefore,  in  the  ordinary  sense  of 
the  word,  this  is  still  a  subsisting  rail- 
way company,  incorporated  by  act  of 
Parliament,  there  is,  in  my  opinion,  no 
jurisdiction  to  wind  it  up,  and  the  de- 
murrer should  be  allowed.  [His  honor 
then  read  the  principal  allegations  in 
the  bill.] 

I  must  say  I  can  only  look  at  the  act 
of  Parliament  of  1806,  although  my 
first  impression  was  the  other  way,  as ' 
an  act  to  wind  up  and  ultimately  dis- 
solve the  Sheerness  Company. 

Now  this  is  a  demurrer  to  the  whole 
bill  for  want  of  equity,  and  the  princi- 
ples of  the  court  on  this  subject  are 
very  well  known.  A  demurrer  to  a  bill 
will  necessarily  succeed  if  it  is  perfectly 
clear  to  the  court  that  if  the  suit  is  car- 
ried on  to  a  hearing  nothing  can  be 
made  of  it ;  and  if  that  is  so,  the  sooner 
the  parties  are  eased  of  the  litigation 
the  better.  But  if  there  is  any  part  of 
the  bill  which  at  the  hearing  may  suc- 
ceed, then  the  demurrer  is  not  allowed, 
and  the  case  is  allowed  to  go  to  a  hear- 

Then,  is  this  a  case  in  which  the 
plaintiff  ought  to  be  sununarily  turned 
out  of  court?  What  is  the  case  he 
states  by  his  bill  ?  First,  this  is  not  an 
act  of  Parliament  to  continue  the  Sheer- 
ness Company  as  an  incorporated  com- 
pany, in  the  ordinary  sense  of  the 
word,  namely,  a  railway  company 
within  the  meaning  of  the  190th  sec- 
tion ;  but  it  is  an  act  of  Parliament  to 
wind  up  the  company,  to  actually  dis- 
solve it,  and  to  amalgamate  it  witli  the 
London,  Chatham  and  Dover  kail  way 
Company,  and  its  debts  are  to  be  paid. 
The  plaintiff  states  by  his  bill  and  the 
demurrer,  of  course,  admits  the  truth 
of  his  statement,  that  "he  was  the 
solicitor  of  the  Sheerness  Company 
from  the  time  of  its  formation  until  the 
month  of  May,  1872,  and  during  that 
time  the  company  became  indebted  to 
him  in  large  sums  of  money  for  bills  of 


costs,  which  the  plaintiff  has  from  time 
to  time  delivered  to  the  company,  but 
the  defendant  company  has  wholly 
neglected  to  pay  the  same,  although 
the  plaintiff  has  frequently  demanded 
payment  thereof.'* 

Therefore  he  cannot,  according  to  the 
allegations  in  his  bill,  ffet  a  penny  from 
this  company,  although  they  have  actu- 
ally received  or  are  entitled  to  receive 
£155,556  stock  in  the  Dover  Railway 
Company,  which,  as  far  as  I  know, 
may  be  worth  par.  The  creditor  fur- 
ther allefi^es  that  there  is  nobody  to 
manage  tne  company,  and  that  there  is 
great  danger,  if  nothin]^  is  done,  that 
the  assets  will  be  squandered  and  lost. 

The  bill  then  states  that  the  company 
had  ceased  to  carry  on  business,  and 
had,  in  fact,  been  dissolved,  though  the 
dissolution  had  not  been  advertised  in 
the  London  Gazette.  It  struck  me  at 
first  that  that  was  an  allegation  which 
would  be  fatal  to  this  bill,  because 
it  went  to  show  that  the  defendants 
were  still  an  incorporated  company ; 
but,  upon  full  consideration,  I  think  it 
goes  to  support  the  bill,  because,  if  it 
had  been  duly  advertised,  the  company 
would  have  been  dissolved  and^coald 
no  longer  be  sued  ;  whereas  the  alle- 
gation is  put  in  to  show  that  it  still  has 
a  legal  existence,  and  therefore  is  capa- 
ble of  being  sued.  That  is' the  way  I 
look  at  the  allegation. 

Then  what  is  the  case  I  have  before 
me?  If  the  plaintiff,  who  was  the 
solicitor  of  this  company,  has  no  rem- 
edy by  this  bill,  I  am  at  a  loss  to  see 
what  his  position  would  be.  He  ought 
not  to  be  left  in  the  condition  of  having 
acted  as  solicitor  to  this  company  for 
many  years,  and  having  a  large  balance 
due  to  him.  If  they  have  assets  he 
ought  to  have  the  advantage  of  being 
paid  in  common  with  the  other  credit- 
ors.  What,  then,  is  to  be  done?  It 
was  argued  that  I  could  not  interfere, 
because  these  are  the  internal  affairs  of 
a  company,  and  that  therefore  the 
cases  of  Mozley  v.  AUton  (1  Ph.,  790). 
and  Foss  v.  Harbottle  (2  Hare,  461),  and 
cases  of  that  kind,  and  Lord  v.  Com- 
pany of  Copper  Mlnerft  (2  Ph.  740)  ap- 
ply.    It  was  also  argued  that  if  this 
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The  plaintiff  is  a  shareholder,  and  could  have  a  *meet-  [492 
ing  called  And  compel  the  directors  to  do  their  duty.  Unless 
that  plan  has  failed,  he  cannot  tile  a  bill  like  this.  More- 
over the  rights  of  the  ordinary  shareholders,  the  preferential 
*shareholders,  and  the  creditors,  are  so  conflicting  that  [493 
it  is  impossible  for  relief  to  be  obtained  on  this  bill ;  and,  if 
necessary,  we  demur  on  that  ground  ore  tenus. 

Mr.  Gill  (Mr.  Higgins^  Q.C.,  with  him),  for  the  Plaintiff  : 
This  company  has  been  so  far  dissolved  that  we  cannot 
call  a  meeting  of  shareholders.  There  is  nothing  left  for 
the  company  or  the  directors  to  do  except  to  receive  this 


bill  could  be  maintained,  every  creditor 
of  a  company  who  is  not  paid  a  debt 
will  file  a  bill.  I  do  not  give  sanction 
to  the  notion  that  such  bills  can  be  sus- 
tained. Fo88  \,  Harbottle  and  those 
other  cases  have  relation  to  going  com- 
panies, and  if  this  plaintiff  had  filed  a 
bill  against  a  going  company  to  estab- 
lish his  debt  he  would  nave  come  to 
the  wrong  forum.  He  ought  to  have 
gone  to  law,  and  there  obtained  and 
enforced  his  judgment  as  best  he  could. 
Those  cases  have  no  application  to  a 
company  like  this,  which  is,  by  act  of 
Parliament,  dissolved  and  wound  up ; 
and  aU  this  bill  does  is  to  seek  to  en- 
force the  winding-up  and  to  provide 
that  justice  is  done  under  it.  Remedy 
there  must  be  somewhere.  Under  the 
Companies  Act  I  am  not  disposed  to 
think  there  would  be  any,  beciaase  the 
company  may  not  be  liable  to  that  act ; 
but  at  the  same  time  the  cases  Jones  v. 
Lord  Charlemont  (16  Sim.  271)  and 
OlemerUB  v.  Batoes  (17  Sim.  167),  and 
particularly  Jones  v.  Lord  Gha/rlemont, 
apply  on  that  part  of  the  case.  The 
report  of  that  case  is  very  unsatisfac- 
tory, but  I  presume  that  the  company 
there  was .  an  incorporated  company 
[This  appears  from  the  report  in  12 
Jur.,  532,  not  to  have  been  the  case] ; 
and  that  was  a  case  in  which  Sir  Lance- 
lot Shadwell  held  that  the  jurisdiction 
of  this  court  was  n6t  ousted  by  the 
Winding-up  Acts  when  a  proper  case 
existed  for  investigation  of  accounts. 

This  is  a  plain  case  for  investigation 
of  accounts.  It  is  a  case  in  which  the 
plaintiff  is  a  shareholder  and  creditor, 
and  he  should  have  an  account  of  what 
the  company  have  -been  doing  under 
this  winding-up  process.  Whether  he 
is  ever  likely  to  get  anything  I  do  not 
say.     lie  certainly  cannot  get  anything 


under  the  Winding-up  Acts  nor  by  an 
action,  and  therefore  he  must  be  able 
to  do  so  by  bill ;  because  the  tribunals 
of  this  country  cannot  be  in  such  a  state 
that  a  creditor  and  shareholder  in  the 
•  situation  of  this  plaintiff  is  absolutely 
without  remedy,  and  I  am  at  a  loss  to 
see  that  he  has  any  other  remedy  than 
by  a  bill  in  this  court. 

This  bill  may  not  be  the  very  best 
framed  bill,  and  may  require  amend- 
ment ;  but  the  question  is,  whether  I 
can  come  to  the  conclusion  that  this 
bill  is  so  utterly  devoid  of  equity  that 
I  must  allow  the  demurrer,  and  sum- 
marily send  this  plaintiff  out  of  court 
without  any  remedy  for  the  gross  in- 
justice which,  according  to  this  bill, 
has  been  done  to  him  ? 

When  I  come  to  hear  the  motion  for 
a  receiver,  it  may  turn  out  that  these 
allegations  are  displaced.  I  can  only, 
upon  the  demurrer,  take  them  as  stated, 
and  by  the  demurrer  admitted  to  be 
true. 

Therefore,  in  coming  to  the  conclu- 
sion that  I  must  overrule  this  demurrer, 
it  must  be  distinctly  understood  that  I 
do  aot  in  the  slightest  degree  infringe 
upon  any  of  those  cases  to  which  I  have 
been  referred.  I  do  not  interfere  with  the 
principle  that  a  company  incorporated 
by  act  of  Parliament  is  not  to  be  wound 
up  in  this  court ;  but  I  come  to  this  con- 
clusion because  the  Legislature  has  said 
that  this  company  shall  be  absolutely 
dissolved ;  and  when  the  Legislature 
has  in  effect  dissolved  a  company  I  can- 
not regard  it  as  a  railway  company 
within  the  meaning  of  the  199th  section. 
Therefore,  without  going  further  into 
the  merits,  whatever  the  merits  may 
be,  I  cannot  say  that  this  bill  is  demur- 
rable on  these  grounds.  The  demurrer, 
therefore,  will  be  overruled. 
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monej^  and  distribute  it,  and  that  they  refuse  to  do.  The 
plaintiff  could  not  have  sued  on  behalf  of  thfe  creditors 
alone  :  Cleinents  v.  Bowes  Q).  There  is  no  conflict  of  claims 
between  the  creditors  and  tne  shareholders.  If  after  pay- 
ment of  the  preferential  shareholders  and  creditors  there  is 
a  surplus,  the  ordinary  shareholders  may  get  it.  There  will 
be  no  difficulty  in  working  the  decree ;  and  in  that  case  no 
objection  can  now  be  taken  for  multifariousness  or  mis- 
joinder. 

SibW.  M.  James,  L.J.:  I  am  of  opinion  that  there  is  a 
494]  ground  of  equity  alleged  by  *the  bill  sufficient  to  sus- 
tain some  bill  for  some  purpose  in  this  court.  The  act  of 
Parliament  has  provided  for  the  Dover  Company  absorbing 
the  Sheerness  Company,  and  has  imposed  upon  the  Sheer- 
ness Companjr  a  clear  trust  as  to  its  assets.  They  were  to 
receive  a  certain  sum  from  the  Dover  Company,  and  when 
that  sum  had  been  received  they  were  to  make  a  certain  ap- 
plication of  it,  and  to  give  the  surplus  between  the  com- 
pany's preferential  shareholders  and  the  creditors ;  that  is 
to  say,  it  has  made  the  preferential  shareholders  take  pari 
passu  with  the  creditors.  It  was  the  duty  of  the  company 
to  receive  and  divide  this  money.  There  was  by  force  of 
the  act  of  Parliament  the  relation  of  trustee  and  cestuis  que 
trust  existing  between  the  company  and  that  class,  and  the 
bill  alleges  tliat  the  company  has  neglected  its  duty  and  has 
taken  no  step  to  do  it.  In  that  respect  relief  may  be  given 
at  the  hearing  as  regards  the  assets  which  have  not  been 
distributed  among  that  class. 

But  the  plaintiff  has  not  contented  himself  with  filing  a 
bill  on  behalf  of  himself,  the  creditors,  and  the  preferen- 
tial shareholders ;  but  has  filed  a  bill  on  behalf  or  himself 
and  the  ordinary  shareholders,  who  are  dealt  with  in  a 
totally  different  way  by  the  act  of  Parliament,  and  who  are 
to  have  from  the  Dover  Company,  and  Yiot  from  the  Sheer- 
ness Company,  certain  shares.  It  has  been  alleged  in  sup- 
port of  the  bill,  that  there  may  be  a  question  if,  when  the 
preferential  shareholders  and  the  creditors  are  paid,  there 
should  be  still  a  surplus,  the  ordinary  shareholders  may  be 
entitled  to  get  it.  That  is  entirely  an  adverse  claim.  A 
man  cannot  file  a  bill  for  two  adverse  sets  of  claimants  to 
have  relief.  In  one  case  the  creditors  and  preferential  share- 
holders would  be  entitled  to  get  the  whole ;  and  it  is  pos- 
sible that  the  ordinary  shareholders — although  I  do  not  see 
exactly  how — may  be  entitled  to  some  part  of  that  surplus 
instead  of  its  going  entirely  among  the  others.     That  is  en- 

O  17  Sim.  167. 
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tirely  an  adverse  claim.  A  man  cannot  file  a  bill  for  two 
adverse  sets  of  claimants  to  have  relief.  In  one  case  the 
creditors  and  preferential  shareholders  would  be  entitled  to 
get  the  whole ;  and  it  is  possible  that  the  ordinary  share- 
holders— although  I  do  not  see  exactly  how — may  be  en- 
titled to  some  part  of  that  surplus  instead  of  its  going  en- 
tirely among  the  others.  That  is  entirely  an  adverse  claim 
to  tne  claim  of  the  creditors  and  preferential  shareholders. 
I  think  the  Vice-Chancellor  was  right  in  overruling  the  de- 
murrer for  want  of  equity ;  but  the  demurrer  for  multi- 
fariousness and  misjoinder  must  be  allowed.  As,  however, 
that  is  not  the  ground  taken  by  the  written  demurrer,  the 
demurrer  must  be  allowed  without  *costs,  and  there  [495 
will  be  no  costs  of  the  appeal.  There  will  of  course  be 
liberty  to  amend. 
Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion. 

Oir.:  Affinn  the  order  dated  the  12th  day  of  March,  1874.  And  the  said  de- 
fendants now  demurring  ore  tmua,  for  that  the  hill  is  filed  on  behalf  of  the  plain- 
tilfis  and  all  other  the  creditors  and  shareholders  of  the  company,  which  is  a  mis- 
joinder, inasmuch  as  the  creditors  and  shareholders  of  the  said  company  have  ad- 
verse interests^  and  also  that  the  objects  of  the  bill  are  multifarious  as  between  the 
preferential  and  ordinary  shareholders  of  the  said  company,  hold  the  said  demurrer 
ore  tenu»  for  misjoinder  and  multifariousness  to  be  good  ana  sufficient,  and  order  the 
same  to  stand  and  be  allowed,  but  without  costs. 

Solicitors  for  the  plaintiJ0[ :    Messrs.   Taylor^  Mason  & 
Taylor. 
Solicitor  for  the  defendants  *:  Mr.  Scott  Lawson. 


[Law  Reports,  9  Chancery  Appeals,  495.] 
L.JJ.,  May  2,  8,  6,  26,  1874. 

Edwards  v.  Warden. 

[1867    E.     69.] 

Fund  and  Defendants  out  of  Jurudiciixm — Benefit  Society — Insurance — Paymentr-^ 
Trustees — ataiuie  of  Limitations — Express  Trust 

A  bill  was  filed  against  four  trustees  in  India  of  a  fund  in  India,  and  one  formal 
defendant  in  England,  to  recover  money  payable  in  England.  The  trustees  were 
served  out  of  the  jurisdiction,  appeared  and  answered,  and  entered  into  evidence : 

Held,  that  as  the  defendants  had  not  demurred  or  pleaded  or  moved  to  discharge 
the  order  for  service,  the  court  might  determine  the  questions  between  the  parties. 

By  resolutions  of  an  association  in  the  nature  of  a  benefit  society,  certain  pen- 
sions were  to  be  given  to  the  widows  of  the  members,  and  each  member  was  to  pay 
to  the  association  a  percentage  on  his  income.  Six  months  afterwards  the  operation 
of  these  resolutions  was  suspended : 

Ileld,  that  the  widow  of  a  member  who  had  riot  pftid  or  tendered  the  requisite  per- 
centage had  no  claim  to  a  pension  under  the  resolutions. 

The  funds  of  tlie  association  were  vested  in  trustees: 
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Held,  that  neither  they  nor  the  association  werj>  trustees  for  the  widow  of  apy 
member,  so  as  to  prevent  the  claim  from  being  barred  by  lapse  of  time. 
Decree  of  Bacon,  V.  C,  varied. 

In  the  year  1804  an  association,  called  the  Civil  Service 
Fund,  was  founded  at  Bombay  for  the  purpose  of  giving 
496]  assistance  and  *annuities  to  such  of  the  subscribers, 
being  civil  servants  of  the  East  India  Company,  as  should 
be  compelled  by  ill  health  to  leave  India,  and  of  providing 
pensions  for  the  widows  and  children  of  subscribers.  Al- 
terations were  from  time  to  time  made  in  the  constitution  of 
the  association,  and  in  1825  it  was  completely  remodelled, 
and  subscription  was  made  compulsory  on  all  persons  there- 
after becoming  members  of  the  civil  service,  and  new  rules 
were  adopted,  some  of  them  intended  to  accelerate  promo- 
tion by  providing  annuities  of  £1,000  a  year  for  a  certain 
number  of  members  desirous  of  retiring,  such  persons  to  be 
X>aid  in  England  and  in  English  money.  By  the  11th  ar- 
ticle of  the  new  rules  it  was  provided  that  the  widow  of 
every  member  should  be  entitled  to  a  pension  of  £300  a 
year  ;  but  if  she  had  other  property,  her  pension  should  be 
reduced  so  that  the  income  should  not  exceed  £500  a  year ; 
and  by  the  12th  article,  the  child  (if  a  girl)  of  any  member 
dying  should  be  entitled  to  a  pension  of  £100  a  year  until 
sne  was  nineteen  years  old,  and  then  to  a  sum  of  £500;  but 
if  the  child  had  a  mother  living,  and  her  income  exceeded 
the  sum  appropriated  for  her.  in  the  12th  article,  then  such 
allowance  only  should  be  made  as,  taken  together  with  the 
surplus  above  the  sums  mentioned  in  the  preceding  article, 
should  make  up  the  sum  intended  to  be  provided  for  the 
maintenance  and  education  of  the  child  or  children.  The 
same  deduction  if  the  father  or  any  other  person  had  made 
provision  for  the  child. .  In  estimating  the  income  of  a  child 
or  children  the  property  left  by  a  deceased  member  was  to 
be  considered  as  the  property  of  the  yridow  and  children 
collectively  in  settling  their  claims  upon  the  fund. 

It  was  also  provided  that  the  whole  property  of  the  fund 
should  be  vested  in  trustees,  consisting  of  the  committee  of 
managers  for  the  time  being,  who  were  to  be  five  ex  officio^ 
viz.,  four  high  government  officials  and  the  secretary  of  the 
fund,  and  four  others  elected  annually.  By  the  original 
constitution  of  the  association  a  majority  oi  threie-fourths 
of  the  subscribers  had  power  to  alter  the  rate  of  contribu- 
tion, the  rate  or  grant  of  pensions  or  annuities,  and  to  make 
any  addition  to  or  change  in  the  rules  and  regulations  of 
the  association ;  and  a  similar  provision  was  contained  in 
the  rules  of  1825. 


Vol.  IX.]  CHANCERY  APPEALS.  553 

L.JJ.  Edwards  v.  Warden.  1874 

The  provision  that  the  property  should  be  vested  in  the 
*manaffers  as  trustees  was,  however,  never  acted  on,  [497 
as  the  lunds  were  left  in  the  treasury  of  the  government  on 
behalf  of  the  association,  and  existed  only  as  a  floating  debt 
of  the  state. 

In  the  year  1826,  at  a  general  meeting  of  the  association, 
resolutions  were  carried,  on  the  proposal  of  a  Mr.  Farish, 
that  the  pensions  to  widows  and  children  should  hencefor- 
ward be  granted  in  all  cases,  whether  the  widow  and  chil- 
dren had  or  had  not  other  property  ;  but  in  order  to  entitle 
a  member  to  the  benefit  of  this  resolujtion  on  behalf  of  his 
family  after  he  should  have  accepted  the  annuity,  he  should 
subscribe  to  the  charitable  fund  one  per  cent,  on  his  annu- 
ity. The  operation  of  these  resolutions  was,  however,  sus- 
pended until  the  consent  of  the  court  of  directors  could  be 
obtained.  The  consent  was  not  obtained  for  some  years.  It 
was  at  length  obtained,  and  at  a  meeting  held  on  the  6th  of 
January,  1830,  Mr.  Parish's  resolutions  were  carried,  and  a 
subscription  at  the  rate  of  two  per  cent,  was  voted. 

It  appeared  to  have  been  considered  by  the  trustees  that 
the  increased  burthen  on  the  fund  which  those  resolutions 
would  occasion  could  not  be  borne  without  additional  re- 
sources, and  it  was  therefore  proposed  bv  them,  at  a  meet- 
ing held  on  the  8th  of  June,  1830,  that  the  increased  sub- 
scription should  have  a  retrospective  operation  from  the  1st 
of  May,  1826.  This  proposition  was  rejected,  and  in  conse- 
quence of  its  rejection  Mr.  Farish' s  resolutions  were  again 
•suspended  by  the  unanimous  vote  of  that  meeting. 

Communication  had  been  made  to  the  English  agents  of 
the  fund  for  the  purpose  of  it  being  intimated  to  the  annu- 
itants then  in  receipt  of  their  annuities,  that  the  suspension 
of  Mr.  Farish' s  resolution  had  been*  removed,  and  in  effect 
inviting  them  to  avail  themselves  thereof.  Before  anything, 
however,  was  done^  on  this,  a  further  communication  was 
sent,  announcing  that  the  resolutions  had  been  again  sus- 
pended, accompanied  by  an  intimation  in  effect  that  the 
right  of  the  annuitants  was  suspended,  but  that  if  and  when 
the  suspension  was  again  removed  they  should  receive  due 
notice,  so  as  to  be  able  to  avail  themselves  of  their  right  to 
contribute. 

Mr.  Flower,  the  father  of  Mrs.  Edwards,  the  plaintiff  in 
this  case,  had  been  a  subscriber  to  the  fund  from  its  founda- 
tion and  assented  to  the  alterations  made  in  1825.  In  the 
early  part  *of  1830  he  retired,  taking  an  annuity  of  [498 
£1,000  from  the  fund,  and  ceasing  to  be  a  civil  servant  as 
•from  the  1st  of  May,  1830.  He  was,  therefore,  a  member 
10  Eng.  Rep.  70 
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who  became  an  annuitant    ?ifter  and   while  Mr.  Parish's 
resolutions  had  come  into  and  were  in  operation. 

In  the  opinion  of  their  Lordships,  it  might  fairly  be  pre- 
sumed that  Mr.  Flower  was  informed  of  the  communica- 
tions as  to  Mr.  Farish's  resolutions,  made  to  the  agents  in 
England  above  mentioned. 

Mr.  Flower  never  did  in  fact  subs«ribe,  or  take  any  step, 
or  do  any  act  with  reference  to  Mr.  Farish's  resolutions, 
and  he  continued  to  receive  his  annuity  in  full  up  to  the 
time  of  his  death.  He  died  on  the  11th  of  February,  1834, 
leaving  a  widow  and  an  on^y  daughter,  afterwards  Mrs. 
Edwards,  wife  of  Tenison  Edwards,  surviving  him. 

Mrs.  Fowler,  in  1838,  made  applications  for  payment  of  a 
pension,  which  applications  were  refused. 

At  a  meeting  of  the  association,  held  on  the  18th  of  Feb- 
ruary, 1840,  a  fresh  set  of  rules  and  regulations  for  the 
management  of  the  fund,  following  Fansh's  resolutions, 
were  adopted.  Bv  these  new  rules  it  was  provided  (Art.  xi. 
s.  2)  that  a  widow'^s  title  to  a  pension  should  not  be  affected 
by  ner  possession  of  property ;  (Sect.  3)  that  the  benefit  of 
that  provision  should  be  extended  to  those  widows  then  on 
the  fund  whose  husbands  were  alive  and  in  the  service  on 
the  1st  of  January,  1830,  provided  the  enhanced  rate  of 
subscription  was  paid  by  them  ;  and  ^Sect.  4)  that  the 
claims  of  all  widows  to  whom  the  provisions  of  the  revised 
rules  did  not  extend  should  be  considered  under  the  regula- 
tions in  force  on  the  30th  of  April,  1825. 

Mr.  Flower's  daughter  attained  the  age  of  twenty-one' 
years  on  the  16th  of  October,  1842,  and  on  the  13th  of 
March,  1843,  Mrs.  Flower  wrote  to  the  English  agents  of 
the  fund,  stating  (as  was  the  fact)  that  under  the  will  of  her 
husband  her  daughter,  on  coming  of  age,  had  become  en- 
titled to  receive  £6,000,  the  interest  on  which  had  hitherto 
been  paid  to  the  mother ;  her  income  Was  consequently  re- 
duced to  £422,  and  she  hoped  to  have  it  increased  to  £500  in 
accordance  with  the  regulations  of  the  Civil  Service  Fund. 
499]  This  letter  was  referred  to  the  trustees  of  the  *f  und  in 
India.  The  secretary  answered  that  a  similar  case  in  1830 
had  been  discussed,  and  it  was  then  determined  that  in  cases 
of  bequest  by  a  member  of  the  fund  the  property  left 
should  be  considered  as  the  property  of  the  widow  and 
children  collectively,  and  therefore  Mrs.  Flowei-'s  applica- 
tion could  not  be  acceded  to. 

Mrs.  Flower  died  on  the  23d  of  December,  1863,  and  ad- 
ministration of  her  estate  was  granted  to  Mrs.  Edwards. 
The  original  bill  in  this  suit  was  tiled  on  the  30th  of  July, 
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1867,  by  Tenison  Edwards  and  his  wife.  It  was  subse- 
quently amended,  and,  as  amended,  was  against  the  trustees 
of  the  Secretary  of  State  for  India,  and  prayed  for  a  decla- 
ration that  Mrs.  Flower  was  entitled  to  an  annuity  of  £300 
a  year  from  the  death  of  her  husband,  and  for  payment  of 
the  same,  with  comi)ound  interest  at  the  rate  of  8  per  cent.; 
and  similar  declaration  and  relief  as  to  an  annuity  of  £100 
a  year  to  the  daughter,  and  a  sum  of  £600  payable  on  her 
attaining  the  age  of  nineteen.  All  the  defendants,  except 
the  Secretary  of  State,  were  at  that  time  in  India,  and  were 
served  out  of  the  jurisdiction. 

The  Vice-Chancellor  Bacon  made  a  decree  for  payment  to 
Mrs.  Edwards,  as  admininistrator  to  Mrs.  Flower,  of  an 
annuity  of  £300  a  year  from  the  death  of  Mr.  Flower,  with 
interest  at  5  per  cent.,  deducting  the  payment  of  1  per  cent, 
on  the  annuity  of  Mr.  Flower,  and  ordered  the  defendants, 
the  trustees  of  the  fund,  to  pay  the  costs  of  the  suit. 

The  trustees  appealed. 

Mr.  Cotton,  Q.C.,  Mr.  Kekewich,  and  Mr.  Hornell^  for  the 
appellants:  Parish's  resolutions  did  not  become  part  of  the 
binding  resolutions  of  the  body  till  1840.  If  Mr.  Flower 
had  made  a  tender  before  he  left  India,  and  it  had  been 
accepted,  there  might  have  been  evidence  of  a  contract ;  but 
he  never  offered  anything — he  did  not  like  to  bear  the  burden, 
and  cannot  claim  the  benefit.  Then  we  contend  that  the  lapse 
of  time  is  fatal  to  the  present  claim.  Even  if  the  Statute  of 
Limitations  does  not  apply,  the  demand  must  be  rejected  as 
a  stale  demand.  The  right  to  the  annuity,  if  it  arose  at  all, 
arose  in  1834,  and  the  bill  was  not  filed  till  1867.  It  is  not 
a  case  of  direct  trust  within  any  reasonable  sense  of  that 
*expression.  The  case  is  like  that  of  a  disputed  claim  [500 
by  a  member  of  a  mutual  insurance  society  against  the 
society :  Browne  v.  McGlintock  (*). 

Mr.  Macnaghten,  for  the  Secretary  of  State  for  India. 

Mr.  Kay,  Q.C.,  Mr.  Miller,  Q.  C,  and  Mr.  J.  Beaumont^ 
for  the  plaintiffs :  Beside  what  the  decree  of  the  Vice-Chan- 
cellor has  given  to  the  widow,  we  ask  for  the  daughter's 
pension.  Mr.  Farish's  resolutions  were  only  suspended  till 
the  court  of  directors  assented  to  the  division  of  the  fund, 
and  Mr.  Flower  having  retired  while  Farish's  resolutions 
were  in  force,  no  subsequent  alteration  of  the  rules  could 
affect  his  rights.  He  had  no  opportunity  of  paying.  But 
if  there  was  any  doubt  on  the  subject,  the  regulations  of 
1840  clearly  recognized  and  established  the  right  of  Mrs. 
Flower  to  a  pension  irrespective  of  her  other  income.     There 

0)  Law  Rep.,  6  H.  L.,  466. 
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were  three  classes  of  widows  to  be  provided  for,  and  these 
resolutions  provide  for  them  separately:  First,  widows  be- 
coming such  in  the  future,  who  were  under  the  system 
thereby  established;  secondly,  widows  of  members  who 
were  in  the  service  on  the  1st  of  January,  1830,  whose  hus- 
bands had  come  in  under  the  rules  of  1825  and  paid  the  then 
enhanced  subscriptions ;  and,  thirdly,  widows  of  members 
who  remained  under  the  old  rules  of  1804.  Mrs.  Flower's 
case  was  provided  for  by  the  3d  section,  and  the  words, 
''provided  the  enhanced  rate  of  subscription  was  paid  by 
them,"  did  not  affect  her,  and  were  only  inserted  to  exclude 
the  widows  of  members  who  were  in  the  service  on  the  1st 
of  January,  1830,  although  they  had  not  come  in  under  the 
rules  of  May,  1825.  And  then  the  4th  section  applies  to 
widows  under  the  rules  of  1804. 

Our  claim  cannot  be  barred  by  the  Statute  of  Limitations, 
or  by  any  analogous  rules.  The  money  we  claim  was  always 
ours,  and  was  held  by  these  trustees  lor  us.  It  is  still  in 
the  hands  of  the  Indian  government,  and  is  ear-marked. 
In  fact,  the  whole  society  were  trustees  for  us,  and  had  no 
right  to  take  our  money  for  their  own  use.  That  is  the 
real  test. 

As  to  our  right  to  sue  in  this  court,  Bolder o  v.  East  India 
501]  ^Company  (*)  and  Innes  v.  Mitchell  (•)  are  authorities. 
The  monejr  was  to  be  paid  here,  and  the  Secretary  of  State 
for  India  is  here. 

Mr.  Cotton^  in  reply. 

May  26.  Sir  W.  M.  James,  L.J.,  now  delivered  the 
judgment  of  the  court.  His  Lordship,  after  stating  the  facts 
of  the  case,  continued : 

The  defendants  to  the  bill  are  four  persons  who  are  or 
were  members  of  the  committee  of  management  and  the 
secretary  of  the  association,  as  representing  the  entire  body, 
and  the  Secretary  of  State  in  Council  for  India. 

The  Secretary  of  State  has  taken  no  part  in  the  discus- 
sion before  us.  The  other  defendants  insist  that  the  suit 
ought  not  to  have  been  instituted  in  and  ought  not  to  be 
entertained  by  this  court,  the  proper  forum  being  the  high 
court  at  Bombay.  But  they  admit  at  the  bar  that,  if  the 
suit  could  be  sustained  in  this  country  against  tlie  associ- 
ation or  bodjr  by  members  representing  it,  they  may  be 
taken  as  sumcient  representatives  of  such  association  or 
body. 

It  certainly  does  seem  a  very  strong  proceeding  for  a 
court  of  justice  in  this  country  to  summon  an  association 

(»)  11  H.  L.  C,  406.  («)  4  Drew.,  141. 
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of  members  at  Bombay,  who,  from  the  nature  of  the  society, 
must  be  all  public  servants  there,  and  to  call  on  the  man- 
agers and  trustees  of  that  body,  who  must  be  for  the  most 
part  engaged  in  the  performance  of  high  official  duties  at, 
and  be  all  actually  resident  in,  Bombay,  to  come  in  and  plead 
and  litigate  here. 

It  is  to  be  observed  that,  by  the  rules,  the  annuities  to 
widows  and  children  are  payable  in  English  money,  and  are 
to  be  paid  in  England,  if  the  annuitants  reside  in  England, 
or  elsewhere  in  Europe.  We  think,  however,  that  it  is  un- 
necessary to  determine  whether  the  circumstance  of  the  an- 
nuities being  made  payable  in  England  gives  jurisdiction  to 
this  court  to  enforce  payment,  because,  assuming  that,  if  a 
motion  had  been  made  to  discharge  the  orders  for  the  ser- 
vice of  the  bill  in  India,  or  if  the  objection  to  the  *bill  [502 
had  been  raised  by  plea  or  demurrer,  it  would  have  been 
fatal ;  still,  having  regard  to  the  fact  that  the  defendants 
did  appear  unconditionally  to  the  suit,  that  no  application 
was  made  to  discharge  the  service  of  the  bill  in  India,  that 
no  objection  to  the  jurisdiction  was  raised,  either  bv  plea  or 
by  demurrer,  that  the  case  has  been  fully  litigated  here  with 
pleadings,  evidence  and  argument,  on  all  points,  and  that  the 
government  of  India  really  holds  the  money,  and  has  taken  no 
objection  to  the  suit,  we  think  that  we  ought  to  deal  with  and 
determine  the  questions  which  have  arisen  between  the  parties. 

First,  then,  as  to  the  right  of  the  widow  and  daughter  to 
the  benefit  of  Mr.  Parish's  resolutions. 

It  is  contended,  and  we  think  rightly,  that  Mr.  Flower 
having  ceased  to  be  a  member,  and  having  become  an  annu- 
itant after  the  suspension  had  been  removed,  and  before  it 
was  reintroduced,  he  became  for  himself,  his  wife,  and 
daughter,  absolutely  entitled  to  the  benefit  of  those  resolu- 
tions, and  that  the  members  could  not  by  any  subsequent 
act  deprive  him  of  his  vested  right.  But  what  was  that 
right  ?  A  right  by  subscription  to  a  fund  during  his  life  to 
obtain  after  his  death  a  certain  benefit  to  his  wife  for  her  life, 
if  she  should  survive  him,  and  a  certain  benefit  to  his  daugh- 
ter, if  she  should  survive  him  and  be  then  a  minor.  It  was 
a  right  to  have  what  was  an  exact  equivalent  to  a  very  ordi- 
nary policy  of  insurance  granted  by  an  insurance  office. 
But  it  is  of  the  essence  of  all  such  contracts  that  tlie  premium 
should  be  paid,  and  there  is  no  distmction  between  the  sub- 
scription in  this  case  and  the  premium  payable  to  an  insur- 
ance office.  Then  it  is  said  that  in  this  case  the  association,  b^ 
suspending  the  resolutions  before  Mr.  Flower  could  contri- 
bute, and  by  their  communications  to  the  London  agents,  had 
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deprived  him  of  the  means  of  subscribing,  and  had,  therefore, 
absolved  him  from  the  performance  of  the  condition  precedent. 

But  there  is,  in  our  opinion,  a  fallacy  in  treatmg  this  as 
a  waiver  of  a  condition  precedent,  or  as  anything  analogous 
to  that.  What  Mr.  Flower  had,  was  a  right  to  purchase  an 
insurance  for  a  certain  sum  of  money,  or  certain  annual 
payments.  He  was  told  that  the  whole  scheme,  including 
the  granting  of  the  insurance,  was  for  the  present  suspended. 
503  J  He  acquiesced  in  that  arrangement,  and  *never  paid  or 
tendered  his  money.  It  was,  at  the  utmost,  a  rescission  of 
a  contract  giving  a  right  to  purchase.  He  might,  of  course, 
have  disputed  the  right  to  rescind  or  suspend,  but  he  was 
bound  to  do  so  at  once,  or  within  a  reasonable  time,  and  to 
insist  on  his  right  to  pay  his  subscription  or  premium  and 
obtain  his  insurance.  It  is  like  a  contract  for  the  sale  of  a 
lottery  ticket.  If  the  contract  is  rescinded  by  the  vendor, 
and  the  purchaser  acquiesces  therein  and  keeps  his  money 
without  tender,  protest,  or  objection,  it  would  oe  impossible 
for  him  afterwards  to  insist  on  the  contract,  and  claim  the 
prize  if  the  ticket  should  have  drawn  one. 

It  is  further  said  that  in  this  case  the  annuitants  were  in- 
duced to  acquiesce  bv  a  promise  contained  in  a  letter  jjrom 
the  secretary,  dated  the  9th  of  September,  1831.  [His  Lord- 
ship then  read  the  letter,  and  concluded  that  it  did  not  sup- 
,port  the  contention  of  the  plaintiffs,  and  that  in  this  case 
one  is  apt  to  be  misled  by  the  fact  that  Mr.  Flower  died  so 
soon  aftijr  he  began  to  receive  his  annuity,  and  that  the 
widow  lived  so  long  after  him.}  It  was  said  to  be  obvious 
that  if  the  association  had  not  prevented  him,  Mr.  Flower 
would  have  paid  the  JEew  pounds  a  year  subscription  re- 
quired to  secure  the  great  benefits  he  would  thereby  have 
secured.  But  it  is  of  the  very  nature  of  life  insurance,  and 
of  all  contingent  benefits  connected  with  life,  that  if  the 
payer  dies  immediately,  or  soon  after,  the  benefit  obtained 
should  seem  enormous  compared  with  the  price  paid.  It  is 
impossible  to  predicate  of  the  annuitants  generally,  or  of 
any  particular  annuitant,  that  they  or  he  would  have  ac- 
cepted the  option.  What  a  man  may  have  thought  of  his 
own  chance  of  life,  or  of  his  wife' s,  or  of  his  chance  of  marry- 
ing a  wife  at  all,  or  whether  his  means  were  such  as  to  make 
the  difference  between  the  regulations  of  1825  and  Mr.  Far- 
ish's  resolutions  immaterial,  are  things  which  it  is  impos- 
sible to  speculate  upon  with  a  view  to  place  the  widow  and 
child  of  a  man  who  nad  not  subscribed  on  the  same  footing 
as  if  he  had  subscribed. 
It  is  not  unimportant  also  to  bear  in  mind  that  the  whole 
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class  of  annuitants  .acquiesced  in  the  suspension,  and  that  if 
any  attempt  had  been  made  in  or  soon  after  1830  to  enforce 
the  rights  of  the  annuitants  to  subscribe  under  Mr.  Parish's 
resolutions,  it  is  by  no  means  improbable  that  an  appeal 
might  have  been  successfully  made  to  the  court  of  directors 
on  the  ground  that  a  new  burthen  *was  created  without  [504 
any  adequate  corresponding  resource.  [His  Lordship  then 
read  a  letter  written  in  1842  by  the  directors.] 

We  have  arrived  at  the  conclusion  that  even  if  the  claim 
under  Mr.  Parish's  resolutions  had  been  prosecuted  immedi- 
ately upon  or  soon  after  the  death  of  M.r.  Flower,  or  after 
the  subsequent  removal  of  their  suspension,  it  could  not 
have  been  sustained. 

There  is,  however,  a  subordinate  claim,  which  arises  un- 
der the  11th  regulation  of  1825.  [His  Lordship  then  read 
portions  of  the  regulation.] 

Now  Mr.  Flower  left  property  exceeding  £500  a  year,  but 
£6,000  sterling  of  that  was  left  to  his  daughter,  the  interest 
to  be  paid  during  her  minority  to  the  widow  for  the  main- 
tenance and  education  of  the  daughter.  The  daughter  came 
of  age  on  the  15th  of  October,  1842,  and  on  the  13th  of 
Mai;ph,  1843,  the  widow  wrote  and  sent  a  letter  as  follows : 
[His  Lordship  then  read  the  letter.] 

This  letter  was  laid  before  a  general  meeting,  but  the  re- 
q^uest  therein  contained  was  not  acceded  to.  It  was  con- 
sidered, and  it  has  been  argued  before  us,  that  she  was  not 
entitled  to  the  further  allowance  claimed.  [His  Lordship 
then  read  the  articles  relating  to  the  pensions,  and  discussea 
the  construction  to  be  put  on  them.] 

We  are  of  opinion,  tnerefore,  that  the  claim  of  the  widow 
ought  to  have  been  allowed,  not  from  any  earlier  date  or  to 
any  greater  extent  than  is  stated  in  her  own  letter,  but  oa 
the  footing  of  that  letter,  viz.,  that  as  from  the  15th  of  Oc- 
tober, 1842,  her  income  had  been  reduced  to  £422. 

To  this  claim,  however,  the  association  raises  a  verv  formi- 
dable objection,  arising  from  the  lapse  of  time  and  the  equi- 
table rules  adopted  by  analogy  to  the  Statute  of  Limitations. 
To  this  it  has  been  replied  that  this  being  a  case  of  an  ex- 
j)ress  trust — the  fund  being  a  trust  fund— the  rules  as  to 
time  have  no  application. 

We  are  unable  to  accede  to  this  view.  Thel!re  was  no  re- 
lation of  trustee  and  cestui  que  trust  between  any  person  or 
persons  and  Mrs.  Flower  or  her  representative.  The  man- 
agers, it  is  true,  are  called  trustees,  but  they  are  trustees  (so 
far  as  they  are  trustees  at  all)  for  the  association,  not  for 
persons  having  claims  against  the  property  of  the  associ- 
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ation.  It  is,  in  our  judgment,  inipossible  to  distinguish  this 
605]  case  from  the  case  of  a  claim  against  the  Equitable  *As- 
surance  Office,  or  any  other  mutual  assurance  society,  whose 
accumulated  funds  and  current  income  are  the  sole  assets 
out  of  which  a  claim  in  respect  of  a  policy  could  be  satisfied. 
There  is  no  fiduciary  relation  between  such  a  body  or  its 
trustees  and  a  policy-holder  or  the  grantee  of  an  annuity. 

Even  in  the  case  of  a  common  partnership,  where  the  sur- 
viving partner  took  the  duty  of  realizing  the  assets  and 
winding  up  the  affairs  of  the  partnership  for  the  benefit  of 
himself  and  the  estate  of  the  deceased  partner,  it  was  held 
by  the  House  of  Lords  in  Knox  v.  Oye  Q)  that  a  suit  by  the 
representative  of  the  latter  was  barred  by  the  lapse  of  six 
years. 

We  are  unable  to  suggest  any  principle  on  which  this 
fund,  society,  or  association,  or  whatever  it  may  be  called, 
is  precluded  from  setting  up  the  same  defence.  It  is  said 
that  in  this  case  the  fund  has  become,  from  accumulations 
at  high  compound  interest,  very  rich ;  but  it  is  easy  to  con- 
ceive that  the  converse  might  nave  happened,  while  at  the 
same  time  it  is  difficult  to  see  why  contributions  should  be 
levied  from  the  civil  servants  of  1867  to  1874  to  meet  a  claim 
which  ought  to  have  been  satisfied,  and  might  have  been  en- 
forced, out  Qf  the  income  of  1843.  The  defence  arising  from 
lapse  of  time  must  be  the  same,  whether  the  association  be 
rich  or  poor. 

The  claim,  however,  appears  to  be  in  substance,  a  claim 
to  a  sum  of  money  payable  de  anno  in  annum^  and,  as  to 
so  many  of  such  annual  sums  as  became  due  within  six 
years  before  the  filing  of  the  bill  with  interest  from  the  fil- 
ing of  the  bill,  we  think  the  plaintiffs  are  entitled  to  a  decla- 
ration and  decree.  The  amount  can  be  easily  calculated 
and  put  into  the  decree. 

Oar  order  will  be  to  discharge  the  decree  of  the  Vice- 
Chancellor  and  in  lieu  thereof  to  dismiss  the  plaintiffs'  bill 
so  far  as  regards  the  first  part  of  the  prayer,  to  declare  that 
there  ought  to  be  paid  to  the  plaintiffs  the  sum  of  £ 
(being  the  amount  which  accrued  due  to  Mrs.  Flower  in  re- 
spect of  an  annuity  of  £78  between  the  30th  of  July,  1861, 
and  the  23d  of  December,  1863),  with  interest  thereon:  at  6 
per  cent,  from  the  30th  of  July,  1867,  the  date  of  the  filing 
of  the  bill. 

Although  this  is  a  very  small  matter  compared  with  the 
506]  real  *claim  made  in  the  suit,  we  think  we  are  justified 
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under  all  the  circumstances  of  the  case  in  not  making  any 
order  as  to  costs. 

And  we  desire  to  repeat  what  was  said  by  us  at  the  close 
of  the  arguments,  that  the  association  in  its  present  circum- 
stances would  be  acting  properly  in  not  insisting  on  the  lapse 
of  time  with  respect  to  Mrs.  Flower's  application  of  March, 
1843,  which  we  think  was  refused  under  a  misconception  as 
to  the  meaning  and  legal  eflEect  of  the  rules  of  1825. 

Solicitor  for  the  plaintiffs :  Mr.  Tf.  A.  Day. 

Solicitors  for  the  Trustees  of  the  Fund :  Messrs.  Fresh- 
fields  <6  WilliaTjfis. 

Solicitors  for  the  Secretary  of  State :  Messrs.  Lavjford  & 
Waterhouse, 
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♦Great  Western  Insurance  Company  v.  Cunliffe.  [525 
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AgtnP^ComminUm  frum   other  tide — Charges — Ingwranoe — Negligence — Remedy 

at  Law. 

A  marine  insurance  company  in  New  York  appointed  a  firm  of  merchants  in  Lon- 
don their  agents  for  settling  claims  in  England  and  for  eflfe<;ting  reinsurances.  For 
settling  the  claims  the  agents  were  to  receive  a  fixed  percentage,  but  nothing  was  pro- 
vided as  to  remuneration  for  reinsuring.  According  to  the  custom  as  between  un- 
derwriters and  brokers,  the  agents  were  allowed  by  the  underwriters  6  per  cent,  on 
each  reinsurance ;  and  also  at  the  end  of  the  year,  on  the  general  balance  between 
the  underwriter  and  the  broker,  12  per  cent  on  the  pcofits  of  the  year,  if  there  were 
profits.  The  firm  in  London  were  in  the  habit  of  receiving  both  these  percentages, 
but  only  the  6  per  cent,  was  mentioned  in  their  accounts  sent  to  the  insurance  com- 
pany. The  company  discovered  this  in  1866,  but  made  no  objection  to  it  until  1868. 
In  1869  the  company  filed  a  bill  against  the  firm  in  London  for  an  account  in  which 
the  12  per  cent  should  be  accounted  for ;  claiming  also  repayment  of  certain  sums  as 
interest ;  and  praying  that  the  firm  in  London  might  in  the  account  be  held  liable 
for  neglect  in  not  reinsuring  a  certain  vessel : 

Hddf  that  under  the  circumstances  the  firm  in  London  were  entitled  to  retain  the 
12  per  cent  received  by  them  as  remuneration;  and  were  also  entitled  to  the  interest 
charged  by  them : 

Held,  further,  that  the  loss  sustained  by  the  alleged  neglect  of  the  firm  in  London 
could  only  be  recovered  at  law  ;  and  that  the  bill  must  therefore  be  dismissed. 

Decree  of  Bacon,  V.C.  reversed. 

The  bill  in  this  case  was  filed  by  the  Great  Western  In- 
surance Company,  a  marine  Insurance  company  at  New 
York,  against  Mr.  John  C,  Pickersgill  Cunlilfe  and  Mr.  W. 
C.  Pickersgill,  as  representing  the  firm  of  Pickersgill  &  Son, 
merchants  in  Londoo,  formerly  agents  for  the  company, 
10  Eng.  Rep.  71 
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charging  them  with  negligence,  and  with  making  charges 
improperly,  and  praying  for  an  account. 

in  Jane,  1858,  Mr.  Lathers,  the  president  of  the  Great 
Western  Insurance  Company,  wrote  to  Messrs.  Pickersgill 
&  Son,  stating  that  the  company  proposed  to  make  some  of 
its  policies,  on  cargoes  of  cotton  and  other  produce  destined 
for  Europe,  adjustable  and  payable'by  an  agent  in  London 
or  Liverpool  in  case  of  loss  or  claim,  and  that  the  object  of 
526]  this  letter  was  to  ascertain  if  such  an  *appointment 
would  be  agreeable  to  Messrs.  Pickersgill  &  Son,  and  what 
compensation  they  would  expect  for  such  service. 

To  this  Messrs.  Pickersgill  &  Son  answered  that  they 
would  have  much  pleasure  in  undertaking  the  agency  for 
settling  and  paying  claims,  on  the  usual  terms,  say  2^  per 
cent,  on  the  amount  paid. 

The  president  acknowledged  the  receipt  of  this  letter,  and 
wrote  again,  giving  directions  as  to  the  books  to  be  kept,  so 
as  to  give  the  company  the  benefit  of  the  prompt  ana  effi- 
cient attention  of  Messrs.  Pickersgill  &  oon  in  each  case. 
And  he  proceeded  to  say,  ''Of  course  the  company  will  ex- 
pect to  pay  you  for  all  disbursements  of  this  character  which 
you  may  aeem  it  judicious  to  make  to  protect  its  interest  in 
any  way.  And  perhaps  it  would  be  well  for  you  to  employ 
an  intelligent  clerk  at  a  moderate  salary,  and  set  apart  a 
special  desk  for  his  use  at  the  expense  of  the  company,  as, 
with  your  permission,  we  shall  frequently  have  reinsurance 
and  other  business  negotiations  to  make  through  you.  Our 
southern  cotton  business  is  very  large  and  increasing,  and 
often  rec[uires  heavy  reinsurances  on  cargoes  by  British  ves- 
sels which  we  canno't  always  get  covered  here.  We  are 
compelled  to  take  these  large  amounts  as  they  come  under 
our  numerous  open  policies.  Indeed  we  often  have  exces- 
sive lines  from  East  India  and  other  distant  ports  falling  un- 
der open  policies  which  cover  bankers'  credits.  Is  it 
practicable  to  get  them  reinsured  with  your  underwriters  ? 
Could  I  rely  on  being  able  to  place  from  $50,000  to  $100,000 
through  you  at  any  time,  current  rates  ?" 

Messrs.  Pickersgill  in  answer  said,  "  With  regard  to  re- 
insurances we  do  not  anticipate  any  great  difficulty  in  effect- 
ing at  Lloyd's  any  you  may  have,  at  the  current  rates  and 
on  the  conditions  usual  at  that  establishment,  provided  that 
there  is  nothing  very  unusual  or  extraordinary  in  the  risks, 
and  that  you  give  us  instructions  to  reinsure  as  early  as 
practicable." 

Many  other  letters  passed  between  the  parties,  several  as 
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to  the  time  when  interest  was  to  be  charged  on  the  premiums 
paid. 

The  agency  began  and  was  continued  on  these  terms  until 
1863,  when  a  new  agreement,  dated  the  26th  of  June,  was 
entered  into  between  the  parties.  The  material  portions 
were  as  follows : 

"  Whereas  the  said  Great  Western  Insurance  Company  of 
New  *York  are  desirous  of  appointing  agente  in  this  [527 
country  to  take  risks  on  their  behalf,  and  to  issue  policies 
to  the  parties  in  respect  of  the  risks  so  taken,  and  tne  said 
firm  of  John  Pickersgill  &  Son  have  agreed  to  accept  such 
agency,  and  the  parties  have  agreed  to  enter  into  the  stipu- 
lations hereinafter  contained.  ^ 

"  Now  these  presents  witness,  and  the  said  parties  hereto 
do  hereby  mutually  promise  and  agree  to  and  with  each 
other  in  manner  following,  that  is  to  say : 

''  That  the  said  firm  of  Messrs.  John  Pickersgill  &  Son 
shall  become  and  be  the  exclusive  agents  of  the  Great  Wes- 
tern Insurance  Company  in  London,  for  the  purpose  of  tak- 
ing risks  upon  ships,  or  freights,  or  upon  goods,  wares,  or 
merchandises,  or  bottomry,  or  respondentia  interests,  either 
for  time  or  for  any  voyage  or  voyages,  and  the  said  firm 
shall  also  act  as  such  agents  for  the  purpose  of  investigat- 
ing, and  settling,  and  adjusting  and  paying  all  claims  tnat 
may  arise  upon  such  policies,  or  any  of  them,  and  of  resist- 
ing any  claim  or  claims  upon  such  policies  which  the  said 
Jonn  rickersgill  &  Son  may  consider  ought  not  to  be  paid : 
nevertheless  the  said  John  rickersgill  &  Son  shall  conduct 
the  business  under  the  direction  of  the  Great  Western  Insur- 
ance Company  and  subject  to  such  tvritten  instructions  as 
they  may  receive  from  time  to  time  from  the  said  company 
in  regard  to  the  conduct  of  the  said  agency." 

The  agreement  then  contained  provisions  as  to  the  books 
to  be  kept,  and  the  interest  to  be  charged,  and  the  discretion 
to  be  left  to  Messrs.  Pickersgill,  and  proceeded : 

''The  remuneration  to  the  said  firm  of  John  Pickersgill  & 
Son,  for  conducting  the  business  as  such  agents,  shall  be  as 
follows :  A  commission  of  5  per  cent,  upon  the  premiums 
made  in  each  and  every  year  during  the  continuance  of  this 
agreement.  These  commissions  to  be  calculated  upon  the 
premiums,  after  deducting  therefrom  the  discount  allowed 
to  the  assured,  and  the  usual  brokerage  of  £5  per  cent,  paid 
or  allowed  to  the  broker ;  but  in  the  event  of  any  premiums 
being  lost  the  commission  upon  such  premiums  is  to  be  cal- 
culated upon  the  net  amount,  after  deducting  the  brokerage 
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and  discount  that  would  have  been  allowed  had  such  pre- 
miums been  duly  paid  at  maturity. 

528]  *''  The  above  commissions  are  to  include  all  charges 
for  settling,  adjusting,  and  paying  losses,  averages,  or  re- 
turns on  policies  issued  in  London,  and  for  the  payment  of 
losses  on  policies  issued  at  Liverpool.  Where,  by  the  terms 
of  such  policies,  when  issued,  it  is  stipulated  that  the  pay- 
ment of  any  claim  thereunder  shall  be  made  in  London  by 
the  said  John  Pickersgill  &  Son,  the  said  John  Pickersgill 
&  Son  shall  make  no  charge  for  paj^ing  the  same." 

The  agency  under  the  last- mentioned  agreement  contin- 
ued until  some  time  in  May,  1866,  when  it  was  discontin- 
ued^ and  the  original  agency  was  continued  until  the  1st  of 
April,  1868. 

Meanwhile,  on  the- 11th  of  November,  1866,  John  Pickers- 
gill, the  father  and  senior  partner,  died.  The  business  was 
continued  by  his  son,  Mr.  J.  C.  Pickersgill  Cunliflfe,  alone ; 
but  he  and  his  brother  William  Cunlifle  Pickersgill  were 
executors  of  the  father. 

The  bill  was  filed  in  1869  against  Mr.  J.  C.  P.  Cunliflfe  and 
Mr.  W.  C.  Pickersgill,  and  in  asking  for  an  account  raised 
three  causes  of  complaint ;  the  first  was  for  not  reinsuring 
a  vessel  called  the  Roger  A.  Hiern,  the  facts  respecting 
which  were  these : 

On  the  24th  of  November,  1866,  the  secretary  of  the  com- 
pany wrote  to  Messrs.  Pickersgill  as  follows : 

"1  find  you  report  as  having  taken  £3,246  per  bark 
Robert,  New  Orleans  to  Liverpool.  As  our  line  by  this  ves- 
sel was  already  full,  please  reissue  the  warrant  you  have 
taken  ;  and,  in  order  to  prevent  a  like  occurrence  m  future, 
we  will  furnish  you  weekly  lists  of  vessels  sailing  from 
Gulf  ports  to  Europe  upon  which  we  have  full  lines,  that 
you  may  decline  risks  offered  upon  vessels  thus  reported. 
Annexed  please  find  a  list  of  vessels  from  Gulf  ports  upon 
which  we  are  already  full ;  and  should  you  have  taken  any 
risks  upon  them,  yoxx  will  please  reinsure."  .... 

Annexed  to  this  letter  was  a  list  of  thirty-seven  vessels, 
amongst  which  was  the  Roger  A.  Hiern,  sailing  from  Mobile 
to  Liverpool,  on  which  vessel  Messrs.  Pickersgill  had  taken 
an  insurance  for  £3,500.  After  attempting  to  reinsure  they 
wrote  to  the  company  that  "in  consequence  of  the  recent 
numerous  and  heavy  losses  on  cotton  in  the  Gulf  there  was 
almost  a  panic  amongst  many  of  the  underwriters  on  this 
side,  and  therefore  we  could  not  reinsure  as  you  wish,  ex- 
cept at  extraordinary  (and  what  we  considered  excessive) 
529]  *rates  [if  even  then],  especially  as  some  of  the  vessels 
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sailed  about  the  time  of  the  hurricane.  We  therefore  think 
it  better  to  inclose  you  a  list  of  the  vessels  not  arrived  on 
which  we  have  taken  lines,  and  leave  you,  if  you  deem  it 
necessary,  to  effect  reinsurance  on  your  side.  If  we  remem- 
ber rightly,  you  stated,  when  here,  that  these  risks  were 
freely  taken  in  New  York  at  1 J  per  cent,  which  will  enable 
vou  to  reinsure  at  a  considerable  proiSt,  whereas  we  should 
nave  to  do  so  at  a  loss." 

This  letter  was  received  about  the  21  st  of  December.  In 
the  meantime,  on  the  19th  of  December,  1865,  the  ship 
Roger  A.  Hiem  was  stranded  off  Mobile,  whereupon  the 
risk  taken  by  Messrs.  Pickersgill  on  behalf  of  the  company 
was  converted  into  a  loss  of  £3,600. 

The  company  complained  of  this  loss,  and  said  that  it 
was  the  duty  of  Messrs.  Picker^U,  as  acents,  to  insure 
when  directed  to  do  so.  Messrs.  Pickersgill  answered  that 
they  had  done  their  best,  and  that  their  great  anxiety  was 
to  save  the  company  from  the  loss  by  the  exorbitant  rates 
they  would  have  had  to  pay;  and  other  correspondence 
passed  between  them  on  the  subject. 

The  second  cause  of  complaint  was  that  Messrs.  Pickers- 
gill  &  Son  had  charged  interest  in  a  manner  which  the  plain- 
tiffs thought  wrong.  This  complaint  involved  no  question 
of  law,  and  the  judgments  of  their  Lordships  contain  suf- 
ficient statements  of  the  facts. 

The  third  cause  of  complaint  was,  that  in  their  accounts 
Messrs.  Pickersgill  had  not  charged  themselves  with  and 
had  retained  a  certain  allowance  of  12  per  cent,  made  to 
them  by  underwriters. 

As  to  this  it  appeared  that  there  were  two  systems  of  in- 
surance between  brokers  and  underwriters :  the  cash  system 
and  the  credit  system.  On  the  credit  system,  which  was,  at 
tlie  request  of  the  company,  adopted  by  Messrs.  Pickers- 
gill &  Son,  the  broker  is  aebitea  with  the  premium,  and 
credited  with  5  per  cent,  for  brokerage  in  his  account  with 
the  underwriter,  upon  the  insurance  being  effected.  The  ac- 
count is  continued  up  to  the  31st  of  December  in  each  vear, 
and  in  this  account  the  underwriter  is  debited  with  the 
losses  which  have  arisen  upon  the  risks  protected  by  in- 
surances; and  if  upon  the  balance  of  the  account  the 
*amount  of  the  premiums,  less  brokerage,  exceeds  [530 
the  amount  of  the  losses,  so  that  the  underwriter  has  money 
to  receive,  the  underwriter  allows  to  the  broker  a  reduction 
of  12  per  cent,  upon  the  balance  which  the  broker  pays  to 
the  underwriter.  On  the  other  hand,  if  the  losses  exceed 
the  premiums,  less  brokerage,  the  broker  does  not  receive 


566  CHANCERY  APPEALS.  [L.  R. 

1874  Great  Western  Insarance  Co.  y.  Cunlilfe.  L.JJ. 

any  allowance  upon  the  amount  of  the  premiums  which  he 
pays  in  account.  This  deduction  or  allowance  of  12  per 
cent,  is  called  discount. 

Messrs.  Pickerseill  had  retained  both  the  5  per  cent,  and 
the  12  per  cent.  The  6  per  cent,  appeared  in  their  accounts, 
but  the  12  per  cent,  did  not  appear,  and  according  to  the 
plaintiffs,  not  until  1866,  when  the  vice-president  of  the 
company  was  in  England,  was  it  discovered  that  the  firm 
were  obtaining  the  brokerage  of  12  per  cent,  from  the  un- 
derwriters. Tne  defendants  alleged  that  the  so-called  dis- 
count of  12  per  cent,  was  an  optional  payment  on  the  part 
of  the  underwriter,  and  that  it  could  not  be  enforced  as  a 
legal  claim.  It  was  calculated  upon  the  eventual  balance, 
if  any,  upon  the  account  between  them,  of  premiums  over 
losses  appearing  at  the  end  of  the  jear,  and  was,  in  fact,  a 
gratuity  to  the  oroker  to  induce  him  to  bring  a  profitable 
class  of  business  to  the  underwriter.  They  further  stated 
that  the  reinsurances  were  effected  by  them  in  their  own 
names,  and  on  their  own  responsibility,  as  the  underwriter 
on  this  side  would  not  give  credit  to  a  foreign  company, 
and  both  the  premiums  and  losses  were  carried  to  the  ac- 
count of  the  firm  by  the  underwriters,  and  not  to  the  ac- 
count of  the  company,  to  whom  the  underwriters  were 
strangers.  The  defendants  also  denied  that  this  12  per 
cent,  was  received  by  them  as  agents  of  the  plaintiffs,  for 
that  Messrs.  Pickersgill  never  were  the  agents  of  the  plain- 
tiffs for  the  purpose  of  reinsurance,  and  simply  executed 
their  orders  as  broker?. 

The  defendants  in  their  answer  further  pleaded  that  the 
remedy  of  the  plaintiffs  was  at  law,  and  claimed  the  same 
benefit  as  if  they  had  demurred. 

A  considerable  amount  of  evidence  was  adduced,  espe- 
cially as  to  the  alleged  neglect  to  reinsure,  and  the  diffi- 
cultv  of  reinsuring  the  Roger  A.  Hiern. 

The  Vice-Chancellor  Bacon  made  a  decree  for  an  account^ 
531]  *deciding  in  favor  of  the  plaintiff's  contentions  on  all 
the  points  in  dispute  (*). 

The  defendants  appealed. 

'(})  1874.  Feb.  18.  agency  in  the  full  sense  of  the  term  had 

Sir  James  Bacon,  V.  C,  after  stat-  been  undertaken  by  Messrs.  Pickersgill. 

ing  the  facts  of  (he  case,  and  reading  It  also  seemed  to  him  impossible  to 

the  letters  and  the  agreement  between  doubt  that  Messrs.  Pickersgill  did  under- 

the  company  and  Messrs.  Pickersgill,  take  from  the  beginning  the  business  of 

said  that  it  ^seemed  to  him  impossible  reinsurance  as  well  as  what  other  busi- 

to  deny,  after  reading  those  letters,  and  ness  might  be  committed  to  them  by 

having  regard,  moreover,  to  the  subse-  their  correspondents  in  New  York,  and 

quent  transactions  between  the  plain-  that  it  was  a  mistake  to  call  them  brok- 

tiffs  and  Messrs.   Pickersgill,  that  an  ers.     It  had  been  convenient  for  the 
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*Mr.  /.  Pearson^  Q.C.,  and  Mr.  Millar^  for  the  ap-  [532 
pellants :  As  to  the  sum  retained  by  us  as  discount,  it  is  al- 
ways the  custom  to  make  this  allowance  when  there  has 
been  a  profit:  XenosY.  WicTchami^),    We  had  the  same 


defendants  to  conduct  the  argument  as 
if  they  had  been  insurance  brokers ; 
but  they  were  not,  as  far  as  his  honor 
knew,  properly  called  by  that  name  in 
any  instance.  .They  were  not  brokers  ; 
they  were  described'  in  the  bill  as  being 
merchants ;  they  were  addressed  as 
merchants  ;  they  admitted  in  their  an- 
swer that  they  were  merchants,  and  in 
the  character  of  merchants,  acting  as 
agents  for  persons  in  a  foreign  country, 
but  in  their  name,  and  on  their  behalf, 
they  effected  insurances  at  Lloyd's,  not 
quA  brokers — they  were  not  brokers — 
they  were  not,  as  in  other  cases,  agents 
both  for  the  underwriters  and  the  per- 
sons insuring.  It  was  a  mistake  alto- 
gether, a  fallacy  which  had  pervaded 
the  greater  part  of  the  argument  on  be- 
half of  the  defendants,  to  treat  Messrs. 
Pickersgill  as  ever  having  been  in  any 
sense  insurance  brokers.  If  the  com- 
pany at  New  York  had  been  here  resi- 
dent and  had  desired  to  reinsure,  they 
would  have  gone  to  Lloyd's  and  have 
effected  the  insurances ;  they  would 
want  no  broker  for  that  purpose,  they 
would  go  in  their  own  persons  and  ef- 
fect the  reinsurances.  Brokers  might 
be  usefully  employed  in  a  variety  of 
transactions  relating  to  insurances  and 
reinsurances  ;  but  a  shipping  broker  or 
an  insurance  broker  had  no  place  in 
such  a  case  as  this.  It  was,  in  short, 
an  agency  in  its  full  terms,  that  is  to 
say,  it  was  doing  by  a  hand  here  that 
which  the  hand  in  America  was  not 
lar^e  enough  to  rq^h  to  this  country 
to  do  for  itself  ;  it  is  done  for  him  and 
in  a  sense  by  him. 

Then  what  was  reinsurance  ?  An  in- 
surance company  was  practically  bound 
to  accept  any  insurance  that  was  of- 
fered to  it  for  whatever  amount,  pro- 
vided there  was  no  other  objection  ;  but 
as  according  to  the  constitution  of 
most  companies  there  was  a  limit  be- 
yond which  they  would  not  pledge  the 
liability  of  the  company,  they,  when 
the  sum  was  too  large,  reinsured  ;  that 
is  to  say,  they  effected  an  insurance 
with  another  office,  or  some  other  per- 


son, for  some  part  of  the  sum  they  had 
taken.  That  in  common  parlance  was 
called  reinsurance,  though  not  with 
very  perfect  accuracy  so  called.  The 
honesty  and  the  propriety  of  it  could 
not  be  questioned. 

His  honor  then  stated  the  facts  as  to 
the  insurance  on  the  Roger  A.  Hiem, 
and  proceeded  to  say  that  one  of  the 
questions  in  the  cause  was  whether 
there  had  been  such  neglect  on  the  part 
of  Messrs.  Pickersgill  in  not  reinsuring  a 
certain  ship  as  justified  the  plaintiffs 
in  seeking  to  be  reimbursed  for  the 
consequence  of  that  neglect.  It  might 
be  that  if  that  was  the  only  transac- 
tion between  the  parties,  or  the  only 
subject  of  difference  between  the  par- 
ties, a  bill  in  equity  would  not  lie  for 
the  purpose  ;  but  in  the  relation  which 
existed  between  these  principals  and 
their  agents,  his  honor  could  not  take 
out  of  the  transactions  between  them 
any  particular  topic  or  any  particular 
article  and  say  that  because  it  was,  in 
its  nature,  separate,  therefore  it  could 
not  be  included  in  the  relief  which  was 
sought  by  this  bill.  If  so,  the  same  . 
might  be  said  of  every  particular  item 
in  every  account,  because  every  account 
consists  of  items  ;  and  each  particular 
thing  might  be  ti^en  out  as  not  part  of 
the  account,  such  as  the  purchase  of 
goods,  advances  of  cash,  and  a  variety 
of  such  items.  If  it  Was,  as  his  honor 
thought  it  was,  a  part  of  the  duty  of 
the  agent  to  reinsure  the  ship  upon  the 
letters  which  he  received,  and  if  rein- 
surance formed  any  part  of  the  general 
agency,  it  must  be  covered  by  the 
general  agency  accounts,  and  must  be 
taken  into  consideration  when  those  ac- 
counts are  settled.  Turpin  v.  Bilton  (5 
Man.  &  G.,  455)  and  other  cases  which 
had  been  referred  to  did  not  in  the 
slightest  degree  affect  the  principle. 

His  honor  then  read  passages  from 
the  letters,  the  answers,  and  the  evi- 
dence, coming  to  the  conclusion  that 
the  agency  was  established,  the  instruc- 
tions were  definite  and  explicit,  the 
thing  to  be  done  was  one  in  the  ordi- 


(')  14  C.  B.  (N  9.),  435,  460. 
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633]  right  to  that  allowance  as  we  *had  to  the  broker- 
age, and  that  has  not  been  disputed.  Messrs.  Pickersgill 
were  general  insurance  brokers,  and  received  this  allowance 
from  the  underwriters,  not  in  respect  of  this  particular 


nary  coarse  of  basiness  which  Messrs. 
PicKerBgUl  had  undertaken,  the  excuse 
for  not  doing  it  was  in  itself  insuffi- 
cient and  could  not  be  relied  upon  in 
the  least.  In  his  honor's  opinion,  the 
defendants  had  totally  failed  in  sug- 
gestinff  excuses  for  not  reinsuring. 
Therefore,  upon  the  principles  not  only 
of  the  caaes,  but  upon  the  commonest 
principles  of  justice  and  honesty, 
Messrs.  Pickersgill  having  occasioned 
the  loss  by  neglecting  their  duty  as 
agents,  the  defendants  were  liable  to 
xmJ^e  it  good. 

The  other  matters  in  the  bUl  were 
said  to  have  been  introduced  as  pad- 
ding merely.  But  the  plaintiffs  were 
not  to  be  answered  by  such  a  sugges- 
tion as  that.  From  the  time  when  the 
agency  began,  the  agents  were  bound 
to  conduct  their  business  prudently, 
properly,  and  above  all,  faithfully;  and 
the  plaintifts  found  out  that  there  were 
certain  things  in  the  accounts  which 
they  were'entitled  to  complain  of.  They 
filed  the  bill  for  an  account,  and  there 
was  no  reason  why  they  should  not.  It 
was  said  that  the  matters  in  dispute 
might  be  decided  at  law,  and  that  tnere 
could  not  be  an  approach  to  this  court 
in  any  case  where  the  principal  had  a 
ritrht  to  have  an  account  from  the  agent. 
The  law  was  well  settled  as  to  that.  It 
was,  that  a  principal  had  a  right  to 
have  an  account  from  his  agent.  Of 
course  he  took  it  at  his  own  risk.  All 
that  could  be  expected,  or  that  could 
reasonably  be  required  from  him,  was, 
that  he  should  state  a  case  to  satisfy 
the  court  that  there  was  some  reason  to 
dispute  the  accounts  that  had  been  ren- 
dei^dd. 

His  honor  then  expressed  his  opinion 
thQ.t  the  plaintiffs  were  right  as  to  the 
question  of  interest.  But  as  to  the  al- 
lowance, that  went  upon  much  more 
delicate  ground.  Nothing  was  better 
settled  in  this  court  than  that  if  a  man 
was  an  agent,  that  is,  in  other  words, 
a  trustee — an  agent  in  a  fiduciary  char- 
acter— it  was  incompetent  to  him  to  re- 
ceive a  gratuity  of  any  sort  or  kind. 
That  could  not  be  disputed  as  a  general 
principle/ and  the  only  question  was. 


whether  it  applied  to  this  particular 
case.  Now  this  was  simply  ttie  case  of 
principals  who  could  not  be  bodily 
present  in  this  country,  but  employed 
another  to  enter  into  certain  commer- 
cial engagements  for  them.  Could  any- 
thing he  more  strictly  within  the  disci- 
pline of  a  fiduciary  employment  ?  The 
principal  stipulated  for  the  hire ;  he 
agreed  to  the  commission  to  be  pud, 
and  then  said  :  '*  Now,  go  in  my  name, 
in  my  person,  on  my  account,  for  my 
Interest,  not  for  your  own,  go  and  do 
this  thing  for  me  ;"  and  the  agent  went, 
and  in  his  discharge  of  that  duty  he 
stipulated,  or  received  a  benefit  for 
himself  not  included  in  the  contract 
between  himself  and  his  principal. 
Was  there  an  instance  to  be  referred  to 
where  that  had  been  allowed  in  a  court 
of  equity?  There  were  plenty  of  in- 
stances to  the  contrary,  but  no  case  in 
which  it  ever  happened  that  such 
agents  fis  these  gentlemen  were  had 
stipulated  for  themselves,  or,  without 
stipulation,  had  received  for  themselves 
any  benefit  of  that  nature.  If  Mr. 
Lathers  had  been  here  in  his  own  per- 
son, as  president  of  the  society,  he 
would  have  effected  the  insurance  for 
himself,  and  would  not  have  wanted  a 
broker.  If  it  suited  these  gentlemen, 
in  the  course  of  their  business,  to  have 
dealings  on  another  footing,  well  and 
good.  They  were  perfectly  competent 
to  do  so,  but  were  not  competent  to 
take  an  allowance  which,  if  it  was  made 
at  all,  would  have  been  made  in  favor 
of  the  principal.  If  it  was  their  inten- 
tion to  do  so,  then  the  observation  of 
Lord  Justice  James,  in  the  case  of  Qtieen 
of  Spain  v.  Parr  (39  L.  J.  (Ch.),  73, 
76),  applied  directly  :  "  If  a  man  is  go- 
ing to  charge  commission,  let  him  say 
it  is  commission." 

Then  it  was  said  that  because  this 
was  discovered  in  1866.  and  the  bill 
had  not  been  filed  till  1869,  there  had 
been  acquiescence.  It  was  easy  to  un- 
derstand that  there  was  not  any  very 
great  disposition  to  quarrel  with  per- 
sons who  had  been  so  long  connected 
together  in  important  transactions  of 
tiiis  kind,  and    his    honor    could    not 
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transaction,  but  on  the  balance  of  all  the  transactions,  and 
it  would  *be  impossible  to  say  what  part  of  it  be-  [534 
longed  to  any  one  transaction.  Moreover,  the  plaintiffs 
knew — at  all  events  since  1866 — that  we  were  receiving  this 
bonus ^  and  yet  they  made  no  complaint.  As  to  th^  interest, 
we  are  clearly  right,  and  thus  two  out  of  the  three  heads  of 
complaint  are  disposed  of.  The  third,  which  relates  to  the 
loss  of  the  ship,  is  a  question  of  ^aegligence,  and  must  be 
tried  at  law.  It  is  essentially  a  question  for  a  commercial 
jury:  Moxonv.  Bright C), 

Mr.  Kay^  Q.C.,  and  Mr.  Marten,  Q.C.  (Mr.  Benjamin^ 
Q.C.,  with  them),  for  the  plaintiffs :  We  employed  Messrs. 
Pickersgill  as  our  agents,  and  they  acted  for  us  as  if  they 
were  our  secretaries.  They  were  merchants  and  not  insur- 
ance brokers,  and  had  no  right  to  retain  any  allowance. 
They  were  bound  to  make  this  known  to  their  princi- 
pals, and  could  not  put  the  money  in  their  pockets.  The 
terms  between  the  parties  were  fixed,  and  they  had  no 
right  to  more.  It  is  said  that  there  was  a  custom  to  this 
effect,  but  we  cannot  be  bound  by  it  unless  we  knew  it : 
Queen  qf  Spain  v.  Parr  (') ;  Turnbvll  v.  Garden  (").  We 
have,  as  principals,  a  right  to  an  account :  Makepeace  v. 
Rogers  (*).  Tne  question  of  neglect  is  no  doubt  a  ques- 
tion of  law,  but  may  be  raised  in  equity :  Piggott  v.  TFtZ- 
liairis  (•)• 

Mr.  Millar,  in  reply. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  decree 
of  the  Vice-Chancellor  must  be  reversed. 

Though  filed  as.a  bill  for  a  general  account  between  prin- 
cipal and  agent,  the  bill  was  really  filed  for  the  purpose  of 
getting  the  opinion  of  this  court  upon  three  questions,  and 
three  questions  *only ;  in  fact,  that  is  the  mode  in  [535 
which  the  bill  itself  states  the  case. 

think  that  the  lapse  of  time  furnished  ivhat  the  damage  was  which  thej  had 

the    least    reason    why  the    plaintiffs  sustained.     His  nonor  would  have  been 

should  not,  when  they  discovered  it,  very  much  pleased  if  a  jury  had  liad  to 

have  the  accounts  overhauled  and  pat  consider  this  question  ;  but  the  law  re- 

upon  the  right  basis,  and  made  consist-  quired  him  to  do  so,  and  it  was  a  duty 

ent,  not  only  with   the   principles  of  from  which  he  could  not  retire.     The 

this  court,  but  with  the  principles  of  account  must    be  taken  in    the  way 

fair  dealing  between  the  fMUties.     The  prayed  by  the  bill,  and  the  defendants 

plaintiffs  were  entitled  to  a  declaration  must   pay  the   plaintiffs'  costs  to  the 

that  this  loss  happened  in  the  course  hearing, 

of  transactions— and  was  not  a  separate  (')  Ijaw  Rep.,  4  Ch.,  292. 

transaction— not  a  thing  which  could  ¥)  89  L.  J.  (Ch.),  73. 

be  severed  from  the  ominary  agency  (')  88  Ibid.,  831. 

subsisting  between  the  parties.    They  (*)  4  D.  J.  &  S.,  649. 

were  entitled  to  the  relief  asked  in  that  if)  6  Madd.,  95. 
respect,   and  it  must    be    ascertained 
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One  question  is,  as  to  neglect  with  respect  to  the  reinsur- 
ance of  a  ship  followed  by  the  loss  of  the  ship ;  the  next  is 
the  question  of  interest ;  and  the  third  is  the  question  of  dis- 
count. Those  are  the  only  questions  which  have  arisen, 
and  the  plaintiffs  so  state.  That  being  so,  there  is  upon  ^ 
the  face  of  the  bill  an  admission  against  the  plaintiffs  that 
but  for  those  questions  there  would  be  nothing  to  litigate 
about  in  this  court  or  in  ^ny  court. 

Now,  how  do  those  three  questions  stand  ?  First  of  all,  with 
respect  to  the  interest,  I  am  of  opinion  that  the  case  intended 
to  be  made  by  this  bill  has  wlioUy  failed.  The  case  in- 
tended to  be  made  by  the  bill  was,  not  that  the  defendants 
were  not  entitled  to  claim  interest  with  respect  to  the  moneys 
that  they  paid,  but  that,  instead  of  charging  interest  from  the 
end  of  the  year,  which  was  the  proper  time  to  do  it,  they 
charged  the  interest  from  the  time  at  which  the  actual  sums 
were  paid  during  the  year ;  and  the  plaintiffs  allege,  there- 
fore, that  the  interest  during  that  portion  of  the  year  ought 
to  be  disallowed.  Then  the  answer  to  it  is,  that  if  the  de- 
fendants had  been  so  minded,  they  were  entitled  to  have 
charged  interest  from  the  time  the  premium  was  paid,  or 
supposed  to  have  been  paid ;  but  they  did  not,  and  only 
charged  interest  from  the  end  of  the  year,  which  is  upon 
the  pleadings  admitted  to  be  right.  *  The  accounts  are  pro- 
duced, and  there  is  no  trace  of  any  such  interest  being 
charged,  except  at  the  end  of  the  year.  That  was  the  mode 
of  charging  interest  up  to  the  end  of  the  year,  year  by  year 
upon  the  account,  as  the  account  then  stood,  which  went 
on  from  the  beginning  of  the  account  to  the  end  of  the 
agency.  The  course  of  dealing  between  the  parties  is  estab- 
lished by  a  succession  of  accounts. 

The  next  question  relates  to  what  are  called  the  premiums 
or  discount — the  allowance  or  gratuity  which  brokers-  re- 
ceive from  the  persons  ^uth  whom  they  effect  insui-ances. 
Now,  the  case  upon  that  is  this:  the  plaintiffs  say,  "You 
are  our  agents,  and  you  have  received  a  gratuity  in  the 
course  of  that  agency  which  you  ought  not  to  keep.  You 
are  mere  agents,  and  according  to  the  principle  of  the  court, 
a  mere  agent  has  no  right  to  receive  in  the  course  of  his 
536]  agency  any  benelit  for  himself ;  he  *has  no  right  to 
make  any  profit  in  the  shape  of  discount,  or  anything  of 
that  kind."  I  believe  that  the  principle  is  correctly  laid 
down  in  the  case  of  Queen  of  Spain  v.  Farr{')j  but  the 
questions  here  are,  whether  the  agent  has  been  otherwise 
reimbursed,  and  whether  he  has  received  a  gratuity  which 

(')  39  L.  J.  (Ch.),  73. 
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his  principal  is  supposed  to  be  ignorant  of.   Whether  Messrs. 
Pickersgill  are  called  insurance  brokers,  or  insurance  agents, 
or  merchants  doing  brokerage  business  or  insurance  business, 
the  mere  name  is  a  matter  of  not  the  slightest  consequence 
whatever.     What  was  done  was  this :  these  were  gentlemen, 
merchants  in  London,  minded  to  do  insurance  business  as 
agents  of  the  plaintiffs,  and  minded- to  do  other  business  con- 
nected with  it,  and  apparently  doing  insurance  business,  not 
only  for  the  plaintiffs,  but  for  other  clients  who  came  to  them. 
As  stated  on  the  part  of  the  plaintiffs,  they  were  agents  to 
underwriters,  ana  settled  losses  in  respect  of  policies ;  and 
whether  we  call 'them  agents  or  not,  they  were  agents  or 
brokers  to  effect  reinsurances  in  those  cases  in  which  re- 
insurances were  thought  right  by  the  principals  in  New 
York.     That  was  a  part  of  the  business.     The  other  part  of 
the  business,  it  is  quite  clear,  was  the  business  which  was 
thought  to  be  the  most  profitable ;  and  it  was  not  likely 
that  the  plaintiffs  could  get  any  other  persons  to  act  as 
agents  without  allowing  them  to  obtain  the  profit  of  that 
particular  business.     Now  with  regard  to  the  other  part  of 
the  business,  which  is  the  underwriting,   with  respect  to 
settling  the  losses,   an.  actual  agreement  was  made ;  the 
terms  of  remuneration  were  reduced  to  writing ;  but  with 
regard  to  this  part,  not  only  are  the  terms  of  remuneration 
not  reduced  mto  writing,  but  no  remuneration  was  ever 
paid  by  the  plaintiffs,  or  supposed  to  be  paid  by  the  plain- 
tiffs to  Messrs.  Pickersgill  at  all.     It  was  done  by  them  to 
obtain  profit,  and  known  to  be  a  profitable  part  of  the  busi- 
ness.    It  was  not  profitable  by  reason  of  anything  which 
was  to  be  paid  by  the  plaintiffs  to  them  as  their  paid  ser- 
vants, which  seems  to  me  to  be  the  view  which  the  Vice- 
Chancellor  has  taken.     The  view  he  took  was,  that  they 
were  the  paid  agents  of  the  company,  who  could  not  do  the 
business  themselves;  but  they  w^re  not  paid  servants  to 
do  the  work,  receiving  remuneration  for  it,  and  they  were 
left  to  make  the  profit  which  was  incidental  to  the  business 
*itself.     That  was  the  character  of  their  employment,  [537 
otherwise  it  would  not  have  been  a  profitable  employment. 
The  profit  was  not  to  come  from  the  plaintiffs  in  the  shape 
of  aiy  direct  payment;  it  was  to  be  profit  which  should 
enure  to  Messrs.  Pickersgill  in  the  ordinary  course  of  that 
kind  of  business.     That  was,  the  business  of  going  to  under- 
writers and  getting  the  underwriters  to  accept  the  risks, 
paying  them  the  premiums. 

Whether  you  call  him  a  broker  or  not,  the  person  who  is 
the  agent  for  the  merchant  or  anybody  else,  by  a  well-estab- 
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lished  practice  obtains  the  insurances,  and  receives  a  dis- 
count of  6  per  cent.,  which  he  puts  into  his  owtt  pocket. 
He  is  paid  by  the  underwriter  instead  of  by  his  principal. 
And  then,  by  a  practice  quite  as  well  known,  recognized  by 
everybody  connected  with  the  business,  recognized  by  the 
courts  of  law  of  this  country,  referred  to  over  and  over 
again,  there  is  another  thing — there  is  a  gratuity  which  the 
broker  receives  upon  the  settlement  of  the  accounts,  being 
12  per  cent,  upon  the  balance,  if  the  balance  should  haj)pen 
to  be  a  favorable  one,  that  is,  if  the  underwriter  finds  it  to 
be  a  profitable  account  he  gives  12  per  cent,  upon  it  to  the 
broker  who  brought  the  business  to  him.  It  is  not,  as  I 
gather,  upon  the  particular  transaction,  but  it  is  upon  the 
whole  result  of  transactions  which  the  broker  has  introduced 
to  the  particular  underwriter,  and  is  calculated  upon  all  the 
business  during  the  whole  year.  That  is  the  established  re- 
muneration which  a  broker  receives  for  effecting  that  busi- 
ness, and  in  my  opinion  that  is  as  right  a  thing  as  the  5  per 
cent. 

The  plaintiffs 'have  never  disputed  that  the  defendants 
were  entitled  to  retain  in  their  own  pockets  the  6  per  cent. 
They  say,  * '  We  knew  that,  but  we  did  not  know  of  the  other. ' ' 
But  they  never  inquired.  Thev  say,  "We  meant  it  to  be 
according  to  the  usual  practice/'  and  they  never  made  any 
inquiry  about  it  until  the  year  1866,  when  it  appears  upon 
their  own  case  that  some  conversation  was  had  with  Messrs. 
Pickersgill,  and  that  they  then  told  the  vice-president  of 
the  company  what  the  nature  of  their  profit  was,  and  he 
communicated  it  to  the  president.  It  is  not  pretended  that 
there  was  a  shadow  of  a  complaint  by  those  gentlemen  at 
the  time ;  and  they  allowed  the  matter  to  go  on  during  the 
remainder  of  that  year,  1866,  and  during  1867,  and  part  of 
538]  *1868,  without  the  slightest  suggestion  that  there  was 
anything  wrong  in  what  these  agents  were  doing  ;  and  thev 
were  allowed  to  go  on  upon  that  understanding.  I  think 
*ihat,  after  that,  the  dispute  on  the  part  of  the  company  is 
deficient  in  honesty  as  well  as  in  law.  I  think  that,  even  if 
they  had  any  reason  to  find  fault  before,  they  ought  not  to 
have  disputed  the  thing  when  they  allowed  it  to  go  on  after 
1866.  • 

That  disposes  of  the  question  of  interest  ^nd  of  the  ques- 
tion of  the  so-called  discount. 

Then  with  regard  to  the  other  point,  I  am  of  opinion  that 
it  never  could  be  the  subject  of  a  suit  in  equity.  I  asked  in 
vain  for  any  authority,  that  as  between  principal  and  agent, 
with  an  outstanding  account  between  them,  you  can  intro- 
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dace  as  an  item  into  that  account,  an  item  of  mere  damages 
occasioned  by  the  negligence  of  the  agent  in  disobeying 
some  instructions  of  his  principal.  The  most  analogous  case 
to  it  is  that  which  I  suggested,  of  taxing  a  solicitor's  bill, 
and  taking  cash  accounts,  but  I  have  never  heard  that  in 
such  a  case  you  can  introduce  into  that  account  the  loss 
sustained  by  the  negligence  of  the  solicitor  in  carrying  on 
an  action  improperly,  or  in  never  investigating  a  case.  That 
must  be  left  to  tne  common  remedy  of  an  action  at  law  for 
negligence.  In  Piggott  v.  WilUa7ns{')y  a  solicitor  having 
secunty  for  his  costs,  filed  a  bill  to  enforce  that  security ; 
and  there  was  a  cross  bill  saying  that  there  was  nothing 
due,  because  there  had  been  so  much  negligence  that  the 
solicitor  was  not  entitled  to.  recover.  A  demurrer  was  there 
allowed,  but  that  was  totally  different,  and  would  be  a  clear 
case,  for  the  question  would  necessarily  arise  with  regard 
to  the  security.  But  with  that  single  exception,  no  case  is 
suggested  in  which  an  action  for  negligence  has  been  brought 
into  this  court  merely  because  there  has  been  some  money 
account  between  the  person  who  has  been  the  employer  and 
the  person  who  has  been  the  employed  in  the  matter  in  which 
the  supposed  negligence  has  arisen. 

I  am  of  opinion,  therefore,  that  the  bill  was  not  right. 
The  answer  takes  the  objection  as  if  the  bill  had  been  de- 
murred to,  and  I  am  of  opinion  that  a  demurrer  would  have 
been  allowed ;  and  all  the  three  points  raised  being  decided 
against  the  ^plaintiffs,  the  only  consequence  is,  that  [539 
the  bill  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.:   I  am  of  the  same  opinion. 

The  first  question  I  will  consider  is,  what  remuneration 
were  Messrs.  Pickersgill  entitled  to  charge  the  plaintiffs  for 
acting  as  agents  for  the  plaintiffs  in  eft'ecting  reinsurances 
and  making  themselves  liable  to  pay  the  premiums  on  those 
reinsurances  ? 

Now^  the  plaintiffs,  being  a  large  insurance  company  in 
New  York,  by  the  letter  of  the  15th  of  June,  1858,  proposed 
to  Messrs.  Pickersgill  to  act  as  their  agents  for  the  purpose 
of  paying  the  amount  due  on  policies  when  losses  occurred 
which  they  were  going  to  make  payable  in  England.  That 
was  the  principal  matter  which  they  wished  to  employ  them 
for,  and  they  asked  what  would  be  the  charge  which  Messrs. 
Pickersgill  would  *make  if  they  were  appointed  agents  for 
that  purpose  ;  and  they  answered  that  their  charge  would 
be  2 J  per  cent. :  those  were  the  usual  terms  for  settling  and 
paying  claims.     Then  the  plaintiffs  accept  that  offer,  and 

(1)  6  Madd.,  95. 
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mention  in  the  letter  in  wliich  they  accept  the  offer  that  "  we 
shall  frequently  have  reinsurance' and  other  business  negoti- 
ations to  make  through  you  ;"  but  they  ask  no  question  as 
to  what  will  be  the  charge  which  Messrs.  Pickersgill  will 
make  for  effecting  such  reinsurances.  Messrs.  Pickersgill 
accept  that  offer,  and  the  business  goes  on  betwe^jn  the  two 
parties,  in  the  course  of  which  reinsurances  to  a  large  amount 
are  effected.  In  the  accounts,  as  far  as  we  have  them  before 
lis,  Messrs.  Pickersgill  in  fact  charge  the  company  vnth  the 
full  amount  of  premiums,  with  interest  payable  from  the  1st 
of  January  succeeding  the  time  when  tne  particular  insur- 
ances are  made ;  and  the  plaintiffs  go  on  settling  the  ac- 
counts, and  paying  from  time  to  time  during  the  eight  years, 
making  no  objection  to  that  mod^  of  charging.  It  is  obvious 
from  that  that  they  are  not  charged  any  brokerage,  nor  do 
thev  pay  it. 

Then  it  is  quite  obvious  that  they  must  have  known,  and 
they  do  not  deny  that  they  did  know,  that  Messrs.  Pickers- 
gill were  to  be  remunerated  by  receiving  a  certain  allowance 
or  discount  from  the  underwriters  with  whom  they  made  the 
bargains.  It  was  easy  to  ascertain  by  inquiry  what  was  the 
540]  usual  and  ordinary  charge  which  ^agents  who  effect  re- 
insurances are  entitled  to  make.  If  a  person  employs  an- 
other, who  he  knows  carries  on  a  large  business,  to  do 
certain  work  for  him,  as  his  agent  with  other  persons,  and 
does  not  choose  to  ask  him  yvhat  his  charge  will  be,  and  in 
fact  knows  that  he  is  to  be  remunerated,  not  by  him,  but  by 
the  other  persons — which  is  very  common  in  mercantile  busi- 
ness—and  does  not  choose  to  take  the  trouble  of  inquiring 
what  the  amount  is,  he  must  allow  the  ordinary  amount 
which  agents  are  in  the  habit  of  charging. 

Now  when  we  look  at  the  reasons  which  are  alleged  why 
the  Great  Western  Insurance  Company  should  not  allow  the 
defendants  to  retain  the  ordinary  cnarge — it  seems  to  me  im- 
material whether  vou  call  the  agent  a  broker  or  not — all  we 
find  is,  that  they  Aid  not  discover  this  practice  as  to  the  un- 
derwriters allowing  the  12  per  cent,  upon  any  profit  that 
might  be  made  on  the  business  as  between  the  broker  and 
the  underwriter  until  the  year  1868.  But  is  that  any  reason 
why  they  should  be  allowed  to  reopen  this  matter,  and  have 
an  account,  and  obtain  a  share  or  the  whole  of  that  12  per 
cent,  for  themselves?  I  entirely  agree  with  what  the  Lord 
Justice  has  said,  that  they,  having  discovered  it  in  the  year 
1866,  ought  to  have  stopped  it  at  once,  and  not  to  have  gone 
on  dealing  for  two  years  without  making  an  objection,  and 
then  saying  what  they  did.     There  is  no  reason  to  suppose 
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that  Messrs.  Pickersgill  would  have  consented  to  act  for 
them  on  any  other  than  the  ordinary  footing ;  and  I  think  it 

grobable  that  if  the  plaintiffs  had  in  1866  gone  to  Messrs. 
ickersgill  and  said,  "  You  must  give  us  the  12  par  cent.," 
Messrs.  Pickersgill  would  have  declined  the  business  on 
those  terms. 

It  seems  to  me  also  quite  clear  on  the  question  of  interest ; 
because  the  thing  has  long  been  settled  with  reference  to 
this  very  peculiar  business  of  insurance  agents  and  brokers, 
that  though  the  premium  may  never  have  been  paid  by  the 
assured  to  the  broker,  and  may  not  have  been  paid  by  the 
broker  to  the  undei-writer,  yet  as  between  the  assured  and 
the  broker  it  is  considered  to  have  been  paid  from  the  mo- 
ment of  the  insurance  being  effected,  and  the  broker  makes 
his  own  bargain  with  the  underwriter  when  the  premium  is 
to  be  paid  here.  It  appears  to  me  to  be  perfectly  *cor-  [541 
rect,  and  that  there  is  no  reason  at  all  why  this  account 
should  be  taken  and  the  matter  reopened  for  the  purpose  of 
fishing  inquiries,  for  which  there  is  no  occasion  or  ground 
whatever,  whether  payments  were  made  to  the  underwriters 
on  the  1st  of  January  or  some  time  afterwards.  It  appears 
to  me  there  is  no  right  to  make  any  such  inquiries. 

I  also  entirely  a^ee  that  as  to  the  last  matter  it  is  not  a 
case  for  a  Court  of  Equity,  but  is  a  case  for  a  Court  of  Law 
only.  Though  in  general  I  am  very  sorry  to  send  persons 
from  this  court  to  bring  their  suits  in  another  court,  yet  in 
this  particular  case  I  cannot  help  thinking  that  it  is  really  a 
case  for  a  mercantile  jury  to  say  whether  there  has  been 
negligence  in  not  reinsuring  this  ship,  for  which  negligence 
the  defendants  ought  to  be  liable.  I  am  very  glad  not  to  be 
obliged  to  express  an  opinion  one  way  or  other  on  the  sub- 

1'ect,  no  case  having  been  cited  to  us  in  which  the  Court  of 
Squity  ever  has  taken  upon  itself  to  decide  such  a  question. 
I  am  of  opinion  that  the  court  is  not  called  upon  to  decide 
it,  when  the  objection  is  taken  as  it  is  here. 
The  bill  is  dismissed  with  costs. 

Solicitors  for  the  plaintiffs:  Messrs.  Hollams^  Son  <6 
Coward. 

Solicitors  for  the  defendants :  Messrs.  WalfonSj  Buhb  & 
Walton. 

An  agent  cannot  act  for  both  parties  Union,  etc.,  86  N.  Y.  Rep.,  179  ;  Bent- 

to  a  transaction  requiring  the  exercise  ley  v.  The  Columbia,  etc.,  17 N.  Y.,  423  ; 

of  judgment  or  discretion.     If  he  do  so  Wardens,  etc.,  v.  Wardens,  etc. ,  81  How. 

•without  the  knowledge  and  approba-  Prac.  Rep.,  381;  Bridenbeckerv.LotoeU, 

tion  of  his  principal  the  latter  may  82  Barb.,   11;  Eosevelt  v.  Braper,  23 

avoid  it :  If.  T.,  etc.,  v.  National,  etc.,  N.  Y.,  819;  Smith  v.  City  of  Albany,  7 

14  N.  Y.  Rep.,  85 ;  Hartehome  v.  The  Lansing,  14. 
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Nor  can  an  agent  to  purchase  buy 
from  himself,  nor  act  for  his  own  ad- 
vantage :  Corikey  v.  BoTvd,  84  Barb., 
276,  affirmed  36  N.  Y.,  480,  8  Abb. 
Prac.  Rep.,  N.  S.,  415;  Bha/rman  v. 
Brandt,  L.  R.,  6  Q.  B.,  720 ;  QatUd  v. 
Gordd,  36  Barb.,  270,  S.  C,  41  Barb., 
654,  affirmed  by  default,  41  N.  Y.,  619; 
McDonald  v.  Lord,  26  How.  Prac.,  404, 
1  Robertson,  7;  Bitt  v.  Washington, 
etc.,  41  Barb.,  858 ;  Crounse  v.  Hynda, 
89  Barb.,  625. 

The  same  person  cannot  appear  in  a 
justice's  court  as  attorney  for  both  par- 
ties :  Sherwood  v.  Saratoga,  etc.,  15 
Barb.,  650. 

A  director  of  a  corporation  cannot 
deal  with  the  corporation  or  its  prop- 
erty for  his  own  advantage :  Hoyle  v. 
Plattsburgh,  etc.,  54  N.  Y..  815.  See 
notes  to  Mookenee  v.  Mookerjee,  11  Eng. 
Rep.,  — and  Parker  v.  McKenna,  11 
Eng.  Rep.,  — . 

After  a  corporation  has  virtually 
ceased  to  exist,  a  trustee  may  purchase 
under  a  legal  public  sale :  Murray  v. 
VanderbUt,  89  Barb.,  142. 

And  where  a  life  insurance  company 
issued  a  policy  insuring,the  life  of  its 
agent  with  a  clause  that  it  should  ^ot 
be  valid  until  countersigned  by  such 
agent,  who  died  without  countersigning 
the  policy,  held  it  was  invalid :  Backer  v. 
American  PoptUar,  etc. ,  108  Mass. ,  244. 

Where  an  agent  is  authorized  to  pur- 
chase goods  his  principal  is  not  bound 
by  a  purchase  in  the  name  of  the  agent : 
Pickerina  v.  DemerriU,  100  Mass.,  416. 

A  broker  employed  to  sell  or  ex- 
change real  estate,  who  is  to  receive 
compensation  from  both  parties,  can- 


not recover  from  either :  Pugdey  v. 
Murray,  4  E.  D  Smith,  245. 

Otherwise  if  the  fact  be  known  to 
the  parties :  Stetoart  v.  Mather,  82 
Wisconsin,  845,  850-6. 

Or  if  he  be  merely  an  agent  to  intro- 
duce the  principals  who  themselves 
conduct  the  negotiations:  Mulien  v. 
Kertsdeb,  7  Bush  (Ky.),  855  ;  SteuHiH  v. 
Mather,  82  Wisconsin,  855. 

When  the  fact  that  the  same  person 
is  dealing  in  his  own  behidf  and  also 
as  agent  for  another,  appears  upon  the 
face  of  commercial  paper,  there  can  be 
no  Ixnui,  fide  holder  thereof :  Claflin  v. 
Taylor,  25  N.  Y.,  293,  24  How.  Prac., 
1,  reversing  86  Barb.,  540. 

If  an  agent  contract  for  his  own  bene- 
fit with  a  third  person  the  principal 
must,  as  soon  as  he  learns  the  fact,  dis 
affirm  it  promptly  or  he  wUl  be  'bound 
by  the  contract :  Bmce  v.  Davenport,  1 
Abb.  Court  Appeals  Dec,  238,  revers- 
ing 86  Barb. ,  849. 

Although  an  agent  or  officer,  cannot, 
as  such,  make  a  contract  with  himself, 
and  so  bind  his  principal  to  himself, 
his  principal  is  nevertheless  bound  to 
pay  for  property  used  by  his  agent,  in 
the  faithful  discharge  of  his  duty,  for 
purposes  within  his  authority,  and  the 
measure  of  compensation  is  the  fair 
value  of  the  property  so  used.  When 
an  agent  or  officer  of  a  corporation  in 
good  faith,  in  the  proper  discharge  of 
his  duty,  applies  his  own  money  or 
makes  use  of  his  own  chattels  for  the 
pro|tor  uses  of  the  corporation,  he  may 
recover  for  'Such  money  or  such  use : 
Bider  v.  Union,  etc.,  5  Bosw.,  85,  af- 
firmed 28  N.  Y.,  879. 


[Law  Reports,  9  Chancery  Appeals,  641.] 
L.JJ.,  June  2,  4,  1874. 

Cottrell  v.  Finney. 

[1878    C.     78.] 

Transfer  of  Mortgage — Interest — Payment  of  Interest  before  Transfer, 

An  estate  subject  to  a  mortgage  was  vested  in  C.  upon  trust  to  set  apart  out  of  the 
rents  a  fixed  yearly  sum,  out  of  which  he  was  to  pay  the  interest  on  the  mortgage 
and  accumulate  the  residue  as  a  sinking  fund  to  pay  off  the  principal  In  June,  1864, 
the  interest  being  in  arrear,  the  mor^agees  advertised  the  property  for  sale.  C. 
thereupon  applied  to  F.  to  pay  off  the  mortgagees  and  take  a  transfer,  which  he 
agreed  to  do.  The  mortgagees  would  not  stop  the  sale  unless  the  whole  arrear  of 
interest  and  tiieir  costs  were  paid  them,  which  F.  at  once  did ;  and  he  subsequently 
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paid  them  the  intereet  down  to  September,  1864.  The  transfer  was  not  made  till 
August,  1866,  and  it  purported  to  transfer  the  principal  sum  with  interest  only 
from  September,  1864.  A  contemporaneous  aeed  was  executed  by  which  C. 
*purported  to  charge  the  estate  with  the  payment  of  a  principal  sum  made  up  [549 
of  the  payments  by  F.  in  1864,  and  the  costs  and  interest  thereon.  It  was  admitted 
that  this  deed  was  invalid,  as  being  beyond  the  powers  of  the  trustee.  A  bill  for  re- 
demption having  been  filed  by  the  beneficial  owners : 

Hdd  (reversing  the  decision  of  Hall,  V.C),  that  F.  was  entitled  to  charge  in  his 
accounts  tlie  sums  paid  by  him  in  1864  for  interest,  notwithstanding  the  form  of  the 
deeds  of  1865,  and  tlie  fact  that  C.  was  guilty  of  a  breach  of  trust  in  allowing  the  in- 
terest to  be  in  arrear. 

This  wa.8  an  appeal  by  the  defendant  Finney  from  part  of 
a  decree  oiE  Vice-Chancellor  Hall. 

Mr.  Tulk,  bv  will,  dat^d  the  23d  of  September,  1848,  de- 
vised the  real  estates  mentioned  in  the  seven  schedules  to 
his  will  to  the  use  of  trustees  in  fee ;  in  trust,  until  his  mort- 
gage debts  had  been  paid,  to  raise  out  of  the  rents  £1,600 
•  i)er  annum,  and  apply  it  first  in  paying  the  interest  on  his 
mortgages,  and  then  to  accumtilate  the  surplus  to  form  a 
fund  for  paying  off  the  principal.  Subject  as  above,  he  di- 
rected that  the  estates  in  the  seven  schedules  should  be  held 
on  the  trusts  therein  declared  concerning  the  same  respect- 
ively, the  trusts  of  the  property  in  the  seventh  sch^ule 
being  for  his  daughter,  Sophia  Augusta  Cottrell,  for  life,  for 
her  separate  use,  with  a  restraint  upon  anticipation,  and  af- 
ter her  death  (subject  to  a  power  given  to  her  of  appointing 
a  life  interest  to  her  husband)  upon  trusts  for  her  children. 

The  testator  died  in  1849.  After  his  death  proceedings 
were  taken  for  the  execution  of  the  trusts  of  his  will  by  the 
court,  and  by  an  order  of  the  court  in  1853  directions  were 
given  for  apportioning  the  incumbrances  upon  the  estates  in 
the  several  scheduled,  and  it  was  ordered  tnat  £2,819  3^.  Sd. 
should  be  charged  on  the  property  in  the  seventh  schedule. 
Charles  Herbert  Cottrell  and  Greor^e  Edward  Cottrell  were 
appointed  trustees  of  the  property  in  the  seventh  schedule, 
and  were  ordered  to  set  apart  out  of  the  rents  of  that  prop- 
erty the  yearly  sum  of  £246,  and  to  pay  the  interest  on  the 
mortgage,  and  accumulate  the  residue  as  a  sinking  fund  for 
jyayment  of  the  principal. 

The  arrangement  for  making  the  property  in  the  seventh 
schedule  liable  only  to  the  £2,819  3«.  8c2.,  was  carried  into 
effect  with  the  concurrence  of  the  mortgagees,  so  that  this 
property  became  subject  only  to  a  mortgage  in  fee  for  that 
sum.  In  1860  the  mortgagees  transferred  their  security  to 
Pearce,  Macnair  and  Winter. 

*In  June,  1864,  Pearce,  Macnair  and  Winter,  whose  [543 
interest  was  in  arrear,  advertised  the  estate  for  sale,  and 
Mr.  Finney  was  applied  to  on  behalf  of  G.  E.  Cottrell,  the 
10  Eng.  Rep.  73 
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surviving  trustee,  to  pay  them  off  and  take  a  transfer.  This 
he  agreed  to  do,  but  the  mortgagees  refused  to  stop  the  sale 
unless  the  arrears  of  interest  and  the  auctioneer's  charges 
were  at  once  paid.  Finney,  accordingly,  on  the  14th  of 
June,  paid  them  the  amount,  which  was  £195  8^.,  and  on  the 
19th  of  September,  1864,  he  paid  them  the  further  sum  of 
£54  19*.  4:d.  for  interest,  making  in  all  £250  7*.  4:d. 

Considerable  delay  took  place  in  completing  the  transfer, 
which  was  not  executed  till  the  28th  of  August,  1865,  by 
which  day  £122  19*.  Id.  had  become  due  for  interest  ac- 
crued due  since  the  19th  of  September,  1864,  and  £44  4*.  8^. 
for  costs,  making  together  £167  'Ss,  9d.,  which  was  paid  by 
Finney,  along  with  tne  principal,  on  the  completion  of  the 
transaction,  which  was  carried  into  effect  by  the  two  follow- 
ing deeds  : 

The  first  of  these  deeds  was  an  indenture  dated  the  28th 
of  August,  1865,  made  between  Pearce,  Macnair  and  Win- 
ter of  the  first  part,  Cottrell  of  the  second  part,  and  Finney 
of  the  third  part,  by  which,  after  reciting  the  transactions 
down  to  the  transfer  to  Pearce,  Macnair  and  Winter  inclu- 
sive, and  reciting  that  the  principal  remained  due,  with 
some  interest  thereon  and  some  costs,  and  that  Pearce,  Mac- 
nair and  Winter  had  called  upon  Cottrell  to  pay  oflf  the 
mortgage,  and  that  Finney  had  agreed  at  the  request  of  Cot- 
trell to  pay  to  them  the  principal  sum  of  £2,819  3*.  8d.,  "  to- 
gether with  the  arrear  of  interest  and  costs,  amounting 
.together  to  the  sum  of  £167  35.  9eZ.,"  upon  having  such 
transfer  as  thereinafter  mentioned  of  the  mortgage  security-, 
it  was  witnessed  that  in  consideration  of  £2,986  7^.  5d.  paid 
to  Pearce,  Macnair  and  Winter  by  Finney,  at  the  request 
of  Cottrell,  Pearce,  Macnair  and  Winter  assiffned  to  Finney 
the  said  principal  sum  of  £2,819  3^.  8d,^  and  the  £167  3^.  9^. 
for  interest  and  costs,  making  together  the  sum  of  £2,986 
7s.  5d.,  and  all  interest  thenceforth  to  grow  due  in  respect 
thereof;  and  by  the  same  deed,  Pearce,  Macnair  and  Win- 
ter conveyed  the  mortgaged  property  to  Finney  in  fee,  "sub- 
ject to  the  equitj^  of  redemption  subsisting  in  the  same  here- 
ditaments by  virtue  of  the  hereinbefore  recited  indentures 
of  mortgage  or  any  of  them." 

544]  *By  another  indenture  of  the  same  date,  made  be- 
tween Gr.  fi.  Cottrell  of  the  first  part,  Charles  Furber  of  the 
second  part,  and  Finney  of  the  third  part,  reciting  the  last- 
mentioned  indenture,  and  reciting  that  there  was  due  from 
Cottrell  to  Finney  the  sum  of  £513  12*.  7d.  for  costs  in  re- 
spect of  the  last-mentioned  indenture,  and  the  now  stating 
indenture,  and  for  interest,  and  that  Cottrel  had  agreed  to 
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secure  the  repayment  of  the  last-mentioned  sum,  and  also 
the  £167  3^.  9d.,  making  together  £680  16^.  4d.  with  interest 
thereon,  in  manner  thereinafter  appearing.  Cottrell  cove- 
nanted with  Finnev  to  pay  the  £680  16^.  4d.  on  the  29th  of 
January,  1866,  with  interest  at  5  per  cent,  per  annum,  and 
conveyed  to  Finney  in  fee  the  equity  of  reaemption  in  the 
same  property  by  way  of  mortgage  for  securing  the  repay- 
ment of  the  £680  16^.  4^.,  witn  mterest.  Furber  was  ap- 
pointed receiver. 

Finney  afterwards,  in  November,  1872,  took  possession  of 
the  mortgaged  property,  his  interest  not  being  at  the  time 
in  arrear.  Some  correspondence  ensued,  in  which  Finney 
insisted  upon  his  securities  as  effectual  to  their  full  extent, 
and  the  present  suit  was  thereupon  instituted  by  Sophia 
Augusta  Cottrell  and  her  children  for  redemption. 

By  the  decree  of  Vice-Chancellor  Hall,  dated  the  18th  of 
March,  1874  (*),  it  was  ordered  that  an  account  should  be 
taken  of  what  *was  due  to  Finney  as  transferee  un-  [545 
der  the  indenture  of  transfer  of  tne  28th  of  August,  1866, 
for  principal  and  interest,  and  for  the  costs  of  that  transfer 
paid  by  him,  and  for  his  costs  of  the  transfer  and  for  his 
costs  of  the  cause  subsequent  to  decrea  An  account  of 
rents  from  November,  1872,  was  directed  with  half-yearly 
rests,  and  the  usual  subsequent  directions  followed. 


0)  1874.    Mar.  18. 

Sib  Charlbs  Hall,  V.C.  :  The  sub- 
stantial and  main  question  in  this  case 
is,  whether  or  not  the  two  sums  which 
were  paid  for  interest  by  Mr.  Finney 
pending  the  completion  of  the  transfer 
of  the  mortgage  are  sums  which  are 
properly  chargeable  in  his  favor  in  tak- 
ing the  account  which  is  to  be  taken 
against  him  as  transferee  of  the  mort- 
gage. The  payments  were  made  by 
Mr.  Finney  after  an  arrangement  had 
been  come  to  that  he  should  become 
the  transferee.  The  mortgagees  were 
then  pressing  for  payment  of  their 
money,  they  had  advertised  the  prop- 
erty for  sale,  and  the  payment  was 
made  in  order  to  stop  that  sale.  There 
was  considerable  delay  in  investigating 
the  title,  and  during  that  delay  a  fur- 
ther sum  became  due  for  interest,  in 
addition  to  the  first  and  second  pay- 
ments which  had  been  made,  and  there 
were  the  ordinary  costs  which  the  mort- 
gagees incurred  in  relation  to  the  trans- 
fer. That  Mr.  Cottrell  was  not  the 
client  of  Messrs.  Deane  &;  Co.,  I  hold 
to  be  as  a  matter  of  fact  upon  the  evi- 


dence made  out.  Mr.  Deane,  knowing 
Mr.  Cottrell,  heard  from  him  that  so 
much  money  was  wanted  upon  the  se- 
curity of  this  property.  Mr.  Deane 
had  a  client  wno  had  money  at  his 
command,  Mr.  Finney,  and  applied  to 
him  in  the  ordinary  way  to  know  if  he 
would  make  the  advance,  and  contin- 
ued to  act  as  his  solicitor  in  the  matter; 
but  did  not  act  as  the  solicitor  of  Mr. 
Cottrell.  At  the  time  then  when  the 
deeds  came  to  be  executed  a  further 
sum  was  due  for  interest. 

The  first  deed  which  was  executed 
was  a  transfer  of  the  mortgage  which 
deals  with  the  capital  sum  owing  upon 
the  mortgage,  ana  such  interest  as  at 
that  time  had  not  been  paid  to  the 
mortgagees,  that  was  all  they  had  to 
transfer,  and  all  that  concerned  them 
to  deal  with  in  that  transfer.  No  doubt 
in  that  deed  there  might  have  been  put 
in  a  statement  of  th&  payment  by  the 
transferee  of  the  two  sums  which  had 
been  paid  previously  for  arrears  of  in- 
terest, and  perhaps  it  would  have  been 
well  if  that  had  been  done  if  it  was 
intended  that  the  result  of  the  trans- 
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546]  *This  decree,  it  will  be  seen,  gave  Finney  no  costs  up 
to  the  hearing,  and  treated  him  as  having  no  lien  on  the 
mortgaged  property  for  the  amount  which,  during  the  ne- 
gotiations, he  had  paid  to  Pearce,  Macnair  and  Winter  for 
interest  and  costs.  Finney  appealed. 
547]  *Mr.  Oreene^  Q.C.,  and  Mr.  Graham  HastingSy  for 
the  appellant :  The  sums  paid  by  Finney  before  the  transfer 


action  should  be  that  those  two  sums 
were  to  be  kept  alive,  and  to  be  con- 
sidered exactly  in  the  same  position  as 
they  would  have  been  in  if  they  had 
never  been  paid  at  all  to  the  transfer- 
ors, that  is,  if  the  moneys  remained 
still  owing  upon  the  mortgage  in  addi- 
tion to  the  further  sum  of  interest 
which  was  owing  at  the  time  of  the 
execution  of  the  deeds. 

Then  another  deed  was  executed  con- 
temporaneously, in  which,  after  stating 
the  transfer  of  the  mortgage  which  had 
been  made  by  the  other  deed,  it  is 
stated  that  there  is  now  due  from  Cot- 
trell to  Finney  £518  12«.  Id.,  the  costs 
in  respect  of  the  last  recited  indenture, 
these  presents,  and  for  interest,  and 
that  Cottrell  "has  agreed  to  secure  the 
repayment  of  the  last-mentioned  sum, 
and  also  the  sum  of  £167  8«.  9(2,  mak- 
ing, with  the  sum  of  £513  12*.  Id.,  the 
sum  of  £680  16«.  Ad.  with  interest 
thereon  in  manner  hereinafter  appear- 
ing." The  main  object,  no  doubt,  of 
this  second  deed  was  to  turn  that  which 
was  then  interest  and  costs  not  bearing 
interest  into  a  capital  sum  which  would 
bear  interest.  That  was  the  object  and 
intent  of  the  second  deed,  and  there- 
fore, the  parties  having  that  object  and 
purpose,  treat  the  aggregate  amount  as 
money  raised  (so  I  must  consider  it,  I 
think,  for  the  purpose  of  this  deed)  by 
Cottrell,  he  being  the  trustee  under  the 
will.  He  is  the  person  who  raises  and 
affects  to  charge  that  upon  the  estate 
as  a  capital  sum  which  should  bear  in- 
terest from  the  time  when  this  new 
deed  was  executed,  up  to  which  time 
the  account  was  made  up.  There  is  no 
attempt  in  that  deed  to  represent  that 
in  respect  of  any  portion  of  that  sum 
Mr.  Finney  was  to  stand  in  the  shoes  of 
the  transferors,  or  was  to  occupy  their 
position  in  respect  of  their  rights  and 
interests  as  mortgagees  in  respect  of 
that  sum  ;  but  the  parties  treat  this  as 
entirely  a  new  transaction,  dealing  with 
Mr,  Cottrell,  and  he  making  the  secu- 


rity. The  parties  conceiving,  I  dare- 
say, at  that  time  that  Mr.  Cottrell,  in 
his  position  of  trustee  of  the  estate, 
was  in  a  position  to  give  such  a  secu- 
rity, it  is  taken  as  from  him  without  in 
any  way  attempting  to  preserve  any 
other  existing  right  or  interest  in  re- 
spect of  any  then  existing  lien  upon 
the  estate.  Mr.  Finney  voluntarily 
treats  Mr.  Cottrell  as  the  debtor,  and 
takes  from  him  a  security,  conceiving, 
apparently,  that  he  could  give  secarity 
for  the  whole  sum  so  as  to  make  it  bear 
interest.  That  was  undoubtedly  amis- 
take.  He  was  not  in  a  position  to  do 
that ;  although,  circumstanced  as  the 
estate  was,  it  is  not  improbable  that  if 
the  matter  had  been  done  under  the 
sanction  of  the  court  ways  and  means 
would  have  been  found  of  capitalizing 
the  whole  amount  in  order  to  save  the 
estate.  However,  the  parties  did  not 
do  that;  although  they  might  have 
framed  their  transfer,  or  put  into  this 
separate  deM  something  to  show  that 
they  were  attempting  to  keep  np  the 
old  security,  they  go  upon  an  entirely 
different  footing  in  this  deed,  and  I  re- 
gret that  this  deed  was  in  fact  framed 
m  this  way,  because  the  result  of  the 
view  I  take  is,  that  the  persons  seeking 
this  redemption  get  an  advantage  in  re- 
spect of  the  balance  of  interest  which 
if  the  deed  had  been  otherwise  framed 
they  would  not  have  got,  for  I  do  not 
think  it  is  made  out  in  any  way  that 
Mr.  Finney,  in  respect  of  notice  oi 
knowledge  of  the  position  of  Mr.  Cot- 
trell with  reference  to  the  estate,  would 
have  been  in  any  way  affected  if  the 
deeds  were  otherwise  framed.  Having 
the  writt^  documents  between  the 
parties,  and  it  not  being  alleged  or 
shown  in  evidence  that  it  was  part  of 
the  bargain  when  these  moneys  were 
advanced  on  account  of  the  interest 
that  Finney  should  stand  in  the  shoes 
of  the  original  mortgagees  in  respect  of 
that,  so  that  it  could  be  suggested  that 
these  deeds  were  improperly  framed 
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ought  to  have  been  allowed.  The  deed  of  farther  charge 
should  not  be  held  to  deprive  Finney  of  a  benefit  to  which 
he  was  entitled  independently  of  it.  Finney  ought  to  have 
his  costs:  Norton  v.  Cooper  (*) ;  Cottrell  y.  Strawya  ('). 

Mr.  Dickinson^  Q.C.,  and  Mr.  Lake^  contra:  The  trustee 
who  committed  a  breach  of  trust  by  not  paying  the  interest 
could  not  acquire  or  give  a  lien  on  the  property  for  it  to  a 
person  who  had  notice  of  the  breach  of  trust:  Clack  v. 
lloUand  (*) ;  Loftus  v.  Swift  (*).  The*  second  deed  makes 
Cottrell  the  debtor,  and  Finney  must  look  to  him  for  the 
moneys  mentioned  in  it. 

Sir  W.  M.  James,  L.J.:  With  regard  to  the  sums  paid 
by  Mr.  Finney  in  the  year  1864,  I  am  unable  to  arrive  at 
the  same  conclusion  as  Vice-Chancellor  Hall.  I  am  bound 
to  say  that  it  would  be  a  most  ruinous  thing  for  mort- 
gagors and  mortgaged  estates  if  we  were  to  hold  that  be- 
cause an  estate  in  mortgage  is  a  trust  estate  no  person 
could  advance  money  honestly  and  bona  fide  to  save  the 
estate  from  the  ruinous  consequences  of  a  forced  sale  by 


or  not  so  framed  as  to  give  uffect  to  the 
actual  bargain  and  the  true  intent  of 
the  parties,  I  am  bound  to  go  by  the 
deeds  themselves,  and  give  the  parties 
the  rights  and  Interests  they  can  have 
by  the  deeds,  and  no  other.  It  is  con- 
ceded that  in  respect  of  the  costs  of  the 
transfer,  although  those  are  affected  to 
be  included  in  these  deeds, 'that  is.  the 
costs  of  the  transferors,  aYid  the  costs 
of  the  transferees  in  respect  of  the 
transfer  itself,  would  be  costs  without 
alij  provision  at  all  which  would  be 
properly  claimable  against  the  estate. 
Therefore,  in  tifking  the  account,  those 
costs  must  be  included  and  provided 
for.  Beyond  that,  I  cannot  give  the 
mortgagee,  Mr.  Finney,  any  more  than 
he  would  be  entitled  to  as  transferee 
under  the  first  of  those  deeds,  that  is, 
principal,  interest,  and  costs,  including 
the  costs  1  have  mentioned. 

That  being  ho,  the  next  question  for 
consideration  is  how  is  the  account  to 
be  taken  with  reference  to  Mr.  Finney 
being  the  mortgagee  in  possession.  As 
regards  that  I  am  not  satisfied,  consid- 
ering the  deed  appointing  a  receiver, 
that  it  would  be  just  to  treat  Mr.  Fin- 
ney as  mortgagee  in  possession  until 
the  time  when  possession  was  taken 
under  the  notices  given  in  1873.  There- 
fore, the  account  will  only  be  taken  as 
from  that  time.  It  being  admitted  that 
there  were  then  no  arrears  of  interest, 


it  must  be  taken  in  the  usual  way  with 
half-vearly  rests. 

I  think  the  only  other  question  which 
I  have  to  consider  is  as  regards  the 
costs  of  the  suit.  The  costs  of  the  suit 
have  been  occasioned,  I  think,  sub- 
stantially, by  the  defendant  insisting 
upon  this  second  deed  as  entitling  him 
to  all  that  that  deed  provides  for.  To 
a  great  extent  it  certainly  provides  for 
that  to  which  he  is  not  entitled,  name- 
ly, for  interest  upon  interest,  and  in- 
terest upon  costs.  Therefore,  there  is 
an  improper  claim  for  interest,  and,  as 
I  also  hold,  an  improper  claim  in  re- 
spect of  those  two  sums  paid  during 
the  negotiation  for  the  transfer.  Con- 
sidering, however,  on  the  other  hand, 
that  the  parties  redeeming  have  got  a 
benefit  from  the  modb  of  framing  these 
deeds,  I  am  not  disposed  to  make  Fin- 
ney pay  the  costs  up  to  the  hearing, 
and  I  am  of  opinion  that  his  con- 
duct has  not  been  so  oppressive  or  vex- 
atious as  to  bind  me  to  do  so.  I  do  not, 
however,  think,  under  the  circum- 
stances, that  I  can  give  him  his  costs. 
The  proper  course  will  be  to  direct  that 
there  shall  be  no  costs  on  either  side  up 
to  and  including  the  hearing. 

0)  6  D.  M.  A  G.,  728. 

(*)  Law  Rep.,  8  Ch.,  296. 

(»)  19  Beav.,  262. 

(•»)  2Sch.  <&  Lef.,642. 
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the  mortgagees  without  being  fixed  with  a  liability  to  an- 
swer for  all  the  breaches  of  trust  that  might  have  been 
committed  by  the  trustee  in  respect  of  the  non-payment  of 
548]  the  previous  interest  upon  the  security.  It  has  *not 
been  contended  before  us,  and,  as  I  understand,  it  was  not 
contended  in  argument  before  the  Vice-Chancellor,  that 
the  sum  paid  for  interest  and  the  sum  paid  for  costs  upon 
that  occasion  could  be  converted  into  principal  so  as  to 
bear  interest.  The  modern  practice  of  tne  court  in  this  re- 
spect is  well  settled,  although  it  certainly  differs  very  much 
from  9ome  old  cases  which  I  have  before  me,  in  which  it 
seems  to  have  been  held  as  a  matter  of  course  that  upon  a 
reasonable  transfer  of  a  mortgage  security  to  a  transferee, 
all  sums  paid  were  converted  into  principal.  I  have  been 
particularly  struck  with  Lord  Chesterfield  v.  Lady  Ororrir 
wellQ,  where  this  was  done  :  the  Lord  Chancellor  being  re- 
ported to  have  said,  ''that  though  regularly  interest  shall 
not  carr^  interest,  yet  that  in  some  cases  and  some  circum- 
stances it  would  be  injustice  if  interest  should  not  be  made 
principal ;  and  the  rather  in  this  case  because  it  was  for  the 
infant  s  benefit,  who,  without  this  agreement,  would  have 
been  destitute  of  subsistence."  There  seems  to  me  to  be  a 
great  deal  of  good  sense  in  that  judgment,  although  the  rule 
of  the  court  is  now  otherwise,  and  accordingly  it  has  not 
been  contended  before  us  that  the  transferee  can  have  any-^ 
thing  more  than  what  was  actually  paid  for  interest  and 
costs,  without  interest  upon  it.  What  took  place  was  this : 
Whether  through  the  default  of  Mr.  Cottrell,  the  trustee, 
or  not,  or  rather,  as  we  must  assume,  through  the  default 
of  Mr,  Cottrell,  the  interest  was  in  arrear — I  cannot  differ 
it  from  the  case  of  a  leasehold  estate  with  rent  in  arrear, 
and  the  landlord  being  about  to  enter  for  a  forfeiture — 
the  interest  was  in  arrear,  the  mortgagees  were  about  to 
Bell,  and  had  employed  an  auctioneer  to  sell  the  estate. 
It  was  advertised  for  sale,  and  the  sale  was  coming  off  in 
a  few  days.  Upon  that  the  trustee,  who  may  previously 
have  been  guilty  of  neglect,  goes  to  a  solicitor,  whom  he 
believes  to  have  moneyed  clients,  and  asks  him  to  find 
somebody  to  take  a  transfer  and  so  prevent  a  sale.  The 
solicitor  finds  a  gentleman  who  acted  with  great  liberality, 
for,  without  waiting  for  a  transfer  of  the  mortgage,  he  im- 
mediately advanced  the  money  necessary  to  stop  the  pend- 
ing sale.  The  sale  was  stopped,  and  the  property  was 
thereby  saved,  and,  I  suppose,  from  its  being  the  sub- 
ject of  a  suit  it  is  a  valuable  property,  worth  much  more 

(»)  1  Eq.  C.  Ab.,  28T,  pi.  1. 
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than  the  amount  secured  upon  it.  Then  matters  go  on. 
The  *title  is  looked  into ;  there  is  a  long  delay,  I  can-  [549 
not  understand  why,  in  completing  the  tmnsaction,  and  in 
the  meantime  a  further  arrear  of  interest  was  paid  before 
the  transfer.  Then  there  was  a  transfer  made  of  the 'se- 
curity, and  in  that  transfer,  rightly  enough,  as  between  the 
mortgagee  and  transferee,  the  mortgagee  naving  been  paid, 
it  being  no  matter  to  him  by  whom,  would  not  assign  any- 
thing except  what  was  due  to  him.  If  he  had  assigned  a 
larger  sum  than  was  due  to  him,  he  would  have  probably 
exposed  himself  to  some  risk  under  the  covenant,  because 
the  covenant  would  be  that  he  had  done  no  act  to  incumber 
what  he  had  assigned.  He  would  be  liable  upon  that  cov- 
enant, and  it  was  therefore  quite  right  that  the  assignment 
should  only  be  of  the  sum  actually  due.  But  that  was  not 
intended  to  relieve  the  estate  from  the  right  which  it  ap- 

Eears  to  me  (as  it  did  also  to  the  Vice-Chancellor)  existed 
y  the  mere  payment  b v  Mr.  Fitiney — that  is  to  say,  he  paid 
the  money  on  behalf  of  the  estate  to  save  the  estate,  and  ac- 
quired an  interest  in  the  equity  of  redemption.  That  would 
entitle  him  to  redeem  the  estate,  and  add  that  to  the  money 
he  paid  and  have  the  estate  transferred  to  him.  The  Vice- 
Chancellor,  however,  was  of  opinion  that  the  substance  of 
the  transaction  was  to  be  altered  to  the  prejudice  of  Mr. 
Finney  by  reason  of  the  form  which  the  contemporaneous 
deed  assumed — that  the  transfer  deed  represents  a  particu- 
lar sum  only  as  due,  the  other  moneys  are  made  the  subject 
of  a  distinct  charge.  It  is  admitted  that  the  distinct  charge 
qua  charge  cannot  stand.  If  the  charge  cannot  stand  as  it 
is,  if  the  trustee  could  not  make  the  charge  which  he  in- 
tended to  make  for  the  benefit  of  Mr.  Finney,  converting 
the  arrears  of  interest  into  principal  and  giving  him  security 
upon  the  estate  for  that  princmal,  and  interest  at  6  per 
cent.,  if  the  deed  cannot  take  enect  for  the  purpose  and  in 
the  form  in  which  it  was  executed,  is  a  Court  of  Equity  to 
say  it  is  to  have  no  effect  so  far  as  it  was  intended  to  give  a 
benefit  to  Mr.  Finnej^,  but  that  it  is  to  have  the  effect  of  en- 
tirely destroying  a  right  which  Mr.  Finney  then  had  inde- 
pendently of  it,  viz.,  the  right  to  have  the  arrears  of  interest 
paid  to  him  on  the  redemption  of  the  .estate  %  That  would 
be,  in  my  o|)inion,  to  make  the  form  destroy  the  substance, 
the  letter  Kill  the  spirit,  and  to  deprive  Mr.  Finney  of  a 
right  against  the  estate  which  Mr.  Finney  never  intended  to 
give  up,  which  the  estate  *never  contracted  that  he  [550 
should  give  up,  and  from  which  there  was  no  equity  a's  be- 
tween Finney  and  the  estate  that  the  estate  should  be  relieved. 
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It  was  said  that  time  was  given  for  the  conversion  of  inter- 
est into  principal  as  between  Finney  and  Cottrell,  and  that 
that  showed  that  Cottrell  was  treated  as  the  debtor.  He 
was  the  debtor  as  far  as  he  was  the  person  at  whose  request 
the  money  was  paid,  but  he  was  not  the  debtor  for  wtfose 
benefit  the  credit  was  given  in  exoneration  or  exclusion  of 
the  estate.  No  transaction  between  Mr.  Finney  and  Mr. 
Cottrell  could  have  deprived  the  cestuis  qvs  trust  of  their 
right  to  call  Mr.  Cottrell  to  account  for  all  the  arrears  of 
money  which  were  in  his  hands  by  a  breach  of  trust  for 
which  he  is  liable  at  this  moment.  It  appears  to  me  there 
is  no  ground  for  the  application  of  the  rule  applicable  to 
cases  of  principal  and  surety ;  viz.,  that  where  a  person  is 
primariljr  liable,  and  another  person  secondarily  liable,  if 
the  creditor  gives  time  to  the  person  who  is  primarily  liable, 
the  other  person  is  therefore  released.  The  case  rests  simply 
upon  this,  that  the  money  was  honestly  paid  by  Mr.  Finney 
for  the  benefit  of  the  estate,  for  the  safety  of  the  estate,  and 
the  estate  ought  to  bear  it.  I  am  of  opinion  that  Mr.  Finney 
is  entitled  to  the  sums  of  money  which  he  has  so  paid. 

Sir  G.  Mellish,  L.  J.:  I  am  of  the  same  opinion.  The 
Vice-Chancellor,  as  I  undestand  his  judgment,  appears  to 
have  thought  that  if  these  two  sums  of  £195  8^.  and  £64 
19^.  4^.,  which  were  paid  by  Mr.  Finney  to  the  mortgagees 
for  interest,  had  been  included  in  the  debts  assigned  by  the 
mortgagees  to  Mr.  Finney,  then  Mr.  Finney  would  have 
been  entitled  to  charge  them  as  against  the  estate ;  but  he 
seems  to  have  come  to  the  conclusion  that  because  they  were 
not  included  in  that  assignment,  and  were  made  the  subject 
of  a  separate  charge,  that  therefore  they  cannot  be  charged. 
Now  that  appears  to  me  to  be  going  too  far.  The  only  con- 
sequence of  their  not  being  included  in  the  assignment  is, 
that  the  deed  itself  does  not  prove  as  a  matter  of  fact  that 
these  sums  were  paid  in  anticipation  of  the  transfer  by  a 
proposed  transferee  for  the  purpose  of  saving  the  estate 
from  being  sold.  The  consequence  of  their  not  being 
551]  ^included  in  the  deed  is  merely  that  that  fact  is  not 
proved  by  the  deed,  but  I  can  see  no  good  reason  for  not 
allowing  it  to  be  proved  aliunde. 

Upon  the  evidence  it  is  perfectly  clear  that,  as  a  matter  of 
fact,  these  two  sums  were  paid  on  Mr.  Finney's  account,  in 
anticipation  of  an  intended  transfer  to  him,  and  on  the  se- 
curity of  the  estate,  and  not  primarily  on  the  personal  secu- 
rity of  Mr.  Cottrell.  Having  been  so  paid  as  a  matter  of 
fact,  I  can  see  no  good  reason  why  they  should  not  be  a 
charge  on  the  estate  when  the  mortgage  comes  to  be  re- 
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deemed.  It  is  a  fallacy  to  say,  as  was  said  in  the  argument, 
that  the  eflfect  would  be  that  the  mortgagors  would  pay  them 
twice  over.  The  mortgagors  have  never  paid  them  at  all ; 
because,  although  it  is  perfectly  true  that  Mr.  Cottrell  had 
m(5ney  in  his  hands  out  of  whicn  he  might  have  paid  them, 
his  having  wrongly  appropriated  money  out  oi^ which  he 
mi^ht  have  paid  them  does  not  amount  to  a  payment  in 
pomt  of  fact.  They  have  not  been  paid  at  aU,  and  they 
now  come  to  be  paid  for  the  first  time  out  of  the  estate. 

Mr.  Lake  was  then  heard  upon  the  question  of  costs. 

Sir  W.  M.  James,  L.J.:  Tne  main  point  which  the  Vice- 
Chancellor  had  to  decide  was  decided  oy  him  one  way,  and 
has  been  decided  by  us  the  other  way ;  and  the  main  point 
being  decided  in  favor  of  the  mortgagee,  the  principal 
ground  upon  which  the  Vice-Chancellor  proceeded  in  deal- 
ing with  the  costs  seems  to  me  to  fail.  The  only  question  is, 
whether  there  is  really  anything  in  this  case  to  take  it  out 
of  the  ordinary  rule,  there  being  a  sum  found  due  to  the 
mortgagee,  his  right  to  which  the  mortgagor  resisted  at  the 
hearing.  The  rule  of  the  court  is,  as  laid  down  in  Cotterell 
V.  Stratum  (*),  that  the  mortgagee  is  entitled  to  his  security 
as  security  for  principal,  interest,  and  costs — that  is,  the 
costs  of  a  redemption  suit  or  foreclosure  suit — unless  the 
mortgagee  has 'either  refused  or  has  been  offered  the  full 
sum  due  to  him,  in  which  case  he  loses  all  subsequent  inter- 
est, and  all  costs,  and  is  made  liable  to  pay  costs ;  or  unless 
the  court  sees  that  the  conduct  of  the  mortgagee  has  been 
*oppressive,  and  that  he  has  been  availing  himself  of  [552 
his  power  to  extort  something  which  he  ought  not  to  have,  • 
or  d!bingsomething  which  this  court  regards  as  unconscien- 
tious. That  is  not  applied  to  the  case  of  a  mortgagee  claim- 
ing more  than  is  really  due  to  him  upon  somethmg  which 
was  a  fair  question  of  dispute  between  them,  and  the  point 
in  dispute  being  not  concealed,  he  simply  saying,  "I  claim 
so  much  under  such  circumstances,"  and  the  other  man 
saying  "You  are  not  entitled  to  that,  that  is  a  thing  that 
must  be  determined  by  the  court  in  the  cheapest  way." 
And  in  this  particular  case  the  parties  have  shown  com- 
mendable economy  in  the  mode  of  bringing  the  case  to  a 
hearing.  Those  questions  have  been  raised  with  a  very  small 
amount  of  litigation.  There  is  the  bill,  the  answer,  and  one 
page  of  an  aflSdavit  on  the  part  of  theplaintiff,  and  two  or  three 
pages  of  affidavits  on  the  part  of  the  defendant,  the  greater 
part  going  to  one  particular  item  of  an  account  which  has 
yet  to  be  taken  in  Chambers.     That  being  so,  it  seems  to  me 

(»)  Law  Rep.,  8  Ch.,  295. 
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to  be  utterly  impossible  to  say  that  there  has  been  vexatious 
or  improper  conduct  on  the  part  of  the  mortgagee  that  has 
led  to  any  expense  on  the  part  of  the  mortgagor.  It  seems 
to  me  that  the  rule  laid  down  in  the  case  I  referred  to  ought 
to  be  adhered  to,  and  that  the  mortgagee  is  entitled  as*  of 
course  to  his  principal,  interest,  and  costs  as  the  price  of 
giving  up  the  estate.  The  Vice-Chancellor's  order  will 
therefore  be  varied  in  all  the  particulars  to  which  the  ap- 
peal is  directed,  and  the  mortgagee  will  add  his  costs  of  the 
appeal  to  his  security. 
Sib  Qt.  Hellish,  1j.J.:    I  am  of  the  same  opinion.  \ 

Solicitors :  Messrs.  Deane^  Chubh  <fe  Co.;  Mr.  W.  Ley. 
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557]      */7i  re  Oriental  Inland  Steam  Company. 
Ex  parte  Scinde  Railway  Company. 

Wwdvng-up — AtiachmerU — Property  Abroad — Foreign  JudgmerU — CompiMmet  Act, 
1862  (26  db  26  Vid,  c.  89),  8.  168. 

When  a  company  has  in  this  country  been  ordered  to  be  wound  up,  judgment 
creditors  who  are  in  this  country,  and  have  proved  under  the  winding-up,  will  not  be 
allowed  to  attach  property  in  India  belonging  to  the  company. 

Order  of  Malins,  Y.C,  affirmed. 

The  Oriental  Inland  Steam  Company  and  the  Scinde 
Railway  Companjr  were  both  English  companies  having 
their  chief  offices  m  England,  but  carrying  on  business  in 
India.  On  the  23d  of  May,  1867,  the  Scinde  Company  ob- 
tained in  India  judgment  against  the  Oriental  Company  for 
Rs.40,122. 

On  the  8th  of  November,  1867,  an  order  to  wind  up  the 
Oriental  Company  was  made  in  England,  and  on  the  12th 
of  March,  1868,  the  Scinde  Company  came  in  under  the 
winding-up  and  proved  their  debt. 

On  the  28th  of  January,  1869,  the  Scinde  Company,  pro- 
ceeding under  their  judgment,  attached  certain  property  in 
India  belonging  to  the  Oriental  Company.  By  an  order 
made  on  the  4th  of  March,  1869,  in  the  winding-up,  the 
Scinde  Comjjany  was  ordered  to  withdraw  the  attachment, 
without  prejudice  to  any  (question ;  and  upon  the  Scinde 
Company  undertaking  to  abide  by  any  order  of  the  court, 
the  official  liquidator  was  ordered,  out  of  the  proceeds  of 
the  sale  of  property  in  India  belonging  to  the  Oriental  Com- 
558]  pany,  *to  pay  the  Scinde  Company  the  amount  of 
principal,  interest,  and  costs  then  due  to  them. 
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The  attachments  were  accordingly  withdrawn,  and 
Rs.19,813  were  paid  bjr  the  official  liquidator  to  the  Scinde 
Companjr  in  satisfaction  of  their  claim ;  the  remainder  of 
their  claim  having  been  satisfied  by  sales  under  attachments 
before  the  winding-up.  • 

The  official  liq uidator  applied  by  summons  that  the  Scinde 
Company  should  repay  this  sum  of  Rs.19,813,  and  the  Vioe- 
Chancellor  Malins,  on  the  18th  of  Apnl,  1874,  made  an 
order  accordingly. 

The  Scinde  Companv  appealed. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  ap- 
pellants :  We  are  ready  to  abandon  our  claim  under  the  wind- 
ing-up here,  and  then  we  ought  not  to  be  prevented  from  re- 
taining what  we  have  received  in  India.  The  only  result  of  our 
giving  up  our  attachment,  or  not  issuing  it,  would  have  been 
to  allow  other  execution  creditors  in  India  to  take  the  prop- 
erty. If  those  creditors  are'  not  in  this  countnr  this  court 
will  have  no  jurisdiction  over  them :  Barik  of  Hindustan 
V.  Premchand{^\  and  it  is  very  hard  upon  us  that  they 
should  thus  obtain  an  advantage  over  us.  If  this  is  the  law 
the  result  in  all  these  cases  will  be  to  hand  over  the  assets 
to  those  creditors  who  happen  to  be  out  of  the  jurisdiction. 
In  re  Kelson  (')  wa^  a  case  of  inspectorship  only. 

Mr.  Glassey  Q.C.,  and  Mr.  Waitehorne,  for  the  Oriental 
Company,  were  not  called  upon. 

Sib  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  in  this  case  is  perfectly  right. 

The  winding-up  is  necessarily  confined  to  this  tfountry. 
It  is  not  immaterial  to  observe,  that  there  could  now  be  no 
possibility,  having  regard  to  the  decision  of  the  Supreme 
Court  of  Calcutta,  in  Bank  of  Hindustan  v.  Premchand^ 
which  we  must  take  to  be  quite  right,  of  treating  this  case 
as  if  there  were  an  auxiliary  windinc-up  in  India.  If  this  is 
so  with  regard  to  a  company  domiciled  in  England,  but  hav- 
ing its  business  and  assets  in  India,  there  would  be  no 
ground  for  the  contention  on  the  part  of  the  *appel-  [559 
lants  that  they  would  obtain  an  equitable  and  ratable  dis- 
tribution of  the  assets  between  the  creditors.  All  the  assets 
there  would  be  liable  to  be  torn  to  pieces  by  creditors  there, 
notwithstanding  the  winding-up,  and  there  would  be  an 
utter  incapacity  of  the  courts  there  to  proceed  to  effect  an 
equitable  distribution  of  them.  The  English  act  of  Parliament 
has  enacted  that  in  the  case  of  a  winding-up  the  assests  of  the 
company  so  wound  up  are  to  be  collected  and  applied  in 
discharge  of  its  liabilities.     That  makes  the  property  of  the 

(»)  6  Bomb.  H.  C.  Rep.,  83.  («)  Law  Rep,,  4  Ch.,  126. 
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company  clearly  trust  property.  It  is  property  affected  by 
the  act  of  Parliament  with  an  obligation  to  be  dealt  with  by 
the  proper  officer  in  a  particular  way.  Then  it  has  ceased 
to  be  beneficially  the  property  of  the  company ;  and,  being 
so,  it  has  ceased  to  b^  liaole  to  be  seized  by  the  execution 
creditors  of  the  company. 

There  may,  no  doubt,  be  some  difficulty  in  the  way  of 
dealing  with  assets  and  creditors  abroad.  The  court  abroad 
may  sometimes  not  be  disposed  to  assist  this  court,  or  take 
the  same  view  of  the  law  as  the  courts  of  this  country  have 
taken  as  to  the  proper  mode  of  dealing  with  such  companies, 
and  also  with  such  assets.  If  so,  we  must  submit  to  these 
difficulties  when  they  occur. 

In  this  particular  case  there  is  no  such  difficulty.  There 
were  assets  fixed  by  the  act  of  Parliament  with  a  trust  for 
equal  distribution  amongst  the  creditors.  One  creditor  has, 
by  means  of  an  execution  abroad,  been  able  to  obtain  pos- 
session of  part  of  those  assets.  The  Vice-Chancellor  was 
of  opinion  that  this  was  the  same  as  that  of  one  cestui  que 
trust  getting  possession  of  the  trust  property  after  the  prop- 
erty had  been  affected  with  notice  of  tne  trust.  If  so,  that 
cestui  que  trust  must  bring  it  in  for  distribution  among  the 
other  cestuis  que  trust  So  I,  too,  am  of  opinion,  that  these 
creditors  cannot  get  any  priority  over  their  fellow-creditors 
by  reason  of  their  having  got  possession  of  the  assets  in  this 
way.  The  assets  must  be  distributed  in  England  upon  the 
footing  of  equality. 

The  Vice-Chancellor' s  i  udgment  must  therefore  be  affirmed, 
and  the  appeal  dismissed. 

Sib  G.  Mellish,  L.  J.:  I  am  of  the  same  opinion. 

I  quite  agree  that  the  87th  section  of  the  act  of  1862, 
660J  *providing  that  no  action  shall  be  brought  without 
the  leave  of  the  court,  and  the  163d  section,  enacting  that  no 
execution  shall  issue,  apply  only  to  the  courts  in  this  country. 
Of  course,  Parliament  never  legislates  respecting  strictly 
foreign  courts.  Nor  is  it  usually  considered  to  be  legislating 
respecting  colonial  courts  or  Indian  courts,  unless  they  are 
expressly  mentioned.  Still,  that  appears  to  me  not  to  pre- 
vent the  general  application  to  this  case  of  the  principles 
which  have  been  established  in  cases  of  bankruptcy. 

No  doubt  winding-up  differs  from  bankruptcy  in  this 
respect,  that  in  banlo^uptcy  the  whole  estate,  both  legal  and 
beneficial,  is  taken  out  of  the  bankrupt,  and  is  vested  in  his 
trustees  or  assignees,  whereas  in  a  winding-up  the  legal  estate 
still  remains  in  the  company.  But,  in  my  opinion,  the  bene- 
ficial interest  is  clearly  taken  out  of  the  company^    What  the 
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statute  says  in  the  95th  section  is,  that  from  the  time  of  the 
winding-up  order  all  the  powers  of  the  directors  of  the  com- 
pany to  carry  on  the  trade  or  to  deal  with  the  assets  of  the 
company  shall  be  wholly  determined,  and  nobody  shall 
have  any  power  to  deal  with  them  except  the  official  liqui- 
dator, and  he  is  to  deal  with  them  for  the  purpose  of  collect- 
ing the  assets  and  dividing  them  amongst  the  creditors.  It 
appears  to  me  that  that  does,  in  strictness,  constitute  a  trust 
for  the  benefit  of  all  the  creditors,  and,  as  far  as  this  court 
has  jurisdiction,  no  one  creditor  can  be  sallowed  to  have  a 
larger  share  of  the  assets  than  any  other  creditor. 

Then  it  is  said  that  the  assets  are  subject  to  the  law  of  the 
place  where  they  are.  I  quite  agree  that  if  the  law  of  the 
place  where  they  are  had  given  a  charge  of  that  nature  on 
the  assets  prior  to  the  time  when  the  petition  for  winding  up 
was  presented,  or  possibly  jjrior  to  the  time  when  the  winding 
up  order  was  made,  and  a  judgment,  for  instance,  had  been 
put  on  the  register,  that  might,  by  the  law  of  Bombay,  have 
constituted  a  charge  on  the  property  of  the  company,  and 
then  the  trust  for  the  benent  oi  the  creditors  would  have 
been  subject  to  that  charge.  But  here  there  is  no  allegation 
that  the  judgment  in  Bombay,  any  more  than  a  judgment 
here,  simply  qua  judgment,  operates  as  any  charge  at  all. 

It  is  quite  clear  that  it  <^oes  not,  and  that  until  the  execu- 
tion and  attachment  have  issued  and  been  executed^  there  is 
no  actual  charge  on  the  property.  That  charge  is  subse- 
quent to  the  creation  *of  the  trust,  and  is  made  by  the  [361 
particular  appellants  here  with  full  notices  of  the  trust. 

The  consequence  necssarily  follows,  that  in  this  court 
these  creditors  cannot  be  allowed  by  such  means  to  obtain 
priority  ;  and  that  they  must  give  up,  for  the  benefit  of  the 
creditors,  what  they  have  so  obtained. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  appellants:  Messrs.  HollaTos^  Son  <fe 
Coward. 

Solicitors  for  the  Official  Liquidator :  Messrs.  TiUeardy 
Godden  &  Holme. 
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Vaughan  v.  Halliday. 

[1872    V.     1.] 

Becuritia  for  BiUs  of  Exchange — Doctrine  of  Ez  pctrte  Waring —  UnaeeepUd  Bilk 
ItiglU  of  Double  Proof— 'Practice — Appeat  by  one  of  two  Defendantt. 

R.  <&  Co.,  of  Brazil,  in  the  course  of  exchange  operations  with  A.,  of  Manchester, 
drew  bills  on  him  for  £2,000,  which  they  sold  to  the  plaintiff,  and  about  the  same 
date  transmitted  to  A.  acceptances  of  another  house  for  £1,900  to  cover  the  bills 
drawn.  Before  the  covering  remittances  reached  England,  R.  &  Co.  stopped  pay- 
ment and  presented  a  petition  for  liquidation.  A.  being  also  in  difficulties,  refused 
to  accept  the  bills  drawn  on  him,  and  also  became  a  liquidating  debtor.  The  plain- 
tiff, as  holder  of  the  dishonored  bills,  filed  a  bill  against  the  trustees  of  the  estates  of 
R.  <fe  Co.  and  A.,  praying  that  the  remittances  might  be  applied  in  pajrment  of  the 
bills  : 

Z^e2i  (reversing  the  decision  of  Bacon,  Y.C),  that  the  plaintiff^  bad  no  equity  to 
support  the  bill. 

The  doctrine  of  Ez  parte  Waring  (})  does  not  apply  to  a  case  where  the  bills  drawn 
by  one  of  the  insolvent  firms  on  the  other  have  not  been  accepted,  nor  in  any  other 
case  in  which  the  holder  of  the  bills  has  no  right  of  double  proof  against  the  two 
firms. 

Ez  parte  Smart  (*)  distinguished. 

On  uill  by  P.  against  R.  and  A.,  who  all  separately  claimed  the  same  property, 
decree  made  in  favor  of  P.  On  appeal  by  A.  alone,  the  court  being  of  opinion  that 
R.  was  entitled,  dismissed  the  bill  against  botii  defendants. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon. 

•  C.  W.  Ryder  carried  on  business  as  a  merchant  at  Bahia 
and  Pernambuco,  in  Brazil,  nnder  the  firm  of  Ryder  &  Co., 
and  at  Manchester  nnder  the  firm  of  J.  O.  Ryder  &  Co. 
562]  *The  firm  in  Brazil  had  for  several  years  been  engaged 
in  transactions  on  an  exchange  account  with  F.  W.  Ash  ton,  a 
merchant  at  Manchester.  In  the  course  of  these  transac- 
tions the  firm  in  Brazil,  on  the  29th  of  August,  1871,  drew 
three  bills  of  exchange  for  £800,  £700,  and  £500  respectively, 
at  ninety  days'  sight,  on  F.  W.  Ashton,  to  the  order  of  the 
plaintiff,  Charles  Vaughan.  These  bills  were  all  held  for 
value  by  the  plaintiff. 

About  the  same  time  Ryder  &  Co.,  through  their  manager, 
W.  H.  Wiatt,  purchased  at  Bahia  two  bills  of  exchange  at 
ninety  days'  sight,  one  drawn  on  the  London  and  Brazilian 
Bank  for  £900,  and  the  other  on  Messrs.  Saunders  &  Co.,  of 
Liverpool,  for  £1,000,  which  they  forwarded  to  F.  W.  Ashton 
on  the  8th  of  September,  1871,  with  the  following  letter : 

0)  19  Ves.,  845.  («)  4  Eng.  Rep.,  855;  Law  Rep.,  8  Ch.,  220. 
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"Dear  Sir,— Drafts.    Pray  honor  the  following  by  us  at 
90  days'  sight  (viz.:) 

Nos. 

3086  of  Charles  Vaughan,   val.   reed., 

C.  Vaughan  &  Co £800 

3087  do.  do 700 

3088  do.  do 500 

£2,000 

"Remit.  To  cover  the  above  exchange  operation,  we 
enclose  ninety  days'  sight  bills. 

Nos. 

1562  London  and  Brazilian  Bank  on  L. 

and  B.  B.,  London £900 

1561  F.  Saunders  &  Co.,  Charles  Saunders 

&  Co.,  Liverpool 1,000 

£1,900 

"We  enclose  a  statement  of  vour  exchange  account  in 
account  current,  which  is  now  balanced  up  to  a  point. 

"We  remain,  &c., 
"pp.  Ryder  &  Co. 
"W;  H.  Wiatt." 

On  the  29th  of  August,  1871,  the  Manchester  firm  of  J.  O. 
Ryder  &  Co.  suspended  payment,  and  on  the  22d  of  Septem-. 
ber  the  *Brazil  nrm  of  Kyder  &  Co.  also  suspended  [563 
payAent.  On  the  11th  of  September,  1871,  C.  W.  Ryder 
filed  his  petition  for  lic^uidation  by  arrangement,  which  was 
agreed  to  by  the  requisite  majority  of  creditors,  and  the  de- 
fendant H.  W.  Banner  was  appointed  trustee  of  his  estate. 

The  three  bills  drawn  on  F.  W.  Ashton  were  presented  to 
him  for  acceptance  on  the  2d  of  October,  1871,  but  he  refused 
to  accept  them. 

On  tne  26th  of  October,  1871,  P.  W.  Ashton  presented  a 

Jetition  for  liquidation  by  arrangement,  and  the  defendant 
.  Halliday  was  appointed  trustee  of  his  estate. 
The  two  drafts  for  £900  and  £1,000,  which  were  sent  to 
cover  the  last-mentioned  bills,  were  received  by  P.  W.  Ash- 
ton in  due  course,  and  given  up  by  him  to  his  trustee. 

The  plaintiff  claimed  to  have  the  proceeds  of  the  two 
drafts  of  £900  and  £1,000  applied,  so  far  as  they  extended, 
to  discharge  the  sum  due  on  the  three  bills  of  exchange 
which  he  had  purchased  of  Ryder  &  Co.,  and  instituted  this 
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suit  against  J.  Halliday  and  H.  W.  Banner  to  enforce  his 
claim. 

Both  of  the  defendants  pnt  in  answers ;  the  defendant 
Halliday  claiming  the  proceeds  of  the  drafts  as  part  of  the 
estate  of  F.  W.  Ashton,  and  the  defendant  Banner  claiming 
them  as  part  of  the  estate  of  Ryder  &  Co. 

The  Vice-Chancellor  directed  the  drafts  to  be  given  np  to 
the  plaintiff  (*).  From  this  decision  Halliday  appealed. 
The  defendant  Banner  did  not  join  in  the  appeal. 

n)  1874.     March  14 


Se 


Sir  Jambb  Bacon,  V.C:  Upon  the 
face  of  this  case  there  is  a  certain  com- 
plication in  the  transaction  which 
might  seem  to  amount  todifficultj;  bat 
I  think  the  principles  are  so  well  es- 
tablished by  decision  that  I  do  not  hesi- 
tate to  say  that  the  plaintiff  is  entitled 
to  the  proceeds  of  the  remittance  which 
he  claims  by  this  suit.  Many  of  the 
facts  of  the  case  are  hardly  in  dispute. 
[His  honor  then  referred  to  the  facts 
of  the  case  and  read  WiatVs  letter  of 
the  8th  of  September,  1871.]  Now 
what  does  that  transaction  amoant  to  ? 
Let  us  consider  it  first  as  between  the 
remitter  and  the  receiver  of  those  drafts. 
First,  there  is  in  as  plidn  words  as  our 
language  can  convey,  a  dedication  of 


principles  of  debtor  and  creditor  which 
eveiy  payer  has.  Whatever  debt  he  or 
his  firm  might  owe  to  Ashton  at  that 
time,  he  haa  a  right  to  ascribe  the 
£1,000  of  the  bills  to  any  particular 
portion  of  that  debt.  He  had  a  right 
to  say,  **  You  shall  take  it  in  payment 
of  that  particular  debt,  and  no  other — 
in  truth,  it  never  became  a  debt  for 
want  of  acceptance  ;  and  if  you  do  not 
take  it  upon  those  conditions  you  shall 
not  have  it  at  all."  It  never  was  Ash- 
ton's  ;  it  never  became  Ashton's.  It 
could  only  have  been  his,  first,  upon 
the  conditions  which  are  expressed, 
and  next,  upon  the  actual  appropri- 
ation to  cover  the  bills.  That  is  so  far 
the  transaction  between  the  parties 
originally  concerned.    Then  it  is  said 


the  remittances  to  cover  the  acceptan-.  that  the  case  of  Ex  parte  Waririg  {\9 


ces,  and  nothing  else  ;  and  whatever 
may  have  been  the  former  practice  of 
Mr.  Ashton  as  to  the  remittances,  it 
cannot  in  the  slightest  degree  affect 
this  particular  transaction,  for  here 
the  person  who  draws  upon  him  and 
intends  to  become  his  debtor  for  the 
amount  of  the  draft  sends  him  to  cover 
the  above  exchange  operation  the  bills 
for  £1,900.  The  bills  arrive  in  Eng- 
land, they  are  not  accepted,  and  what 
is  the  consequence  of  that  ?  Can  Mr. 
Ashton,  or  anybody  for  Mr.  Ashton, 
claim  to  hold  that  remittance  ?  Mr. 
Winslow  has  argued  that,  because  of 
the  bankruptcy  or  qttan  bankruptcy, 
these  became  the  property  of  Ashton. 
How  could  Ashton  claim  any  property 
in  them  without  performing  the  con- 
ditions on  which  they  were  entrusted 
to  him  ?  They  are  sent  to  him  as  a 
specific  appropriation ;  they  are  not 
part  of  his  estate,  they  are  not  vested 
in  his  liquidator  or  trustee,  they  are 
sent  with  a  direction  specifically  to  ap- 
propriate. Not  only  had  the  remitter 
a  right  by  the  coarse  of  the  dealing, 
but  he  had  the  right  upon  the  ordinary 


Ves.  845)  does  not  apply,  and  no  doubt 
it  does  not  apply  in  that  particular 
which  Mr.  De  Gex  has  so  carefully 
selected  from  Ex  parte  Waring,  because 
here  there  was  no  acceptance,  and  in 
Ex  parte  Waring  there  was;  and  in 
that  case  the  decision  ii^as  that  in  order 
to  adjust  or  work  out  the  equities  be- 
tween the  parties,  it  was  necessary  to 
consider  the  bills  in  hand,  the  short 
bills  and  so  on,  as  if  they  remained  be- 
longing to  neither  of  them.  To  that 
extent  the  case  of  Ex  parte  Waring 
does  not  apply,  but  to  the  extent  of 
saying  that  the  equities  between  the 
parties  are  to  be  enforced  when  bank- 
ruptcy happens,  it  has  a  direct  appli- 
cation, and  that  application  has  been 
recognized  in  every  case  which  has 
happened  since.  It  is  not  because  the 
particular  facts  of  this  case  differ  in  the 
respect  which  has  been  mentioned 
from  that,  that  the  universal  equitable 
principle  is  not  to  be  applied  to  it.  Al- 
thoagh,  therefore,  I  do  not  say  the  de- 
cision in  Ex  parte  Waring  does  apj^ly 
to  this  case,  I  say  the  equitable  prin- 
ciple upon  which  it  is  based  does  dl- 
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*Mr.  De  Oex,  Q.C.,  and  Mr.  Winslow,  Q.C.,  for  the  [564: 
appellant :  There  is  no  proof  of  an  appropriation  of  these 
drafts ;  the  result  of  the  evidence  is  that  tney  were  sent  on 
the  general  account. 

But  supposing  there  was  an  appropriation,  the  plaintiff 


rectly  apply  to  it.  Therefore,  so  far 
as  the  claim  of  Ashton  is  oonoerned,  in 
my  opinion  there  is  not  the  shadow  of 
a  ground  upon  which  it  can  be  sap- 

e>rted.  Then  comes  Mr.  Banner,  and 
r.  Banner  says,  **That  may  be  all 
▼ery  well,  decide  for  or  against  Ashton, 
yet  the  property  belongs  to  me,  for 
Ashton  having  failed  to  accept  the 
bills,  the  remittances  remained  the 
property  of  the  Bahia  firm,  and  ought 
to  be  handed  over  to  me  as  the  trustee 
appointed  in  the^liqaidation."  Trusts 
may  be  declared  in  a  variety  of  ways  ; 
trusts  may  be  inferred  from  the  course 
of  dealing.  The  liistory  of  the  begin- 
ning of  the  exchange  transactions  is 
6ta^  and  proved,  the  course  of  acting 
on  it  is  stated  and  proved,  the  selling 
of  bills  witli  one  hand,  and  the  remit- 
ing  to  cover  those  bills  with  the  other, 
is  stated  and  proved,  and  as  the  result 
of  those  transactions,  in  my  opinion,  as 
between  the  plaintiff  and  Bianner,  or 
Kyder's  estate,  there  is  a  clear  rifht  to 
have  this  appropriation  which  Wiatt 
in  Bahia  directed  in  the  first  instance, 
and  which  the  proceedings  in  bank- 
ruptcy have  frustrated  to  the  extent 
that  it  cannot  be  specifically  performed. 
But  does  it  signify  that  the  plaintiff, 
Mr.  Vaughan,  is  not  a  party  to  the 
transaction  between  Ashton  and  Ryder  ? 
Not,  in  my  opinion,  in  the  slightest  de- 
gree. The  same  principle  of  equity 
upon  which  Bp  parte  Waring  is  based, 
although  upon  facts  in  that  case  differ- 
ent from  the  present,  apply  directly  to 
the  present  case,  and  I  am  of  opinion 
that  the  case  of  Ex  parte  Smart,  In  re 
RUha/rdeon  (Law  Rep..  8  Ch.,  220J  re- 
moves the  apparent  difficulty  which 
might  exist  by  the  circumstance  of  the 
plaintiff  in  tms  case  not  being  a  party 
to  the  bill  transactions,  in  respect  of 
which  bill  transactions  the  remittance 
was  made,  and  which  being  made  for 
a  specific  purpose  was  held  there 
to  be  applicable  to  the  specific  pur- 
pose contracted  for  between  thejar- 
ties:  Ex  parte  Smart,  In  re  Rich- 
ardMm,  was  this:  The  persons  who 
claimed  were*  no  parties  to  the  bill. 

10  Eng.  Kep. 


They  had  drawn  on  Richardson,  and 
Richardson  had  transactions  with  Ste- 
phani,  with  whom  also  Smart  *  had 
transactions,  and  ^tephani  transmitted 
bills  to  Richardson  for  the  purpose  of 
meeting  the  existing  acceptances,  the 
benefit  of  which  acceptances — I  say 
nothing  about  the  form  of  them — ^be- 
longed to  the  claimant  there.  It  ap- 
peared to  me  that  upon  the  principle  of 
Ex  parte  Waring  he  was  right  in  that 
clainL  I  seem  to  have  said  on  that  oc- 
casion that  the  proceeds  of  the  remit- 
tances, so  far  as  they  existed  in  specie 
at  the  date  of  the  liquidation,  should 
be  applied  for  the  purposes  for  which 
they  were  remitted,  as  expressed  in  the 
letters  referred  to  in  the  evidence,  and 
that  an  inquiry  should  be  made  for  the 
purpose  of  ascertaining  who  were  the 
people  entitled  to  the  proceeds.  Now, 
when  that  came  to  be  decided  in  the 
Court  of  Appeal,  the  Lord  Justice 
James  disposes  of  the  point  of  the  bills 
being  drawn,  and  says,  '*  Ricluurdson 
would  have  received  bills  sent  to  him 
for  the  specific  purpose  of  meeting  bills 
being  drawn  upon  him,  and  to  iMCome 
due  on  that  particular  day,  and  if  Ste- 
phani  k  Co.  had  heard  that  Richardson 
was  becoming  bankrupt  in  time  to  pre- 
vent the  remitted  bills  from  being  is- 
sued, they  would  have  been  entitl«l  to 
file  a  bill  to  say  that  they  were  sent  for 
the  purpose  of  taking  up  particular 
bills,  and  this  would  have  been  quite 
Independent  of  the  taking  of  any  ac- 
counts between  them  and  Richardson." 
Then,  further,  he  says,  "  That  being  so, 
the  question  arises,  in  the  second  plaoe, 
whether  this  state  of  circumstances  is  not 
precisely  the  same  as  in  Exparte  Waring 
and  Poifflee  v.  Hargreaves  (8  D.  M.  & 
Q.,  430),  and  whether  we  ought  not  to 
come  to  the  same  conclusion  as  in  those 
cases.  Stephani  &  Co.  had  a  right  to 
say  that  the  bills  should  not  be  applied 
for  the  general  purpose  of  paying  Rich- 
ardson's creditors,  but  for  the  specific 
purpose  for  which  they  were  intended; 
and,  on  the  other  hand,  they  had  no 
right  to  leave  Richardson's  estate  liable 
to  pay  his  acceptances.  Accidentally, 
75 
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565]  lias  no  *equity  to  sustain  his  bill.  This  is  the  first  time 
that  it  has  been  attempted  to  apjjlvthe  doctrine  of  Ex  parte 

Waring  (*)  to  a  case  where  the  bills  have  not  been  accepted. 
The  raiio  decidendi  of  Ex  parte  Waring  was  that  there  was 
566]  a  right  of  proof  by  the  *bill-holaer  both  against  the 
drawer  and  acceptor  of  the  bills,  and  the  principle  was  re- 
sorted to  in  order  to  adjust  the  equities  between  the  two  in- 
solvent estates.  But  here  there  is  no  such  double  right  of 
proof,  and  there  are  no  equities  to  adjust.  It  is  simply  a 
case  of  mortgagee  and  mortgagor,  and  whatever  may  be  the 
rights  of  the  two  co-defendants,  Halliday  and  Banner,  inter 
scy  the  plaintiflf  has  nothing  to  do  with  tnem. 

Mr.  Jiay,  Q.C.,  and  Mr.  JZ  A.  Giffard,  for  the  plaintiff: 
The  letter  of  the  8th  of  September,  1871,  proves  that  the 
drafts  were  distinctly  appropriated  to  cover  the  bills  sent  for 
567]  *acceptance.    That  being  so,  the  principle  of  Ex  parte 

Waring  (*)  applies.  The  fact  that  the  bills  were  not  accepted 
makes  no  diiterence.  Triminghara  v.  Maud  (*)  is  precisely 
in  point.  Ash  ton's  non-fulfilment  of  his  obligation  renders 
it  inequitable  that  his  estate  should  retain  the  securities, 
and  Ryder  &  Co.'s  estate  cannot  retain  them  as  against  us 
if  they  are  given  up  to  it.  Indeed  their  trustee,  Banner, 
does  not  claim  them,  for  he  does  not  appeal  from  the  Vice- 

another  person  gets  an  advantage  for  accepted  by  Mr.  Ashton.  The  conse- 
which  he  had  not  stipulated,  by  reason  quence  of  that  is  that  the  remittances 
of  the  adjustment  of  equities  between  stand  in  the  same  state  as  if  they  had 
the  parties."  Then  his  Lordship  says  :  not  been  made,  with  this  one  exception, 
*<  It  is  said  that  we  ought  not  to  extend  that  thej  are  earmarked  by  a  declara- 
the  doctrine  of  jSbB  parU  Waring,  but  tion  in  writing  that  those  remittances 
the  rule  laid  down  in  that  case  has  been  are  to  be  applied  to  meet  those  particu- 
often  before  the  court,  and  neither  the  lar  bills.  That,  in  mj  opinion,  fives 
court  nor  the  Legislature  has  shown  to  the  plaintiff  the  right  which  he 
any  disapproval  of  it.  We  are  not  claims  in  this  suit,  and  I  think  he  is 
really  pressing  it  further.  I  cannot  entitled  to  the  relief  he  seeks.  There 
follow  the  argument  that  has  been  will,  therefore,  be  a  declaration  that, 
urged  upon  us,  that  the  doctrine  only  by  virtue  of  the  course  of  dealing  be 
applies  where  all  parties  are  parties  to  tween  the  parties  and  the  letter,  the 
the  same  bills,  and  does  not  apply  to  a  two  remittances  were  specifically  appro- 
case  where  there  are  distinct  contracts."  priated  to  meet  the  three  drafts,  and 
The  contract  between  the  parties,  in  that  the  remittances  ought  to  be  ap- 
my  opinion,  is  evidenced  by  the  course  plied  in  satisfaction  of  the  sums  which 
of  dealing^.  That  course  of  dealings  shall  be  found  due  to  the  plaintiff  in  re- 
did give  to  the  plaintiff  in  this  suit  an  spect  of  the  same  three  drafts,  without 
interest  in  and  a  right  to  see  to  the  ap-  prejudice  to  his  right  to  prove  against 
plication  of  the  remittances,  although  the  estate  of  Messrs.  Ryder  &  Co.  in  re- 
the  particular  fact  of  the  remittances  spect  of  the  three  drafts,  after  the  re- 
was  not  known  to  him  at  the  time  they  mittances  shall  have  been  so  applied, 
were  made  I  think  nothing  that  has  Under  the  circumstances,  there  will  be 
been  done  has  impaired  that  right,  no  order  as  to  costs. 
When  the  remittances  came  to  this  .  (')  19  Ves.,  846. 
country  accompanying  the  bills,  the  (*)  Law  Rep.,  1  Eq.,  201. 
bills,  fqr  a  yery  good  reasoa,  are  not 
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Chancellor's  decision. .  It  makes  no  difference  that  we  have 
no  privity  with  Ashton.  We  stand  upon  the  equity  of  the 
drawers.  Ashton  was  the  principal  debtor;  ne  induced 
Ryder  &  Co.  to  draw  the  bills,  and  the  securities  ought  to 
be  appropriated  to  clear  Ryder  &  Co.'s  estate  from  the  lia- 
bility :  Fowles  v.  Hargreaves  (*) ;  City  Bank  v.  LucJcie  C) ; 
Banner  v.  Johnston  (") ;  Thomson  v.  Simpson  {*) ;  Ex  parte 
Smartn. 

Sir  W.  M.  James,  L.  J.:  The  principle  of  Ex  parte  War- 
ing applies  where  there  are  equities  to  adjust  between  two 
parties  who  become  insolvent,  and  the  adjustment  of  which 
equities,  by  a  piece  of  good  luck,  so  far  as  a  third  party  is 
concerned,  operates  for  the  benefit  of  such  third  party.  The 
simple  answer  to  this  case  is,  that  there  are  no  equities 
whatever  to  adjust.     If  the  plaintiff  is  right  as  to  the  appro- 

S nation,  the  Bahia  house  is,  irrespective  of  any  equities  to 
e  adjusted  and  any  questions  whatever,  entitled  abso- 
lutely and  simply  to  the  return  of  the  remittances.  If  he 
is  not  right  in  that,  he  has  no  foundation  whatever  for 
his  case. 

Sir  G.  Mellish,  L.J.:  The  Vice-Chancellor  in  this  case 
came  to  the  conclusion,  and  I  am  of  opinion  correctly,  that 
there  was  a  specific  appropriation  of  the  remittances ;  and  it 
appears  to  me  utterly  impossible  to  put  any  construction 
on  the  letter  which  accompanied  the  remittances  except 
that  the  bills  remitted  were  specifically  appropriated  to 
♦take  up  the  acceptances,  if  Ashton  did  accept  them.  [568 
Then  the  rule  of  law  is  applicable,  that  if  a  remittance  is 
sent  for  a  particular  purpose,  whether  it  be  a  remittance  by 
bill  or  a  remittance  in  monejr,  the  person  who  receives  the 
remittance  must  either  apply  it  for  tne  purpose  for  which  it 
was  sent,  or  else  return  it.  Therefore,  as  soon  as  Ashton 
determined  not  to  accept  the  bills  he  was  bound  to  return 
the  remittances.  He  has  incurred  no  liability,  and  I  cannot 
see  how  Ex  parte  Waring  (*)  can  possibly  apply.  The  sim- 
ple case  is,  tnat  the  plaintiff  has  purchased  bills  from  a  firm 
which  has  become  insolvent  without  getting  any  security 
whatever,  and  therefore  his  onlv  remedy  is  to  prove  upon 
those  bills.  The  firm  of  Ryder  &  Co.  are,  it  appears  to  me 
on  this  state  of  facts,  entitled  to  have  the  remittances  re- 
turned to  them ;  but  if  they  are  not  entitled  to  have  the 
remittances  returned  to  them,  I  have  ^reat  difficulty  in 
thinking  that  there  can  be  any  case  to  which  the  doctrine  of 

(«)  8  D.  M.  A  G.,  480.  (*)  Law  Rep.,  6  Ch.,  669. 

(•)  Law  Rep.,  6  Ch.,  778.  (•)  Law  Rep..  8  Ch.,  220. 

{*)  Ibid.,  5  H.  L.,  157.  (•)  19  Vee.,  345. 
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Ex  parte  Waring  can  apply,  unless  there  is  not  only  a 
double  insolvency,  but  a  right  of  double  proof  on  the  part 
of  the  holders  of  the  bills  who  claim  the  equity.  The  only 
case  on  which  the  Vice-Chancellor  relied  was  a  case  before 
us  of  Ex  parte  Smart  {^\  and  it  is  true  that  in  that  case  we 
did  in  one  respect  carry  the  doctrine  of  Ex  parte  Waring 
f urttier  than  it  had  been  carried  in  any  previous  case ;  for  I 
think  that  in  all  the  previous  cases  the  claim  had  been  by  a 
holder  of  a  bill  who  had  a  right  of  double  proof  aeainst  the 
acceptors  and  the  drawers.  In  Ex  parte  Smart  tne  holder 
was  nimself  the  drawer,  and  although  he  was  not  entitled  to 
prove  on  the  bill  against  the  two  firms,  he  was  entitled  to 
prove  against  the  acceptor,  who  had  accepted  for  the  accom- 
modation of  a  firm  to  whom  the  drawer  of  the  bill  had  sold 
goods,  and  he  was  entitled  to  prove  for  the  same  debt  against 
that  firm  for  goods  sold  and  delivered.  There  being,  there- 
fore, a  double  insolvency  and  a  double  right  of  proof,  we 
thought  that  the  principle  of  Ex  parte  Waring  applied. 
But  where  there  is  no  right  of  double  proof,  whatever  may 
be  the  equities  as  between  the  two  firms  that  are  insolvent, 
I  cannot  see  how  there  can  be  any  difficulty  in  settling  those 
equities  between  the  parties  without  the  necessity  of  giving 
to  the  bill-holder,  wno  is  simply  a  creditor  without  any 
security,  that  security  which  he  has  never  bargained  for. 
569]  I  am  of  opinion,  therefore,  that  this  bill  ought  to  have 
been  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.:  I  desire,  with  reference  to  what 
the  Lord  Justice  has  just  said,  which  I  did  not  say  before, 
to  express  my  entire  concurrence  in  his  observations,  that 
the  right  of  proof  against  both  estates  in  respect  of  the 
same  matter  is  essential  to  the  application  of  Ex  parte  War- 
^"^9  C)-  We  simply  dismiss  the  bill  with  costs  against 
everybody. 

Solicitors  for  the  plaintiff :  Messrs.  Phelps  &  Sidgwicky 
agents  for  Messrs.  Sale  <fe  Co.,  Manchester. 

Solicitors  for  the  defendants :  Messrs.  Clarke^  Woodcock 
<fe  Ryland^  agents  for  Messrs.  Brooks^  Marshall  &  Brooks^ 
Manchester ;  Messrs.  Chester^  Urquhart  &  Co.j  agents  for 
Messrs.  Laces ^  Banner  &  Co.,  Liverpool. 

0)  Law  Rep.,  8  Oh.,  220.  («)  19  Ves.,  846. 
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[Law  Reports,  9  Chancery  Appeals,  672.] 
L.JJ.,  April  24,  1874. 

*In  re  Simpson.  [572 

ParltterBhip — Joint  and  Separate  Ustate — DecUh  of  Partner — Bankruptcy  of  Survivors, 

Four  persons  carried  on  a  business  in  partnership  under  a  deed  which  provided 
that  the  death  of  a  partner  should  not  dissolve  the  partnership,  but  that  the  business 
should  be  carried  on  by  the  survivors  or  survivor,  and  the  share  of  the  deceased 
partner  ascertained  at  the  next  half-yearly  stock-taking,  and  paid  to  his  representa- 
tives by  instalments.  Two  of  the  partners  died,  and  afterwards  the  survivors  be- 
came bankrupt.  No  steps  had  then  been  taken  to  ascertain  the  shares  of  the  de- 
ceased partners : 

Hdd  (affirming  the  decision  of  the  Chief  Judge),  that  the  creditors  of  the  four  part- 
ners had  no  right  to  have  the  joint  assets  of  the  four  which  remained  in  tpeeie  applied 
first  in  payment  of  their  debts. 

JSx  parte  Morley,  (')  distinguished. 

Walter  Simpson,  Charles  John  Simpson,  Frederic  Simp- 
son, and  Arthur  Simpson,  carried  on  in  partnership  at  Pres- 
ton the  business  of  cotton-spinners,  under  the  provisions  of 
articles  of  partnership,  dated  the  2d  of  January,  1871.  By 
these  articles  it  was  provided  that  the  partnership  should 
continue  for  fourteen  years  from  the  1st  of  July,  1867, 
and  each  partner  was  to  be  entitled  to  an  equal  fourth  part 
of  the  profits,  and  half-yearly  general  accounts  were  to  be 
taken. 

It  was  further  provided  that,  "in  case  of  the  death  of 
either  or  any  of  them  the  said  C.  J.  Simpson,  A.  Simpson, 
W.  Simpson,  and  F.  Simpson,  such  event  shall  not  dissolve 
the  partnership,  but  the  survivors  or  survivor  of  them  shall 
carry  on  the  business,  and  the  share  of  either  or  any  of 
them  so  dying  shall  be  ascertained  at  the  succeeding  stock- 
taking after  the  death  of  either  of  them  and  the  balance  then 
found  to  be  due  to  either  or  any  of  them  the  said  C.  J.  Simp- 
son, A.  Simpson,  W.  Simpson,  and  F.  Simpson,  so  dying  as 
aforesaid,  shall  (subject  as  hereinafter  mentioned)  as  to  one- 
half  part  thereof  (except  as  to  the  sum  of  £200)  remain  in 
the  hands  of  the  survivors  or  survivor  of  them  the  said  C.  J. 
Simpson,  A.  Simpson,  W.  Simpson,  and  F.  Simpson,  for 
three  years  from  tne  decease  of  either  of  them,  and  as  to  the 
other  half  part  thereof  (except  as  to  the  said  sum  of  £200^ 
remain  in  the  hands  of  the  *8urvivors  or  survivor  of  [573 
them  the  said  C.  J.  Simpson,  A.  Simpson,  W.  Simpson,  and 
F.  Simpson,  for  five  years  from  the  decease  of  either  of  them, 
and  the  whole  of  the  said  balance  (except  as  to  the  said  sum 

0)  7  Eng.  Rep.,  521 ;  Law  Rep.,  8  Oh.,  1026. 
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of  £200)  shall  be  secured  to  the  representatives  of  either  or 
any  of  them  the  said  C.  J.  Simpson,  A.  Simpson,  W.  Simp- 
son, and  F.  Simpson,  so  dying  as  aforesaid,  by  the  promis- 
sory  notes  of  the  survivors  or  survivor  of  them  the  said  C.  J. 
Simpson,  A.  Simpson,  W.  Simpson,  and  F.  Simpson,  such 
notes  bearing  interest  at  the  rate  of  7J  per  cent,  per  annum,' 
payable  and  to  be  paid  to  such  representatives  quarterly, 
and  the  said  sum  of  £200  shall  be  paid  to  the  representatives 
of  each  of  them  the  said  C.  J.  Simpson,  A.  Simpson,  W. 
Simpson,  and  F.  Simpson,  dving  as  aforesaid,  within  one 
calendar  month  after  tne  death  of  either  of  them." 

The  capital  of  the  business  consisted  of  money,  machinery, 
and  stock.  On  the  27th  of  September,  1871,  Arthur  Simpson 
died,  and  the  business  was  thenceforth  carried  on  by  the 
three  survivors.  On  the  15th  of  January,  1872,  C.  J.  Simp- 
son died,  and  thenceforth  the  business  was  carried  on  by  the 
two  survivors.  No  half-yearly  accounts  had  been  taken, 
and  no  steps  were  taken  to  ascertain  the  shares  of  the  de- 
ceased partners.  No  promissory  note  was  given  by  the 
survivors  to  the  representatives  of  either  of  the  deceased 
partners,  nor  was  the  £200  in  either  case  paid  within  the 
period  fixed  by  the  articles.  Small  sums  were,  however, 
irom  time  to  time  paid  by  the  survivors  to  the  widow  of  each 
of  the  deceased  partners,  amounting  in  the  case  of  A.  Simp- 
son's widow  to  £248,  and  in  the  case  of  C.  J.  Simpson  s 
widow  to  £60. 

On  the  19th  of  December,  1872,  the  two  survivors,  W. 
Simpson  and  F.  Simpson,  filed  a  liquidation  petition,  under 
which  a  trustee  was  afterwards  appointed.  At  the  com- 
mencement of  the  liquidation  the  debts  of  the  firm  amounted 
to  £43,627,  of  which  £23,873  consisted  of  debts  which  had 
been  contracted  when  all  the  four  partners  were  living. 
The  creditors  of  the  four  original  partners  claimed  to  have 
the  machinery,  or  so  much  thereof  as  could  be  distinguished 
as  having  belonged  to  the  partnership  of  the  four,  applied 
in  payment  of  their  debts,  in  priority  to  the  creditors  of 
the  three  and  of  the  two.  This  claim  was  disputed  by 
the  creditors  of  the  three  and  of  the  two,  and  a  special 
case  was  stated  for  the  purpose  of  having  this  question  de- 
termined. 

574]  *The  Judge  of  the  County  Court  of  Manchester  de- 
cided that  the  creditors  of  the  four  were  entitled  to  the 
priority  which  they  claimed ;  and  he  directed  an  inquiry  to 
ascertain  what  part  of  the  machinery  could,  at  the  date  of 
the  liquidation  petition*  be  distinguished  as  having  belonged 
to  the  four  partners. 
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The  creditors  of  the  two  surviving  partners  appealed,  and 
the  Chief  Judge  Bacon  decided  that  tne  creditors  of  the  four 
partners  had  no  priority  (*). 

The  creditors  of  the  tour  original  partners  appealed. 

*Mr.  DeOex,  (J-C,  and  Mr.  Iforth,  for  the  appel-  [575' 
lants :  The  creditors  have  all  the  rights  of  the  partners,  and 
under  the  articles  of  partnership  the  representatives  of  the 
partners  had  a  right  to  their  share  of  the  assets  and  profits, 
and  that  right  now  goes  to  creditors.  Bx  parte  Morley  (*) 
is  very  similar :  Ex  parte  PeaJce  (").  No  accounts  had  been 
taken ;  the  estates  continued  separate. 


(>)  1874  Maroh  9. 

Sm  James  Bacon,  C.J.:  I  am  of 
opinion  that  there  is  no  foundation  for 
the  contention  which  has  been  raised 
upon  this  special  case.  A  partnership 
was  formed  ;  two  of  the  partners  died 
successively ;  the  other  two  continued 
to  carry  on  the  business,  not  only  osten- 
sibly and  being  in  actual  possession  of 
the  partnership  assets,  but  being  enti- 
tled to  the  enjoyment  of  those  assets 
under  the  terms  of  the  partnership  ar- 
ticles, which  stipulate  that  the  death 
of  a  partner  shall  not  dissolve  the  part- 
nership, and  contain  all  other  pro- 
visions necessary  for  the  carrying  on 
of  the  business.  Under  those  circum- 
stances the  joint  creditors  of  the  four 
have  these  rights — they  may  sue  the 
representatives  of  the  deceased  part- 
ners, and  they  may  sue  the  continuing 
partners.  But  what  possible  right  can 
any  creditors  of  the  four  or  of  the  three 
have  to  come  and  lay  their  hands  on 
any  particular  assets,  and  say  they  are 
to  be  primarily  applied  in  discharge  of 
their  debts?  There  is  no  authority  for 
such  a  proposition  in  any  of  the  cases 
which  have  been  cited  ;  in  Ex  parte 
M&rley  (Law  Rep.,  8  Ch.,  1026)  least  of 
all,  because  there  the  partner  who  died 
had  provided  by  his  will  that  a  certain 
portion  of  his  property  should  be  left 
in  the  business,  which  was  to  be  carried 
on  after  his  death.  His  son  did  carry 
it  on  and  became  bankrupt,  and  it  was 
of  necessity,  as  well  as  of  right,  that 
there  should  be  an  account  of  the  debts 
due  in  respect  of  the  business  in  which 
the  testator  had  employed  his  property, 
and  another  account  of  those  debts  for 
which  the  son  only  was  liable.  The 
facts  stated  in  this  special  case  are  dis- 
tinct.   The  representatives  of  the  two 


dying  partners  made  no  claim  against 
the  assets,  but  were  content  with  the 
stipulations  of  the  partnership  deed, 
and  whether  anything,  much  or  little, 
was  paid  to  them  was  their  affair. 
Claim  to  the  partnership  assets  they 
could  have  none  till  the  joint  debts 
were  all  paid.  When  the  bankruptcy 
happens  this  is  found  to  be  the  case— 
the  continuing  partners,  who  are  liable 
for  every  shilling  of  the  joint  debts  of 
the  four,  as  well  as  for  their  own  debts, 
are  found  in  possession  of  these  par- . 
ticular  chattels,  and  of  all  the  other 
things  which  constitute  what  the  deed 
calls  partnership  property.  The  only 
proper  and  just  way  of  administering 
that  estate  is  to  treat  the  creditors  of 
the  four  just  as  the  creditors  of  the 
two,  that  is,  as  if  they  had  all  proved 
their  claims  under  the  bankruptcy,  and 
as  entitled  to  have  the  assets  of  the 
two  (including  that  which  they  de- 
rived by  contract  with  the  deceased 
partners)  applied  ratably  in  payment 
of  their  debts.  There  is  no  principle, 
and  certainly  no  authority  has  been 
referred  to  which  can  justify  me  in 
saying  that  there  is  any  principle  upon 
which,  two  years  after  tlie  death  of  the 
last  surviving  partner,  persons  who  are 
creditors  of  the  four  can  say,  "  Pick  us 
out  this  and  that  asset  which  was  in 
existence  at  the  time  of  the  partner- 
ship between  the  four."  There  is  no 
foundation  for  the  contention  raised  by 
the  special  case.  The  order  of  the 
County  Court'  will  be  varied  by  answer- 
ing the  Question  raised  by  the  special 
case  in  the  negative.  The  costs  of  all 
parties  will  be  paid  out  of  the  estate. 

(•)  Law  Rep.,  8  Ch.,  1026. 

(8)  1  Madd.,  346. 
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Mr.  Marten^  Q.C.,  and  Mr.  Ambrose^  for  the  respondents, 
were  not  called  upon. 

Sir  W.  M.  James,  L.  J.:  I  am  of  opinion  that  the  decision 
of  the  Chief  Judge  is  quite  right,  and  I  agree  with  the  judg- 
ment ha  pronounced. 

Sib  G.  Mellish,  L.  J.:    I  am  of  the  same  opinion. 

The  question  is  really  whether,  accordi/ig  to  the  true  con- 
struction of  the  articles  of  partnership,  the  interest  of  the 
deceased  in  the  assets  is  not  to  pass  immediately  on  the 
death  of  one  of  the  partners.  I  am  of  opinion  that  it  is. 
The  articles  say,  that  in  case  of  the  deatn  of  any  of  the 
partners,  such  event  shall  not  dissolve  the  partnership ;  that 
IS  to  say,  the  survivors  are  to  continue  to  be  partners  inter 
se.  It  clearly  does  not  mean  that  the  executors  are  to  be 
partners,  but  that  the  survivors  shall  continue  to  be  partners, 
and  may  deal  with  the  assets  in  any  way  they  please — not 
for  the  purpose  of  winding  up,  as  they  must  nave  done  in 
the  ordinary  case — ^but  they  may  go  on  dealing  with  the 
assets  for  the  purpose  of  the  continuing  business.  And  the 
576]  share  of  the  partner  *dying  is  to  be  ascertained  at 
the  succeeding  stock-taking  after  tne  death,  and  the  balance 
then  found  to  oe  due  is  to  be  paid  in  a  particular  way.  That 
clearly  shows  that  what  is  meant  by  "the  share"  is  the 
sum  to  be  paid  to  the  executors  in  respect  of  the  share  of 
the  deceased.  The  construction  seems  to  me  to  be  made 
still  more  clear  by  the  subsequent  part — that  £200,  part  of 
the  purchase-money,  is  to  be  paid  one  month  after  the  de- 
cease, whether  the  stock-taking  is  made  or  not. 

I  am  of  opinion  that  the  whole  interest  in  the  assets  passed 
immediately  on  the  death  of  one  partner  to  the  survivors, 
and  the  rignt  of  the  executors  was  to  have  the  value  ascer- 
tained in  a  particular  way,  and  then  to  receive  the  amount 
in  a  particular  way.  I  am  also  of  opinion  that  the  ascer- 
taining of  the  value  was  not  a  condition  precedent  to  the 
passing  of  the  property  in  the  assets,  and  that  the  assets 
went  to  the  surviving  partners. 

The  appeal  must  be  dismissed. 

Solicitors  for  the  appellants :  Messrs.  Oregory^  Rowcliffes 
&  Hawle,  agents  for  Messrs.  Cooper  &  Sons^  MaTichester. 

Solicitors  for  the  respondents :  Messrs.  Pritchard^  EngU- 
field  <fe  (7(9.,  agents  for  Messrs.  Boote  <fe  Edgar ^  Manchester. 
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[Law  Reports,  9  Chancery  Appeals,  576.] 
L.JJ.,  May  1,  8,  1874. 

Ex  parte  Barclay.    In  re  Joyce. 

SanhfipUt^BiUs  of  Sale  Act  (17  d:  18  Viet.  c.  Z^y^RegUtraium— Trade  Fixtures^ 
MortffOffe  by  Underleaae — Fower  of  Sale. 

J.,  the  lessee  of  a  public-house  and  two  cottages,  who  was  bound  by  the  covenants 
of  his  lease  to  deliver  up,  at  the  expiration  of  3xe  termi  all  fixtures,  except  trade  fix- 
tures, demised  by  way  of  mortgage  the  public-house  and  premises,  including  all  the 
tenant's  fixtures,  to  a  mortgagee  ror  all  the  residue  of  the  term  except  the  last  three 
days.  The  deed  contained  a  power  to  the  mortgagee,  in  case  of  default,  to  sell  the 
premises  or  any  part  thereof  either  together  or  in  parcels,  and  either  for  the  term 
thereby  granted  or  for  the  original  term,  with  a  declaration  that  in  case  of  a  sale 
the  mortgagor  should  hold  the  last  three  days  of  the  term  in  trust  for  the  purchaser. 
J.  filed  a  petition  for  liquidation,  and  a  trustee  was  appointed : 

Held,  that  the  mortgage  deed  gave  no  power  to  the  mortgagee  to  sell  *or  [577 
take  possession  of  the  fixtures  separately  from  the  buildings,  and  that  thererore  it 
did  not  require  to  be  registered  under  the  Bills  of  Sale  Act. 

The  true  test  whether  a  mortgage  deed  of  a  building  and  fixtures  requires  regis- 
tration under  the  Bills  of  Sale  Act  as  respects  the  fixtures,  is,  whether  it  gives  power 
to  thd  mortgagee  to  sell  or  take  possession  of  the  fixtures  separately  from  the 
building. 

Fx  parte  Daglieh  {})  distinguished. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge. 

By  an  indenture  of  lease  dated  the  15th  of  June,  1869, 
Mr.  J.  McLeod  More  demised  a  freehold  public-house  at 
Plaistow,  in  the  county  of  Essex,  called  the  Bell  and  Anchor, 
with  the  yard,  out-buildings,  and  appurtenances  thereunto 
belonging,  to  Mr.  Richard  Norden,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  fifty  years  from  the  26th 
of  June,  1869,  at  the  yearly  rent  of  £200.  The  indenture 
contained,  among  other  covenants,  a  covenant  by  the  lessee 
that  he,  his  executors,  administrators  or  assigns,  would,  at 
the  expiration  or  other  sooner  determination  of  the  term, 
peaceably  and  quietly  yield  up  the  said  messua^^e,  out- 
buildings and  premises,  together  with  all  doors,  -wainscots, 
shelves,  dressers,  drawers,  locks,  keys,  bolts,  bars,  staples, 
hinges,  hearths,  chimney-pieces,  chimney  jambs  and  slabs, 
windows,  sashes,  shutters,  partitions,  sinks,  pumps,  wells, 
drains,  cesspools,  cisterns,  and  all  things  which  then  were  or 
which  at  any  time  during  the  said  term  sliould  be  fixed  or 
fastened  to  or  set  up  in  or  upon  the  said  premises  or  any 

Sirt  thereof  or  belonging  thereto,  unto  the  said  J.  McLeod 
ore,  his  heirs  and  assigns  (tenant's  fixtures  put  up  for 
trade  excepted).   The  lessee  also  covenanted  that  he  and  his 

(•)  7  Eng.  Rep.,  662;  Law  Rep.,  8  Ch.,  1072. 

10  Eng.  Rep.  76 
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executors,  administrators,  and  assigns  would,  during  the 
term,  keep  open  and  use  the  messuage  as  a  public-house, 
and  use  his  and  their  best  endeavors  to  obtain  the  necessary 
license  for  so  doing. 

Two  small  cottages  were  afterwards  erected  on  part  of  the 
demised  premises. 

The  lessee  put  up  various  trade  fixtures  for  the  purposes 
of  his  business  as  a  publican,  besides  other  ordinary  tenant's 
fixtures. 

On  the  2d  of  September,  1863,  R.  Norden,  by  indenture  of 
578]  *that  date,  assigned  the  public-house,  cottages,  and 
premises  to  John  Joyce,  his  executors,  administrators,  and 
assigns,  for  all  the  residue  of  the  term  of  fifty  years. 

J.  Joyce  borrowed  the  sum  of  £3,000  from  Messrs.  Bar- 
clay, Perkins  &  Bevan,  and  by  an  indenture  of  even  date 
witn  the  last-mentioned  indenture  he  demised  to  them  the 
said  piremises  under  the  description  of  "the  said  messus^e 
or  tenement,  public-Jjouse  and  premises  demised  by  the 
hereinbefore  recited  indenture  of  lease,  and  also  the  said  two 
cottages  or  tenements  and  other  buildings,  with  their  appur- 
tenances, including  therein  all  and  every  the  tenant's  fix- 
tures in,  upon,  or  about  the  premises  hereby  demised,"  for 
all  the  residue  of  the  said  term  of  fifty  years  except  the  last 
three  days  thereof,  at  the  yearly  rent  of  a  peppercorn,  sub- 
ject to  a  proviso  for  redemption  on  repayment  of  the  sum  of 
£3,000  and  interest.  The  indenture  contained  a  power  to 
the  mortgagees,  in  case  of  default  in  repayment  of  the 
mortgage  debt,  to  sell  and  absolutely  dispose  of  the  said 
premises  thereby  demised,  or  any  part  thereof,  either  for  the 
term  thereby  granted  or  for  the  whole  term  granted  by  the 
said  indenture  of  lease,  and  either  together  or  in  parcels, 
and  to  hold  the  purchase-money  upon  the  usual  trusts. 
And  it  was  thereby  declared  that  after  any  such  sale  or  sales 
the  said  J.  Joyce,  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  and  interested  in  the  last  three 
days  of  the  onginal  term  of  fifty  years,  in  trust  for  the  pur- 
chaser or  purchasers  of  the  premises  which  should  have 
been  sold  or  disposed  of  as  aforesaid,  and  should  assign 
such  last  three  days  as  such  purchaser  or  purchasers  should 
direct  or  require. 

On  the  1st  of  November,  1873,  Joyce  presented  a  petition 
for  liquidation  by  arrangement,  which  was  agreed  to  by  the 
requisite  majority  of  his  creditors,  and  a  trustee  was  ap- 
pointed of  his  estate. 

On  the  6th  of  January,  1874,  Messrs.  Barclay  &  Co.  signed 
an  agreement,  whereby  they  sold  the  public-house,  with  the 
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two  cottages  and  other  buildings,  for  the  remainder  of  the 
term  of  fifty  years  to  J.  Emms,  who  agreed  to  take  and  pay 
for,  at  a  valuation,  such  part  of  the  household  furniture, 
fixtures,  and  other  effects  that  were  then  on  the  premises, 
as  the  vendors  or  the  trustee  of  the  property  of  J.  Joyce 
might  be  disposed  or  have  a  right  to  sell. 

*An  inventory  was  accordingly  made  of  the  trade  [579 
fixtures  and  other  tenant's  fixtures  in  the  public-house  and 
cottages,  which  were  valued  at  £170.  The  trustee  con- 
tended that  the  mortgagees  had  no  right  to  the  value  of  any 
of  the  fixtures,  on  the  ground  that  the  mortgage  deed  was 
not  registered  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36). 
The  money  was  accordingly  paid  into  court,  and  on  the  12th 
of  March,  1874,  Messrs.  Barclay  applied  to  the  Registrar, 
sitting  as  Chief  Judge,  for  a  declaration  that  the  tenant's 
fixtures  comprised  in  the  inventory  formed  part  of  their  se- 
curity, and  lor  an  order  for  the  trustee  to  pay  them  the 
value  of  such  fixtures. 

The  Registrar  dismissed  the  application  with  costs,  being 
of  opinion  that  the  case  was  governed  by  the  decision  in  Ex 
parte  Daglish  {'). 

From  this  decision  Messrs.  Barclay  appealed. 

Mr.  Winslow^  Q.C.,  Mr.  Bardswell^  and  Mr.  B.  E.  Weh- 
steTy  for  the  appellants :  The  Registrar  considered  that  this 
case  was  indentical  with  Ex  parte  Daglish^  but  in  truth  it 
is  very  different.  In  that  case  the  trade  fixtures  were  treated 
as  chattels,  which  might  be  sold  separately  from  the  build- 
ing ;  here  the  mortgagees  can  only  use  or  sell  the  fixtures 
as  part  of  the  building.  That  is  the  true  test  whether  a 
mortgage  of  fixtures  is  a  bill  of  sale  requiring  registration 
or  not,  namelv,  whether  the  assignor,  be  he  ireeholder  or 
termor — for  tnere  is  no  diiBference  in  this  respect — treats 
them  as  chattels,  or  as  attached  to  the  building :  Waterfall 
V.  Penistone  (") ;  Hawtry  v.  Bvtlin  {*) ;  Tebb  v.  Hodge  ('). 
In  the  present  case  the  ordinary  tenant's  fixtures  cannot  be 
removed  at  all,  for  they  are  to  be  given  up  to  the  landlord 
at  the  expii^tion  of  the  original  lease,  and  both  they  and 
the  tr^de  fixtures  were  only  demised  to  the  mortgagees. 
The  power  of  sale  can  make  no  difference,  for  even  then  the 
property  is  sold  for  the  whole  of  the  original  term.  The 
mortgagees  have  no  power  to  dismantle  the  property,  and 
sell  the  fixtures  apart  from  the  building.  If  the  debtor  had 
merely  deposited  his  lease  without  any  memorandum  of 
mortgage,  the  mortgagees  *might  have  come  to  this  [580 


;»)  Law  Rep.,  8  Ch.,  1072.  (»)  Law  Rep.,  8  Q.  B.,  290. 

;»)  6  E.  A  B.,  876.  (*)  Ibid.,  6  C.  P.,  73. 
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court  to  enforce  it,  and  the  court  would  have  directed  that 
they  had  a  charge  on  both  building  and  fixtures.  Can  they 
have  a  less  right  because  they  have  taken  a  legal  mortgage  ? 
Mr.  Boxburgh^  Q.C.,  and  Mr.  FiTilay  KniqM^  for  the 
trustee :  With  respect  to  the  ordinary  tenant's  hxtures,  it  is 
doubtful,  upon  the  construction  of  the  original  lease,  to 
vrhom  they  will  belong  at  the  end  of  the  term,  and  if  the 
court  decides  in  favor  of  the  mortgagees,  some  subsequent 
inq^uiries  may  be  necessary.  But  as  to  the  trade  fixtures, 
which  belonged  absolutely  to  the  lessee,  we  contend  that 
this  mortgage  comes  within  the  Bills  of  Sale  Act,  and  ought 
to  have  been  registered  undfer  the  authority  of  Ex  parte 
DaglishC).  There  is  no  real  distinction  between  the  two 
cases.  There  is  a  power  of  sale  in  this  mortgage,  not  only 
for  the  derivative  but  for  the  original  term,  and  the  mort- 

f;agees  had  power  to  dispose  of  the  trade  fixtures  as  abso- 
utely  as  in  Ex  parte  DaaUshi  for  the  propertjr,  "  or  any 
part  thereof,"  may  be  sold  "either  togetner  or  in  parcels," 
and  the  mortgagor  is  to  hold  the  last  three  days  of  the  origi- 
nal term  in  trust  for  the  purchaser. 

Sir  W.  M.  James,  L.  J\:  I  am  of  opinion  that  the  Regis- 
trar's decision  in  this  case  cannot  be  affirmed,  althougn  I 
am  not  at  all  surprised  at  the  Registrar's  considering  himself 
bound  bv  the  decision  said  to  have  been  come  to  oy  us  in 
Ex  parte  Daglish.  There  is  a  thin  but  substantial  distinc- 
tion between  the  two  cases. 

Now  the  question  here  is,  whether  there  really  has  been 
any  separate  sale  of  the  fixtures,  or  any  separate  license  or 
authority  to  take  the  fixtures  and  to  sell  them.  I  am  of 
opinion  that  there  has  not.  The  mortgage  was  by  way  of 
underlease.  If  there  is  an  underlease  of  property,  including 
the  fixtures  upon  it  (and  they  would  of  course  be  included, 
whether  expressed  or  not),  it  appears  to  me  that  the  ri^ht 
of  the  underlessee  to  the  enjoyment  of  the  property  during 
the  term  in  the  state  in  which  it  was  demised  to  him,  is  ab- 
581]  solute.  Whoever  enjoys  the  term  will  have  the  *en- 
joyment  of  all  that  belongs  to  the  term.  In  this  case,  what 
18  it  that  the  mortgagees  get?  They  get  the  whole  original 
term  except  the  three  last  days,  with  a  power  of  sale  of  the 
property  during  the  derivative  term — a  power  of  sale  of  the 
property  or  any  part  thereof,  and  either  together  or  in  par- 
cels, as  Mr.  Roxburgh  has  pointed  out  to  us.  At  first  sight 
there  is  a  difficulty  in  that  form  of  the  power ;  but  it  appears 
to  me  that  the  dimculty  can  be  got  over,  because  this  wa«  a 
sort  of  property  which  might  be  sold  in  parcels.     Besides 

(»)  Law  Rep.,  8  Ch.,  1072. 
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the  leasehold  public-house,  there  were  two  cottages,  and 
undoubtedly  tne  cottages  might  be  sold  separately  from  the 
public-house.  But  I  do  not  think  that,  under  the  power  to 
sell  the  chattels  as  fixtures,  the  mortgagees  would  have  a 
right  to  go  in  and  dismantle  the  house,  and  take  away  the 
fixtures,  and  sever  them  from  the  property.  That  would 
not  be  the  natural  or  proper  mode  of  executing  the  power 
of  sale.  They  would  only  have  a  right  to  sell  that  which 
appertained  to  the  term.  In  this  case  apparently  the  whole 
of  the  fixtures  have  been  estimated  at  their  full  value,  as  if 
they  passed  absolutely  and  not  during  the  term.  A  valu- 
ation of  such  articles  for  a  term  of  fiity  years  is  substan- 
tially the  same  thing  as  a  valuation  of  them  forever,  and 
the  person  who  takes  to  them  is  the  person  who  takes  the 
term.  I  am  of  opinion,  therefore,  that  the  fixtures  passed 
really  to  the  mor^agees  by  reason  of  the  sale  of  the  term  to 
them  by  the  debtor,  which  he  had  a  right  to  sell,  and  that 
the  trustee  would  have  had  no  right,  if  the  mortgagees  had 
remained  in  possession,  to  go  in  and  interfere  with  meir  en- 
joyment because  the  fixtures  were  a  part  of  the  term. 

Then  the  question  is,  whether  that  is  at  all  affected  by  the 
fact  that  the  mortgagees  have  not  only  a  right  to  sell  dur- 
ing the  tez^m,  but  that  the  original  mortgagor  is  to  be  a 
trustee  of  the  excepted  three  days  for  the  purchaser.  I  am 
of  opinion  that  that  does  not  at  all  affect  the  question,  be- 
cause the  term  for  which  he  was  to  be  a  trustee,  namely,  the 
three  days,  would  be  in  the  trustee  of  that  term  for  the  benefit 
of  the  owner  of  the  derivative  term,  and  not  the  owner  of 
anything  treated  as  separate  property.  On  the  whole,  it 
seems'to  me  that  the  framer  of  ibis  mortgage  deed  has  con- 
trived to  give  a  sufficient  security  to  the  brewers  without 
being  toucned  by  the  Bills  of  Sale  Act. 

*SiR  G.  Hellish,  L.  J.:  I  am  of  the  same  opinion.  [582 
I  think  that  when  a  lessee  who  has  put  in  trade  fixtures, 
and  is,  according  to  the  ordinary  law,  entitled  to  remove 
those  fixtures  as  against  his  landlord,  mortgages  the  prem- 
ises with  the  fixtures  upon  them,  the  test  whether  the  mort- 
gage, so  far  as  respects  the  fixtures,  requires  to  be  registered 
under  the  Biljs  of  Sale  Act,  is  whether  he  gives  power  to  the 
mortgagee  to  sever  the  fixtures  from  the  premises,  and  to 
deal  with  them  and  sell  them  separately.  If  he  does,  then 
I  am  of  opinion,  as  we  decided  in  ^x  parte  Daglish  (*), 
that,  so  far  as  respects  thie  fixtures,  the  instrument  requires 
to  be  registered  under  the  Bills  of  Sale  Act. 

It  had  been  decided  in  Hawtryy,  BtUUn{')y  affirming  the 

(»)  Law  Rep.,  8  Ch.,  1072.  (»)  Law  Rep.,  '8  Q.  B.,  290. 
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decision  of  Vice-Chancellor  Malins  in  Beghie  v.  Fenvnck  ('), 
that  where  a  lessee  makes  a  mortgage  by  waT  of  underlease, 
and  then  by  a  separate  testatum  assigns  the  fixtures,  the 
assignment,  of  the  fixtures  is  a  bill  of  saJe  under  the  Bills  of 
Sale  Act.  In  Ex  parte  Daglish  we  carried  the  principle  of 
that  decision  one  step  further,  because  in  that  case  the  prem- 
ises only  were  demised ;  but  then  the  power  of  sale,  accord- 
ing to  what  we  considered  was  its  true  construction,  enabled 
the  mortgagee,  if  he  pleased,  to  take  possession  of  the 
premises  with  the  fixtures,  and  to  sever  the  fixtures  from 
the  premises,  and  sell  the  fixtures  separately,  and  then 
although  it  might  be  said  that  there  was  no  assignment  of 
the  fixtures  in  that  case,  yet  there  was,  as  we  thought,  a 
power  to  take  possession  of  them  as  security  for  the  debt ; 
and  by  the  express  provisions  of  the  Bills  of  Sale  Act,  the 
power  to  take  possession  of  "personal  chattels,"  which  is 
construed  to  include  fixtures,  as  a  security  for  a  debt,  is  to 
be  considered  a  bill  of  sale  within  the  Bills  of  Sale  Act. 
But  in  the  present  case  I  am  of  opinion  that,  according  to 
the  true  construction  of  this  mortg^e  deed,  the  mortgagees 
had  no  power  to  sever  the  fixtures  from  the  premises  and  to 
sell  them  separately,  but  could  only  sell  the  premises  with 
the  fixtures  upon  them.  I  agree  that  the  words,  "to  sell 
them  either  together  or  in  parcels,"  only  refer  to  the  distinc- 
tion between  the  public-house  and  the  cottages,  and  were 
583]  *not  intended  to  enable  the  fixtures  to  oe  sold  sepa- 
rately from  the  premises. 

It  IS  said  that  this  deed  is  against  the  policy  of  the  Bills 
of  Sale  Act,  but  the  only  question  is,  whether  it  violates  the 
provisions  of  that  act.  In  mv  opinion  it  does  not,  and 
therefore  that  the  judgment  of  the  Registrar  must  be  re- 
versed. 

Solicitors  for  the  appellants :  Messrs.  Mar  son  &  Dadley. 
Solicitor  for  the  respondent :  Mr.  E.  J.  Layton. 

(»)  Law  Rep.,  8  Ch.,  1076,  n. 

See  note,  6  Eng.  Rep.,  246.  bat  see  note  11  Am.  Rep.,  751,  and  ca- 

The  rolling  stock  of  a  railroad  cor-  ses  there  cited, 
poration  is  personal    propertj  and  a       Although  such  a  mortfage  is  valid 

mortgage  thereon  mast  be  filed  as  a  as  against  one  with  knowTeq^  thereof 

chattel  mortgage :  Hoylev,  PkUtsburgh,  without  such  filing:  Benjamin  v.  El- 

etc.,  64  N.  Y.,  814 ;  BandaU  v.  EkoeU,  mvra,  etc.  64  N.  Y.,  675. 
52  N.  Y.,  521,  S.  C,  11  Am.  Rep.,  747 ; 
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[Law  Reports,  9  Chancery  Appeals,  595.] 
L.JJ.,  May  22  ;  June  5,  1874. 

*Ex  parte  Butcher.    In  re  Meldrum.  [595 

Bankruptcy— Fraudulent  Preference— -"  Payee  in   Good  Faith  and  for  Valuable  Corir 
aderation"— Bankruptcy  Ad,  1869,  «.  92. 

The  protection  given  by  the  92d  section  of  the  Bankruptcy  Act,  1869,  in  cases  of 
fraudulent  preference  to  a  purchaser,  payee,  or  incumbrancer  in  eood  faith  and  for 
valuable  consideration,  extends  to  the  creditor  who  is  so  preferred  as  well  as  to  those 
claiming  under  hinu  If,  tlierefore,  a  creditor  for  valuable  consideration  has  no  no- 
tice or  suspicion  that  his  debtor  is  in  insolvent  circumstances  when  the  payment  or 
transfer  by  way  of  fraudulent  preference  is  made  to  him,  he  is  protected. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  made  in  the  liquidation  of  the  estate  of  Messrs. 
J.  S.  Meldrum  &  A.  Wylder,  calico  printers  at  Manchester. 

For  some  years  past  the  liquidating  debtors  had  been  in 
the  habit  of  buying  goods  from  Messrs.  L.  &  H.  Stead  on 
what  are  known  as  Manchester  terms,  namely,  that  goods 
bought  before  the  25th  day  of  any  month  were  to  be  paid 
for  m  cash  on  the  first  Tuesday  after  the  end  of  the  follow- 
ing month ;  although  they  had  sometimes  purchased  goods 
from  the  same  firm  on  shorter  terms. 

In  October,  1873,  the  liquidating  debtors  purchased  goods 
from  Messrs.  Stead  to  the  amount  of  £190,  which,  according 
to  the  Manchester  terms,  would  have  been  payable  on  the 
2d  of  December. 

In  the  month  of  November  the  liquidating  debtors  became 
aware  that  they  were  insolvent,  and  could  no  longer  carry 
on  their  business,  and  they  gave  directions  to  the  clerks  to 
sell  their  stock-in-trade  and  other  property,  and  to  pay 
their  ordinary  trade  creditors,  but  not  to  pay  certain  cred- 
itors who  had  made  advances  to  them.  In  pursuance  of 
these  instructions  one  of  their  cterks,  on  the  22d  of  Novem- 
ber, paid  the  sum  of  £186  13^.  dd.  to  Messrs.  Stead,  which 
was  the  amount  of  their  debt  less  discount. 

Messrs.  Stead  asserted,  and  the  Chief  Judge  and  also  the 
Court  of  Appeal  considered,  that  it  was  satisfactorily  estab- 
lished, that  they  had  no  knowledge  at  the  time  of  the  pay- 
ment of  this  sum  that  the  debtors  were  insolvent,  or  that 
their  affairs  were  likely  to  be  wound  up  in  bankruptcy. 
The  debtors  presented  their  petition  for  liquidation  by  ar- 
rangement on  the  3d  of  December,  1873,  which  was  agreed 
to  by  the  requisite  majority  of  creditors,  *and  a  trustee  [596 
was  appointed.  The  trustee  claimed  to  have  the  sum  of 
£186  13s.  9d.  repaid  by  Messrs.  Stead,  as  having  been  paid 
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by  Vay  of  fraudulent  preference ;  but  the  Chief  Judge  re- 
fused to  make  the  order,  considering  that  the  pajrment  was 
protected  by  the  concluding  clause  of  the  92d  section  of  the 
Bankruptcy  Act,  1869  (*).  The  trustee  appealed  from  this 
decision. 

Mr.  Her  Schelly  Q.C.,  and  Mr.  S.  Taylor^  for  the  appellant : 
The  question  turns  entirely  upon  the  interpretation  of  the 
last  clause  of  the  92d  section  of  the  Bankruptcy  Act,  1869. 
We  contend  that  it  was  not  intended  to  protect  the  cred- 
itors or  transferees  who  receive  payment  or  take  transfers 
from  the  debtor,  but  those  who  were  purchasers  or  mortga- 
gees from  such  creditors.  Under  the  law  as  it  stood  before 
the  act  of  1869,  payments  or  transfers  by  way  of  fraudulent 
preference  were  not  void,  but  only  voidable,  and  all  persons 
taking  bona  fide  under  the  creditor  so  preferred  were  safe. 
But  the  present  law  has  made  such  payments  and  transfers 
absolutely  void  i!  made  within  three  months  of  bankruptcy; 
and  it  was  therefore  necessary  to  insert  a  clause  protecting 
bona  fijde  purchasers  under  these  circumstances :  Steoenson 
V.  NewnJiam  (').  This  interpretation  is  confirmed  by  the  use 
of  the  word  "payee,"  which,  according  to  its  ordinary  mean- 
ing, does  not  refer  to  the  creditor  to  whom  payment  has  been 
made,  but  a  person  in  whose  favor  the  creditor  makes  an  or- 
der for  payment. 

If  the  clause  refers  to  the  creditor,  it  can  only  apply  to  a 
creditor  who  gives  some  fresh  consideration ;  it  cannot  refer 
to  the  original  debt,  for  every  creditor  is  a  creditor  for  valu- 
able consideration  in  that  sense:  Ex  parte  Tempest  {*).  If 
the  decision  of  the  Chief  Judge  is  right,  the  object  of  the 
597]  provisions  respecting  *fiaudulent  preference  will  be 
quite  defeated ;  for  a  debtor  can  make  what  payments  he 
likes  even  on  the  brink  of  bankruptcy,  provided  he  says 
nothing  about  his  insolvency  to  the  creditor. 

Mr.  BcTiJamin,  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  cred- 
itors :  There  was  no  intention  on  the  part  of  the  debtors  in 
this  case  to  prefer  the  creditors.    The  payment  was  made  in 

Q)  82  <b  88  Vict  o.  71,  s.  92:  "Every  ing  the  same  become  bankmpt  within 

conveyance  or  transfer  of  property,  or  three  months  after  the  date  of  making, 

charge    thereon    made,  every    payment  taking,  paying,  or  saflTerins  the  same,  bis 

made,    every  obligation    incnrred,  and  deemed  fraudulent  and  void  as  against  the 

every  iudicial  proceeding  taken  or  suf-  trustee  of  the  bankrupt  appointed  under 

fered  by  any  person  unable  to  pay  his  this  act ;  but  this  section  shall  not  afifect 

debts  as  they  become  due  from  his  own  the  rights  of  a  purchaser,  payee,  Or  in- 

moneys  in  &vor  of  any  creditor,  or  any  cnmbrancer  in  good  &ith  and  for  valu- 

person  in  trust  for  any  creditor,  with  able  consideration." 

a  view  of  eivlns  such  creditor  a  prefer-  (')  13  C.  B.,  285. 

ence  over  the  other  creditors,  shall,  if  the  (')  Law  Rep.,  6  Ch.,  70. 
person  making,  taking,  paying,  or  suflfer- 
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the  ordinary  course  of  businetes.  The  goods  were  bought 'by 
the  debtors  after  they  knew  that  they  were  insolvent,  and 
would  not  be  able  to  carry  on  the  business ;  but  they  con- 
tinued to  buy  goods  that  the  business  might  be  sold  as  a 
going  concern.  They  were  all  bought  on  what  are  consid- 
ered in  Manchester  ready  money  terms,  and  the  debtors  were 
in  the  habit  of  paying  for  them,  when  it  suited  their  conve- 
nience, before  the  money  was  actually  due,  in  order  that 
thejr  might  get  a  discount.  But  supposing  there  was  an  in- 
tention on  the  part  of  the  debtors  to  prefer  the  creditors,  the 
creditors  are  protected  by  the  last  clause  in  the  92d  section ; 
for  they  had  no  khowledge  or  suspicion  of  the  debtors'  in- 
solvent circumstances.  Tnere  has  been  a  change  in  the  law 
with  respect  to  cases  of  fraudulent  preference.  Pormerljr 
the  question  depended  on  the  intention  of  the  debtor,  and  it 
made  no  difference  what  was  in  the  creditor's  mind,  but  un- 
der the  present  act  it  is  necessary  to  show  mala  fides  both 
on  the  part  of  the  creditor  and  the  debtor ;  and  if  the  cred- 
itor had  no  knowledge  of  the  impending  bankruptcy,  he  is 
protected  :  Ex  parte  Blackburn  (*) ;  Ex  parte  NoTtim  (') ; 
Ex  parte  Topham  {*). 

There  is  no  reference  to  a  third  person  in  the  last  clause 
of  the  92d  section.  The  words  "purchaser,  payee,  or  in- 
cumbrancer" refer  to  the  words  in  the  beginning  of  the  sec- 
tion: "transfer,"  "charge,"  and  "payment."  The  trans- 
action is  also  protected  by  the  94th  section  of  the  act.  The 
distinction  between  the  94th  and  96th  sections  is  this,  that 
the  94th  protects  dealings  in  good  faith  on  the  part  of  the 
creditor;  the  96th  protects  (with  certain  exceptions)  deal- 
ings in  good  faith  on  the  part  of  the  debtor.     ^ 

Mr.  Jaerschelly  in  reply:  The  94th  section  does  not  relate 
to  payments  to  a  creditor  but  to  payments  by  the  debtor. 
Payments  to  creditors  come  within  *the  96th  section,  [598 
and  that  section  is  made  expressly  subject  to  the  provisions 
respecting  fraudulent  preference. 

June  5.     The  judgment  of  the  court  was  delivered  by 

Sir  G.  Mellish,  L.  J. ,  as  follows :  The  question  to  be  deter- 
mined in  this  appeal  is  whether  the  trustee  of  Messrs.  Mel- 
drum  &  Wylder,  liquidating  debtors,  is  entitled  to  recover 
the  sum  of  £186  13*.  Qd.  from  Messrs.  Lawrence  Stead  and 
Henry  Stead,  upon  the  ground  that  it  had  been  paid  to  them 
by  the  debtors  by  way  of  fraudulent  preference  within  three 
months  of  the  uquidation.  The  County  Court  Judge  of 
Manchester  held  that  the  trustee  was  entitled  to  recover  the 

(1)  Law  Rep.,  12  Eq.,  858.  («)  Law  Rep.,  16  £q.,  897. 

(*)  Law  Rep.,  8  Ch.,  614. 

10  Eng.  Rep.  77 
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money,  but  his  judgment  was  reversed  by  the  Chief  Judge. 
Messrs.  Stead  have  been  for  several  years  in  the  habit  of 
supplying  the  debtors  with  goods,  and  sold  them  the  goods, 
the  price  of  which  is  now  in  question,  in  October,  1873.  In 
November,  1873,  the  debtors,  having  become  aware  that 
they  were  hopelessly  insolvent,  gave  orders  to  their  clerks 
to  sell  their  stock-in-trade  and  other  property,  and  with  the 
proceeds  to  pay  their  ordinary  trade  creditors,  but  not  to 
pay  certain  particular  creditors  to  whom  they  were  largely 
indebted  for  advances.  On  the  22d  of  November,  1873,  the 
sum  of  £186  135.  9d.  was  paid  by  one  of  the  clerks  in  pur- 
suance of  these  instructions  to  Messrs.  Stead.  It  is  unneces- 
sary to  describe  the  facts  in  greater  detaiil,  because  we  are 
clearly  of  opinion  on  the  evidence  that  the  payment  was  a 
payment  made  by  persons  unable  to  pay  their  debts  as  they 
became  due  from  their  own  moneys  in  favor  of  Messrs. 
Stead,  with  a  view  of  giving  Messrs.  Stead  a  preference  over 
their  other  creditors,  within  the  92d  section  of  the  Bank- 
ruptcy Act,  1869 ;  but  we  are  at  the  same  time  of  opinion 
that  Messrs.  Stead  received  the  money  in  the  ordinary  course 
of  business,  and  without  any  notice  that  Messrs.  Meldrum 
&  Wylder  were  insolvent,  or  that  they,  Messrs.  Stead,  were 
being  preferred  to  the  other  creditors. 

The  question  to  be  decided  is  whether,  under  these  circum- 
stances, Messrs.  Stead  are  protected  by  the  proviso  at  the 
end  of  the  92d  section,  by  which  it  is  enacted,  *'But  this 
section  shall  not  aflfect  the  rights  of  a  purchaser,  payee,  or 
599]  incumbrancer  *in  good  faith  and  for  valuable  consider- 
ation." On  the  part  of  the  appellant  it  was  argued  that 
the  object  of  this  proviso  was  simply  to  protect  purchasers 
and  mortgagees  to  whom  property  was  transferred  by  cred- 
itors who  had  received  the  same  from  their  debtors  by  way 
of  fraudulent  preference,  and  that  the  creditors  themselves 
were  not  included  in  the  proviso  at  all.  It  was  said  that  the 
conveyance  and  transfer  of  property  being  made  absolutely 
void  and  not  merely  voidable,  it  was  necessary  to  protect 
such  purchasers  and  mortgagees,  and  Stevenson  v.  Neum- 
ham  (^  was  referred  to.  On  the  part  of  the  respondents  it 
was  contended  that,  although  the  proviso  might  have  the 
effect  of  protecting  purchasers  and  mortgagees  claiming  un- 
der the  creditors  preferred,  yet  the  main  object  of  the  pro- 
viso was  to  protect  the  creditors  preferred  themselves  if  they 
were  uo  party  to  any  fraud  upon  the  general  body  of  the 
creditors;  that  the  Legislature  thought  it  unjust  that  a 
creditor  who  has  done  nothing  except  receive  payment  of 

0)  13  C.  B.,  285. 
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his  debt,  apparently  made  to  him  in  the  ordinary  course  of 
business,  should  be  obliged  to  return  the  money.  ,  The  Chief 
Judge  has  always  been  strongly  of  this  opinion.  In  Ex 
parts  Blackburn {^\  he  says:  ''It  is  provided  that  the  en- 
actment making  void  the  payment  '  shall  not  aflfect  the 
rights  of  a  payee  in  good  laith  and  for  valuable  consider- 
ation,' a  provision  which  was  obviously  just,  and  not  more 
just  than  necessary,  in  order  to  avoid  the  inconveniences 
which  would  arise  in  the  commercial  world,  and  even  beyond 
its  pale,  if  persons  receiving  payment  of  their  just  demands 
received  such  payment  at  the  risk  of  having  to  refund  it  in 
consequence  of  the  improper  motive  actuating  their  debtor, 
but  01^  which  motive  they  had  no  cognizance,  and  in  which 
they  had  in  no  degree  participated."  In  the  still  earlier 
case  of  Ex  parte  Tempest  {*)  we  both  expressed  an  opinion 
that  a  creditor,  who  had  received  a  conveyance  of  property 
in  consideration  of  a  sum  of  money  which  was  to  be  set  ojff 
against  a  debt,  would,  even  if  the  transfer  had  on  the  part 
of  the  debtor  been  a  fraudulent  preference,  have  been  pro- 
tected by  the  proviso  as  a  purchaser  in  good  faith  and  for 
valuable  consideration.  It  is  true  that  the  opinion  we  so 
expressed  was  not  necessary  for  the  decision  of  the  case 
then  before  us,  and  *thafneither  in  this  case  nor  in  Ex  [600 
parte  BlacIcbumQ  was  the  construction  now  contended 
for — namely,  that  tne  words  "purchaser,  payee,  or  incum- 
brancer" do  not  apply  to  the  creditor  preferred  at  all,  but 
only  to  third  persons  claiming  under  him — suggested  either 
by  counsel  or  oy  the  court,  and  we  think,  therefore,  that  we 
are  not  absolutely  precluded  by  authority  from  adopting 
the  construction  contended  for  by  the  appellant,  if  we  come 
to  the  conclusion  that  it  was  the  correct  one.  At  the  same 
time  we  must  give  considerable  weight  to  the  fact  that  the 
construction  of  the  section  by  which  the  creditor  preferred 
is  entitled  to  the  benefit  of  the  proviso  has  been  acted  upon 
for  several  years. 

It  was  argued  that,  if  the  creditor  preferred  was  entitled 
to  the  benefit  of  the  proviso  the  law  respecting  fraudulent 
preference  would  be  practically  repealed.  We  think  this 
statement  is  an  exaggeration.  In  a  large  number,  probably 
the  majority,  of  cases  in  which  a  creditor,  or  a  class  of  cred- 
itors, is  preferred  by  a  debtor  on  the  eve  of  bankruptcy,  the 
creditor  preferred  is  perfectly  well  aware  that  the  debtor  is 
insolvent,  and  that  he  is  being  preferred  Qver  the  other  cred- 
itors. We  think,  indeed,  that  both  the  constructions  con- 
tended for  are  in  themselves  perfectly  rational,  and  that 

(»)  Law  Rep.,  12  Eq.,  865.  («)  Law  Rep.,  6  Cl^.,  7a 
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there  is  no  reason  for  rejecting  either  of  them  on  account  of 
any  consequences  which  would  follow  from  adopting  it. 

The  real  question  to  be  determined  is,  what  is  the  natural 
construction  of  the  words  used  by  the  Legislature  ?  Now, 
it  was  argued  for  the  respondents  that  the  creditor  preferred 
is  not  in  terms  excluded,  and' that,  if  he  is  to  be  excluded, 
words  must  be  inserted  in  the  proviso  which  are  not  there. 
On  the  other  hand,  it  was  said  that  the  words  "  purchaser, 
payee,  or  incumbrancer"  are  themselves  words  wnich  natu- 
rally apply  rather  to  a  transferee  from  the  creditor  than  to 
the  creditor  himself.  The  words  "  purchaser"  and  '*  incum- 
brancer "  seem  certainly  apt  words  to  describe  a  person  who 
has  purchased  the  property  transferred  from  the  creditor, 
and  a  person  with  whom  the  property  transferred  has  been 
pledged.  They  are  not,  however,  necessarily  confined  to 
such  a  person.  A  debtor  wishing  t6  prefer  a  particular 
creditor  might  offer  to  sell  part  of  his  stock  to  him  in  the 
ordinary  way  of  business,  and  the  creditor  might  agree  to  pur- 
601]  chase  it,  and  so  obtain  a  set-off,  without  tne  least  *knowl- 
edge  on  his  part  that  the  debtor  was  insolvent,  or  that  he 
was  being  preferred  over  the  other  creditors.  The  Legisla- 
ture may  well  have  thought  that  such  a  purchaser  ought  to 
be  protected.  There  was  a  good  deal  of  argument  on  the 
meaning  of  the  word  "  payee."  We  think  it  is  clearly  op- 
posed to  the  word  "payer,"  as  "vendee"  is  to  "vendor,^' 
"  mortgagee "  to  "  mortgagor,"  "indorse"  to  " indorsor ;" 
and  that,  as  "payer"  means  a  person  who  makes  a  pay- 
ment, so  "payee"  means  a  person  to  whom  payment  is 
made.  Now,  this  being  the  meaning  of  the  word,  it  is  very 
difficult  to  exclude  the  creditor  preferred  who  receives  pay- 
ment of  his  debt.  It 'was  said  that  it  was  intended  to  pro- 
tect a  person  tp  whom  the  creditor  preferred  i^ight  transfer 
a  bill  or  check  given  in  payment  of  his  debt.  This  is  not  a 
very  natural  meaning  of  the  word.  Possibly  if  the  creditor 
preferred  used  a  check  given  to  him  by  the  debtor  in  pay- 
ment of  a  debt  of  his  own  the  person  receiving  the  check 
might  be  described  as  a  payee ;  but  we  can  hardly  think 
that  the  word  "payee"  was  inserted  in  the  proviso  for  the 
sole  purpose  of  describing  such  a  person.  It  was  also 
argued  that  the  words  "for  valuable  consideration"  were 
perfectly  useless  if  the  object  was  to  protect  creditors,  as 
every  creditor  must  necessarily  be  a  creditor  for  valuable 
consideration.  There  may,  however,  be  creditors  by  bond 
or  covenant  who  have  given  no  consideration,  and  these 
words  may  also  have  been  inserted  to  prevent  persons  to 
whom  the  creditor  preferred  may  have  made  an  assignment 
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without  consideration  obtaining  the  benefit  of  the  proviso  ; 
for  we  think  it  by  no  means  follows  that  if  the  proviso  ex- 
tends to  the  creditors  preferred  that  it  may  not  also  extend 
to  protect  purchasers  from  such  creditors  in  cases  where  the 
creJditors  tnemselves  are  not  protected  by  reason  of  their  hav- 
ing had  notice  of  the  fraudulent  nature  of  the  transaction 
as  respects  the  general  body  of  the  creditors.  On  the  whole, 
we  are  of  opinion  that  the  decision  of  the  Chief  Judge  ou^ht 
to  be  affirmed,  and  that  the  appeal  must  be  dismissed  with 
costs. 

Solicitors  for  the  appellant :  Messrs.  Qrundy  <fe  Kershaw^ 
Manchester,    > 

Solicitors  for  the  respondents :  Messrs.  PrUchard^  Migle- 
field  &  Co.,  agents  for  Mr.  J.  Leigh,  Manchester. 


[Law  Beports,  9  Chancery  Appeals,  602.] 
L.JJ.,  July  8,  1874. 

*Bx  parte  Yavx.    /ti  re  Coustok.  [602 

Banhniptof — Order  and  Dujxmtion — Reputed  Ownership — Purch4uer*9  Goodt  in  ihs 
Bonded  Warehouse  of  a  third  Party  in  the  name  of  the  Vendor — Chutom  of  Trade-^ 
Delivery  Order— Bankruptcy  Ad,  1869  (32  dt  38  Vid.  e.  71),  a.  16,  aub-a.  6. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  bv  arrangement  cer- 
tain butts  of  whiskey  which  had  been  sold  by  the  debtors  to  the  appellants  were 
l\ine  in  the  bonded  warehouse  of  a  third  person  at  Leith,  in  the  name  of  the  debtors. 
No  delivery  order  had  been  given  to  the  purchasers  before  the  filing  of  the  petition, 
and  they  were  ignorant  in  what  warehouse  the  whiskey  was  l}nng : 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the  prin- 
ciple of  Ez  parte  Watkina(^)  applied,  and  that  the  custom  of  the  spirit  trade  ex- 
cluded the  reputation  of  ownership,  although  the  whiskey  was  in  the  warehouse  of  a 
third  party  and  not  in  that  of  the  vendors : 

Neia,  also,  that  the  fact  of  the  delivery  order  not  having  been  given  to  the  pur- 
chasers before  the  commencement  of  the  liquidation  did  not  raise  a  reputation  of 
ownership  in  the  vendors. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Oil  the  9th  of  January,  1872,  Messrs.  Vaux  &  Sons,  of 
Sunderland,  purchased  of  Messrs.  Couston,  Thomson  i&  Co., 
in  bond,  6  butts,  2  hogsheads,  and  1  quarter  cask  of  whis- 
key for  £89  3*.  7^.,  and  the  invoice  was  duly  sent  to  them. 
They  accepted  a  bill  of  exchange  at  four  months  in  pay- 
ment for  the  whiskey. 

The  whiskey  was  at  that  time  in  the  bonded  warehouse  of 
Messrs.  Muir  &  Co.,  warehousemen  at  Leith,  in  the  name  of 
the  vendors ;  but  the  purchasers  did  not  know  in  what  ware- 
house it  was.     The  whiskey  was  transferred  into  the  names 

(')  6  Eng.  Rep.,  466;  Law  Rep.,  8  Ch.,  620. 
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of  the  purchasers  in  the  stock  books  of  the  vendors,  but  re- 
mained in  the  names  of  the  vendors  in  the  warehouse. 

On  the  26th  of  Februarv,  1872,  Messrs.  Couston  filed  a 
petition  for  liquidation,  which  was  agreed  to  by  the  requis- 
ite majority  oi  creditors,  and  a  trustee  appointed. 

On  the  28th  of  Februarys  Messrs.  Couston  sent  the  deliv- 
ery order  to  the  purchasers,  who  received  it  in  due  course 
603]  and  applied  *to  Messrs.  Muir  to  deliver  the  goods, 
which  they  refused  to  do  without  the  consent  of  the  trus- 
tee. Messrs.  Vaux  accordingly  applied  to  the  County 
Court  Judge  at  Liverpool  for  an  order  for  the  delivery  of 
the  goods,  which  he  refused.  They  then  applied  to  the 
Chief  Judge  in  Bankruptcy,  who  affirmed  the  decision,  and 
they  then  appealed  from  his  order  (*). 

(*)  1874.    Jane  1.  no  other  person  in  the  world  than  the 

Sib  James  Bacon,  C.J. :  If  this  case  liquidating  debtors.  There  had  been  a 
were  the  same  as  Ex  parte  Watkins    contract  to  sell  them  as  between  them 


(Law  Rep.,  8  Ch.,  520),  of  coarse  I 
should  be  bound  by  that  decision.  It 
appears  to  me  to  be  materially  different. 
In  Ex  parte  Watkins  the  purchaser  had 
got  the  delivery  order,  an  acknowledg- 
ment that  the  goods  were  his,  before 
the  petition  for  liquidation  was  pre- 
sented. Just  the  contrary  is  the  fact 
here.  Here  the  purchase  took  place  on 
the  9th  of  January,  the  invoice  was 
transmitted  by  the  vendors  to  the  pur- 
chasers on  the  16th,  and  an  acceptance 
was  given  by  the  purchasers  for  the 
goods.  On  the  26th  of  February  there 
was  a  petition  for  liquidation,  and  it 
was  not  until  the  28th  of  February  that 
the  delivery  warrant  was  sent  to  the 
purchasers.  Now,  between  the  26th 
and  28th  there  is  an  interval  of  the  ut- 
most importance  as  respects  the  law  in 
bankruptcy.  The  clause  in  the  statute 
which  relates  to  this  subject  states,  that 
if  a  trader  has  at  the  time  of  his  bank- 
ruptcy in  his  possession  goods  with  the 
consent  of  the  true  owner,  they  become 
divisible  among  his  creditors.  That  is 
the  common  familiar  practice.  That 
question  and  every  other  relating  to 
tnat  particular  branch  of  the  bank- 
ruptcy law  is  a  question  of  fact  to  be 
decided  by  a  jury  if  necessary — ^before 
the  act  of  Parliament  it  would  have 
been  necessary  to  be  decided  by  a  jury. 
What  is  the  question  here  to  be  sub- 
mitted to  a  jury  ?  On  the  26th,  which 
is  the  time  at  which  the  liquidation 
commenced,  there  were  in  the  ware- 
house goods  belonging  to  whom  ?    To 


and  the  vendees,  but  as  between  the 
warehouseman  and  all  the  rest  of  the 
world,  if  on  the  27th  instead  of  on  the 
28th,  the  debtors  had  come  to  the  ware- 
house and  said,  "give  us  our  goods," 
could  there  be  any  doubt  that,  not- 
withstanding the  contract  which  had 
passed  the  legal  right  to  the  goods  to 
the  purchasers  under  the  contract,  the 
actual  visible  possession,  the  plain  own- 
ership, was  in  the  vendors  ?  Is  there 
any  other  question  for  me  to  decide  ? 
I  do  not  decide  or  insinuate  anything 
against  what  I  find  decided  in  Ex  parte 
Watkins.  I  need  not  trouble  myself  in 
this  case  to  consider  anything  about 
custom  or  otherwise,  which  seems  to 
have  been  the  very  ground  of  the  de- 
cision in  Ex  parte  WatkiTis.  I  confine 
myself  to  the  facts  in  the  case  before 
me.  I  find  as  a  fact  that  on  the  26th 
and  on  the  27th,  beyond  all  doubt,  the 
goods  were  in  the  possession  of  the 
Leith  warehouseman,  with  not  only  the 
consent  of  the  true  owners,  but  ^n  the 
plain  apparent  possession  of  the  ven- 
dors, and  that  if  they  had  gone  down 
to  L«ith  on  the  morning  of  the  27th 
they  might  have  obtained  possession  of 
the  goods,  or  they  might  have  trans- 
ferred any  interest  they  had  in  them  to 
any  person  who  lent  them  money  upon 
them.  For  all  practical  purposes  there 
was  only  one  visible  owner  of  that 
property,  and  the  right  to  the  property 
at  that  time  had  actually  become  vested 
in  the  trustee  of  the  debtors'  estate  in 
the  liquidation,  and  was  liable  to  be 
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*Messrs.  Vaux  filed  an  affidavit,  in  which  they  said,*  [604 
"It  is  the  usual  custom  in  the  wine  and  spirit  trade  for 
goods  to  remain  in  the  bonded  warehouse  of  the  vendor,  or 
in  bonded  warehouses  of  other  persons,  subject  to  the  order 
of  the  vendor,  in  the  vendor's  name,  after  they  have  been 
paid  for  by  the  purchaser,  until  required  by  such  purchaser 
lor  use,  and  then  for  the  purchaser  to  remit  to  the  vendor 
the  amount  required  by  the  government  to  be  paid  for  dutv" 
upon  the  goods  and  the  warehouse  rent  payable  thereon/' 
Mr.  Harbord,  a  bonded  warehouse-keeper,  also  made  an 
affidavit  in  similar  terms  to  the  affidavit  of  Mr.  Thomson, 
stated  in  the  report  of  Ex  parte  Watkins  (*),  which  is  quoted 
by  the  Lord  Justice  James  in  his  judgment,  respecting  the 
custom  of  the  spirit  trade  as  to  goods  in  bonded  ware- 
houses. 

Mr.  Her  Schelly  Q.C.  (Mr.  Wheeler  with  himO,  ^'^'^  ^'^  ap- 
pellants :  The  case  is  entirely  governed  by  JEx  parte  Wat- 
kins.  There  is  no  real  distinction  between  that  case  and  the 
present.  In  that  case  the  goods  remained  in  the  bonded 
warehouse  of  the  vendors ;  in  the  present  case  they  re- 
mained in  the  bonded  warehouse  of  a  third  person  in  the 
name  of  the  vendors.  But  the  purchasers  had  no  knowl- 
edge where  the  goods  were,  and  if  they  had,  it  would  have 
made  no  difference,  because  the  custom  of  the  trade  is  for 
the  goods  to  remain  in  bond  for  an  indefinite  time  in  the 
vendor's  name,  until  it  suits  the  purchaser's  convenience  to 
take  them  out.  There  is  nothing  in  the  principle  upon 
which  Ex  parte  Watkins  was  decided  which  does  not  apply 
equally  to  goods  in  the  warehouse  of  third  persons  as  to 
goods  in  the  warehouse  of  the  vendors :  Ex  parte  Ward  ('). 
The  fact  that  the  delivery  order  had  not  been  sent  to 
the  purchaser  makes  no  difference.  The  evidence  shows 
that  it  is  not  the  custom  for  the  vendors  to  send  the  de- 
livery order  until  it  is  applied  for,  which  the  purchaser  does 
nojt  ao  until  he  wishes  to  take  the  goods  out  of  the  ware- 
house.^ 

*Mr.  Milwardy  Q.C,  and  Mr.  W.  Potter,  for  the  r605 
trustee :  This  case  differs,  materially  from  Ex  parte  Wat- 
kins (*).  Messrs.  Couston  were  themselves  wharfingers,  and 
the  custom  of  the  trade  applied  to  goods  in  their  ware- 
houses, but  not  to  goods  belonging  to  them  stored  else- 
where.   . 

applied  for  the  benefit  of  their  credit-        (')  Law  Rep.«  8  Ch.,  620. 
ors.     It  is  a  matter  which  is  clear  as  a        (')  Ibid.,  144. 
matter  of  fact,  and  I  wish  to  be  under- 
stood that  I  so  decide  it. 
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The  fact  that  the  delivery  order  had  not  been  given  to  the 
purchasers  makes  a  material  difference  between  this  case 
and  Ex  parte  WatTciuB.  It  is  in  the  nature  of  a  bill  of  lad- 
ing, and  is  the  only  proper  evidence  of  ownership,  and  is 
transferable  by  indorsen^ent.  It  was  the  duty  of  the  pur- 
chasers to  obtain  the  delivery  order  and  to  get  the  goods 
transferred  into  their  own  name  in  the  books  of  the  ware- 
house keepers:  Jones  v.  Dwyeri^).  As  they  qeglected  to 
do  this,  they  must  be  held  to  have  consented  to  their  re- 
maining in  the  reputed  ownership  of  the  vendors. 

Sir  W.  James,  L.J.:  I  am  of  opinion  that  this  case  is  en- 
tirely governed  by  the  principle  of  the  decision  in  Ex  parte 
Watkins^  in  which  decision,  although  I  was  not  one  of  the 
judges  who  pronounced  it,  I  entirely  concur.  In  that  case 
the  Lord  Cnancellor  (Lord  Sel  borne),  in  speaking  of  the 
question  of  reputed  ownership,  made  the  following  observa- 
tions (') :  '' Wnat,  then,  are  the  principles  applicable  to  the 
determination  of  that  question?  Much  of  the  argument 
seems  to  me  to  have  proceeded  on  a  fallacious  application 
of  thfe  expressions  *  knowledge  of  the  world'  and  *  known 
to  the  public'  The  doctrine  of  reputed  ownership  does  not 
require  any  investigation  into  the  actual  state  of  knowledge 
or  belief,  either  of  all  creditors,  or  of  particular  creditors, 
and  still  less  of  the  outside  world,  who  are  no  creditors  at 
all,  as  to  the  position  of  particular  goods.  It  is  enough  for 
the  doctrine  if  those  gooas  are  in  such  a  situation  as  to  con- 
vey to  the.  minds  of  those  who  know  their  situation  the 
reputation  of  ownership,  that  reputation  arising  by  the  le- 
gitimate exercise  of  reason  and  judgment  on  the  knowledge 
of  those  facts  which  are  capable  of  being  generally  known 
to  those  who  choose  to  make  inquiry  on  the  subject.  It  is 
not  at  all  necessary  to  examine  into  the  degree  of  actual 
606]  knowledge  which  is  *possessed,  but  tne  court  must 
judge  from  the  situation  of  the  goods  what  inference  as  to 
the  ownership  might  be  legitimatelv  drawn  by  those  who 
knew  the  facts.  I  do  not  mean  the  facts  that  are  ouly 
known  to  the  parties  dealing  with  the  goods,  but  such  facts 
as  are  capable  of  being,  and  naturally  would  be,  the  subject 
of  general  knowledge  to  those  who  take  any  means  to  in- 
foirm  themselves  on  the  subject  So,  on  the  other  hand,  it 
is  not  at  all  necessary,  in  order  to  exclude  the  doctrine  of 
reputed  ownership,  to  show  that  every  creditor,  or  any  par- 
ticular creditor,  or  the  outside  world  who  are  not  creditors, 
knew  anything  whatever  about  particular  goods,  one  way  or 
the  other.     It  is  quite  enough,  in  my  judgment,  if  the  situa- 

(')  16  East,  21.  C)  Law  Rep.,  8  Ch.,  528. 
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tiou  of  the  goods  was  such  as  to  exclude  all  legitimate 
ground  from  which  those  who  knew  anything  about  that 
situation  could  infer  the  ownership  to  be  in  the  person  hav- 
ing actual  possession." 

In  that  case  the  custom  of  the  trade  with  reject  to  goods 
in  a  bonded  warehouse  was  proved  by  an  affidavit  in  the 
following  terms  (*) :  "  It  is  the  custom  and  usual  practice  in 
the  wine  and  spirit  trade,  in  Liverpool,  for  goods  sold  in 
bond  (that  is,  upon  which  the  government  duty  has  not  been 
paid)  to  remain  in  the  bonded  warehouse  in  which  they  are 
stored  at  the  time  of  sale,  in  the  possession  or  under  the 
control  of  the  vendor,  after  they  have  been  paid  for  by  the 
purchaser:  the  vendor  giving  to  the  purchaser,  when  re- 
quired by  him,  an  authority  to  receive  the  goods  from  him 
or  the  warehouse-keeper,  called  a  delivery  order  or  warrant. 
These  delivery  orders,  if  they  are  not  applied  for  by  the 
purchaser,  are  rarely,  if  ever,  given  to  him  at  all,  but  the 
goods  sold  remain  in  the  possession  or  under  the  control  of 
the  vendor,  who  charges  warehouse  rent  for  them  to  the  pur- 
chaser. When  the  goods  are  required  by  the  purcha^r  for 
use.  he  generally  sends  to  the  vendor  the  amount  of  duty 
payable,  and  the  vendor  pays  the  duty  to  the  government, 
and  forwards  the  goods  to  the  purchaser  or  his  order,  mak- 
ing a  small  charge  for  so  doing.  In  all  cases,  on  the  sale  of 
goods,  the  same  are  transferred,  in  what  is  called  the  bond 
book  of  the  vendor,  into  the  name  of  the  purchaser,  the 
same  being  struck  out  of  the  stock  book  of  the  firm  as  as- 
sets of  the  firm." 

The  court  in  that  case  thought  that  the  facts  were  such 
that  *they  excluded  the  doctrine  of  reputed  own-  [607 
ership.  The  only  difference  in  the  present  case  Is  that  the 
whiskey  was  in  another  warehouse,  not  the  warehouse  of 
the  vendors,  the  purchasers  not  knowing  where  it  was,  and 
therefore  not  being  assenting  parties  to  its  remaining  in  the 
names  of  the  vendors  in  the  books  of  the  warehouseman. 
That  distinction  appears  to  me  wholly  immaterial ;  no  such 
distinction  is  alluded  to  in  Ex  parte  Watkins  (*).  Reliance 
was  also  placed  in  the  argument  on  the  part  of  the  trustee 
on  the  fact  that  in  Ex  parte  Watkins  a  delivery  order  had 
been  given  to  the  purchaser  before  the  petition  for  liquida- 
tion was  presented,  and  that  here  no  such  order  had  been 
fiven.  1  have  been  utterly  unable  to  follow  that  argument, 
t  had  nothing  to  <Jo  with  the  question  of  reputed  owner- 
ship, it  was  entirely  a  matter  between  the  vendor  and  the 
purchaser.     Indeed,  it  appears  to  me  that  the  delivery  order 

(•)  Law  Rcjj.,  8  Ch.,  521.  (')  Law  Rep.,  8  Ch.,  620. 

10  Eng.  Rep,  78 
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being  given  before  the  presentation  of  the  petition,  as  was  > 
the  case  in  Ex  parte  Watkins^  would  be  rather  adverse  to 
the  purchaser ;  for  if  he  had  it  in  his  possession  and  did  not 
present  it,  it  might  be  argued  that  he  had  through  his  own 
negligence  permitted  the  goods  to  remain  in  tne  vendor's 
possession. 

The  real  question  in  Ex  parte  WatJcins  was  as  to  the  effect 
of  the  custom  of  the  trade,  and  the  evidence  is  clear  that  the 
same  custom  applies  whether  the  goods  are  in  the  vendor's 
bonded  warehouse  or  in  some  one  else's.  I  am  therefore  of 
opinion  that  this  case  is  entirely  governed  by  Ex  parte  Wat- 
Jcins^ and  that  the  order  of  the  Chief  Judge  must  be  dis- 
charged, and  the  whiskey  must  be  ^iven  up  to  the  purchasers. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  The 
principle  laid  down  in  Ex  parte  Watkins  was,  that  in  de- 
teiinining  whether,  when  goods  sold  remain  in  the  posses- 
sion of  the  vendor  up  to  the  time  of  his  bankruptcy,  the 
vendor  is  the  reputed  owner  of  them,  the  court  must  have 
regard  to  the  custom  of  the  particular  trade,  and  if  there 
was  a  well-established  custom  that  goods  when  sold  should 
remain  in  the  possession  of  the  vendor  it  prevents  the  mere 
608]  fact  of  their  ^continuing  in  his  possession  from  giving 
the  reputation  of  ownership.  The  real  question  in  that  case 
was  whether  it  was  enough  to  prove  the  existence  of  such  a 
custom  in  a  particular  trade  ;  and  the  Court  of  Appeal  held, 
on  the  authority  of  several  recent  cases  at  common  law,  that 
it  was  enough  to  prove  the  custom  of  the  particular  trade, 
because  the  creditors  of  a  trader  are  mostly  persons  engaged 
in  the  same  trade,  or  bankers  or  other  persons  who  are 
acquainted  vnth  the  custom  of  that  particular  trade.  That 
being  so,  does  it  make  any  difference  that  these  goods  were 
in  another  man's  warehouse,  and  not  in  the  vendor's  ware- 
house, as  was  the  case  in  Ex  parte  Watkins  t  (*)  As  to  the 
purchaser,  it  could  make  no  difference.  The  evidence  shows 
that  the  custom  exists  fOr  the  goods  to  remain  in  the  name 
of  the  vendor  at  the  bonded  warehouse,  but  for  them  to  be 
transferred  in  the  vendor's  own  books.  The  purchaser  buys 
them  in  bond,  and  by  the  custom  of  the  trade  they  may 
remain  there  for  years,  to  avoid  the  payment  of  duty  on 
them,  in  the  possession  of  the  vendor  or  of  some  person  who 
holds  them  lor  him.  The  reputation  of  ownership  is  pre- 
wniLd  from  arising  just  as  much  when  the  goods  are  in 
iiiiotiier  person's  warehouse  as  in  the  vejador's.  If  the  ven- 
dor s  creditors  know  nothing  about  the  goods,  it  can  make 
no  dill'erence  in  what  warehouse  they  are.     If  they  know 

(»)  Law  Rep.,  8  Ch.,  520. 
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that  the  goods  are  in  the  vendor's  name  in  the  warehouse  of 
a  third  person,  they  know  that  they  are  not  necessarily  for 
that  reason  the  vendor's  goods.  I  think,  therefore,  that  the 
principle  of  Ex  parte  Watkins  applies  to  this  case. 

Mr.  Herschell  asked  for  the  costs  of  the  appeal  out  of  the 
estate,  on  the  ground  that  this  was  a  representative  case. 
There  were  several  other  purchasers  of  goods  in  the  same 
circumstances, .  and  this  decision  would  save  expense  in 
other  cases. 

Sir  W.  M.  James,  L.  J.:  I  am  afraid  that  is  not  a  suffi- 
cient reason  for  departing  from  the  general  rule.  There  will 
be  no  costs  of  the  appeal. 

Solicitors:  Mr.  TT.  W.  Wynne;  Messrs.  Chester^  Urqu- 
Tiart  <fe  Co. 


[Law  Reports,  9  Chancery  Appeals,  609.] 
L.JJ.,  July  10,  1874. 

"^ Ex  parte  Zkusa.    Jti  r^  Condon.  [609 

Bankrupieif — JSzeeution  CrtdUor — Notice  to  Sheriff  of  Petition  for  LimiidaHon — Neglect 
of  CredUom  to  pose  BeealiUion — Subeequent  Petition  and  Adjiidieation  of  Bank- 
rupted—Bankruptcy Act,  1869,  M.  87,  125,  iub-9.  12— Bankruptcy  RuUe,  1870, 
r.  267 — Mietake  of  Law ,  Relief  against. 

A  creditor  levied  ezecation  on  his  debtor's  goods  for  a  debt  exceeding  £50,  and 
the  sheriff  seized  and  sold  them.  The  debtor  filed  a  petition  for  liquidation,  and 
served  notice  of  it  on  the  sheriff  before  the  sale.  Before  the  expiration  of  fourteen 
days  after  the  sale  the  first  meeting  of  the  creditors  was  held,  but  no  resolution  was 
passed.  The  sheriff  then,  after  the  expiration  of  the  fourteen  days,  paid  the  proceeds 
of  the  sale  to  the  execution  creditor.  Afterwards  a  bankruptcy  petition  was  filed  by 
another  creditor,  which  stated  the  filing  of  the  petition  for  liquidation  and  the  fail- 
ure of  the  proceedings,  and  the  debtor  was  adjudicated  bankinipt  under  this  petition. 
The  trustee  demand^  the  proceeds  of  the  sale  from  the  execution  creditor,  who  paid 
them  to  him,  believing  that  he  was  legally  entitled  to  them : 

Held,  that  the  liquidation  proceedings  entirely  came  to  an  end  on  the  failure  of 
the  meeting  to  pass  a  resolution,  and  that  the  debtor  was  not  adjudged  a  bankrupt 
on  the  liquidation  petition  within  the  meaning  of  the  87th  section  of  Sie  Bankruptcy 
Act,  1869;  and  the  sheriff  was  therefore  justifild  in  paying  the  proceeds  of  the  sale 
to  the  execution  creditor : 

Held^  also,  that  the  court  had  jurisdiction  to  relieve  against  the  mistake  of  law, 
and  to  order  the  money  to  be  repaid  by  the  trustee  to  the  execution  creditor. 

Proceedings  under  Rule  267  of  the  Bankruptcy  Rules,  1870,  for  adjudication  of 
bankruptcy  based  upon  the  neglect  of  the  first  meeting  of  creditors  to  pass  a  resolu- 
tion for  liquidation  or  composition,  must  be  commenced  by  petition. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Roche,  sitting  as  Chief  Judge  in  Bankruptcy. 

In  the  month  of  October,  1873,  H.  Bradshaw  commenced 
an  action  in  the  Court  of  Queen's  Bench  against  John  Con- 
den,  in  which  he  obtained  judgment  for  his  debt  and  costs, 
amounting  to  £274  'ds,  Bd. 
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On  the  16th  of  November,  1873,  Bradshaw  sued  out  a 
writ  of  fieri  fdcias  against  Condon,  and  on  the  17th  of 
November  the  sheriff  oi  Middlesex  took  possession  under  it 
of  certain  goods  of  the  defendant's  at  Mill  wall. 

On  the  18th  of  November,  Condon  filed  a  petition  for  liqui- 
dation by  arrangement,  notice  of  which  was  served  on  the 
sheriff  on  the  22d  of  November. 

610]    *0n  the  same  day  the  sheriff  sold  the  goods,  which 
produced  a  net  sum  of  £142  16*.  Qd. 

On  the  6th  of  December  the  first  general  meeting  of  cred- 
itors was  held,  but  no  resolution  was  passed  except  that  the 
meeting  should  be  adjourned  till  the  16th  of  December. 

On  the  16th  of  December  neither  the  debtor  nor  his  solici- 
tor was  present  at  the  adjou;-ned  meeting,  and  no  resolution 
was  passed  bjr  the  creditors.  No  further  proceedings  were 
taken  in  the  liquidation. 

On  the  17th  of  December  the  sheriff  paid  Bradshaw  the 
sum  of  £142  16*.  6^.,  which  he  had  retained  to  await  the 
result  of  the  petition  for  liquidation. 

On  the  19th  of  December  a  petition  for  adjudication  in 
bankruptcy  was  filed  by  another  of  Condon' s  creditors.  This 
petition  was  filed  under  Rule  267  of  the  Bankruptcy  Rules, 
1870,  and  stated  the  filing  of  the  petition  for  liquidation  by 
arrangement,  and  that  no  resolution  had  been  passed  at  the 
meeting  of  creditors,  and  that  no  other  proceedings  had 
taken  place  under  the  petition  for  liquidation. 

On  the  10th  of  January,  1874,  Condon  was  adjudicated 
bankrupt,  and  Mr.  J.  E.  James  was  appointed  trustee  of 
his  estate. 

Soon  after  the  appointment  of  the  said  trustee  the  solici- 
tors for  the  trustee  threatened  Bradshaw  with  proceedings 
if  the  money  received  by  him  from  the  sheriff  was  not  paid 
over  to  the  trustee,  and  on  the  23d  of  February,  1874,  Brad- 
shaw, being  advised  that,  according  to  the  law  as  then  laid 
down,  he  would  have  no  flefence  against  such  proceedings, 
paid  the  sum  of  £142  16^.  Qd.  to  the  trustee. 

After  the  decision  of  the  case  of  Ex  parte  Villars  by  the 
full  Court  of  Appeal  ('),  Bradshaw  applied  to  the  trustee  to 
refund  the  money,  and  the  matter  having  been  brought  be- 
fore the  Registrar,  on  the  26th  of  June  he  made  an  order  to 
that  effect.     From  this  decision  the  trustee  appealed. 

Mr.  Thesiger^  Q.C.,  and  Mr.  Cooper  Willis^  for  the  ap- 
pellant: The  question  in  this  case  really  turns  upon  the 
bll]  construction  of  *the  clause  in  the  87th  section  of  the 

(')  Ante,  p.  432. 
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Bankruptcy  act,  1869  (*),  which  provides  that  in  cases  where 
notice  of  a  bankruptcy  petition  has  been  served  on  the  sheriflp , 
if  ''the  trader  against  whom  the  petition  has  been  presented 
is  not  adjudged  a  bankrupt  on  such  a  petition,  or  any  other 
petition  of  which  the  sheriff,  high  bailiff,  or  other  officer, 
has  notice,  he  may  deal  with  the  proceeds  of  such  sale  in 
the  same  manner  as  he  would  have  done  had  no  notice  of 
the  presentation  of  a  bankruptcy  petition  been  served  on 
him.  '  Under  the  125th  section  a  petition  for  liquidation  is 
for  this  purpose  equivalent  to  a  bankruptcy  petition ;  and 
we  contend  that,  according  to  the  true  construction  of  this 
section,  the  debtor  has  in  this  case  been  adjudged  a  bank- 
rupt on  the  petition  which  was  served  on  the  sheriff,  and 
that  the  proceeds  ought,  therefore,  not  to  have  been  paid 
over  to  tne  execution  creditor.  The  proceedings  in  the 
liquidation  were  still  pending :  Ex  parte  Jeffery  (') ;  and  it 
was  the  duty  of  the  sheriff  to  keep  the  proceeds  beyond  the 
fourteen  days  until  he  was  able  to  see,  uot  only  that  the 
liquidation  would  not  proceed,  but  that  no  bankruptcy 
would  arise  out  of  it.  In  the  present  case  bankruptcy  has 
resulted  from  the  liquidation,  for  the  court  made  the  drder 
for  adjudication  und!er  Rule  267  of  the  Bankruptcy  Rules, 
1870  (*),  based  upon  the  neglect  of  the  creditors  to  paJ&s  any 
resolution ;  and  *it  had  also  power  to  make  the  order  [6t^ 
under  the  Bankruptcy  Act,  1869,  s.  125,  subs.  12  (*).  For 
this  purpose,  no  petition  in  bankruptcy  was  necessary ;  it 

(>)  82  &  83  Vict.  c.  71,  s.  8Y  :  "  Where  of  sach  sale  in  the  same  manner  as  he 

the  goods  of  any  trader  have  been  taken  wonld  have  done  had  no  notice  of  the 

in  execution  in  respect  of  a  judgment  presentation  of  a  bankruptcy  petition 

for  a  sum  exceeding  fifty  pounds,  and  been  served  on  him." 

sold,  the  sheriff,  or  in  case  of  a  sale  (*)  Law  Rep.,  17  Eq.,  61. 

under   the   direction   of   the    County  (»)  Bankruptcy  Rules,  1870,  r.  267: 

Court,  the  high  bailiff,  or  other  officer  "In  the  event  of  any  neglect  on  the 

of  the  Ck>unty  Court,  shall  retain  the  part  of  the  creditors  to  pass  such  reso- 

proceeds  of  such  sale  in  his  hands  for  lution,  the  court  may  on  the  application 

a  period  of  fourteen  days,  and  upon  of  any  of  the  creditors,  and  after  notice 

notice  beiog  served  on  him  within  that  to  the  debtor,  make  an  order  of  adjudi- 

period  of  a  bankruptcy  petition  having  cation  against  the  debtor,  or  direct  the 

been  presented   against    such  trader,  bankruptcy  to  be  proceeded  with,  as 

shall  hold  the  proceeds  of  such  sale,  the  case  may  be." 

after  deducting  expenses,  on  trust  to  pay  {*)  82  and  83  Vict.  c.  71,  s.  125.  sub-s. 

the  same  to  the  trustee  ;  but  if  no  notice  12  :  "  If  it  appear  to  the  court  on  satis- 

of  such  petition  having  been  presented  factory  evidence  that  the  liquidation 

be  served  on  him  within  such  period  of  by  arrangement  cannot,  in  consequence 

fourteen  days,  or  if  such  notice  having  of  legal  difficulties,  or  of  there  being  no 

been  served  the  trader  against  whom  trustee  for  the  time  being,  or  for  any 

the  petition  has  been  presented  is  not  sufficient  cause,  proceed  without  injus- 

adjudged  a  bankrupt  on  such  petition,  tice  or  undue  delay  to  the  creditors  or 

or  on  any  other  petition  of  which  the  to  the  debtor,  the  court  may  adjudge 

sheriff,  high  bailiff,  or  other  officer  has  the  debtor  a  bankrupt,  and  proceedings 

notice,  he  may  deal  with  the  proceeds  may  be  had  accordingly." 
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would  have  been  sufHcient  to  give  the  court  notice  of  the 
failure  of  the  liquidation  proc^ings :  Ex  parte  Page  (*) ; 
Ex  parte  Mylne  (*). 

We  also  contend,  even  if  the  court  should  be  against  us 
on  the  construction  of  the  act,  that  the  money  having  been 
paid  to  the  trustee  voluntarily,  under  a  mistake  of  law,  can- 
not now  be  recovered  from  him.  The  trustee  is  not  an 
ofBcer  of  the  court,  but  the  representative  of  the  general 
body  of  the  creditors,  and  he  did  not  receive  the  money  from 
the  execution  creditor  virttUe  officii,  but  simply  as  such 
representative :  Brisbane  v.  Dacres  (*) ;  Steele  v.  Williains  (*). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  execu- 
tion creditor :  The  debtor  cannot  be  said,  in  any  sense,  to  have 
been  adjudged  a  bankrupt  on  the  liquidation  petition.  The 
proceedmgs  in  liquidation  were  entirely  at  an  end.  The  meet- 
ing had  come  to  a  conclusion  without  passing  any  resolution, 
and  there  could  be  no  fresh  first  meeting.  Ex  parte  Cdbh  (*), 
and  it  was  impossible  that  anything  further  could  be  done 
under  it.  The  petition  in  bankruptcy  was  a  totally  new 
proceeding ;  it  is  true  that  the  petition  recited  the  petition 
for  liquidation,  but  that  was  because  the  filing  of  the  petition 
was  the  act  of  bankruptcy  on  which  the  bankruptcy  petition 
was  founded :  In  re  Jones  (before  C.  J.  Bacon,  Feb.  25, 
1870) ;  Ex  parte  Duignan  {').  It  could  never  have  been  in- 
tended by  the  Legislature  tnat  after  the  sheriff  knew  that 
the  liquidation  proceedings  had  failed  he  should  keep  the 
money  for  six  months  to  see  whether  a  bankruptcy  petition 
613]  would  be  *founded  upon  the  act  of  bankruptcy  com- 
mitted by  filing  the  petition  for  liquidation.  Tne  Bank- 
ruptcy Act,  1869,  s.  125,  sub-s.  12,  has  no  application  to  a 
case  where  no  resolution  at  all  has  been  come  to,  and  where 
therefore  the  liquidation  proceedings  are  at  an  end.  The 
sheriff  was  therefore  justified  in  paying  the  money  to  the 
execution  creditor :  Ex  parte  Villars  {^), 

Then  with  respect  to  the  second  point,  we  contend  that  the 
trustee  is  an  officer  of  the  court,  and  is  bound  to  administer 
the  money  in  his  hands  according  to  the  principles  of  the 
law  of  bankruptcy.  By  the  20th  section  oi  the  bankruptcy 
Act,  1869,  he  is  placed  m  the  same  position  as  a  receiver  of 
the  Court  of  Chancery.  But  independently  of  the  nature 
of  the  office  of  the  trustee,  the  rule  that  relief  cannot  be 
given  for  a  mistake  of  law  has  never  been  considered  by  the 

(1)  56  L.  T.  (N.S.),  716.  (*)  8  Ex.,  626. 

(»)  Roche  and  Hazlitf  s  Law  and  Prac-  (*)  Law  Rep..  8  Ch.,  121, 

tice  of  Bankruptcy,  2d  ed.,  p.  493.  (•)  40  L.  J.  (Bkcy),  68. 

(8)  6  Taunt.,  148,  161.  0  ^^^»  P-  *82. 
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Court  of  Chancery  an  inflexible  rule,  and  has  been  de- 
parted from  in  cases  where  manifest  injustice  would  result 
Irom  it:  JRe  Saxon  Life  Assurance  Society Q);  Stone  v. 
Godfrey  i^). 

Mr.  Tkesiger^  in  reply. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  order 
of  the  Registrar  must  be  affirmed.  I  adhere  to  the  opinion 
which  I  expressed  in  Ex  parte  Villars,  that  the  rights  of 
an  execution  creditor  ought  to  be  respected  except  so  far  as 
the  act  of  Parliament  has  expressly  interfered  with  them. 
In  levying  his  execution,  he  has  only  done  what  he  had  a 
right  to  do,  and  he  is  entitled  to  enjoy  the  proceeds  of  it 
unless  he  is  restrained  from  so  doing  by  the  act.  The  07i7is 
of  proof  is  thrown  on  those  who  desire  to  show  that  he 
ought  not  to  reap  the  fruits  of  his  execution. 

In  this  case  it  is  impossible  to  say  that  the  adjudication 
of  bankruptcy  was  made  on  any  petition  of  which  the  sheriff 
had  notice  before  he  paid  the  money  to  the  execution  cred- 
itor. If  before  the  proceedings  in  liquidation  had  failed, 
another  petition  had  been  presented  before  the  money  had 
been  paid  over  by  the  sheriff,  it  would  have  been  a  different 
case.  But  the  result  of  what  took  *place  at  the  meet-  [614 
ing  of  the  16th  of  December  was,  that  the  proceedings  under 
the  petition  for  liq^uidation  came  hopelessly  to  an  end. 
There  was  nothing  in  the  nature  of  a  resolution,  nothing 
that  could  result  in  the  appointment  of  a  trustee.  Any 
creditor  might,  if  he  had  chosen  to  do  so,  have  presented  a 
petition  for  adjudication  within  the  fourteen  days,  and  thus 
have  intercepted  the  ri^ht  of  the  execution  creditor ;  but  this 
was  not  done,  and  I  think  therefore  that  the  sheriff  was  jus- 
tified in  paying  over  the  money,  and  that  the  execution 
creditor  was  entitled  to  keep  the  proceeds  of  the  sale. 

With  regard  to  the  other  point,  that  the  money  was  vol- 
untarily paid  to  the  trustee  under  a  mistake  of  law,  and  not 
of  fact,  I  think  that  the  principle  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered  must  not  be  pressed  too 
far,  and  there  are  several  cases  in  which  the  Court  of  Chan- 
cery has  held  itself  not  bound  strictly  by  it.  I  am  of  opin- 
ion that  a  trustee  in  bankruptcy  is  an  officer  of  the  court. 
He  has  inquisitorial  powers  given  him  by  the  court,  and  the 
court-regards  him  as  its  officer,  and  he  is  to  hold  money  in 
his  hands  upon  trust  for  its  equitable  distribution  among 
the  creditors.  The  court,  then,  finding  that  he  has  in  his 
hands  money  which  in  equity  belongs  to  some  one  else, 
ought  to  set  an  example  to  the  world  by  paying  it  to  the 

C)  2  J.  A  H.,  408.  («)  6  D.  M.  A  G.,  76. 
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person  really  entitled  to  it.  In  my  opinion  the  Court  of 
bankruptcy  ought  to  be  as  honest  as  other  people.  The 
appeal  must  be  dismissed,  but  without  costs. 

l:5iB  G.  Mellish,L.J.:  I  am  of  the  same  opinion.  This 
case  cannot,  in  principle,  be  distinguished  from  Ex  parte 
Villars  (*)  as  to  the  construction  of  the  87th  section.  Al- 
though a  petition  for  adjudication  is  alone  mentioned  in  it, 
it  must  be  understood,  under  sect.  125,  to  apply  equally  to 
a  petition  for  liquidation  by  arrangement,  and  therefore  it 
must  be  read  as  if  a  petition  for  liquidation  had  been  men- 
tioned in  it.  Wh^jn,  therefore,  the  sheriff  has  received 
notice  of  a  liquidation  petition  having  been  filed,  he  is  bound 
to  keep  the  proceeds  of  the  sale  beyond  the  fourteen  days, 
615J  nntil  he  knows  *whether  the  proceedings  under  the 
petition  have  come  to  an  end  or  not.  The  question  is, 
therefore,  what  in  the  case  of  proceedings  in  liquidation  cor- 
responds to  an  adjudication  in  bankruptcy?  The  87th  sec- 
tion says  in  effect  that  the  sheriff  is  to  keep  the  proceeds  of 
the  sale  until  he  has  ascertained  whether  the  debtor  against 
whom  the  bankruptcy  petition  has  been  presented  is  or  is 
not  adjudicated  bankrupt  on  that  petition  or  any  other  pe- 
tition of  which  the  sheriff  has  notice ;  and,  by  the  126th 
section,  the  appointment  of  a  trustee  under  a  liquidation 
petition  is  made  equivalent  to  an  adjudication  in  bank- 
ruptcy. I  am  of  opmion  that  when,  on  the  16th  of  Decem- 
ber, tue  creditors  dispersed  without  coming  to  any  resolution, 
all  proceedings  under  the  liquidation  came  to  an  end,  and  it 
became  impossible,  under  that  petition,  that  a  trustee  should 
be  appointed.  But  it  is  contended  that,  although  it  was 
impossible  that  a  trustee  should  be  appointed,  it  was  j)os- 
sibie  for  the  debtor  to  be  adjudicated  bankrupt  on  the 
declaration  of  insolvency  contained  in  the  petition  for  liqui- 
dation, and  that  the  sheriff  ought  to  have  kept  the  proceeds 
of  the  sale  until  he  had  seen  whether  this  would  be  done  or 
not.  In  my  opinion  it  would  be  a  very  inconvenient  con- 
struction to  put  upon  the  87th  section.  The  effect  would 
be,  that  the  slieriff  would  have  to  keep  the  money  for  six 
months,  because,  at  any  time  within  that  period,  a  bank- 
ruptcy petition  founded  on  the  liquidation  petition  might 
be  presented  against  the  debtor.  It  was  argued  that  the 
267th  rule  only  requires  that  notice  shall  be  given'  to  the 
court,  and  not  that  a  petition  shall  be  filed  in  the  event  of 
neglect  on  the  part  of  the  creditors  to  pass  a  resolution  for 
liquidation.  But  I  think  that  it  is  not  competent  to  the 
court  to  apply  the  general  rules  in  such  a  way  as  to  take 

(»)  Ante,  p.  432. 
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away  from  an  execution  creditor  the  ^ghts  given  him  by 
the  act  of  Parliament,  and  that,  according  to  the  true  con- 
struction of  the  126th  section,  it  was  not  contemplated  that 
a  debtor  who  has  filed  a  liquidation  petition  should  be  ad- 
judicated bankrupt  on  the  petition  for  liquidation  without 
a  petition  in  bankruptcy,  unless  the  case  came  within  the 
12tli  sub-section  of  that  section.  Whether,  under  that  sub- 
section, the  debtor  could  be  adjudicated  bankrupt  without 
a  petition  in  bankruptcy,  it  is  not  necessary  now  to  decide, 
because  it  appears  to  me  that  that  *sub-section  only  [616 
aj)plie8  to  cases  in  which  the  creditors  have  passed  a  resolu- 
tion and  made  some  progress  in  the  liquidation.  The  chief 
judge  has  very  properly  decided  that  an  application  under 
the  167th  rule  must  be  made  by  petition.  At  anjr  rate,  in 
iny  opinion,  an  execution  creditor  cannot  have  his  rights 
taken  away  by  the  rules. 

I  am  therefore  of  opihion,  consistently  with  JEx  parte 
ViUarsi^)^  that  as  soon  as  the  prosecution  of  the  proceed- 
ings \jx  liquidation  became  impossible,  the  .sheriff,  having 
no  notice  of  any  other  petition,  was  justified  in  paying  over 
the  money  to  the  execution  creditor,  and  that  it  cannot  be 
recovered  from  him. 

With  respect  to  the  second  point,  namely,  the  payment 
of  the  money  to  the  trustee  under  a  mistake  of  law,  I  en- 
tirely agree  with  the  observations  of  the  Lord  Justice. 

I  also  agree,  that  the  q^peal  should  be  dismissed  without 
costs. 

Mr.  TheHger  asked  that  the  costs  of  the  trustee  might  be 
I)aid  out  of  the  estate. 

Sir  W.  M.  James,  L.J.:  You  must  make  that  appli- 
cation to  the  Registrar.  It  ap;)ears  to  me  a  suitable  case 
for  the  trustee  to  have  his  costs  out  of  the  estate,  but  it  is 
not  our  practice  to  make  such  an  order. 

Solicitors  for  the  appellant:  Me&&T&.C?iorley  &  Oravjford. 

Soiicitors  for  the  respondent :  Messrs.  Mavenscroft  <6  HiUs, 

(1)  AnU,  p,  482. 

10  Eng.  Rep.  79 
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[Law  Reports.  9  Chancery  Appeals,  621.] 
L.JJ.,  June  19,  26,  1874. 

621]      '^ Ex  parte  Lovering.    In  re  Jones  (No.  2). 

Bankruptcy-— Order  and  DisjDoaitioti—Beputed  Oumer—Ooodtt  «oW  and  taken  hack  on 
hire — AiukntpUy  Act,  1869,  «.  16,  tub-9,  6. 

A  draper  in  London,  being  the  owner  of  household  furniture  which  was  in  his 
dwelling-house  and  shop,  signed  a  written  agreement  by  which  he  sold  the  furniture 
to  a  furniture  dealer  and  hired  it  back  at  a  rent  of  12«.  6d.  a  week.  He  remained  in 
the  use  and  occupation  of  the  furniture  under  the  agreement  for  more  than  four 
years,  and  then  filed  a  petition  for  liquidation,  under  which  a  trustee  was  appointe<l  : 

Held,  that  the  furniture  was  in  the  order  and  disposition  of  the  debtor  as  the  re- 
puted owner  at  the  commencement  of  the  liquidation,  and  that  the  trustee  was  enti- 
Ued  to  it. 

Lingham  v.  Bigge  Q)  and  lAngard  v.  Meniier  (')  followed. 

JSb  parte  Watki9iM  (')  distinguished. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Spring 
Rice,  sitting  as  Cnief  Judge  in  Bankruptcy. 

Mr.  E.  Jones  was  a  draper  carrying  on  business  at  Nos. 
36,  38,  and  42  Fulham  Road,  Kensington. 

By  an  agreement  dated  the  30th  of  July,  1869,  and  made 
between  E.  Jones,  of  the  one  part,  and  G.  J.  Rook,  a  house 
agent  in  King's  Road,  of  the  other  i)art,  E.  Jones  agreed  to 
sell  certain  household  furniture  in  his  houses  and  shop,  spe- 
cified in  the  schedule  (not  including  any  shop  fixtures),  for' 
£192,  12^.  6d.;  and  it  was  further  agreed  that  Jones  should 
remain  in  possession  of  the  furniture,  paying  for  the  hire  of 
it  12*.  Qd.  a  week. 

Under  this  agreement  Jones  remained  in  possession  of  the 
furniture  until  the  27th  of  November,  1873,  when  he  filed  a 
petition  for  liquidation  by  arrangement,  which  was  agreed 
to  by  the  requisite  majority  of  his  creditors,  and  Mr.  Lover- 
ing was  appointed  trustee  of  his  estate. 

The  trustee  claimed  the  furniture  on  behalf  of  the  cred- 
itors, on  the  ground  that  it  was  in  the  order  and  dispo^tion 
of  the  debtor  at  the  commencement  of  the  liquidation  by  the 
consent  of  the  true  owner,  within  the  15th  section  oi  the 
Bankruptcy  Act,  1869.  The  Registrar  refused  to  admit  the 
claim,  and  the  trustee  appealed  from  the  decision. 
622]  *Mr.  De  Oex,  Q.C.  (Mr.  Robertson  Gri^^hs  with 
him),  for  the  appellant :  The  authorities  are  distinctly  in 
favor  of  the  presumption  that  where  goods  originally  be- 
longed to  a  del)tor,  and  he  parts  with  them  to  another  per- 

(')  I  B.  A  ?.,  82.  («)  1  B.  A  C,  808. 

(»)  6  Eng.  Rep.,  460 ;  Law  Rep.,  8  CU.,  620. 
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son,  bat  remains  in  possession  of  them  till  his  bankruptcy, 
the  goods  are  in  the  order  and  disposition  of  the  bankrupt : 
Lingham  v.  Biggs  V) ;  Lingard  v.  Messiter  (*) ;  Ex  parte 
Castle  (*).  The  only  exception  that  is  made  is  when  a 
special  custom  is  proved ;  but  there  has  been  no  proof  of 
any  custom  existing  among  drapers  to  hire  furniture  instead 
of  buying  it. 

Mr.  Winslow,  Q.C.  (Mr.  T.  Brett  with  him),  for  Rook : 
The  authorities  cited  are  old  cases  which  were  decided  be- 
fore the  question  of  order  and  disposition  had  received  so 
much  consideration  as  has  been  lately  given  to  it,  particu- 
larly on  the  point  of  the  goods  continuing  in  the  possession 
of  the  vendor.  The  latter  cases  are  in  our  favor,  for  they 
show  that  the  court  will  take  into  account  not  merely  the 
custom  of  a  particular  trade,  but  the  ordinary  usages  of  per- 
sons engaged  in  business :  Hamilton  v.  BeU  (*) ;  Ex  parte 
WaiJcinsi^).  It  has  been  decided  that  the  law  of  reputed 
ownership  does  not  apply  in  an  ordinary  case  to  hired  furni- 
ture, Ex  parte  Emerson  ("),  because  the  custom  of  hiring 
and  letting  furniture  is  well  known ;  and  it  can  make  no 
difference  that  the  furniture  originally  belonged  to  the  per- 
son who  hires  it,  for  that  is  a  fact  not  known  to  the  world, 
and  which,  therefore,  could  have  no  effect  on  his  credit.  It 
is  not  obligatory  on  us  to  give  evidence  of  the  custom,  the 
ontbs  is  on  the  trustee  to  make  out  the  reputed  ownership  : 
Shrvbrolev.  Sussams  C) ;  Jarman  v.  Wootloton^) ;  Priestly 
v.  Pratt  (•) ;  Ashton  v.  Blackshaw  (*•). 

Mr.  De  Oex^  in  reply. 

Sib  W.  M.  James,  L.J.:  In  this  case  the  debtor  was  a 
draper  carrying  on  business,  apparently  in  an  extensive 
way,  at  Nos.  36,  38,  and  42,  inutile  *Pulham  Road,  [623 
and  he  had  the  usual  living  rooms  above  and  under  the 
trade  part  of  the  houses.  He  was  possessed  of  the  furni- 
ture 01  those  rooms,  which  were  furnished  in  the  ordinary 
way,  probably,  in  which  it  may  be  supposed  a  reputable 
tradesman's  house  is  furnished.  On  the  30th  of  July,  1869, 
he  entered  into  an  agreement  with  the  respondent  to  sell 
him  the  whole  of  that  furniture,  taking  it  back  upon  terms 
of  hiring  at  12*.  Qd.  per  week.  That  agreement,  apparently, 
was  known  only  to  the  debtor  and  to  the  responaent,  and 
under  that  agreement  the  debtor  continued  in  possession, 
and  having  the  wear  and  tear  of  the  furniture,  and,  I  sup- 

(')  1  B.  A  P.,  82.  (•)  41  L.  J.  (Bkcy.).  20. 

(*)  1  B.  A  C.  808.  0)  16  C.  B.  (N.S.),  452. 

(»)  8  M.  D.  A  D.,  117.  O  8  T.  R.,  618. 

(*)  10  Ex.,  645.  (•)  Law  Rep.,  2  Ex.,  101, 

(»)  Law  Hop.,  8  Ch.,  620.  (»»)  Ibid.,  9  Eq.,  610. 
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pose,  occasionally  breaking  the  glass  and  other  things  of  a 
fragile  nature,  upon  that  agreement,  up  to  and  at  the  time 
of  his  liquidation,  because  the  things  were  in  the  rooms  at 
that  time.  Then  a  question  arose  in  the  liquidation  between 
the  trustee  and  the  respondent,  Mr.  Rook,  as  to  whether 
these  goods  were  in  the  reputed  ownership  of  the  debtor  or 
not,  so  as  to  pass  to  his  trustee.  The  Registrar,  when  the 
case  came  before  him,  was  of  opinion  that  they  had  not  so 
passed,  and  hence  this  appeal,  which  was  argued  before  me, 
sitting  alone,  this  day  week,  by  Mr.  De  Qtex  on  one  side  and 
Mr.  W inslow  on  the  other,  who  argued  it  with  a  commend- 
able brevity,  and  therefore  with  corresponding  force  and 
clearness ;  on  each  side  there  were  only  a  few  cases  cited,  and 
therefore  they  were  relevant  and  important  cases. 

The  argument  in  substance  presented  to  the  court  by  Mr. 
De  Qtex  was  this,  that  if  those  facts,  as  I  have  stated  them, 
had  been  stated  to  anybody  upon  a  petition  thirty  or  forty, 
or  even  twenty  years  ago,  there  would  not  have  been  the 
■slightest  hesitation  whatever  in  answering  the  case  in  the 
affirmative,  that  the  goods  were  in  the  reputed  ownership  of 
the  bankrupt ;  and  Mr.  De  Gtax  said,  if  he  had  been  pressed 
for  any  authority  upon  the  subject,  or  for  the  purpose  of 
showing  that  any  principle  had  been  established,  he  would 
have  referred  to  the  case  of  Lingham  v.  Biggs  (*)  and  to  the 
case  of  Lingard  v.  Messit€ri^\  as  containing  the  principle 
and  giving  unanswerably  the  reasons  for  so  holding ;  and 
that  he  would  also  have  referred  to  the  language  of  Mr.  Jus- 
tice Bailey  and  Mr.  Justice  Holroyd,  particularly  in  the  lat- 
ter case,  as  being  unquestionable  and  conclusive  authority 
624]  upon  the  point.  Mr.  Winslow  *did  not,  in  fact, 
traverse  that,  but  admitted  that  some  years  ago,  no  doubt, 
that  would  have  been  the  law  of  the  case ;  but  he  said  with 
regard  to  that,  that  a  change  had  come  over  the  spirit  of  the 
law  of  recent  years,  and  that  persons  had  begun  to  think 
there  was  a  good  deal  of  unjust  nonsense  in  our  law  of  re- 

SUted  ownership,  by  which  the  real  owners  were  sometimes 
eprived  of  their  property  upon  an  assumption,  scarcely 
ever  warranted  by  the  fact,  that  credit  had  been  given  by 
the  people  claiming,  who  probably  really  never  heard  of  the 
goods,  or  thought  of  them  at  the  time  they  gave  credit  to 
the  bankrupt.  The  answer  to  that  is  this,  that  the  law  of 
reputed  ownership  is  statute  law,  and  has  been  so  from  the 
time  of  James  I.  to  the  present  time,  and  is  part  of  the  exist- 
ing code  of  the  bankruptcy  law.  Then  it  was  suggested  by 
Mr.  Winslow  that  a  great  change  had  taken  place  in  the 

(')  I  B.  *  P.,  82.  (»)  1  B.  &  C„  808. 
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course  of  conduct  with  regard  to  these  matters  in  the  world, 
80  that  reputation  of  ownership  no  longer  arose  as  it  used 
formerly  to  do ;  that  persons  were  now  m  the  habit  of  leav- 
ing goods  in  the  possession  of  the  vendors,  and  that  articles 
of  furniture  were  now  so  frequently  taken  upon  terms  of 
hiring,  that  the  mere  possession  of  those  things  was  no  longer 
the  cause  of  a  reputation  of  ownership ;  and  he,  secondly, 
contended  that,  with  regard  to  the  main  principle  laid  down 
in  both  those  cases  to  wnich  I  have  referred,  there  was  a  se- 
cret change  of  ownership  in  the  bankrupt ;  and  he  further 
proceeded  to  argue  that  Doth  those  cases  had  been  overruled 
D^  the  more  recent  cases,  and  especially  by  a  recently-de- 
cided case  in  this  court  before  *he  Lord  Chancellor  and  the 
Lord  Justice  Mellish — Ex  parte  WatJcins  (*). 

Now,  with  regard  to  the  first  part  of  that  argument,  no 
doubt  it  is  very  common  now  for  persons  to  take  furnished 
houses,  and  in  many  cases  articles  of  furniture  are  taken 
upon  terms  of  hiring,  but  I  am  not  at  all  prepared  to  43aj 
that  it  is  a  common  thing  for  a  reputable  tradesman,  who  is 
the  owner,  apparently,  or  at  all  events  the  rated  occupier, 
of  a  certain  house,  and  in  a  large  way  of  business,  not  to  be 
the  owner  of  the  goods  and  ordinary  furniture  which  are  be- 
ing used  and  broken  and  chipped  from  day  to  day  in  his 
place,  but  merely  to  be  renting  the  furniture  at  an  extrava- 
gant weekly  rent.  If  it  were  known  that  this  was  the  posi- 
tion of  *a  tradesman,  I  think  it  would  certainly  very  [625 
seriously  weaken  his  credit,  both  with  wholesale  dealers  and 
with  his  bankers.  This  case  seems  to  me  to  come  exactly 
within  the  authorities  cited.  I  have  referred  to  the  common 
law  cases,  where  the  bankrupt  was  the  owner,  and  a  change 
of  ownership  occurred  which  was  not  known  to  the  world. 
The  case  of  Ex  parte  WatJcins  (*)  was  not  intended  in  the 
slightest  degree  to  weaken  or  overrule  these  cases,  and  the 
constant  practice  based  upon  those  cases  simply  shows  that 
the  doctrine  laid  down  in  them  may  be  countervailed  b^  evi- 
dence of  any  known  custom  and  practice  in  the  particular 
trade  in  question,  known  to  the  dealers  in  that  trade  and 
known  to  the  bankers  and  other  persons  accustomed  to  have 
dealings  with  persons  in  that  trade.  In  Ex  parte  WatJcins 
it  was  perfectly  well  known  as  the  universal  practice  of  the 
spirit  trade,  that  spirits  should  remain  in  the  warehouse  of 
the  vendor,  and  in  these  circumstances  it  was  held  that  no 
reputation  of  ownership  arose  as  to  the  spirits  in  the  ware- 
house. But  that  case  could  be  no  authority  for  determin- 
ing this  case,  unless  it  could  be  made  out,  which  was  not 

(')  Law  Rep.,  8  Oh.,  620. 
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attempted  to  be  done,  that  there  is  a  practice  known  in  Lon- 
don, or  anywhere  else,  under  which  drapers,  or  persons  who 
are  the  owners  of  furniture  in  the  rooms  of  the  house  in 
which  they  live,  ordinarily  sell  their  furniture  to  a  dealer, 
and  then  take  it  back  again  upon  the  t^rms  of  paying  a 
weekly  rent. 

I  think,  therefore,  in  this  case,  that  the  trustee  is  right, 
and  that  the  order  of  the  Registrar  must  be  set  aside. 

Solicitors  for  the  appellant :  Messrs.  Piesse  <6  Son, 
Solicitors  for  the  respondent :  Messrs.  Newman  <fe  Payne. 


[Law  Reports,  Chancery  Appeals,  626.] 
L.JJ.,  July  3,  1874. 

626]  ^JSJrjparfe  Westcott.    /Tir^  White. 

Bankruptcy — Fniof  on  behalf  of  deceased  Partner's  Estate— DevatUavU  by  Sxecutor  of 
deceasod  Partner — Business  carried  on  by  surviving  Partner, 

By  articles  of  partnership  between  W.  and  T.,  it  was  provided  that  all  the  then 
existing  capital,  inclnding  the  premises  at  which  the  business  was  carried  on,  should 
belong  to  W .  W. ,  by  his  will,  appointed  T.  and  others  his  executors,  and  gave  his 
executors  a  limited  power  to  carry  on  the  business.  T.  alone  proved,  and  carried 
on  the  business  at  the  old  premises  and  committed  a  devastavit  by  misapplpng  some 
of  the  separate  property  of  W.  W.'s  estate  was  insolvent,  and  was  being  wound  up 
in  Chancery.  T.'s  estate  was  bein^  wound  up  under  a  liquidation  by  arrangement, 
in  which  the  joint  estate  of  the  late  firm  was  also  dealt  with  : 

Heldt  that  a  proof  could  be  sustained  in  the  liquidation  on  behalf  of  W.'s  estate 
against  the  separate  estate  of  T.  in  respect  of  the  aevastavii,  notwithstanding  the  rule 
against  a  partner  proving  against  the  separate  estate  of  his  copartner. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  sitting  as  Chief  Judge  in  Bankruptcy. 

By  articles  of  partnership  dated  the  20th  of  February, 
1854,  between  W.  White,  W.  Thompson  White  his  son,  and 
C.  G.  Collins,  reciting  that  the  premises  at  78  Watling 
Street,  in  which  the  business  was  carried  on,  belonged  to 
W.  White  J  that  the  business  was  carried  on  by  W.  White, 
W.  T.  White,  and  Collins ;  that  W.  White  was  alone  en- 
titled to  the  capital,  stock-in-trade,  and  effects,  and  that  W. 
T.  White  and  Collins  were  entitled  only  in  certain  shares 
and  the  profits :  it  was,  among  other  things,  stipulated  that 
W.  White,  W.  T.  White,  and  Collins  should  be  partners  in  the 
profits  of  the  business  for  twelve  years  from  the  1st  of  Janu- 
ary, 1854 ;  that  W.  White  should  provide  and  withdraw  capi- 
tal at  pleasure ;  that  the  other  partners  might  bring  in  such 
sums  as  they  should  think  fit,  but  might  not  withdraw  it 
without  the  consent  of  W.  White ;  that  the  profits  should 
be  divided  in  the  proportions  therein  mentioned  ;  that  in 
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case  of  the  death  of  the  said  W.  White  daring  the  partner- 
ship, thi3  said  partnership  should  immediately  thereupon  be 
dissolved  and  determined,  and  the  shares  of  the  said  W.  T. 
White  and  C.  G.  Collins  in  the  profits  and  gains  of  the  said 
partnership  should  thenceforth  belong  to  *the  said  W.  [627 
White's  personal  representatives,  or  the  party  or  parties  to 
whom  the  said  W.  White  should  by  his  last  will  and  testa- 
ment have  bequeathed  such  shares,  and  such  business 
should  in  the  last-mentioned  case  thenceforth  be  carried  on 
by  the  personal  representatives  of  the  said  W.  White,  or  by 
such  person  or  persons  as  he  might  by  his  .last  will  and  tes- 
tament, or  otherwise,  appoint  for  that  purpose ;  and  the  said 
W.  T.  White  and  C.  GK  Collins  shoula  remain  and  continue 
in  the  said  business  to  assist  the  representatives  or  party  or 
parties  appointed  as  aforesaid  for  the  term  of  six  calendar 
months  from  the  day  of  the  decease  of  the  said  W.  White ; 
and  each  of  them  the  said  W.  White  and  C.  G.  Collins 
should  be  entitled  to  receive  from  such  representatives  or 
party  or  parties  as  aforesaid  a  sum  equivalent  to  his  share 
of  j)rofits  for  six  calendar  months,  according  to  the  profits 
which  might  have  been  made  by  the  said  copartnership  for 
the  then  last  two  preceding  half  years,  as  appearing  on  the 
then  two  last  half-yearly  stock-takings,  and  the  sum  of 
£600  in  addition,  which  sums  the  testator  directed  to  be 
paid  to  them  accordingly,  together  with  the  amount  of 
their  respective  capital  (if  any)  in  the  partnership,  with  in- 
terest. 

Collins  retired,  and  his  share  became  vested  in  W.  White. 
The  partnership  was  continued  between  W.  White  and  W. 
T.  White,  on  the  footing  of  the  above  articles,  till  the  death 
of  W.  White  on  the  19th  of  January,  1871. 

William  White,  by  his  will,  gave  his  real  and  personal  estate 
to  W.  T.  White,  G.  T.  White,  and  A.  W.  White,  upon  trust 
to  convert  the  same  into  money  and  stand  possessed  of  the  pro- 
ceeds as  to  one-fourth  for  W.  T.  White,  as  to  one-fourth  for  G. 
T.  White,  and  as  to  the  other  two-fourths  upon  the  trusts 
therein  mentioned  for  the  benefit  of  the  testator's  two  daugh- 
ters and  their  issue.  And  he  declared  that  it  should  be  law- 
ful for,  but  not  obligatory  on,  his  trustees  or  trustee  to  delay 
the  sale  and  conversion  of  such  part  of  his  property  as  was 
engaged  in  his  business,  or  any  part  thereof,  and  to  make  ar- 
rangements for  carrying  on  the  business,  for  any  period  not 
exceeding  two  years  from  his  decease,  and  then  to  sell  the 
business  to  his  said  son  W.  T.  White,  and  he  directed  that, 
in  the  meantime  his  share  of  the  profits  should  be  paid  to 
the  persons  entitled  to  the  income  of   his    trust   estate. 
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628]  *Thi8  will  was  proved  in  July,  1871,  by  William  T. 
White  alone,  power  being  reserved  to  the  other  executors  to 
come  in  and  prove. 

In  December,  1871,  certain  creditors  of  the  testator,  under 
a  covenant  entered  into  by  him  with  them  as  trustees  of  the 
marriage  settlement  of  William  T.  White,  filed  their  bill 
against  the  three  executors  for  the  administration  of  the  tes- 
tator's  estate.  On  the  7th  of  March,  1872,  a  receiver  was 
apDointed  of  the  testator's  estate. 

William  T.  White  carried  on  the  testator's  business  with 
the  testator's  assets  till  the  2d  of  March,  1872,  on  which  day 
he  filed  a  petition  for  liquidation  by  arrangement  in  the 
Court  of  Bankruptcy,  under  which  a  trustee  was  appointed, 
who  was  afterwards  made  a  party  to  the  bill  in  chancery  by 
amendment. 

Various  questions  had  arisen  in  the  course  of  the  proceed- 
ings in  the  bankruptcy  and  in  the  chancery  suit,  in  the  re- 
ports of  which  the  facts  are  stated  in  greater  detail  T).  The 
present  appeal  related  to  a  claim  by  the  receiver  of  the  estate 
of  W.  White,  the  testator,  to  prove  against  the  separateT  es- 
tate of  W.  T.  White  for  moneys  alleged  to  have  been  re- 
ceived by  W.  T.  White  after  the  death  of  his  father,  and  as 
his  executor,  out  of  property  of  the  testator  not  embarked 
in  the  business,  up  to  the  time  of  the  institution  of  the  pro- 
ceedings in  liquidation,  and  to  have  been  misapplied  by  him. 
The  prmcipal  part  of  the  receipts  consisted  of  rents  which 
the  executor  had  received  from  separate  property  of  the  tes- 
tator and  had  employed  in  the  business.  One  item  was  a 
charge  for  occupation  rent. 

The  Registrar  refused  to  admit  the  claim,  considering  that 
it  came  within  the  rule  that  a  partner  could  not  prove 
against 'his  copartner's  separate  estate  until  all  the  partner- 
ship debts  haa  been  paid.  The.  receiver  appealed  from  this 
decision. 

Mr.  Hemming^  for  the  appellant :  The  Registrar  decided 
the  case  under  a  misapprehension  of  the  rule  on  which  he 
relied.  I  admit  that  with  regard  to  any  property  properly 
employed  in  the  business,  the  cestuis  que  trust  under 
62&]  *his  will  could  not  prove.  But  this  claim  is  in  respect 
of  property  of  the  testator  which  was  not  embarked  in  the 
business,  and  which  it  is  not  pretended  that  his  executor, 
W.  T.  White,  had  any  right  to  employ  in  the  business,  and 
he  committed  a  devastamt  in  so  doing.  The  receiver,  there- 
fore, has  a  right,  on  behalf  of  the  cestuis  que  trusty  to  prove 

(»)  See  Morley  v.  White,  Tn  re  White  (LaW  Rep.,  8  Ch.,  781);  Ex  parte  Min-ley 
(Law  Rep.,  8  Ch.,  214) ;    Morley  v.  Wliite    (LaW  Rep.,  8  Ch.,  1026). 
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against  W.  T.  White's  estate  for  the  devastavit:  Ex  parte 
Oarland  (') ;  Ex  parte  BiMerfield  Q.  Being  a  devastavit  it 
is  a  debt  originating  with  the  breach  of  trust,  and  never  was 
a  debt  from  one  T)artner  to  the  other. 

Mr.  De  Oex^  Q.C.,  Mr.  Winslow,  Q.C.,  and  Mr.  Finlay 
Knight^  for  the  trustee  of  W.  T.  White's  estate :  The  Regis- 
trar's decision  is  borne  out  by  the  case  on  which  he  relied, 
namely,  Ex  parte  Bass{*).  The  sums  for  which  this  prooi 
is  tendered  are  only  some  items  in  voluminous  accounts.  Un- 
til they  are  completed,  it  is  impossible  to  say  on  which  side 
the  balance  will  be. 

[The  Lord  Justice  James  :  There  was  no  power  to  em- 
ploy separate  assets  in  the  business.  The  simple  question 
IS  whether  there  can  be  a  proof  for  a  devastavit. 

The  LoBD  Justice  Hellish  :  This  was  not  a  debt  due  to 
the  partner,  but  a  debt  incurred  to  his  estate  after  the  part- 
nersnip  had  ceased  to  exist] 

Witn  respect  to  one  item,  at  all  events,  namely,  for  occu- 
pation rent,  the  proof  cannot  be  supported,  for  the  execu- 
tor'carried  out  the  intention  of  the  testator  in  carrying  on 
the  business  at  his  premises  in  Watling  Street ;  and  it  was 
therefore  no  devastavit  for  the  executor  to  occupy  those 
premises. 

A  reply  was  called  for  only  as  to  the  item  for  occupation 
rent. 

Mr.  Hemming  submitted  that  it  was  undesirable  to  dis- 
cuss one  selected  item,  when  it  was  clear  that  the  items  gen- 
erally must  go  back  for  further  investigation,  and  the 
decision  appealed  from  went  simply  on  the  general  question 
of  principle  without  discussing  particular  items.  He  was 
prepared,  however,  to  argue  the  point  if  desired. 

*SiB  W.  M.  James,  L,J.:  The  matter  must  go  back  [630 
to  the  Registrar  with  a  direction  that  the  receiver  is  at  lib- 
erty to  prove  in  respect  of  a  devastavit  by  the  executor.* 
The  rule  is  clearly  laid  down  in  Lord  Cottenham's  judg- 
ment in  Ex  parte  mUterfleld(^).  There  will  be  no  costs  of 
the  appeal. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors  of  the  appellant :  Messrs.  Tyas  &  Hurdington.  ^ 
Solicitor  for  the  respondent :    Mr.  W.  Bristow, 

(')  10  Vea..  110.  O  De  G.,  570.  (»)  86  L.  J.  (Bkcy.),  89. 

See  notes,  2  Eng.  Rep.,  141,  4  Eng.  818,  to  appear  in  11  Eng.  Rep.,  and 

Rep.,  718  ;  Id.,  927  ;  McLean  v.  Ken-  TayUrr  v.  MiOchinscm,  26  Qrattan  (Va.), 

nard,  8  Enf.   Rep.,   893  ;   Matter  of  580. 

Dixon,  L.  R.,  10  Chancery  Appeals,  In  the  settlement  ot  partnership  ac- 

160;    Vyeev.  Foster,  L.  R.,  7  U.  L.,  counts  there  is  no  fixed  role  as  to  in- 

10  Eng.  Rep.  80 
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terest ;  the  allowance  of  interest  de-  grving  such  notice  be  hgid  to  be  a  pur- 
pends  upon  the  circumstances  of  the  chaser  at  the  value  of  the  other  part- 
case.  Compound  interest  cannot  be  ner's  interest  in  the  firm  assets  :  BaeMa 
allowed  upon  balances  in  favor  of  one  v.  Bitchie,  51  N.  Y.  677 ;  see 60 111.,  4^. 
partner,  but  may  be  charged  upon  debts  Where  an  executor,  as  surviving" 
in  cases  of  bad  faith,  refusal  to  account,  ]>artner  of  the  decedent,  continues  the 
or  private  use  of  the  money  of  the  firm,  business  of  the  firm,  the  books  of  the 
The  question  of  its  propriety  in  such  firm  and  the  balance  sheet,  showiner  the 
^  cases  is  one  of  fact  for  the  trial  court  amount  due  the  estate  are  evidence 
'  whose  decision  is  final.  A  lease  for  a  against  the  executor  on  his  accounting ; 
term  of  years  made  by  one  partner  to  and  it  is  incumbent  on  the  executor  to 
the  firm  for  the  purposes  of  the  busi-  show  what  deductions,  if  any,  should 
ness,  terminates  on  the  death  of  one  of  be  made  with  reference  to  the  uncer- 
the  partners,  although  if  the  premises  tain  value  of  the  assets  :  Matter  ofStU- 
be  useless  the  lessor  is  entitled  to  the  ters,  8  Abb.  Court  Appeals  Dec.,  243. 
vear^s  rent :  Johnson  v.  Hanrtshome,  52  If  an  estate  be  not  insolvent  the  rem- 
N.  Y.  Rep.,  172.  ,  edy  of  a  creditor  of  the  business  after 
Where  one  partner  has  a  right  to  the  death  of  a  testator  whose  interest 
purchase  on  three  months  notice  at  a  is  allowed  to  remain  in  the  business  is 
price  at  which  the  property  is  inven-  at  law  and  not  in  equity  :  Owen  v.  Ddr- 
toried  and  gives  the  requisite  notice,  amere^  5  Bug-  Rep.,  765 ;  see  Matter 
the  partners  may  by  their  conduct  ^i>ia^n,  L.R.,  10 Chancery  App.,  160, 
waive  the  inventory,  and  the  partner  to  apjiear  in  11  Eng.  Rep. 


[Law  Reports,  9  Chancery  Appeals,  636.] 
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635]  *^^  Te  Adansonia  Fibre  Company. 

MILES*  CLAIM. 
BilU  of  Exchange— Partnership — lAabUUy  of  firm. 

Four  firms,  F.  &  Co.,  M.  &  Co.,  M.  A  L.,  and  A.  dk  Co.,  associated  themselves  in 
a  trading  adventure,  under  an  agreement  which  provided  "  that  the  finance  of  the 
business  be  carried  on  by  acceptances  of  the  several  parties  interested  as  may  from 
time  to  time  be  arranged."  Tlie  association  was  not  registered,  nor  was  its  existence 
made  known  to  the  world,  though  it  was  known  as  the  A.  F.  Company  amon?  its 
members.  The  adventure  had,  before  the  association  was  formed,  been  carried  on 
by  F.  A 'Co.,  in  whose  name  it  continued  to  be  carried  on.  An  order  having  been 
^made  for  winding  up  the  association,  an  application  was  made  to  prove  on  ten  bills 
of  exchange,  drawn  by  M.  &  Co.  for  the  purposes  of  the  adventure,  and  accepted 
some  by  F.  i  Co.,  some  by  M.  <fc  L.,  and  some  by  A.  A  Co. . 

Hddt  (reversing  the  decision  of  Maiins,  Y.C.X  that  the  proof  could  not  be  ad- 
mitted, for  that  the  bilk  bound  only  the  individual  firms  by  which  they  were  drawn 
and  accepted. 

This  was  an  appeal  by  the  official  liquidator  of  the  Adan- 
sonia Fibre  Company  from  an  order  of  Vice-Chancellor 
Maiins,  admitting  Messrs.  Miles  &  Co.  to  prove  against  the 
company  on  five  bills  of  exchange  of  which  they  were  the 
holders,  and  directing  an  inquiry  whether  any  and  which  of 
five  other  bills  held  by  them  were  drawn  and  accepted  for 
the  purposes  of  the  company. 

The  company  was  an  association  of  four  London  firms, 
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which  united  in  an  adventure  for*  trading  with  the  West 
Coast  of  Africa.  The  persons  interested  were  C.  J.  Fox, 
who  carried  on  business  under  the  firm  of  '*  Pox  Brothers," 
William  Malcolm  and  S.  S.  Malcolm,  under  the  firm  of 
''Malcolms  &  Co.,"  William  Lucas  Merry  and  George 
Lloyd,  under  the  firm  of  "Merry,  Willis  &  Lloyd,"  and 
W.  J.  Adams,  A.  W.  Adams,  and  F.  Edenborough,  under 
the  firm  of  W.  J.  &  A.  W.  Adams  &  Co." 

A  memorandum  of  agreement,  dated  the  18th  of  Septem- 
ber, 1871,  between  these  firms,  was  drawn  up  and  signed  in 
the  partnership  names  of  the  several  firms.  It  contained 
(among  others)  the  following  clauses  : 

"1.  The  business  to  be  carried  on  under  the  style  of  Fox 
♦Brothers,  who  shall  keep  separate  books  for  the  pur-  [636 
pose  and  separate  clerks.'' 

*'  3.  That  each  party  to  this  agreement  be  liable  in  respect 
of  the  business  in  proportion  to  his  share  in  the  undertak- 
ing, and  in  the  event  of  being  under  cash  advance,  he  shall 
receive  £6  per  cent,  interest  for  the  same,  but  it  is  under- 
stood and  agreed  that  the  finance  of  the  business  be  carried 
on  by  acceptances  of  the  several  parties  interested  as  may 
from  time  to  time  be  arranged. 

"4.  That  stock  be  taken  at  least  once  a  year,  and  the 
profits  or  losses  arising  out  of  the  tmding  be  apportioned  as 
follows,  viz.,  Messrs.  Fox  Brothers  25  per  cent.,  Messrs. 
Malcolms  &  Co.  26  per  cent.,  Messrs.  Merry,  Willis  &  Lloyd 
26  per  cent.,  Messrs.  W.  J.  &  A.  W.  Adams  &  Co.  26  per 
cent." 

"8.  That  after  writing  off  25  per  cent,  for  depreciation  of 

Slant  at  the  end  of  each  year,  60  per  cent,  of  the  profits  be 
ivided  amongst  the  undersigned,  the  remaining  60  per  cent, 
to  form  a  working  capital  for  the  business." 

The  association  was  known  amongst  its  members  as  "The 
Adansonia  Fibre  Company,"  but  it  was  never  registered', 
nor  was  the  partnership  made  known  to  the  public. 

The  adventure  had  for  some  time  previously  been  carried 
on,  first  by  Fox  Brothers,  and  afterwards  by  them  and  Mal- 
colms &  Co.,  the  name  of  Malcolms  &  Co.  not  appearing. 

None  of  the  firms  brought  in  any  cash,  but  tne  business 
was  conducted  by  means  of  bills  of  exchange  drawn  by  one 
or  other  of  the  iout  firms  upon  another  of  them.  And  it 
appeared  that  they  were  drawn  and  accepted  without  any 
regard  to  the  proportions  in  which  the  several  firms  were  in- 
terested in  the  adventure,  and  chiefly  with  regard  to  the 
facility  with  which  they  might  be  discounted,  it  being  con- 
templated by  all  the  four  firms  that  the  acceptances  would 
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ultimately  be  paid  out  of-  the  assets  of  the  association.  The 
financial  department  was  managed  by  Fox  Brothers,  who 
arranged  wluit  bills  should  be  drawn  and  accepted  for  the 
purposes  of  the  adventure. 

On  the  22d  of  February,  1873,  an  order  was  made,  on  the 
petition  of  Merry,  Willis  &  Llovd,  for  winding  up  the  asso- 
ciation. The  constituent  firms  had  also  become  insolvent. 
637]  *The  question  now  was,  whether  Miles  &  Co.  were 
entitled  to  prove  against 'the  company  upon  ten  bills  of  ex- 
change of  which  they  were  the  nolders  for  value,  having 
discounted  them  in  the  ordinary  course  of  business.  These 
bills  amounted  in  the  whole  to  £10,291,  and  there  was  evi- 
dence that  they  had  been  drawn  for  partnership  purposes, 
but  there  was  nothing  upon  them  to  show  this,  and  Miles 
&  Co.,  when  they  discounted  them,  did  not  know  of  the  ex- 
istence of  the  company.  They  were  all  drawn  by  Malcolms 
&  Co.;  four  of  them  were  accepted  bv  Adams  &  Co.,  three 
by  Merry,  Willis  &  Lloyd,  and  three  by  Fox  Brothers. 

Vice-Chancellor.Malins(*),  being  satisfied  on  the  evidence 
638]  that  *tive  of  the  bills  had  been  drawn  and  accepted 
for  the  purposes  of  the  company,  admitted  the  proof  as  to 


O  1874.  June  27. 

Sib  R.  Malins,  V.C.  :  This  is  a  case, 
according  to  mj  view,  of  very  g^reat 
commerdal  importance.  It  has  been 
very  fully  and  ably  argued;  and  al- 
though I  have  declined  this  morning, 
upon  general  principles,  to  hear  coun- 
sel i^epresenting  one  of  the  four  firms 
separately  and  couiisel  representing 
creditors  of  the  company,  it  has  not 
been  from  any  want  of  inclination  on 
my  part  to  hear  them,  but  because  I 
cannot,  upon  general  principles,  open 
the  door  in  these  winding-up  cases  to 
creditors,  who  are  represented  by  the 
official  liquidator,  and  let  them  appear 
to  argue  for  themselves,  when  they 
have  concurred  in  appointing  a  person 
who  competently  represents  their  inter- 
ests. 

As  to  the  appointment  of  a  creditors' 
representative,  which  requires  a  special 
case  to  justify  it,  no  such  special  case 
is  made  out  here,  and  I  cannot  accede 
to  its  being  done.  However,  as  the 
case  has  been  so  fully  argued,  I  think 
the  creditors  may  be  very  well  satisfied 
that  their  interests  have  not  in  the 
slightest  degree  suffered  by  their  not 
appearing. 

The  point  I  have  to  decide  is  a  pecu- 
liar one.     In  the  year  1871  there  were 


four  mercantile  firms  in  London — Mal- 
colms &  Co.,  Fox  Brothers,  Adams  & 
Co.,  and  Merry,  Willis  &  Co.  I  take  it 
for  granted  that  they  were  all  in  a  tot- 
tering condition,  for  every  one  of  them 
has  become  bankrupt  since  1871,  bat 
they  were  then  mercantile  firms  in  the 
city  of  London.  They  agreed  among 
themselves  that  they  would  embark  in 
a  joint  enterprise,  and  that  they  should 
be  associated  together  in  trading  on  the 
coast  of  Africa  in  a  product  called 
"  African  Fibres,"  and  they  agreed  that 
this  particular  adventure  should  be 
called  the  Adansonia  Fibre  Company. 
But  it  never  was  registered ;  it  was 
merely  an  arrangement  amongst  them- 
selves, and  it  having  signally  failed,  a 
petition  was  presented  in  Februar)', 
1873,  to  wind  up  the  company.  It  was 
the  petition  of  William  Lucas  Merry 
and  George  Lloyd,  of  118  Cannon  St., 
in  the  city  of  London,  merchants,  car- 
iring  on  business  in  partnership  under 
the  style  or  firm  of  Merry,  Willis  & 
Lloyd.  That  is  one  of  the  four  firms. 
It  stated  the  embarrassment  of  the  un- 
dertaking, and  it  prayed  for  a  winding- 
up  order.  That  was  a  case  which  was 
very  fully  argued,  because  there  was 
great  difficulty  felt  as  to  whether  it 
could  be  made  out  that  there  were  eight 
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them,  and  directed  an  inquiry  whether  any  and  which  of 
the  other  five,  had  been  drawn  *and  accepted  for  the  [639 
purposes  of  the  company  in  pursuance  of  the  agreement  of 
the  18th  of  September,  1871.    The  liquidator  appealed. 


partners ;  and  upon  the  14th  of  Febru- 
aiy  I  made  an  order  to  wind  them  up. 
I  subsequently  appointed  Mr.  Ball,  of 
Quilter,  Ball  &  Co.,  official  liquidator, 
who  has  instructed  counsel  to  argue  the 
case  on  his  behalf. 

The  case  is  this:  Messrs.  Miles  & 
Co.,  very  eminent  bankers  at  Bristol, 
had  discounted  bills  to  the  amount  of 
£10,291  5«.  4d.  Some  of  those  bills 
are  drawn  by  one  of  the  four  firms  and 
accepted  by  another ;  others  are  drawn 
by  others  and  accepted  by  others ;  the 
changes  are  all  amongst  the  four  firms, 
either  as  drawers  or  acceptors.  Messrs. 
Miles  &  Co.  most  unquestionably  dis- 
counted these,  and,  as  I  understand, 
without  the  slightest  knowledge  that 
these  four  firms  had  associated  them- 
selves together  for  the  purpose  of  car- 
rying on  this  fibre  trading.  In  the 
name  of  the  Adansonia  Fibre  Company 
they  had  never  traded.  Their  bills 
have  all  been  dishonored.  As  I  have 
said,  all  these  four  firms  have  been 
bankrupt,  and  Miles  &  Co.  hold  their 
acceptances  for  the  amount  of  upwards 
of  £10,000.  Now,  having  discovered 
the  real  transaction,  Messrs.  Miles  & 
Co.,  upon  this  application,  say,  "True 
it  is  that  when  we  discounted  these  bills 
we  knew  nothing  of  any  one  but  the 
firms  who  appeared  upon  the  face  of 
the  bills  either  as  drawers  or  acceptors, 
yet  now  we  have  discovered  the  real 
transaction,  we  are  entitled  to  go 
against  the  association  on  whose  behalf 
these  bills  were  accepted." 

I'he  question  that  has  to  be  decided 
upon  the  claim  of  Miles  &  Co.  is, 
whether  they  are  to  be  creditors  of  the 
company,  or  whether  they  are  not 

The  case  appears  to  have  been  be- 
fore me  on  Saturday,  the  25th  of  April, 
and  resumed  on  the  following  Satur- 
day, the  2d  of  May,  and  in  the  interval 
I  very  carefully  read  the  affidavits,  and 
very  carefully  examined  and  considered 
all  the  authorities  cited ;  but  I  confess, 
after  all  I  have  heard,  it  does  not  ap- 
pear to  me  that  any  great  rank  of  au- 
thorities is  necessary  to  be  resorted  to 
for  the  purpose  of  deciding  this  case. 

What  are  the  general  principles  with 


regard  to  the  liability  of  parties  upon 
bills  of  exchange?  Of  course  no  one 
will  deny  that  every  man  whose  name 
is  on  a  bill,  either  by  his  own  signature 
or  by  his  authority,  is  liable  upon  it. 
There  are  many  cases  in  which  per- 
sons whose  names  are  not  on  bills  are 
quite  as  liable.  I  may  put  the  case  of 
a  mercantile  firm,  or  a  banker  carrying 
on  trade  in  a  particular  name— call  it 
Smith  &  Co.  Smith  &  Co.  may  have 
traded  for  a  century  under  that  name, 
when  it  is  perfectly  well  known  to 
everybody  that  there  is  no  Smith  in  the 
concern  ;  there  are  six  partners  in  it, 
and  it  is  very  well  known  who  they  are. 
The  obligation  and  acceptance  is  in  the 
name  of  Smith  &  Co.;  it  -is  perfectly 
clear,  although  the  person  who  ac- 
cepted the  bill  did  not  know  the  fact  at 
the  time,  that  he  is  entitled  to  resort  to 
any  one  of  the  six.  They  traded  under 
the  name  of  Smith  &  Co.,  and  he  who  ac- 
cepts in  their  name  must  be  considered 
as  their  agent,  acting  on  behalf  of  all 
of  them,  and  every  one  of  them  is 
plainly  liable  for  the  acceptance  sy 
given.  I  take  it,  if  I  can  ascertain  that 
any  person  trading,  not  in  his  own 
name,  but  in  the  name  of  another  per- 
son or  of  other  persons,  has  authorized 
them  to  trade  on  his  behalf  in  that 
name,  and  it  is  incidental  to  that  busi- 
ness to  give  acceptances,  as  the  Lord 
Chief  Justice  Cockbum  expressed  in 
the  case  of  Edmunds  v.  Bushell  (Law 
Kep.  1  Q.  B.  97>— that  is  an  authority 
to  carry  on  the  business,  an  authority 
to  do  ail  acts'  necessary  to  enable  it  to 
be  carried  on  with  advantage.  If  I 
find  that  A.  has  authorized  B.  to  carry 
on  business  in  B.'s  name,  on  A's  be- 
half, and  for  that  purpose  to  accept 
bills  of  exchange  for  him  either  by  ex- 
press authority  or  by  anv  authority 
necessarily  implied  from  the  nature  of 
the  business,  it  is  in  point  of  law  per- 
fectly clear  that,  although  A.'s  name 
does  not  appear  upon  the  bill,  he  can 
be  sued  at  law  for  it,  and  he  is  as  much 
liable  as  if  his  own  handwriting  were 
upon  that  bill. 

Now  that,  I  understand,  is  a  principle 
which  will  not  be  controverted.    If  it 
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610]  *Mr.  Cotton^  Q.C.,  and  Mr.  Bodwell,  for  the  appel- 
lant :  The  mere  fact  that  a  bill  is  drawn  for  partnership 
purposes  will  not  make  tha  partnership  liable  to  be  sued  on 


is,  it  is  completely  answered  by  the 
case  of  Edmunds  v.  BusheU.  That  was 
an  action  brought  against  the  public 
officers  of  a  juint  stock  bank  ;  here  it  is 
a  private  concern.  There  it  was  a  bill 
that  had  not  been  discounted  ;  here  the 
bill  had  been  discounted^  Edmunds, 
the  public  officer  of  the  bank,  sued 
Bushell  and  Jones,  who  were  straw- 
hat  manufacturers.  Jones's  name  did 
not  appear  upon  the  bill.  Jones  ap> 
pointed  Bushell  as  his  agent  to  carry  on 
business  on  his  belialf.  He  told  Bush- 
ell expressly  that  he  was  not  to  accept 
bills,  and  he  refused  to  give  him  an 
authority  to  do  so.  Nevertheless,  in 
defiance  of  that,  Bushell  did  accept 
bills,  and  the  question  was  whether 
Jones  was  liable  upon  the  bills.  The 
decision  was  that  he  was  liable,  although 
he  had  prohibited  Bushell  from  accept- 
ing bills,  because  accepting  bills  was  a 
necessary  incident  to  properly  carrying 
on  the  business,  and  therefore,  the  busi- 
ness being  Jones's  business,  Jones  was 
liable  for  every  bill  that  was  accepted 
by  Bushell  for  the  purpose  of  carrying 
on  that  business. 

Now,  applying  those  principles  to 
this  case,  what  is  the  argument  here  ? 
It  is  not  in  dispute — ^it  is  fortunately 
reduced  into  writing — that  these  four 
firms  entered  into  a  memorandum  of 
agreement  dated  the  18th  day  of  Sep- 
tember, 1871.  It  stands  thus  :  *'  Mem- 
orandum of  agreement  entered  into  this 
18th  day  of  September,  1871,  between 
the  undersigned  " — ^the  undersigned  are 
the  four  firms — ''  who  have  associated 
themselves  for  the  purpose  of  carrying 
on  the  trade  to  the  West  Coast  of  Af- 
rica established  by  Messrs.  Fox  Broth- 
ers, of  45  and  40  Great  St  Helen's. 
The  business  to  be  carried  on  under  the 
style  of  Fox  Brothers,  who  shall  keep 
separate  books  for  the  purpose  and  sepa- 
rate cl  erks.  It  is  understood  and  agreed 
that  the  finance  of  the  business  be  car- 
ried on  by  acceptances  of  the  several 
parties  interested,  as  may  from  time  to 
time  be  arranged  ;  that  stock  be  taken 
at  least  once  a  year,  and  the  profits  and 
losses  arising  out  of  trade  to  be  appor- 
tioned as  follows :  First  of  all,  Fox 
Brothers  are  to  have  £1,000  a  year  for 
conducting  the  business,  and  then  they 


are  to  have  25  per  cent.,  imd  the  other 
firms  so  much" — they  are  to  divide 
amongst  them  the  profits  which  shall 
be  made ;  the  business  was  to  be  car- 
ried on  in  those  names — "  and  it  is  pro- 
vided that  acceptances  are  to  be  given 
by  the  different  firms."  None  of  these 
firms  ever  contributed  any  capital;  in 
fact,  the  whole  of  the  business  of  the 
association  was  conducted  by  means  of 
acceptances  of  drafts  of  the  several 
firms  interested  as  should  from  time  to 
time  be  arranged.  The  result  is,  there- 
fore, that  they  agreed  to  carry  on  busi- 
ness as  partners — eight  of  them  ;  they 
do  not  agree  that  it  was  to  be  carried 
on  in  the  name  of  the  company,  as  it 
might  have  been,  but  they  agreed  it 
was  to  be  carried  on  in  the  name  of  the 
four  firms,  and  whether  an  acceptance 
is  by  the  firm  of  A.  &  Co.,  or  B.  &  Co., 
or  C.  &  Co.,  or  D.  &  Co. — sometimes  it 
is  one  and  sometimes  it  is  another — 
whichever  it  may  be,  those  acceptances 
representing  the  business  of  the  com- 
pany, are  to  be  deemed  the  undertak- 
ing of  the  company ,^re  the  liabilities 
of  the  company,  and'are  to  be  met  and 
paid  out  of  the  assets  and  produce  of 
the  q>mpany.  What  is  this  but  an 
agreement  by  eight  men  that  they  will 
carry  on  their  business  sometimes  in 
the  name  of  one  of  them,  sometimes  in 
the  name  of  another — sometimes  A., 
sometimes  B. ,  sometimes  C. ,  and  some- 
times D. ;  but  whether  it  was  one  or  the 
other,  so  long  as  it  was  carried  on  in 
those  names,  the  very  articles  provide 
in  detail  that  the  acceptances  given  in 
those  names  shall  be  deemed  to  be  the 
acceptances  of  the  association — that  is, 
the  acceptances  of  the  eight ;  in  other 
words,  that  the  eiglft  men  shall  trade 
sometimes  in  one  name  and  sometimes 
in  another — it  being  agreed  that  all 
these  are  partnership  transactions  for 
which  they  are  all  to  be  equally  liable. 
Whatever  the  losses  may  be,  and  what- 
ever the  gains  may  be,  they  are  to  be 
borne  or  divided  amongst  the  parties  in 
certain  definite  proportions.  Therefore 
I  take  it  the  result  is,  that  this  is  an 
agreement  that  whatever  firm— wheth- 
er one  or  other  is  the  drawer  and  the 
other  the  acceptor — whatever  under- 
takings are  entered  into  in  that  way, 
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it :  it  is  necessary  *for  that  purpose  that  tlie  partner-  [641 


ship  name  should  appear  on  the  bill :  Byles  on  Bill 
NielioUon  v.  Rickdbs  O ;  Kirk  v.  Blurton  (").    The  decis- 
ion in  South  Carolina  nank  v.  Oase  {*)  went  *on  the  [642 


they  are  to  be  deemed  as  a  trading,  for 
which  the  eight  associated  together  are 
to  be  liable.  This  appears  to  me  to  fall 
within  the  case  which  I  have  already 
referred  to,  and  it  also  falls  within  all 
the  cases  which  have  been  cited.  No 
doubt  the  authorities  go  to  show  that 
an  acceptance,  in  order  to  bind  the  firm 
when  there  is  an  irregularity  shown, 
must  be  given  in  the  name  of  the  firm. 
One  of  the  cases  cited  was  that  of  ^rk 
V.  BluTt(m  (9  M.  &  W.  284),  where  it 
was  decided  that  one  partner  can  bind 
another  only  by  an  acceptance  in  the 
name  of  the  firm.  Where  the  business 
was  carried  on  in  the  name  of  John 
Blurton,  **  an  acceptance  by  a  partner 
in  the  name  of  John  Blurton  &  Co." 
was  not  binding.  But  the  acceptance 
therre  was  not  for  the  benefit  of  the 
firm  ;  it  was  a  fraudulent  use  of  the 
name,  and  not  being  the  usual  name, 
Mr.  Blurton  was  not  bound,  because  he 
traded  under  the  name  of  Blurton  only. 
Therefore,  in  order  to  bind,  it  must  be 
an  acceptance  in  the  proper  name  of 
the  firm,  and  those  persons  who  took 
the  dishonored  acceptances  not  in  the 
usual  trading  name,  took  with  notice  of 
all  defects  and  of  any  irregularity,  and 
they  could  not  derive  any  advantage' 
from  it.  No  such  principle  applies 
here,  because  here  the  express  contract 
of  the  eight  parties  is,  that  whichever 
of  the  four  firms'  name  is  used,  if  it  is 
for  the  purpose  of  their  undertaking, 
they  shidl  all  be  severally  liable.  What 
does  this  come  to?  It  is  an  association 
by  these  ei^ht  men  ;  it  is  an  association 
by  which  tney  agreed  to  carry  on  their 
trade  in  particular  names  ;  tliey  did  not 
find  any  capital ;  i^was  all  to  be  done 
by  bills  of  exchangee— everything  was 
done  by  acceptances,  which  were  some- 
times taken  by  one  and  sometimes  by 
another,  and  all  the  acceptances  that 
were  drawn  by  one  firm  were  to  be 
binding  upon  them  ;  consequently  it 
falls  within  the  common  principle  of 
persons  who  are  associated  together  for 
the  purpose  of  trade,  and  who  agree  to 

0)  10th  ed.,  p.  48. 
(*)'2  E.  <b  E.,  497. 


carry  on  in  particular  names  the  busi- 
ness entered  into  on  'their  behalf  in 
those  names,  and  if  it  is  a  partnership 
it  is  a  liability  which  binds  them  all. 
Therefore,  in  my  opinion,  all  the  bills 
that  were  drawn  by  one  of  the  four 
firms  and  accepted  by  another,  whoever 
it  may  be,  provided  that  they  are  in  the 
contract   of   the  18th    of   September, 

1871,  and  accepted  for  the  purpose  of 
the  business,  and  used  for  the  purpose 
of  the  business,  are  binding  upon  the 
eight — that  is,  are  binding  upon  the 
company,  which  I  have  decided  to  be  a 
company,  by  making  an  order  to  wind 
up,  and  which  order  stands  unreversed 
and  unappealed. 

That  brings  me  to  the  question,  which 
of  those  bills  are  they  liable  for.  These 
firms  no  doubt  traded  in  a  larffe  way, 
and  gave  many  acceptances.  Now,  the 
evidence  upon  that  subject  at  present, 
as  to  some  of  the  bills,  is  rather  defect- 
ive. 1  will  take  the  first.  The  bill 
claimedx  by  Miles  &  Co.,  which  they 
have  discounted,  was  a  bill  drawn  by 
Malcoms  &  Co. ,  dated  the  2(Hli  of  August, 

1872,  and  accepted  by  W.  H.  Adams  & 
Co.,  and  fell  due  on  the  2dd  of  Decem- 
ber, 1872,  for  £1,000.  As  to  that  bill, 
it  may  be  a  bill  drawn  by  Malcoms  &  Co. 
upon  Adams  &  Co.  for  their  own  indi- 
vidual transaction.  Was  it  or -was  it 
not  so?  The  fact  that  it  was  drawn 
for  the  undertaking  on  behalf  of  the 
company,  1  think,  is  conclusively  proved 
by  its  being  regularly  entered  in  the 
books  of  the  company.  As  I  under- 
stand, there  are  five  bills  for  £1,000", 
the  one  I  am  observing  upon  was  regu- 
larly entered  in  the  books  of  the  com- 
pany. The  next  I  come  to  is  one  of  the 
same  date,  upon  the  same  parties,  and 
the  same  amount,  £1,000.  That  is  also 
entered  in  the  company's  books.  It  is 
in  the  books  kept  by  Fox  Brothers,  in 
pursuance  of  the  articles  of  the  18th  of 
September,  1871,  for  doing  which  they 
were  to  have  £1,000  a  year  out  of  the 
profits  of  the  business.  There  are  eight 
other  bills  drawn  and  accepted  by  one 

(»)  9  M.  A  W.,  284. 
(*)  8  B.  «k  C,  427. 
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ground  that  the  name  of  the  person  who  signed  was  the 
name  of  the  firm  as  regarded  the  business  in  America  :  Emly 
V.  Lye  (*).  Edmiunds  v.  BusheU  ("),  which  was  relied  on  in 
argument  below,  has  no  bearing  on  the  question.  The  name 
of  .the  firm  was  there  used,  and  the  only  question  was 
whether  there  was  authority  to  use  it.  The  reason  why  a 
dormant  partner  is  liable  on  a  bill  of  exchange  is  that  the 
other  partners  have  authority  to  use  the  pamership  name 
which  includes  him. 

[The  Lord  Justice  Mellish  :  If  the  company  had  had 
a  known  name  there  would  have  been  no  doubt  about  the 
case,  but  it  seems  open  to  contend  that  the  company  carried 
on  business  under  a  number  of  names.] 

That  does  not  appear  to  have  been  the  intention  of  the  par- 
643]  ties.  *Clause  3  shows  that  they  meant  the  bills  to  ,be 
the  liabilities  only  of  the  firms  that  drew  and  accepted  them. 

or  other  of  the  four  firms,  some  of    necessary  to  decide  it,  I  thould  come  to 


some 
which  are  entered  in  the  books  of  the 
company  and  some  are  not,  but  the  re- 
sult is,  as  to  the  bills  amounting  to 
£10,291,  one  half  of  the  number,  that  is, 
five  are  in  the  books  of  the  company 
and  five  are  not.  The  amount  appear- 
ing in  the  books  is  about  half  the 
amount  of  the  whole  bills.  It  appears, 
also,  that  these  bills  are,  in  their  regu- 
^lar  course  of  business,  entered  in  the 
books  of  the  company  as  their  accept- 
ances. That  is  conclusive  evidence  that 
those  five  bills  were  acceptances  by 
those  firms  on  behalf  of  the  company. 
Those  bills^  therefore,  I  shall,  without 
any  further  inquiry,  admit  to  be  bills 
for  which  the  company  is  liable. 

With  regard  to  the  other  five  bills 
which  do  not  appear  in  the  books  of  the 
company,  I  think  the  proper  course  wiU 
be  to  have  an  inquiry  whether  they 
were  in  fact  bills  drawn  by  one  firm 
and  accepted  by  another  for  the  benefit 
and  use  of  this  company,  that  is,  for 
the  eight  partners.  If  that  inquiry  is 
answered  in  the  affirmative,  then  the 
■same  rule  will  follow  as  to  them. 

There  is  another  point  which  has 
been  much  aligned,  but  which  the  view 
I  have  taken  of  the  case  has  rendered 
it  unnecessary  to  g^ve  any  positive 
opinion  upon — that  is,  whether  the  doc- 
trine of  El  paHe  Wming  (19  Ves.  345) 
and  Poudes  v.  JSargreaves  (3  D.  M.  &  G. 
430)  is  applicable  to  this  case.  I  am 
very  much  disposed  to  think,  if  it  were 

(»)  15  East,  1, 


the  conclusion  that  the  principle  laid 
down  in  P<ndes  v.  Hargrea/wi  and  B£ 
parte  Waring  is  applicable.  As  I  un- 
derstand the  doctrine  of  those  cases,  it 
is,  that  wherever  a  bill  is  discounted, 
and  the  person  who  discounts  the  bill 
has  no  knowledge  whatever  that  there 
is  security  for  its  payment,  and  he  dis- 
counts it  upon  the  faith  of  the  drawers, 
acceptors,  and  indorsers,  when,  after 
the  insolvency  of  the  parties,  he  dis- 
covers that  security  exists  for  the  bUl, 
he  is  entitled  to  the  benefit  of  the  secu- 
rity, although  he  did  not  bargain  for  it 
in  any  way.  Therefore  these  four  firms 
having  become  bankrupt,  and  Messrs. 
Miles  &  Ck>.  discovering  that  there  were 
securities  for  the  payment  of  the  bills, 
taking  the  Adansonia  Company  as  secu- 
rity, 1  am  inclined  to  think,  upon  the 
authority  of  those  cases,  that  they  would 
be  entitled  to  the  security,  whatever  it 
was,  for  the  payment  of  the  bills  ;  but 
I  do  not  think  it  necessary  to  decide 
that  point. 

My  decision  rests  upon  the  other 
ground,  that  these  are  bills  accepted 
by  the  four  firms  under  the  express  au- 
thority of  the  articles  of  the  ISth  of 
September  by  those  authorized  to  use 
the  name  on  their  behalf,  and  conse- 

auently  the  company  are  liable  upon 
tiem. 

The  costs  of  the  official  liquidator 
and  of  Messrs.  Miles  &  Co.  will  be  al- 
lowed out  of  the  estate. 

(«)  Law  Rep.,  1  Q.  B.,  97.' 
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The  judgment  and  arguments  in  Beckham  v.  Drake  (*)  illus- 
trate the  inflexibility  of  the  rule  that  in  bills  of  exchange 
you  are  not  to  look  after  undisclosed  principals :  LindXey 
on  Partnership  (•) ;  Ex  parte  Bolitho  {*) ;  £!x  parte  HurUer  {), 
The  case  most  resembling  the  present  is  NichoUon  v.  Rick 
etts  (•).  The  bills  accepted  in  the  name  of  "  Fox  Brothers"' 
must  stand  on  the  same  footing  as  the  rest,  the  existence  of 
the  company  being  unknown,  so  that  there  cannot  have 
been  an  intention  to  deal  with  the  company. 

Mr.  HigainSy  Q.C.,  and  Mr.  Robinson^  for  Miles  &  Co.: 
This  case  differs  from  all  those  referred  to  bv  the  circum- 
stance that  the  company  has  had  no  name.  The  agreement 
was  in  substance  that  the  company  should  contract  liability 
in  the  names  of  the  several  firms ;  the  name  of  each  firm  was, 
therefore,  for  the  occasion,  the  name  of  the  company.  If  the 
contention  of  the  other  side  is  correct  no  bill  could  possibly 
b6  drawn  so  as  to  bind  the  company. 

Sir  W.  M.  James,  L.J.:  The  question  before  us  relates 
solely  to  bills  of  exchange.  Whatever  other  liability  may 
attach  to  the  members  of  this  association,  which,  for  the 
purpose  of  winding  up,  has  been  called  the  Adansonia  Fibre 
CJompany,  is  not  before  us. 

Now  it  is  the  law  of  this  country,  and  it  has  always  been 
the  law  of  this  country,  that  nobody  is  liable  upon  a  bill  of 
exchange  unless  his  name,  or  the  name  of  some  partnership 
or  body  of  persons,  of  which  he  is  one,  appears  either  on  the 
face  or  on  the  back  of  the  bill.  That  is  the  clear  law  of  this 
country.  It  was  decided  in  Nicholson  v.  Ricketts^  if  author- 
ity be  required  for  such  a  proposition,  that  an  association 
which  is  absolutely  without  a  name  has  no  name  by  which 
it  can  draw,  accept,  or  indorse  bills  of  exchange. 

It  was  suggested,  and  the  argument  appears  to  have  pre 
vailed  *with  the  Vice-Chancellor,  that  where  the  mem-  [644 
bers  of  such  an  association,  or  the  firms  constituting  such  an 
association  for  the  purposes  of  that  association,  draw  or 
accept  bills  in  their  individual  names  or  in  the  names  of  their 
partnerships,  that  for  that  puri)08e,  and  for  the  purpose  of 
doing  equity,  or  of  reaching  the  real  principal,  it  might  be 
assumed  that  the  name  of  the  partner  upon  the  bill,  or  the 
name  of  the  partnership  upon  the  bill,  might  be  considered 
as  being  pro  ha^  vice  the  name  of  the  association.  That,  in 
my  opinion,  is  a  mere  flctio  Juris;  and  although  it  used  to 
be  said  in  fictione  juris  consistit  CBquUaSj  I  think  that  in 

(»)  9  M.  «k  W.,  79 ;  11 M.  A  W.,  815.  (»)  Buck,  100. 

(•)  8d  ed.,  p.  860.  (*)  1  Atk.,  228. 
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these  prosaic  days,  and  in  the  old  age  of  the  court,  we  do 
not  indulge  in  those  flights  of  imagination  which  our  prede- 
cessors did. 

I  am  of  opinion  that  there  is  no  evidence  whatever  that 
any  name  upon  anj^  one  of  these  bills  was  intended  to  repre- 
sent, or  in  fact  did  represent,  anjr  association  or  body  of 
persons  whatever,  except  the  particular  association  whose 
particular  trade  name  it  is. 

Sir  Gt.  Mellish,  L.  J. :  The  question  in  this  case  is  whether 
the  holders  of  ten  bills  are  entiUed  to  prove  against  the  Adan- 
sonia  Fibre  Company,  which  is  being  wound  up  in  this  court. 

That  company  consisted  of  the  members  of  four  firms,  and 
each  of  the  bills  in  question  purports  upon  its  face  to  be 
drawn  by  one  of  the  four  firms  on  another  of  those  firms. 
If  the  case  stopped  there,  it  is  of  course  perfectly  clear  that 
there  can  be  no  proof  against  the  company.     It  is  the  sim- 

Sle  case  stated  by  Mr.  Justice  Crompton,  in  Nicholson  v. 
licTcetts  (*),  as  a  case  which  was  perfectly  clear  and  free  from 
dpubt,  ''Where  A.,  B.,  and  C.  are  in  partnership  and 
arrange  that  C.  shall  draw  bills  in  his  own  name  on  A.  and 
B.,  I  think  it  impossible  to  say  that  C.'s  signature  to  such 
bills  binds  the  otliers." 

•  Then,  in  order  to  prove  that  it  does  bind  the  others,  in 
my  opinion  it  must  be  made  out  that  the  others  had  given 
authority  either  to  the  persons  who  put  their  names  as  the 
drawers  or  the  persons  who  put  their  names  as  the  acceptors 
to  use  those  names  which  were  so  put  upon  the  bills  as 
the  names  of  the  whole  Adansonia  Fibre  Company.  The 
645]  question  is  whether  that  is  i^^ade  out.  *Tne  Vice- 
Chancellor  thought  it  was  made  out  by  the  articles  of  part- 
nership themselves.  Now,  bv  the  articles  of  partnership 
it  is  stated,  "Memorandum  of  agreement  made  and  entered 
into  this  18th  day  of  September,  1871,  between  the  under- 
signed, who  have  associated  themselves  for  the  purpose  of 
carrying  on  the  trade  to  the  West  Coast  of  Africa  estab- 
lished by  Messrs.  Fox  Brothers,  of  4,  5,  and  6  Great  St. 
Helen's.  (1.)  The  business  to  be  carried  on  under  the  style 
of  Fox  Brothers,  who  shall  keep  separate  books  for  the 
purpose,  and  separate  clerks."  Now,  it  is  not  necessary  to 
say  to  what  extent  that  goes ;  but,  at  any  rate,  v  if  it  makes 
any  name  whatever  the  name  of  the  firm,  the  only  name  it 
can  makjB  the  name  of  the  firm  is  the  name  of  ''Fox 
Brothers."  Then  it  goes  on:  --The  business  to  be  taken 
over  as  from  the  31st  day  of  December  last;"  and  then 
comes  what  is  really  the  material  clause  :  ''  That  each  party 

(^)  2  E.  &  E.,  526. 
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to  the  agreement  be  liable  in  respect  of  the  business  in  pro- 
portion to  his  share  in  the  undertaking,  and  in  the  event  of 
nis  being  under  cash  advance  he  shall  receive  6  per  cent, 
interest  for  the  same  ;  but  it  is  understood  and  agreed  that 
the  finance  of  the  business  be  carried  on  by  acceptances  of 
the  several  parties  interested  as  may  from  time  to  time  be 
arranged." 

The  question  is,  what  is  really  the  meaning  of  those  words, 
"the  finance  of  the  business  be  carried  on  by  acceptances  of 
the  several  parties  interested  as  may  from  time  to  time  be 
arranged  ?"  The  Vice-Chancellor  thought  that  according  to 
the  true  construction  of  those  words  they  meant  that  the 
name  of  each  of  the  four  firms  might  be  used  for  the  pur- 
pose of  accepting  biUs  for  and  on  account  of  the  partnership 
so  as  to  bind  the  partnership,  and  that  it  amounted  to  an 
express  agreement  by  the  four  that  they  would  carry  on 
business  and  accept  and  draw  bills  for  the  benefit  of  the  four 
in  the  name  of  whichever  of  the  four  it  might  be  most  con- 
venient to  do  so.  But  in  my  opinion  it  is  quite  clear  that 
that  is  not  the  true  construction  of  the  agreement.  When  a 
deed  of  partnershii)  is  drawn,  and  the  articles  of  partnership 
provide  for  the  raising  of  capital  in  oMer  to  carry  on  the 
business  of  the  partnership,  it  is  competent  to  the  partners 
to  raise  that  capital  in  any  way  they  please.  If  they  please, 
they  may  sav  that  the  capital  required  to  carry  on  the 
partnership  shall  be  borrowed  on  the  credit  of  all  the  part- 
ners. If  tne  money  is  borrowed  upon  the  ^credit  of  [646 
all  the  partners,  the  whole  partnership  may  be  liable.  It  is 
equally  competent  for  the  partners  to  say  ''We  will  each  of 
us  bring  in  a  sum  of  £10,000,  or  any  other  sum  that  may  be 
agreed  on,  in  order  to  raise  capital  for  the  purpose  of  carry- 
ing on  the  business  of  the  partnership."  That  is  an  agree- 
ment by  each  with  all  the  others  that  he  will  bring  in  that 
sum ;  and  it  is  also  quite  competent  to  them  to  say,  "  In- 
stead of  bringing  in  money,  which  it  is  not  convenient  to  us 
to  do,  each  of  us  will  give  our  individual  acceptance,  in 
order  that,  upon  the  credit  of  our  individual  acceptance 
money  may  be  raised  for  the  purpose  of  the  partnership." 
In  my  opinion  it  is  perfectly  clear  that  that  is  what  is  the 
true  construction  of  the  agreement  The  word  "several" 
seems  to  me  to  make  it  quite  plain.  "The  finance  of  the 
business  shall  be  carried  on  by  acceptances  of  tlie  several 
parties  interested."  So  far  from  meaning  that  the  accept- 
ances of  the  several  parties  shall  bind  all  the  firms,  it  means 
exactly  the  contrary — that  each  of  the  firms  in  partnership 
is  to  raise  its  share  of  the  capital  which  may  be  wanted  for 
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the  benefit  of  the  whole  company  by  giving  its  individual 
acceptances. 

That  being  the  true  meaning  of  the  agreement,  I  do  not 
think  that  there  is  any  evidence  to  show  that  the  business  as 
actually  carried  on  by  the  partners  differed  at  all  from  what 
was  contemplated  by  the  articles  of  partnership.  No  doubt 
this  clause  in  the  articles  does  not  expressly  provide  how 
the  bills  are  to  be  drawn ;  it  only  says  that  funds  are  to  be 
raised  by  each  individual  member  giving  his  acceptance. 
They  might  have  drawn  the  bills  in  any  way  they  pleased. 
If  a  bill  had  been  drawn  in  the  name  of  Fox  Brothers  there 
might  have  been  a  question  (I  do  not  say  how  it  would  have 
been  decided)  whether  the  name  of  Fox  Brothers  was  not 
used  to  designate  all  four.  But  none  of  the  bills  are  drawn 
in  the  name  of  Fox  Brothers,  and  when  we  find  that  the 
bills  were  drawn  in  the  names  of  some  of  the  others,  it  seems 
to  have  been  done  on  purpose  that  the  bills  might  not  bind 
all  four,  but  that  the  money  might  be  raised  o!i  the  indi- 
vidual credit  of  the  individual  firms  by  the  one  drawing  on 
the  other.  That  seems  to  me  to  be  the  fair  construction  of 
the  agreement,  and  there  is  no  evidence  to  show  to  my  mind 
that  the  course  of  business  was  not  carried  on  precisely  in 
647]  accordance  with  it.  If  money  were  wanted  *to  pay  off 
bills  which  the  company  wanted  to  take  up,  the  money  was 
raised  by  one  of  the  partners  pledging  his  individual  credit, 
and  drawing  on  anotner  partner  wno  pledged  his  individual 
credit  by  accepting,  and  the  money  raised  by  the  discount 
of  the  bills  was  applied  to  take  up  other  bills  and  pay  any 
debts  of  the  company,  or  it  was  used  in  any  other  way  for 
the  purposes  of  tne  company. 

Therefore  I  am  of  opinion,  upon  the  facts,  that  the  inten- 
tion was  by  signing  the  name  of  each  individual  firm  to  bind 
that  firm  only. 

I  do  not  tnink  there  is  any  difference  with  respect  to  the 
two  bills  accepted  by  Fox  Brothers,  even  assuming,  without 
deciding,  that  the  putting  the  name  of  Fox  Brothers  on  a 
bill  might,  if  it  was  intended  to  bind  the  firm,  bind  the  firm, 
yet  I  aip  of  opinion,  as  a  matter  of  fact,  that  it  was  not  in- 
tended by  the  name  of  ''Fox  Brothers"  being  used  to  bind 
the  association.  This  being  an  entirely  secret  association 
there  was  no  holding  out  to  the  world,  and  Fox  Brothers 
was  a  firm  carrying  on  business  in  its  own  name  for  the 
purpose  of  Fox  Brothers,  and,  therefore,  unless  the  accept- 
ance was  given  with  the  authority  of  the  association,  and  on 
account  of  the  association,  the  name  of  "Fox  Brothers"  on 
the  acceptance  would  not  bind  the  association ;  and  I  am  of 
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opinion  that  these  bills  accepted  by  Fox  Brothers  being 
acceptances  for  the  purpose  of  raising  money  for  the  asso- 
ciation, the  inevitable  inference  is,  that  they  were  accept- 
ances in  accordance  with  the  third  article  which  bound  Fox 
Brothers  just  as  much  as  the  other  three  that  money  should 
be  raised  for  the  purpose  of  tiie  association  by  pledging 
the  individual  credit  of  each  of  the  firms  by  each  of  the 
firms  giving  their  credit,  and  Fox  Brothers  were  bound  as 
much  to  give  their  credit  as  the  others.  My  opinion  is,  that 
in  respect  of  these  bills  Fox  Brothers  were  giving  the  indi- 
vidual acceptance  of  their  firm  for  the  purpose  of  raising 
money  for  tne  benefit  of  the  association  m  accordance  with 
the  articles. 

Perhaps  it  is  right  shortly  to  say  something  about  the 
authorities.  The  Vice-Chancellor  relied  very  strongly  on 
the  case  of  EdmuTids  v.  Bushell  (').  Now  that  case  was 
not  very  greatly  considered,  because  it  was  a  case  where  a 
rule  was  moved  for  for  ^'misdirection,  and  the  rule  was  [648 
summarily  refused.  When  the  facts  are  looked  at,  there  is, 
as  far  as  I  can  see,  no  great  doubt  about  it.  The  case  was 
tried  before  Mr.  Justice  Crompton,  and  the  following  facts 
were  pi^oved :  ''  The  defendant  Jones  was  a  wholesale  straw- 
hat  manufacturer,  who  carried  on  business  at  Luton,  in 
Bedfordshire,  and  also  until  May,  1865,  had  a  branch  estab- 
lishment in  Milk  Street,  London."  Therefore  that  branch 
was  entirely  his  branch.  *'The  business  in  London  was 
carried  on  under  the  name  of  Bushell  &  Co.  By  an  agree- 
ment between  the  two  defendants,"  that  is,  Bushell  and 
Jones,  "it  was  agreed  that  Bushell  sliould  enter  Jones's 
service  as  manager  of  the  establishment  in  London,  and  that 
he  should  be  paid  for  his  services  quarterly  an  amount  equal 
to  one-half  of  the  net  profit  to  be  derived  from  the  business 
carried  on  in  London.  Jones  opened  an  account  in  the 
name  of  "Bushell  &  Co."  at  the  London  and  County  Bank, 
into  which  account  Bushell  was  to  pay  all  sums  which  he 
received  to  the  amount  of  £6.  He  had  authority  from 
Jones  to  draw  checks  in  the  name  of  Bushell  &  Co.  for  the 
purjMJses  of  the  business,  but  he  had  no  authority  to  draw 
or  accept  bills."  It  is  quite  plain  upon  those  facts  that 
Jones  authorized  Bushell  to  carry  on  business  in  London  in 
the  name  of  "Bushell  &  Co.,"  and  the  business  so  carried 
on  in  the  name  of  "Bushell  &  Co."  was  Jones's  business. 
It  is  quite  plain  that  if  the  account  at  the  London  and 
County  Bank  in  the  name  of  "Bushell  &  Co."  had  been 
overdrawn  by  checks  drawn  by  Bushell  in  the  name  of 

(»)  Law  Rep.,  1  Q.  B.,  97. 
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"Bushell  &  Co.,"  Jones  would  have  been  liable.  It  was 
argued  that  because  Jones  had  not  given  authority  to  Bushell 
to  accept  or  draw  bills  in  the  name  of  "Bushell  &  Co.," 
that  therefore  he  was  not  liable  upon  the  bills;  but  the 
court  said,  it  being  part  of  the  ordinary  course  of  such  a 
business  to  draw  and  accept  bills,  you  cannot,  by  giving  in- 
structions that  bills  should  not  be  drawn,  prevent  yourself 
from  being  liable  on  bills  drawn  by  the  person  carrying  on 
the  business  in  the  name  in  which  you  authorize  him  to 
carry  on  your  business.  In  my  opinion  that  case  is  no 
authority  at  all  on  the  case  before  ns. 

But  the  two  cases  which  really  are  an  authority  upon  the 
question  before  us  are  the  cases  of  South  Carolina  BaTik  v. 
649]  Case{')  *and  Nicholson  v.  Rickettsia),  The  case  of 
Smith  Carolina  BanTc  v.  Case{'),  no  doubt,  has. been  very 
considerably  doubted  by  some  judges.  The  judgment  is 
very  short,  but  if  the  arguments  of  the  counsel,  Mr.  Parke 
and  Mr.  Patteson,  are  read,  it  is  quite  plain  what  the  real 
question  in  dispute  was.  By  the  articles  of  partnership,  and 
by  the  instructions  given  to  the  partner  who  went  to  America, 
he  had  no  authority  to  use  his  own  name  but  the  name  of 
the  partnership,  but,  as  a  matter  of  fact,  for  several  years 
the  business  had  been  entirely  carried  on  in  the  name  of  the 
individual  partner  who  was  in  America,  and  the  Court  of 
.Queen's  Bench  gave  an  opinion  to  the  Court  of  Chancery 
that  under  all  the  circumstances  of  that  particular  case  the 
finn  in  England  was  bound  by  the  bills  drawn  in  the  indi- 
vidual name  of  the.  j)artner  in  America,  on  the  ground  that 
that  was  to  be  treated,  notwithstanding  the  terms  of  the 
partnership  articles,  as  the  name  of  the  firm. 

In  the  other  case  of  Nicholson  v.  Ricketts,  Mr.  Justice 
Crompton  says  about  that  case  (') :  "  My  only  difficulty  arose 
from  the  decision  in  South  Carolina  Bank  v.  Case,  But  1 
think  if  that  case  is  to  be  regarded  as  law  it  must  be  on  the 
grounds  pointed  out  by  Bayley,  B.,  in  Smith  v.  Craven  {*), 
Rightly  or  wrongly,  the  court  there  assumed  that  the  facts 
showed  an  authority  from  the  partners  in  Eneland  to  the 
partner  in  America  to  bind  the  whole  firm  by  contracts 
made  by  him  there  in  his  own  name ;  that  he  was,  in  fact, 
a  mere  branch  house,  abroad,  of  the  house  in  this  country." 
From  the  mode  in  which  Mr.  Justice  Crompton  states  that, 
it  is  tolerably  clear  that  he  did  not  himself  agree  with  the 
inference  which  the  court  drew  from  all  the  facts  in  the 
South  Carolina  Bank  case.     He  seems  to  have  thought  that 

(')  8  B.  «fe  C,  427.  (»)  2  E.  A  E.,  527. 
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it  ought  to  have  been  determined  upon  what  was  the  real 
agreement  made  by  the  partners  inter  se.  However  that 
may  be,  I  am  of  opinion  that  this  case  of  Nicholson  v. 
Ricketts  is  a  direct  authority  upon  the  question  that  is  now 
before  us.  In  that  case  there  was  a  complete  agreement  for 
a  partnershij)  between  the  firm  which  was  in  South  America 
and  the  firm  in  England.  The  partnership  was  to  be  a  part- 
nership in  exchange  business,  the  profit  and  loss  of  which 
*was  to  be  divided,  and  the  business  was  to  be  car-  [650 
ried  on  by  the  firm  in  South  America  drawing  bills  in  its 
own  name  upon  the  firm  in  England  and  selling  those  bills  in 
South  America,  and  then  employing  the  proceeds  by  lend- 
ing money  to  persons  in  South  America  for  the  joint  bene- 
fit of  the  two  firms,  and  subsequently  by  buying  short  bills 
to  take  up  the  bills  in  England.  Tneref  ore  the  bills  were 
drawn  by  the  firm  which  was  in  partnership  with  another 
firm,  and  there  was  far  stronger  evidence  than  there  is  in  the 
present  case  that  they  were  drawn  for  the  direct  purpose 
of  carrying  on  the  business  of  the  partnership,  but  never- 
theless, because  the  agreement  was  that  the  bills  were  not  to 
be  drawn  on  behalf  of  the  whole  association  composed  of 
the  two  firms,  and  because  the  agreement  between  the  two 
firms  was  that  the  bills  were  to  be  drawn  by  one  firm  on  the 
other,  although  they  were  to  be  drawn  and  sold  for  the  joint 
benefit  of  the  two  firms,  the  court  said  there  is  no  authority 
for  the  firm  in  America  drawing  bills  in  its  own  name  to 
bind  the  firm  in  England  by  those  bills,  that  is  to  say,  to 
treat  the  name  of  the  firm  in  America  as  including  the  name 
of  the  firm  in  Enfjland.  In  fact,  their  very  intention  was  to 
avoid  that  by  having  the  bills  expressly  drawn  in  the  names 
which  were  understood  to  be  only  the  names  of  the  indi- 
vidual firms. 

In  my  opinion  that  is  the  case  here.  The  bills  were 
drawn  for  the  purpose  of  raising  funds  for  the  benefit  of 
the  firms,  but  the  intention  of  the  four  firms  wa^  that  there 
were  to  be  bills  drawn  by  each  of  the  firms  individually  • 
pledging  their  individual  credit,  and  under  such  circum- 
stances, in  my  opinion,  the  names  upon  the  bills  do  not 
represent  the  Adansonia  Fibre  Company,  but  they  only  rep- 
resent the  individual  firms  whose  names  are  attached  to 
them. 

Solicitors:    Messrs.    Druce^    Sons  &   Jdckson;   Messrs. 
Payne  &  Layton, 
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651]  *DAW80i!r  V.  Small. 

11868    D.     46.] 

WUU  Act  (1  Viel,  c.  26),  «.  29^"  Die  withoiU  lasue'^—IndefiniU  failure  of  luve^ 
Executory  BequeU —  Will  explaitud  iy  Codieil. 

A  testator,  in  1846,  gave  his  residoary  real  and  personal  estate  to  J.  S.  L.  and  tlie 
heirs  male  of  his  body  lawfully  begotten  forever ;  bat  in  case  of  his  death  wiihoat. 
heirs  male  of  his  bo<rp  lawfully  b^^,  then  the  property  to  go  to  P.  C.  L.  in  the 
same  manner ;  and  if  P.  C.  L.  should  die  without  heirs  male  of  his  body  lawfully 
begot,  then  the  property  to  go  to  J.  S.  A.  in  the  same  manner.  By  a  codicil  the  tes- 
tator, after  reciting  that  by  his  will  he  had  directed  that  in  the  eyent  of  the  death  of 
J.  S.  L.  "  without  leaving  male  issue  him  surviving"  the  residue  of  the  tesiator*^ 
real  and  personal  estates  should  go  to  P.  C.  L.,  revoked  that  bequest,  and  in  the 
event  of  the  death  of  J.  S.  L.  "  without  leaving  male  issue  him  surviving,**  gave  the 
residuary  estate  to  the  eldest  daughter  (if  any)  of  J.  S.  L. 

Held  (affirming  the  decision  of  Bacon,  V.C.),  that  sect.  29  of  the  Wills  Act  (1  Vict, 
c.  26)  did  not  apply,  and  that  the  gifts  over  to  P.  C.  L.  and  J.  S.  A.  were  void  as  to 
the  personalty,  as  being  on  an  indefinite  failure  of  heirs  male,  and  that  the  codicil 
did  not  alter  their  effect,  and  that  under  the  will  and  codicil  J.  S.  L.  took  an  abso- 
lute interest  in  the  personalty,  subject  only  to  an  executory  gift  over  in  favor  of 
his  eldest  daughter  if  he  died  leaving  no  male  issue  surviving  him. 

John  Small,  by  will  dated  the  18th  of  June,  1846,  gave 
his  residuary  real  and  personal  estate  to  John  Small  Low- 
ther,  and  proceeded  as  follows :  "  And  it  is  mv  express  or- 
der and  will  that  no  part  of  the  real  property  be  ever  sold, 
mortgaged,  or  alienated  by  the  said  John  Small  Lowther, 
but  that  it  shall  descend  free  and  clear  of  all  incumbrances 
to  the  heirs  male  of  his  body  lawfully  begotten  forever,  and 
likewise  direct  that  the  whole  of  the  personal  property  that 
falls  to  his  share  by  this  my  will  shall  be  invested  eitner  in 
land  or  government  securities,  and  that  it  shall  never  be 
called  in  or  the  land  sold,  but  the  rents  and  profits  to  go  to 
the  use  of  the  said  John  Small  Lowther  and  the  heirs  male 
of  his  body  lawfully  begot  forever.  But  in  case  of  the 
death  of  the  said  John  Small  Lowther  without  heirs  male  of 
his  body  lawfully  begot,  then  this  legacy  to  ^o  to  his  brother, 
Philip  Court  Lowther,  with  the  same  conditions  and  restric- 
652]  tions  as  stated  in  the  *case  of  his  brother  John  Small 
Lowther,  and  in  case  the  said  Philip  Court  Lowther  should 
die  without  heirs  male  of  his  body  lawfully  begot,  then 
this  legacy  to  go  to  John  Small  Andrew,  with  the  same  re- 
strictions and  conditions  as  stated  in  the  case  of  John  Small 
Lowther." 

The  testator  made  two  codicils,  in  the  second  of  which, 
dated  the  8th  of  August,  1866,  the  following  passage  oc- 
curred :  "In  my  said  will  or  codicil  I  directed  that  in  the 
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event  of  the  death*  of  John  Small  Lowther  without  leaving 
male  issue  him  surviving,  the  residue  of  my  real  and  per- 
sonal estate  should  go  to  and  be  vested  in  his  brother,  Philip 
Court  Lowther.  Now  I  do  hereby  revoke  this  bequest,  and 
in  the  event  of  the  death  of  the  said  John  Small  Lowther 
without  leaving  male  issue  him  surviving,  I  give  and  be- 
queath the  rest,  residue,  and  remainder  of  my  real  and  per- 
sonal estate,  after  the  payment  of  my  just  debts,  funeral, 
and  testamentary  expenses,  and  the  legacies  given  by  my 
said  will  and  codicils,  which  have  not  been  revoked,  to  the 
eldest  daughter  (if  any)  of  the  said  John  Small  Lowther 
and  her  heirs  and  assigns," 

By  the  order  of  Vice-Chancellor  Bacon,  made  on  further 
•consideration,  it  was  declared  that  John  Small  Lowther  took 
an  estate  tail  in  the  real  estate,  subject  to  the  interest,  if 
any,  of  any  daughter  of  his,  and  an  absolute  interest  in  the 
personalty,  a«d  the  residuary  personalty  was  ordered  to  be 
paid  over  to  him.     John  Small  Andrew  appealed. 

Mr.  Chitty^  Q.C.,  and  Mr.  CaldecoUj  for  the  appellant: 
"We  say  thai  taking  the  will  alone  the  gift  over  is,  under 
s.  29  of  the  Wills  Act  (1  Vict.  c.  26),  a  gift  over  on  the  death 
of  John  Small  Lowther  without  leaving  heirs  male  living  at 
the  time  of  his  death,  which  is  not  too  remote.  Even  if  this 
would  not  be  so  on  the  will  itself,  the  testator  by  his  codicil 
puts  his  own  interpretation  on  his  words.  There  is  then  as 
to  the  personalty  a  gift  over  which  is  not  void  for  remote- 
ness. The  gift  over  to  Philip  Court  Lowther  being  revoked, 
that  to  John  Small  Andrew  is  accelerated :  Lainson  v.  Lain- 
sonCj ;  Graven  v.  Brady  (') ;  Button  v.  *  Simpson  (•) ;  [653 
Fuuer  v.  Fvller{^)\  Hodgson  v.  A7nhrose{^)\  Acelyn  v. 
WardO  ;  Orozier  v.  Orozier{'). 

Mr.  JEddis,  Q.C.,  and  Mr.  Torrianx)^  for  John  Small  Low- 
ther. 

Mr.  Swanston^  Q.C.,  and  Mr.  Cutler ^  for  the  plaintiffs. 

Mr.  ChittVy  in  reply. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  proceeds  on  a  correct  principle, 
though  it  requires  to  be  slightly  varied.  As  regards  the 
real  estate  there  is  a  gift  in  tail  male,  as  clear  a  gift  of  an 
estate  tail  as  can  be  made.  Then  as  to  the  personal  estate, 
the  testator  directs  that  it  shall  be  invested  in  land  or  gov- 
ernment securities,  and  that  the  rents  and  profits  shall  go  to 
the  use  of  John  Small  Lowther  and  the  neirs  male  of  his 

(»)  5  D.  M.  A  G.,  764.  (*)  Cro.  Eliz.,  422. 

(«)  Law  Rep.,  4  Ch.,  296.  (»)  1  Doug.,  887. 

(»)  2  Vera.,  422.  (•)  1  Ves.  Sen.,  420. 

n  3  D.  &  War.,  373. 

10  Eng.  Rep.  82 
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body  forever.  This  is  as  clear  an  expression  as  ban  be  of 
an  intention  to  create  an  estate  tail ;  the  testator  shows  that 
he  intended  the  personalty  as  well  as  the  realty  to  go  into 
snccession  from  neir  male  to  heir  male,  and  that  heirs  male 
should  forever  succeed  to  the  propertjr,  and  that  on  failure 
of  heirs  male  of  John  Small  Lowtner  it  should  go  to  Philip 
Court  Lowther  on  the  same  conditions.  This,  so  far  as  re- 
lates to  the  realty,  is  a  good  limitation  of  an  estate  in  tail 
male  to  Philip  Court  Lowther  after  the  determination  of 
the  previous  estate  tail,  but  as  regards  the  personalty  it  is 
too  remote,  being  a  gift  over  on  an  indefinite  failure  of 
issue.  Mr.  Chitty  argued  that  sect.  29  of  the  Wills  Act  ap- 
plied, and  that  the  giit  over  was  in  the  event  of  John  Small 
Lowther  dying  wiuiout  leaving  heirs  male  living  at  his 
death ;  but  I  am  of  opinion  that  the  act  has  no  reference  to 
such  a  case.  The  Legislature  there  deals  with  ''die without 
issue,"  ''die  without  leaving  issue,"  and  similar  ambiguous 
expressions ;  but  here  there  is  no  ambiguity,  the  gift  over  is 
on  failure  of  heirs  male  of  the  body.  Philip  Court  Low- 
654]  ther  therefore  takes  no  interest  in  the  *pQrsonalty  and 
John  Small  Andrew  cannot  take  any.  Then  the  codicil 
causes  a  difficulty.  It  has  been  urged  that  the  recital  in  the 
codicil  is  an  interpretation  by  the  testator  of  the  words  of 
his  will,  and  that  we  must  read  it  as  referring  to  a  failure  of 
heirs  male  of  the  body  at  the  death.  But  supposing  that 
the  recital  in  the  codicil  is  anything  more  than  a  mere  erro- 
neous reference  to  the  limitations  in  the  will,  it  only  refers  to 
the  limitation  to  Philip  Court  Lowther  and  we  cannot  carry  it 
on  so  as  to  alter  the  whole  of  the  limitations  in  the  will.  Then 
the  words  of  the  gift  over  in  the  codicil  are  as  plain  as  the 
words  of  the  will  itself.  There  is  a  clear  gift  over  to  John 
Small  Lowther' s  eldest  daughter  in  a  particular  event.  The 
declaration  that  John  Small  Lowther  took  sfn  absolute  in- 
terest in  the  personalty  must  therefore  be  varied,  by  adding 
that  it  is  subject  to  an  executory  beq^uest  over  to  his  eldest 
daughter  if  ne  dies  without  leaving  issue  male  him  surviv- 
ing, and  of  course  the  personal  estate  cannot  at  once  be  paid 
to  iiim. 
Sir  G.  Mellish,  L.  J.:   I  am  of  the  same  opinion. 

Solicitors:  Mr.  William  Pitman;  Messrs.  Shum^  Cross- 
man  &  Crossman. 
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FoxoN  V.  Gascoigne. 

[1872    F.     118.] 

28  dfr  24  Vict,  c,  127,  «.  28 — SoUeUor^iLien — Charge  on  Property  rteovtred  or  priterved. 

A  bill  was  filed  alleging  that  the  defendant  had  built  so  as  to  obstruct  the  plain- 
tiflTs  ancient  lights,  and  was  proceeding  to  build  so  as  further  to  obstruct  them,  and 
asking  for  an  iniunction  against  further  building,  and  a  mandatory  injunction  to  pull 
down  part  of  what  had  b^  built  An  interlocutory  Injunction  was  granted  against 
building  higher,  and  the  suit  was  afterwards  compromised  on  the  terms  that  the 
building  should  remain  of  its  then  height.  The  defendant  having  become  bank- 
rupt, his  solicitor  petitioned  to  have  his  costs  made  a  charge  on  the  defendant's 
property  to  which  the  suit  related : 

6dd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  no  property 
*had  been  recovered  or  preserved  within  the  meaning  of  28  <&  24  Vict.  [65  & 
c  127,  8.  28. 

A  suit  which  only  relates  to  an  casement  is  not  a  suit  in  whicli  it  can  be  said 
that  property  is  recovered  or  preserved,  even  though  a  mandatory  injunction  for 
pulling  down  buildings  is  refusea. 

This  was  an  appeal  from  an  order  of  the  Master  of  the 
Rolls  dismissing  a  petition  by  William  Edward  Tattershall, 
the  solicitor  of  the  defendant^  Edward  James  Gascoigne, 
which  prayed  for  a  declaration  that  as  such  solicitor  he  was 
entitled  (subject  to  a  mortgage  to  the  trustees  of  the  Vic- 
toria Permanent  Benefit  Building  Society)  to  a  charge  on 
certain  leasehold  property  in  Sheffield  for  the  amount  of  his 
taxed  costs,  charges,  and  expenses  incident  to  the  defence 
of  the  suit ;  and  K)r  the  usual  consequential  relief. 

At  the  time  of  the  institution  of  the  suit  the  defendant 
was  entitled  to  two  houses  (being  the  property  in  question), 
situate  in  Sheffield,  for  a  term  of  800  years,  and  had  demised 
them  by  way  of  mortgage  to  the  Benefit  Building  Society 
for  the  same  t^rm  less  the  last  day.  The  plaintiffs  were  the 
owners  of  certain  other  leaseholds  adjoining  the  defendant's 
property  on  the  side  and  in  the  rear,  there  being  at  the  rear 
of  the  defendant's  property  an  open  court,  three  sides  of 
which  were  bounded  by  his  buildings,  and  the  fourth  by 
those  of  the  plaintiffs. 

In  Novemoer,  1872,  the  plaintiffs  filed  their  bill  against 
Gascoigne,  containing  allegations  to  the  effect  that  he  had 
begun  to  make  alterations  in  his  premises,  and  to  raise  the 
walls  thereof,  and  in  particular  had  raised  walls  which  were 
formerly  of  the  height  of  25  ft.  6  in.  and  30  ft.  respectively 
to  the  height  of  48  ft.,  and  intended  to  carry  them  still  higher, 
and  that  by  so  doing  had  alreadj^  seriously  injured,  and 
would   further  injure,    the  plaintiffs'    ancient  lights ;  and 
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praying  for  iniunctions  to  restrain  the  defendant  from 
carrying  his  buildinffs  any  higher,  and  from  permitting  the 
walls  and  building  already  erected  by  him  to  continue  so  as 
to  diminish  the  supply  of  light  and  air  formerly  enjoyed  by 
the  plaintiffs  through  their  ancient  windows. 

Notice  was  given  of  a  motion  according  to  the  terms  of  the 
prayer.  The  motion  came  on  to  be  heard  on  the  19th  of 
December,  1872,  and  was  ordered  to  stand  to  the  hearing 
656]  upon  the  *def  endant  undertaking  not  to  carry  his  wall 
higher  than  it  then  was  and  not  to  erect  a  roof  thereon  at  a 
greater  angle  than  45*,  and  to  pull  down  any  part  of  his 
buildings  if  so  ordered  at  the  hearing* 

On  the  4th  of  February,  1873,  Gascoigne  instituted  pro- 
ceedings for  the  liquidation  of  his  affairs  bv  arrangement 
under  the  125th  section  of  .the  Bankruptcy  Act,  1869;  and 
on  the  26th  of  February  John  Walker  was  duly  appointed 
trustee  in  the  liquidation ;  and  he  was  afterwards  made  a  de- 
fendant by*  a  supplemental  order. 

The  petitioner  alleged  that  Walker  had  retained  him  as 
his  solicitor  for  the  defence  of  the  suit ;  but  in  fact  Walker 
appeared  by  a  different  solicitor,  and  the  court  held  that 
the  alleged  retainer  was  not  proved  bv  the  evidence. 

In  or  about  November,  1873,  Walker  compromised  the 
suit  upon  terms  under  which  (according  to  the  allega- 
tions in  the  petition)  so  much  and  such  part  of  the  relief 
pmyed  in  the  suit  as  sought  to  restrain  the  defendants  from 
permitting  the  walls  and  buildings  to  continue  to  remain 
erected  so  as  to  injure  the  plaintiffs'  ancient  lights  was  not 
insisted  on. 

Previously  to  the  compromise,  John  Walker  had  con- 
tracted to  sell  the  property  to  William  Cooper ;  and  subse- 
?^uently  to  the  compromise  assigned  it  to  him.  Cooper  had 
iiU  notice  of  the  suit  before  the  compromise.  Cooper  after- 
wards made  two  mortgages  of  the  property,  one  to  Samuel 
Walker,  and  the  other  to  Messrs.  Bass,  the  brewers :  and^ 
the  petition  alleged  that  these  mortgagees  had  notice,' 
through  their  respective  solicitors,  of  the  suit,  and  of  the 
fact  that  the  petitioner's  costs  had  not  been  paid ;  and  they, 
as  well  as  John  Walker  and  William  Cooper,  were  made 
respondents  to  the  petition. 

As  regards  Messrs.  Bass,  the  charge  of  notice  was  based  on 
two  grounds:  First,  that  Messrs.  Bass  &  Jennings,  who 
acted  as  their  solicitors,  had  on  the  occasion  of  the  mortgage 
employed  Messrs.  Webster  &  Co.,  of  Sheffield,  the  solici- 
tors of  William  Cooper,  the  mortgagor,  to  search  the  county 
register ;  and,  secondly,  that  the  title  deeds  relating  to  the 
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property  were  in  the  custody  of  the  petitioner,  as  the  so- 
licitor of  the  Victoria  Permanent  Benefit  Building  Society, 
the  first  mortgagees. 

"^The  Master  of  the  Rolls  having  dismissed  the  pe-  [657 
tition(')  the  solicitor  appealed,  serving  only  Samuel  Walker 
and  William  Cooper. 

(»)  May  27,   1874.     Sm  G.  Jbsbel,    not  say  that  he  has  recovered  the  prop- 
I  mast  say,  with  the  greatest  '  erty,  but  he  says  he  has  preserved  it. 


M.  R. 

possible  respect,  that  I  have  not^erived 
much  light  from  any  of  the  decisions 
except  that  in  Pinkerton  v.  Boston  (Law 
Rep.,  16  Eq.  490),  which  is  not  only  the 
last  decision  in  point  of  date,  but  is  a 
decision  of  the  Lord  Chancellor's,  and 
therefore  if  there  were  any  doubt  on 
my  mind  arising  from  the  prior  decis- 
ions, I  should  be  bound  to  follow  the 
authority  of  that  case.  Now,  as  I  un- 
derstand Lord  Selbome,  he  says  the 
question  under  this  statute  is,  whether 
there  has  been  an  actual  recovery  or 
preservation  of  property  by  means  of 
the  suit.  There  must  be  two  things — 
there  must  be  an  actual  recovery  or 
preservation  of  the  property,  and  it 
must  take  place  through  the  instru- 
mentality of  the  solicitor,  and  then  the 
court  can  make  an  order  for  the  costs 
out  of  the  property.  Now,  what  does 
that  expression  "actual  recoverv  or 
preservation  "  mean  ?  Generally,  I  ap- 
prehend, it  means  that  where  the  plain- 
tiff claims  property,  and  establishes  a 
right  to  the  ownership  of  the  property 
in  some  shape  or  other,  there  the  prop- 
erty has  been  recovered ;  that  where 
a  defendant's  right  to  the  owne^rship 
of  property  is  disputed,  and  that 
right  has  been  vindicated  by  the  pro- 
ceedings, there  the  property  has  been 
preserved.  There  is  another  case  in 
which  the  property  may  be  preserved 
at  the  instance  of  a  plaintiff,  that  is, 
where  it  is  not  properly  ta^en  care  of 
but  liable  to  destruction  or  attack  by 
third  persons.  Then  I  can  understand 
that  a  process  which  may  ngt  be  called 
recovery  may  be  preservation.  But  all 
the  cases,  as  I  understand  them,  show, 
in  accordance  with  what  seems  to  me  to 
be  the  good  sense  of  the  thing,  and  the 
plain  meaning  of  the  act  of  Parliament, 
that  recovery  and  preservation  are  cor- 
relative terms,  and  that  they  both  re- 
late to  the  ownership  of  the  property. 

If  that  is  right,  how  does  the  p  esent 
applicant  make  out  that  he  has  recov- 
er^ or  preserved  anything.     He  does 


Now  what  occurred  was  this  :  a  propri- 
etor of  a  neighboring  house,  this  being 
a  house  in  course  of  building,  alleged 
that  the  owner  of  this  house,  a  man  of 
the  name  of  Gascoigne,  was  proceeding 
to  build  his  walls  too  high,  and  that  bv 
such  building  he  would  interfere  with 
the  ancient  lights  of  the  plaintiff's 
house.  A  motion  was  made  for  an  in- 
junction, and  the  motion,  as  is  very 
common,  not  being  settled  by  counsel, 
was  a  copy  of  the  prayer  of  the  bill ; 
and  the  prayer  of  the  bill  was  not  only 
extended  to  the  injunction  which  could 
be  got  on  interlocutory  application  to 
prevent  the  defendant  going  on  further 
with  his  buildings,  but  it  went  on  to 
ask  the  court  to  order  him  to  pull  down 
so  much  of  the  building  or  wall  as  had 
been  erected  before  the  suit,  and  which 
tended,  or  was  alleged  to  tend,  to  the 
obstruction  of  the  plaintiff's  lights. 
The  solicitor  appeared  on  that  motion 
for  an  injunction ;  all  that  was  done 
was  to  restrain  the  defendant  from  pro- 
ceeding any  further,  wliich,  of  course, 
was  not  recovering  or  preserving  any- 
thing ;  no  order  was  made  for  pulling 
down  anything,  and  there  was  liberty 
given  to  the  defendant  to  put  on  a  roof, 
he  undertaking  to  take  it  down  again  if 
the  court  so  ordered  at  the  hearing. 
That  is  the  substance  of  what  occurred. 

After  that  the  defendant  became 
bankrupt,  or  substantially  bankrupt, 
and  a  Mr.  John  Walker  became  his 
trustee.  [His  honor  considered  the  eiri- 
dence  on  the  question  whether  Uie 
trustee  had  retained  Mr.  Tattershall, 
and  held  the  retainer  not  proved.] 

The  next  step  in  the  proceedings 
which  I  need  notice  is  this,  that  the 
trustee  sold  the  property  to  a  purchaser, 
who  had  notice  through  his  solicitor, 
of  the  pendency  of  the  suit.  The  pur- 
chaser mortgaged  the  property  to  a 
mortgagee,  who  is  also  alle^d  to  have 
had  notice  through  his  smicitor,  and 
then  he  mortgaged  to  Messrs.  Bass  &  Co., 
who  are  also  alleged,  on  grounds  which 
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658]     *Mr.  Ince^  and  Mr.  Whitaker^  tor  the  appellant :    The 

¥etitioner  claims  a  lien  under  23  &  24  Vict.  c.  127,  s.  28. 
he  bill  sought  a  mandatory  injunction,  and  the  suit  has 
659]  preserved  *the  property  from  being  pulled  down.  It 
is  not  necessary  that  the  whole  property  should  be  pre- 
served. The  keeping  it  in  statu  quo  is  enough ;  and  it  is 
not  necessary  that  the  solicitor  should  have  done  anything 
actively:  Jonesy,  Frostf^) ;  Pinkertonw.  East(m(^) ;  Twynam 
660]  v.PoTt€r{')\  Bailey w.Birchall{^)\  Baile'^y.  Bailed:, 


I  will  presently  consider,  to  have  bad 
notice.  Before  the  completion  of  the 
sale  the  suit  was  compromised  on  terms 
the  effect  of  which  is  stated  to  have 
been  that  the  buildings  on  this  property 
were  allowed  to  remain  in  statu  quo. 
Then  this  petition  is  presented,  asking 
for  a  statutory  charge,  and  also  asking  to 
establish  that  charge  against  all  these 
people,  none  of  whom  ever  employed 
Mr.  Tattershall. 

Now,  as  regards  Messrs.  Bass  &  Co. , 
they  are  not  to  be  liable  if  they  had  no 
notice,  and  I  am  clearly  of  opinion  that 
they  are  not  proved  to  have  had  it. 
What  is  alleged  against  them  is  this, 
that  their  solicitors,  Messrs.  Bass  & 
Jennings,  employed  a  Mr.  Webster,  the 
solicitor  of  the  mortgagor,  to  search  the 
register  for  incumbrances,  and  give  a 
certain  notice.  That  did  not  make  Mr. 
Webster  the  solicitor  of  Bass  &  Co. 
They  had  their  own  solicitors,  Messrs. 
Bass  &  Jennings,  who  had  conducted 
the  whole  transaction,  but  they  did,  on 
the  completion  of  the  transaction,  re- 
quest these  people  to  do  for  them,  as 
their  clerks,  this  ministerial  act.  I 
think  I  should  be  doing  violence  to 
both  the  theory  of  the  cases  and  to  the 
literal  words  of  them  if  I  were  to  hold 
that  that  was  an  employment  which 
made  the  solicitors  of  the  mortgagor  the 
solicitors  of  the  mortgagee,  and  affected 
th%  mortgagee  with  notice. 

The  other  ground  on  which  Messrs. 
Bass  &  Co.  were  alleged  to  have  notice 
is  a  very  curious  one. '  It  seems  that 
there  was  a  first  mortgage  on  this  prop- 
erty, made  by  Gascoigne  to  a  building 
society  before  the  suit,  which  mortgage 
still  remains  unpaid,  and  that  the  tide 
deeds  were,  of  course,  in  the  possession 


of  the  building  society.  The  solicitor  to 
the  building  society  \a  the  same  Mr. 
Tattershall,  and  it  appears  that  Messrs. 
Bass  &  Jennings  were  aware  of  this ; 
they  were  aw^are,  as  they  bought  sub- 
ject to  the  first  mortgage,  that  there 
was  a  first  mortgage,  and  that  the  deeds 
were  in  the  possession  of  the'first  mort- 
gagee. It  is  said  that,  being  so  aware, 
they  were  bound  to  look  at  the  deeds, 
and  took  the  consequences  of  not  look- 
ing at  them  if  anything  appeared  upon 
them.     Then  it  is  said  that  if  they  had 

gone  to  logk  at  the  deeds  they  would 
ave  been  told  by  the  secretary  or  some 
officer  of  the  building  society  that  the 
deeds  were  not  in  the  actual  possession 
of  the  building  society,  b>it  were  in  the 
possession  of  their  solicitor^  Mr.  Tatter- 
shall, and  if  they  had  gone  to  his  office 
and  seen  him,  Mr.  Tattershall  would 
certainly  have  told  them  of  the  claim 
he  now  makes.  All  I  can  say  is,  that 
that,  in  my  opinion,  is  somethmf  like  a 
possibility  upon  a  possibility.  First  of 
all,  it  does  not  at  all  follow  that  he 
would  have  been  told  that  the  deeds 
were  in  the  hands  of  the  solicitor,  the 
secretary  might  haVe  been  good  enough 
to  have  got  the  deeds  to  show  him  ; 
and  secondly,  Mr.  Tattershall  might 
have  been  out,  and  one  of  his  clerks 
mi^ht  have  shown  the  deeds  and  s^id 
nothing  about  it.  Notice  of  Mr.  Tatter- 
shall's  claim  had  no  immediate  relation 
to,  and  no  direct  or  necessary  connection 
with,  the  seeing  the  deeds.  It  appears 
to  me  it  would  be  extravagant  to  carry 
the  doctrine  of  constructive  notice  so 
far  as  that.  Therefore,  as  regards 
Messrs.  Bass  &  Co. ,  I  hold  they  had  no 
notice,  and  are  relieved  from  aU  claim 
upon  that  point. 


0)  Law  Rep.,  7  Ch..  778. 
(«)  Ibid.,  16  Eq.,  490. 


(»)  Law  Rep.,  11  Eq.,  181. 


^)  2  H.  A  M.,  871 
(*)  Law  Rep.,  18  Eq.,  497. 
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ScJiolefieldv.  Lockwood{^)\  Smith  v.  Winter ^  before  Vice- 
Chancellor  James,  Jan.  31,  1870;  The  Philippine  (^). 
Mr.  Norths  for  the  respondents,  was  not  called  upon. 
Sir  G.  Hellish,  L.J.:    This  is  an  api)eal  from  an  order  . 
of  the  Master  of  the  Rolls  dismissing  a  petition  by  a  solici- 
tor, which  asked  that  the  charges  of  the  solicitor  against  the 
defendant  in  the  suit  might  be  made  a  charge  on  tne  prop- 
erty, which  was  a  house  alleged  to  have  been  preserved  by 
the  suit. 

The  question  turns  upon  the  construction  of  the  28th  sec- 
tion of  the  23  &  24  Vict.  c.  127,  which  says,  "  In  every  case 
in  which  an  attorney  or  solicitor  shall  be  employed  to  prose- 
cute or  defend  any  suit,  matter,  or  proceeding  in  any  court 
of  justice,  it  shall  be  lawful  for  the  court  or  judge  before 
whom  any  such  suit,  matter,  or  proceeding  has  been  heard, 
or  shall  be  depending,  to  declare  such  attorney  or  solicitor 
entitled  to  a  cnarge  upon  the  property  recovered  or  pre- 
served." 

Now  there  have  been  a  great  njany  cases  on  this  section, 
but  in  all,  as  far  as  I  have  been  able  to  discover,  in  which 
the  charge  has  been  allowed,  the  suit  or  action  has  related 
to  property,  that  is  to  say,  it  has  been  a  suit  for  the  recovery 
of  proi)erty  or  for  the  administration  of  property,  or  other- 
Then  as  to  the  parchasers  and  the  on  a  roof  would  preyent  the  rain  from 
other  mortgagees,  who  are  alleged  to  coming  in  and  damaging  the  property, 
have  notice,  it  appears  to  me  that  there  I  do  not  think  that  preservation  in 
is  no  evidence  that  any  part  of  the  prop-  the  sense  of  protecting  property  from 
erty,  that  is  to  say,  quA  property,  or  physical  damage  is  within  the  meaning 
the  ownership  of  it,  was  preserved  for  of  the  sti^ute.  Bat  even  if  it  were, 
them.  First,  I  am  not  at  all  satisfied,  the  only  charge  I  can  make  is  upon 
as  a  matter  of  fact,  that  the  defendant  what  is  preserved.  When  Dr.  Lush- 
was  injuring  the  light  of  the  plaintiifs.  ington,  in  the  case  of  The  Philippine 
Even  if  he  was,  what  really  got  rid  of  (Law  Rep.,  1  A.  &  E.,  809),  points  out 
the  claim  was  a  compromise,  the  terms  by  his  order  that  he  must  limit  the 
of  which  I  know  nothing  about,  but  that  charge  to  so  much  of  the  money  pre- 
compromise  was  not»  carried  out  or  serv^  as  had  got  into  the  property, 
effected  by  Mr.  Tattershall,  but  by  a  there  he  could  do  it  because  it  was  a 
subsequent  solicitor  in  the  matter,  sum  of  money.  But  how  can  I  do  it 
That  seems  to  me  not  to  be  preserving  in  a  case  of  hypothetical  or  possible 
the  ownership  of  the  property,  but,  if  damage  ?  I  cannot  inquire  to  what  ex- 
such  an  expression  may  be  used,  pre-  tent  the  property  would  have  been 
serving  the  property  from  this  claim,  damaged,  and  give  an  order  for  an 
What  took  place  upon  the  motion  for  amount  not  exceeding  such  an  amount 
an  injunction  did  but  keep  the  property  as,  upon  inquiry,  I  should  find  to  lie  the 
in  gtatu  quOf  because  the  injunction  possible  or  probable  damage.  It  does 
was  simply  to  prevent  anything  from  not  appear  to  me  that  this  is  the  fair 
being  done,  and  the  permission  to  erect  meaning  of  the  act,  or  that  the  act 
a  roof  was  not  a  preservation  of  the  was  intended  to  extend  to  such  a 
property  in  the  sense  required  for  the  hypothetical  case  of  protection.  There- 
present  purpose,  though  it  was  urged  fore  I  hold  that  the  petitioner  has 
in  the  argument,  in  reply,  that  puttmg    wholly  failed. 

0)  Law  Rep.,  7  Eq.,  88.  («)  Law  Rep.,  1  A.  A  E.,  309. 
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wise  dealing  with  the  ownership  of  property.  No  donbt  it 
applies  to  property  of  all  kinds  :  personal  property  and  real 
property,  corporeal  and  incorporeal  property,  property  in 
possession  and  property  in  remainder  or  reversion.  Wherever 
any  property  has  been  recovered  or  preserved,  there  the  act 
may  be  said  to  apply. 

A  large  number  of  the  cases  have  been  suits  for  the  ad- 
ministration of  property,  and.  of  course  in  suits  for  the  ad- 
ministration of  property,  as  in  suits  for  the  administration 
of  the  property  of  a  testator,  the  court  decides  and  set- 
tles to  whom  each  portion  of  that  property  belongs.  In 
such  a  suit  property  may  be  either  recovered  or  preserved, 
661]  although,  according  to  the  last  case  before  *Lord 
Selborne,  it  does  not  necessarily  follow  in  an  administra- 
tion suit  that  property  is  recovered  or  preserved,  and  if 
it  is  neither  recovered  nor  preserved,  then  the  act  does 
not  apply. 

Now  the  case  before  us  was.  a  suit  respecting  ancient 
lights.  It  was  a  suit  alleging  that  the  plaintiflfs  were  enti- 
tled to  light  to  certain  windows,  that  the  defendant  was  rais- 
ing his  neighboring  building,  that  he  had  already  obstructed 
the  plaintiffs'  light,  and  was  proceeding  to  build  still  higher, 
which  would  still  further  obstruct  the  plaintiffs'  light,  and 
the  plaintiffs  asked  for  an  injunction  to  restrain  the  building 
being  erected  higher  by  the  defendant,  and  also  for  a  man- 
datory injunction  that  some  portion  of  the  building  already 
erected  snould  be  pulled  down.  Subsequently  tne  defen- 
dant became  bankrupt,  and  the  suit  was  ultimately  settled 
between  the  trustee  in  bankruptcy  and  the  plaintiffs,  on  the 
terms  that  the  building  should  n-ot  be  raised  any  higher,  but 
that  the  defendant  or  nis  trustee  should  not  be  obliged  to 
take  down  what  had  been  actually  erected.  We  have  now 
to  detei-mine  whether  this  is  a  suit  in  which  property  can 
properly  be  said  to  have  been  recovered  or  preserved. 

Tne  Master  of  the  EoUs  stated  several  grounds  for  his 
judgment,  but  one  of  the  grounds,  and  the  ground  ui)on 
which  our  judgment  will  be  based,  was,  that  this  was  not  a 
suit  in  which  property  was  recovered  or  preserved,  and  in 
my  opinion  that  is  correct. 

The  suit  was  one  relating  solely  to  an  easement.  Now, 
first,  let  us  suppose  that  tne  plaintiffs  entirely  succeed  in 
such  a  suit,  that  they  sustain  tneir  right  to  the  lights,  and 
obtain  an  injunction  preventing  the  defendant  from  obstruct- 
ing them,  could  the  plaintiffs'^  solicitor  say  that  any  prop- 
erty was  recovered,  so  as  to  entitle  him  to  a  charge  upon  it? 
Would  it  be  possible  to  say  that  the  house  was  recovered, 
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or  that  the  house  was  preserved  1  It  seems  to  me  that  it 
would  be  impossible  to  say  so.  The  title  of  the  plaintiffs  to 
the  property  in  their  house  is  not  iu  question  at  all.  All 
that  can  hy  any  possibility  be  said  to  be  recovered  or  pre- 
served, whichever  word  you  choose  to  employ,  is  the  light 
to  the  lights.  How  is  it  possible  to  make  a  charge  upon  a 
right  to  the  lights  ?  A  charge  can  only  be  made  upon  the 
property  itself  which  is  recovered  or  preserved,  and  it  can- 
not be  made  if  the  suit  relates  only  to  some  inciderit  to  the 
property.  You  cannot,  as  it  *appears  to  me,  because  [662 
some  benefit  has  been  acquired  to  the  property,  on  that  ac- 
count make  a  charge  upon  the  whole  propery.  It  seems  to 
me  impossible  to  make  a  charge  upon  an  easement.  Sup- 
posing there  is  a  suit  respecting  a  right  of  way,  whether  the 
plaintiff  has  or  has  not  a  right  of  way  in  a  certain  direction 
over  the  defendant's  close,  however  that  suit  may  end, 
whether  the  plaintiff  succeeds  in  establishing  his  right  of 
way,  or  whether  the  defendant  succeeds  in  establishing  that 
there  is  no  right  of  way,  how  can  it  be  possibly  said  that  any 
property^  was  either  recovered  or  preserved  by  the  result  of 
that  suit  ?  If  the  plaintiff  succeeds,  his  property  mav  be 
benefited  by  having  a  right  of  way  attached  to  it,  and  if  the 
defendant  succeeds,  the  defendant's  property  may  be  bene- 
fited by  its  being  established  that  it  is  not  subject  to  any 
such  right  of  way  over  it.  Still  it  appears  to  me  that  it  can- 
not be  properly  said  that  the  property  is  either  recovered  or 
preserved,  because,  in  my  opinion,  ''preserved"  is  used  in 
contradistinction  to  "recovered,"  and  "preserved"  means 
preserved  from  the  claim  of  property  which  is  made  bv  the 
other  side.  I  doubt  extremely  whether,  in  any  case  where, 
if  the  plaintiff  succeeds,  it  cannot  be  said  that  he  has  recov- 
ered any  property,  it  can  properly  be  said,  if  the  defen- 
dant succeeds,  that  any  ]^roperty  has  been  preserved.  Take 
the  ordinary  case  of  a  suit  about  lights ;  as  respects  the  de- 
fendant, there  the  real  question  is  not  whether  the  defendant 
is  the  owner  of  his  property,  that  is  not  in  dispute  at  all ; 
the  only  question  is  whether  he  is  entitled  to  use  his  prop- 
erty in  a  particular  way,  or  whether  his  using  it  in  a 
particular  way  will  prejudice  the  rights  of  the  plaintiff. 
Supposing  the  defen^nt  succeeds,  and  he  establishes  that 
he  has  a  right  to  use  his  property  in  the  way  in  which  he 
maintains  that  he  has,  I  cannot  see  how  by  that  any  prop- 
erty is  either  recovered  or  preserved  ;  and  indeed  tne  only 
ground  upon  which  it  was  at  all  plausibly  put  that  any 
property  was  recovered  or  presei-ved  in  this  case  was,  that 
it  so  happens  that  a  mandatory  injunction  was  asked  for  to 
10  Eng.  Eep.  83 
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take  down  some  portion  of  the  building  which  had  been 
raised,  and  then  it  was  said,  "Well,  that  portion  of  the 
building  is  preserved."  In  my  opinion  it  is  not  preserved 
within  tlie  true  meaning  of  the  act,  because  the  property  is 
not  affected.  If  a  mandatory  injunction  had  been  granted 
663]  the  Iproperty  in  the  whole  house,  including  the  erec- 
tion, would  have  remained  in  the  defendant  as  much  after 
the  suit  as  it  did  before ;  but  he  would  have  been  obliged  to 
use  it  in- a  particular  way,  and  to  diminish  the  height  of  it. 
When  he  has  done  that,  the  property  in  the  bricks,  mortar, 
beams,  and  iron  which  raised  it  will  remain  in  him.  No 
property  is  taken  from  him,  and  it  appears  to  me  that  we 
should  be  drawing  a  very  narrow  distinction  indeed  if  we 
came  to  the  conclusion  that  in  suits  respecting  lights,  if  the 
plaintiff  files  his  bill  before  any  obstruction  lias  been  actu- 
ally erected,  and  the  result  of  the  suit  is  that  the  defendant 
maintains  his  right  to  erect  the  proposed  building,  and  suc- 
ceeds altogether,  and  then  proceeds  to  erect  it,  that  there  no 
property  is  preserved,  but  that  if  the  plaintiff  asks  for  a 
mandatory  injunction,  which  in  practice  is  very  seldom 
granted,  and  tne  suit  of  the  defendant  is  so  far  successful 
that  a  mandatory  injunction  is  not  obtained,  then  the  prop- 
erty is  preserved.  In  my  opinion,  according  to  the  true 
construction  of  the  act,  in  order  that  the  act  may  apply,  the 
suit  must  relate  to  the  property  itself,  which  property  itself 
must  be  either  held  to  be  tne  property  of  the  plaintiflr,  or  be 
held  to  be  the  property  of  the  defendant,  and  the  act  cannot 
be*  made  to  apply  to  suits  which  do  not  relate  either  to  the 
recovery  of  property  or  the  administration  of  property,  but 
only  to  rights  in  the  nature  of  easements  which  the  owner  or 
occupier  of  one  property  may  have  against  the  owner  or 
occupier  of  another. 

It  IS  said  that  this  act  ought  to  be  liberally  construed,  and 
although  for  some  purposes  that  may  be  so,  yet  I  have  very 
considerable  doubt  whether  great  harm  would  not  be  done 
if  it  were  extended  to  suits  of  this  kind.  Suits  relating  to 
easements  sometimes  involve  very  important  questions,  and 
are  of  considerable  importance  to  the  person  who  is  the 
owner  of  the  property ;  but  they  very  often  relate  to  ex- 
tremely trifling  questions,  and  I  doubt  whether  it  would  be 
for  the  public  good  that  in  every  case  where  there  is  a  dis- 
pute relating  to  an  easement,  the  valine  of  which  may  be 
extremely  trifling,  the  solicitors  should  be  encourged  to  go 
on  by  knowing  that  if  their  client  is  successful  their  costs, 
however  long  the  litigation  may  be  carried  on,  will  be  a 
charge  on  his  property  which  is  benefited.     I  think  that  to 
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lay  down  such  a  rule  would  be  to  stretch  the  words  of  the 
act  *beyond  their  natural  meaning,  and  in  a  manner  [664: 
not  within  the  principle  upon  which  the  Legislature  acted, 
in  enacting  that  the  costs  of  the  solicitor  shall  be  a  charge 
upon  the  property  recovered  or  preserved. 

Sir  W.  M.  James,  L.J.:    I  am  of  the  same  opinion. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors :  Mr.  E.  B.  Tatter shaU ;   Messrs.  Doyle  &  Edr- 
wards. 


Substantially  the  qaestion  in  this 
suit  may  arise  under  the  codes  of  many 
of  ther  states  which  authorize  the  court 
in  which  an  action  is  pending  to  grant 
an  extra  allowance  of  costs  to  the  suc- 
cessful party,  not  exceeding  a  certain 
per  cent,  upon  the  amount  of  the  re- 
covery, or  claim,  subject  matter  af- 
fected, or  inyolved.  Code  of  New  York, 
§809. 

The  value  of  the  property  to  be  di- 
rectly affected  by  the  result  of  the 
action  affords  the  proper  basis  for 
computing  the  per  cerUage:  People 
v.  Albany t  etc.,  16  Abbott's  Prac., 
465. 

Where  plaintiff  claimed  half  the 
profits  of  a  transaction  but  recovered 
nothing ;  held,  that  there  was  no  data 
upon  which  to  fix  the  amount,  so 
that  the  per  centage  could  be  calcu- 
lated :  CoUman  v.  Uhauncey,  7  Robert- 
son, 578. 

In  an  action  to  restrain  a  party  from 
carrying  on  a  particular  business,  in 
violation'  of  covenants  against  nui- 
sances, and  for  $1,000  damages,  no 
damages  were  recovered,  but  an  injunc- 
tion was  granted.  Held,  that  an  extra 
allowance  of  costs  to  be  computed  upon 
Hw  value  of  the  premises  could  not  be 


granted  :    Atlantic,  etc.,  v.  Libln/,  45 
N.  Y..  499. 

In  an  action  to  have  certain  deeds  of 
lands,  worth  |dO,000,  declared  to  be 
mortgages,  and  that  the  defendant  held 
the  title  as  trustee,  the  referee  found 
against  the  plaintiffs,  and  reported  that 
the  deeds  were  absolute  and  vested  the 
fee  in  the  defendant,  free  of  anv  trust  or 
condition.  On  a  motion  by  the  defen- 
dant for  an  additional  allowance,  lield, 
that  the  basis  of  estimate  was  the  value 
of  the  property  directly  affected  by  the 
judgment ;  that  being  the  "  subject 
matter  involved ;"  Burke  v.  Cavdee, 
63  Barb.,  552. 

Plaintiff  claimed  as  a  copartner  and 
recovered  a  one-fourth  in  a  lease  taken 
by  defendants  in  their  own  name.  An 
extra  allowance  was  granted  him  un- 
der the  second  clause  of  section  809  of 
the  Code,  based  upon  the  value  of  the 
lease.  Held,  error  that  the  subject  of 
the  litigation  was  simply  the  one-foarth 
the  value  of  the  lease,  and,  adopting 
either  of  the  three  classes  specified  in 
said  clause,  the  recovery,  the  claim,  or 
the  subject  matter  involved,  it  would 
embrace  not  the  whole  value  of  the 
lease,  but  only  the  one-fourth  thereof 
Striahers  v.  Pearce,  51  N.  Y..  865. 


[Law  Reports,  9  Chancery  Appeals,  670.] 
L.JJ.,  July  10,  1874. 
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Provable  Debt — Debt  capable  of  being  fairly  eetimated — Separatum  Deed — Annuity — 
Invalid  Marriage^Deceaeed  Wifie  Sinter— Bankruptcy  Act,  1869  (82  A  88  Viet. 
c.  71),  ».  84. 

A  man  went  through  the  ceremony  of  marriage  with  a  sister  of  his  deceased  wife, 
and  lived  with  her  as  his  wife.  They  afterwards  separated,  and  a  separation  deed 
in  the  ordinary  form  was  executed,  in  which  she  was  described  as  hiH  wife,  and  he 
covenanted  with  the  trustees  of  the  deed  to  pay  her  an  annuity  for  their  juiqt  liyes. 
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There  was  a  proviso  that,  if  the  parties  should  live  together  again  by  mutual  consent, 
the  deed  should  become  void.  The  annuity  was  paid  for  twelve  years,  and  then  the 
man  became  bankrupt : 

Held  (affirming  the  decision  of  Bacon,  CJ.),  that  the  value  of  the  future  payments 
of  tlie  annuity  was  capable  of  estimation,  and  was  provable  in  the  bankruptcy. 

As  the  parties  never  could  legally  live  together  as  husband  and  wife,  the  proviso, 
making  the  deed  void  in  the  event  of  their  doing  so,  must  be  disregarded. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Previously  to  October,  1858,  W.  R.  Wood  was  living  with 
a  sister  of  his  deceased  wife  as  his  wife.  He  had  gone 
through  the  form  of  marriage  with  her.  Differences  took 
place  between  them,  and  they  agreed  to  live  separately,  and 
671]  a  deed  was  executed  in  the  ordinary  *form  of  a  sepa- 
ration deed  between  husband  and  wife.  This  deed  was 
dated  the  5th  of  October,  1858,  and  was  expressed  to  be 
made  between  W.  R.  Wood  of  the  first  part,  Mary  Wood, 
his  wife,  of  the  second  part,  and  John  jDennis  and  Noah 
Naden  of  the  third  part.  It  contained  a  recital  that  differ- 
ences had  arisen  between  W.  R.  Wood  and  Mary  Wood, 
and  that  thev  had  agreed  thenceforward  to  live  separate  and 
apart ;  and  by  it  WT  R.  Wood  covenanted  with  Dennis  and 
Naden  that  it  should  be  lawful  for  Mary  Wood  thenceforth 
to  live  separate  and  apart  from  him,  as  if  she  were  sole  and 
unmaiTied,  and  that  ne  would  not  at  any  time  thereafter 
molest,  annoj^,  or  in  any  manner  interfere  with  her,  nor  by 
proceedings  in  the  Ecclesiastical  Courts  or  otherwise  attempt 
to  compel  her  to  reside  with  him ;  and  that  he  would,  dur- 
ing the  joint  lives  of  himself  and  Mary  Wood,  pay  to  her, 
or  to  Dennis  and  Naden  for  her  use^  the  yearly  sum  of  £40. 
And  in  consideration  of  the  premises  Dennis  and  Naden 
jointly  and  severally  covenanted  with  W.  R.  Wood  that 
Mary  Wood  should  not  at  anv  time  thereafter  molest,  or 
annoy,  or  in  any  manner  interfere  with  W.  R.  Wood,  nor 
by  proceedings  m  the  Ecclesiastical  Courts  or  otherwise  ajt- 
t«mpt  to  compel  him  to  reside  with  her ;  and  further,  that 
she  should  not,  after  the  expiration  of  one  month  from  the 
date  of  the  deed,  reside  within  five  miles  of  the  then  resi- 
dence of  W.  R.  Wood,  so  long  as  he  should  reside  there 
and  further,  that  she  should  not  take  any  proceedings 
against  W.  R.  Wood  for  compelling  payment  to  her  of  any 
future  or  other  alimony  or  maintenance  than  the  above  an- 
nuity; and  further,  that  Dennis  and  Naden  would  indem- 
nify Wood  from  all  debts,  contracts  and  engagements  that 
should  or  might  thereafter  be  contracted  or  entered  into  by 
Mary  Wood,  and  from  all  actions,  suits,  claims,  and  de- 
mands whatsoever  on  account  thereof  or  in  relation  thereto. 
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Provided  always,  that  if  W.  E.  Wood  and  Mary  Wood 
should  at  any  time  thereafter  by  their  mutual  consent  live 
.  together  again,  then  the  deed  and  every  clause  therein  con- 
tained should  thenceforth  be  and  become  absolutely  null 
and  void. 

After  this  deed  was  executed  the  parties  lived  separate, 
and  the  annuity  was  regularly  paid  by  Wood  till  the  year 
1870.  He  married  again,  and  Mary  Wood  married  a  Mr. 
Spencer,  who  afterwards  died. 

On  the  26th  of  June,  1871  ^  Wood  was  adjudged  a  bank- 
rupt in  *the  Kingston  County  Court.  The  trustees  of  [672 
the  separation  deed  tendered  a  proof  for  £16  16^.  Sd.  arrears 
of  the  annuity  due  at  the  commencement  of  the  bankruptcy, 
and  £250  10^.,  the  estimated  value  (as  found  by  an  actuary) 
of  the  future  payments.  The  judge  was  of  opinion  that 
there  was*  good  consideration  for  the  deed,  but  that  the 
value  of  the  future  payments  was  incapable  of  being  fairly 
estimated.  He  therefore  admitted  the  proof  for  the  arrears, 
but  rejected  the  remainder  of  the  claim. 

The  trustees  of  the  deed  appealed  from  this  decision  to 
the  Chief  Judge  in  Bankruptc;^. 

The  Chief  Judge  was  of  opinion  that,  as  the  parties  could 
never  legally  live  together  as  husband  and  wife,  the  proviso 
making  the  deed  void  in  the  event  of  their  doing  so  must  be 
disregarded,  and  that  the  value  of  the  future  payments  of 
the  annuity  was  capable  of  estimation,  and  was  provable  in 
the  bankruptcy.  The  trustee  in  bankruptcy  appealed  from 
this  decision. 

Mr.  Robertson  Orifflths  (Mr.  Josiah  WilkiTison  with  him), 
for  the  appellant :  There  was  no  consideration  for  the  deed, 
for  there  was  no  obligation  on  the  part  of  the  bankrupt  to 
provide  for  the  maintenance  of  the  lady,  and  none  on  her 

Eart  to  reside  with  him.  Moreover,  the  debt  is  not  provable, 
Bcause  it  is  incapable  of  being  fairly  estimated,  and,  there- 
fore, is  not  provable  under  the  31st  section  of  the  Bank- 
ruptcy Act,  1869.  It  is  impossible  to  say  when  these  parties 
may  return  to  live  together.  An  annuity  subject  to  a  simi- 
lar contingency  was  held  not  to  be  provable  under  the  former 
Bankruptcy  Act  in  Mudge  v.  Rowan  (*).  Brett  v.  Jack- 
son  (*)  is  also  in  point. 

Mr.  H.  W,  Lord^  for  the  trustees  of  the  settlement,  was 
not  called  on. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  Chief 
Judge's  decision  was  quite  right.  I  think  that  the  County 
Court  Judge  did  not  address  his  mind  to  the  fact  that  the 

(')  Law  Rep.,  8  Ex.,  85.  O  Law  Rep.,  4  C.  P.,  259. 
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673]  provision  in  the  separation  deed  was  wholly  void.  *It 
is  quite  impossible  that  this  man  and  this  woman  can  ever 
live  together  as  husband  and  wife  in  the  present  state  of  the 
law ;  and  the  court  cannot  contemplate  an  alteration  in  the 
law.  If  the  condition  contemplated  their  living  together  not 
as  husband  and  wife,  it  was  contra  bonos  mores^  and  for 
that  reason  void.  The  condition  being  a  condition  subse- 
quent, the  deed  must  be  read  as  if  the  proviso  in  question 
did  not  form  part  of  it.  So  read,  it  is  an  ordinary  deed  of 
covenant  for  pavment  of  an  annuitj^  to  a  person  for  life,  and 
the  annuity  is  clearly  capable  of  being  estimated,  and  may 
be  proved  under  the  31st  section  of  the  Bankruptcy  Act, 
1869.     The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors  for  the  appellant :  Messrs.  Wilkinson  &  Howlett. 

Solicitor  for  the  respondents :   Mr.  E.  M.  Hore, 


It  has  been  held  that  an  agreement 
to  pay  a  woman  a  certain  sam  in  con- 
sideration of  past  illegal  cohabitation 
is  valid  if  under  seal:  Turner  v. 
Vaughan,  2  Wilson,  839;  Wye  v. 
Moaeleu,  6  Bam.  k  Cress.,  183. 

But  see  1  Pars,  on  Cont.,  (6th  ed.), 
435  ;  1  Story  on  Cont.  (5th  ed.),  §  670  ; 
1  Chltty  on  Cont.  (11th  Am.  ed.),  979. 

Such  an  agreement  not  under  seal 
has  been  held  to  be  invalid  :  Beaumont 
▼.  Reeve,  8  Queen's  Bench,  483 ;  Single- 
Urn  V.  Bremar  Harper ^  S.  C. ,  201. 

It  is  difficult  to  see  how  the  seal  cre- 
ates a  consideration.  As  a  seal  is  in 
this  country  simply  presumptive  evi- 
dence of  a  consideration  it  is  not  easy 
to  see  why  there  should  be  a  distinction 
between  instruments  under  and  not 
under  seal.  Mr.  Smith  thinks  such  an 
agreement  is  equally  good  if  not  under 
seal  and  that  the  distinction  is  ground- 
less :  Smith's  Man.  Com.  Law  (1st 
Am.  ed.),  57,  p.  48  marg. 

And  if  the  connection  be  continued  af- 
ter the  making  of  the  agreement  that 
will  not  vitiate  the  instrument  if  such 
continuance  did  not  enter  into  the 
transaction :  HaU  v.  Palmer,  3  Hare» 
632;  Friend  v.  Harrieon,  12  Car.  & 
Payne,  584,  12  Eng.  Com.  Law  Rep. 

But  a  contract  which  provides  for 
future  illicit  connection  is  illegal  and 
void  :  Walker  v.  Perkins,  3  Burrows, 
1568  ;  Bex  v.  WithringMd,  1  Barn.  & 
Adolph.,  912,  20  Eng.  Com.  Law  Rep.  ; 
Winnelyrun  v.  Weiseger,  5  Monijoe,  35  ; 
Tratdnger  v.  Mc Barney,  5  Cowen,  253. 


See  1  Pars.  Cont.  (6th  ed.).  436 ;  1 
Story  on  Cont.  (5th  ed.),  §§  670.  671  ; 
1  Chitty  on  Cont.  (11th  Am.  ed.),  979. 

In  cases  where  the  damages  are  to  be 
assessed  for  an  annuity  or  upon  a  life 
estate— as  upon  a  covenant  for  breach 
of  warranty  on  account  of  a  dower  inter- 
est— they  may  be  assessed  upon  the 
basis  of  the*  Northampton  tables  : 
JSc?ieU  V.  Plumb,  55  N.  Y.,  592,  597-«, 
affirming  46  How.  Prac.  Rep.,  11; 
Terry  v.  Drabenstadt,  68  Penn.  St. 
Rep.,  400  ;  Wager  v.  Schuyler,  1  Wend., 
663;  Guthrie  v,  Pugdry,  12  Johns., 
126  ;  3  Pars,  on  Cont.  (6th  ed.),  224,  a 
sea.;  Williams's  Case,  3  Bland.  Chv. 
(Md.),  221  and  note  ;  Foster  v.  Hilliard, 
1  Story,  77  ;  Mills  v.  Caain,  22  Ver- 
mont,  99,  106  ;  Tanner  v.  Livingston, 
12  Wend.,  83,  96  ;  Swain  v.  Penne, 
5  Johns.  Chy.,  482  ;  Lockwood  v.  Stur- 
devant,  6  Conn.  Rep.,  373. 

But  see  Oreer  v.  The  Mayor,  1  Abb. 
Prac.  Rep.,N.  S.,  206,4  Rob.,  675; 
S.  C,  on  former  appeal,  3  Rob.,  436. 

Where  the  husband  of  a  dowress  is 
living  or  dower  has  not  been  assigned, 
see  Runnels  v.  Wetber,  59  Maine,  488  ; 
Porter  V.  Nayes,  2  Greenl.  (Maine)  Rep., 
22  ;  Jackson  v.  Edwards,  7  Paige.  408. 
and  for  table  of  computation  in  such 
case,  see  2  Scribner  on  Dower  Appen- 
dix. 

And  when  the  grantee  notifies  his 
grantor  of  proceedings  to  recover  dower 
he  may  recover  the  costs  he  was  com-- 
pelled  to  pay  in  such  proceedings : 
McAlpinx.  Woodruff,  11  Ohio  St.  Rep., 
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120 ;  see  also  Fcike  v.  Smith,  2  Abb.  ress  holds  under  a  lease  the  rule  of 

Ct.  App.  Dec,  76,  S.  C,  more  fully  7  damages  is  one-third  of  the  rent  during 

Abb.  Prac.  Rep.,  N.  8.,  106.  her  life  :    McAlpin  v.    Woodruff,    11 

Where  the  party  evicted  by  a  dow-  Ohio  St.  Rep.,  120. 


[Law  Reports,  9  Chancery  Appeals,  677.] 
L.JJ.,  July  4;  Aug.  1,  1874. 

*In  re  Sottomaior  (a  Lunatic).  [677 

Lunacy  ReguUUum  Act,  1862  (25  d:  26  Vict,  c,  86),  «.  8 — Inquiry  when  Lunacy 

commenced. 

A  Portuguese  gentleman  whose  domiell  was  in  Portugal,  whose  property,  with  a 
very  trifling  exception,  was  in  Portugal,  and  whose  wife  and  only  child  were  residing 
there,  became  lunatic  in  England,  and  had  been  so  fur  some  years.  A  petition  was 
now  presented  by  some  relations  in  England  for  an  inquiry  as  to  his  state  of  mind. 
Proceedings  in  lunacy  were  at  the  same  time  taken  in  Portu£^al  by  his  wife,  and  the 
Portuguese  court  issued  a  request  to  the  English  courts  to  inquire  into  his  state  of 
mind.  The  wife  applied  here  to  have  an  inquiry  as  to  the  time  when  the  lunacy 
commenced,  it  being  desired  by  the  Portuguese  court  that  such  an  inquiry  should  be 
made  in  England: 

Bdd,  by  James,  L.J.,  that  the  25  &  26  Vict  c.  86,  s.  8,  does  not  take  away  the 
power  of  the  court  to  direct  such  an  inquiry  where  special  circumstances  render  it 
desirable  : 

But  heldf  that,  in  the  circumstances  of  the  present  case,  such  an  inquiry  ought  not 
to  be  directed,  as  it  was  not  required  for  any  purpose  of  the  proceedings  in  England, 
and  the  finding  might  affect  other  parties  who  could  not  effectually  intervene  in  the 
inquiry,  and  yet  would  probably  be  treated  in  Portugal  as  concluded  by  it 

This  was  a  petition  presented  by  the  son-in-law  and  the 
sister-in-law  of  Gonzalo  Sottomaior  for  an  inquiry  as  to  his 
lunacy. 

The  lunatic  was  a  native  of  Portugal.  He  came  over  to 
England  in  1868  for  a  temporary  purpose,  and  shortly  after- 
wards became  of  unsound  mind,  since  which  time  he  had 
been  residing  with  the  petitioners  in  London  until  very 
recently,  when  he  had  been  placed  in  a  lunatic  asylum.  H!e 
had  a  considerable  landed  property  in  Portugal,  and  his 
only  property  in  England  was  a  dividend  of  £208,  payable 
under  a  composition  deed.  His  wife  *and  his  only  [678 
child  (a  daughter)  were  resident  in  Portugal,  and  on  the 
18th  of  April,  1874,  the  petition  was  ordered  to  stand  over 
for  them  to  be  served  with  it. 

The  fact  of  the  lunatic's  unsoundness  of  mind  was  not 
questioned.  The  wife  had  commenced  proceedings  in  Por- 
tugal to  have  him  found  lunatic,  and  the  Portuguese  author- 
ities issued  a  document  called  "a  rogatory  letter,"  dated 
the  16th  of  April,  1874,  addressed  to  ''The  judges  and  any 
other  magistrates  of  Her  Britannic  Majesty,  and  especially 
those  of  the  city  of  London,"  requesting  them  to  order  an 
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examination  of  the  mental  condition  of  the  lunatic,  and  if 
he  should  be  found  lunatic,  to  order  him  to  be  delivered  to 
his  wife  to  be  brought  over  to  Portugal,  she  being,  by  the 
laws  of  Portugal,  his  guardian  and  the  administratrix  of  his 
estate  in  that  country. 

The  petition  having  been  served  on  the  wife  and  daughter, 
came  on  to  be  heard  before  the  Lord  Justice  James  on  the 
20th  of  June,  1874,  when  his  Lordship  directed  an  inquiry  as 
to  Mr.  Sottomaior' s  state  of  mind — nothing  further  to  be 
done  without.an  order  of  the  court. 

An  application  was  now  made  on  behalf  of  the  wife  and 
daughter  to  vary  the  minutes  of  this  order  by  adding  an  in- 
quiry from  what  time  the  lunatic  had  been  of  unsound 
mind.  It  appeared,  by  instructions  sent  from  Portugal, 
that  the  Portuguese  court  desired  this  inquiry. 

Mr.  Bristowe^  Q.C.,  for  the  wife  and  daughter:  The 
Lunacy  Regulation  Act,  1853  (16  &  17  Vict.  c.  70),  s.  47, 
clearly  gave  power  to  the  court  to  direct  such  an  inquiry  as 
we  asK  for  wnere  there  were  special  circumstances  calling 
for  it ;  the  3d  section  of  the  act  of  1862  (26  &  26  Vict.  c.  86) 
is  of  more  doubtful  import,  the  question  being  whether  the 
concluding  words,  ''unless  the  Judge  or  Master  shall  other- 
wise direct,"  override  the  whole  section.  It  is  submitted 
that  they  do.  It  is  provided  in  the  later  act,  sect.  2,  that  it 
shall  be  read  as  part  of  the  former :  it  does  not  profess  to  be 
a  repealing  act,  and  the  3d  section  is  not  to  be  treated  as 
repealing  the  47th  section  of  the  earlier  act,  unless  it  is  found 
6*7 9]  impossible  to  reconcile  them.  It  is  important  *for  th« 
purpose  of  the  proc^dings  in  Portugal  to  have  the  time  of 
the  lunacy  ascertained,  it  will  be  difficult  and  expensive  for 
the  Portuguese  courts  to  ascertain  it,  and  this  court,  accord- 
ing to  the  comity  of  nations,  will  do  what  it  can  to  assist  the 
Portuguese  court. 

Mr.  HemingSj  for  the  petitioners :  I  submit  that  the  first 
part  of  the  3d  section  of  tne  later  act  is  absolute.  The  words 
"  or  Master"  show  that  the  (qualification  cannot  override  the 
whole  of  the  section,  for  the  inquiry  can  only  be  directed  by 
the  court. 

Mr.  Alexander y  for  a  judgment  creditor  for  £9,000  who 
had  been  served :  The  judgment  debt  due  to  my  client  was 
contracted  since  the  period  at  which  it  is  alleged  that  the 
lunatic  became  of  unsound  mind.  If  on  the  inquiry  it 
'  should  be  found  that  he  became  so  in  1860,  I  shall  be  much 
prejudiced,  for  the  foreign  court  will  give  far  higher  im- 
portance to  such  a  finding  than  the  courts  here,  and  will 
l)robably  treat  it  as  conclusive.     Even  if  I  should  have  lib- 
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erty  to  attend  the  inquiry,  still  I  shall  be  prejudiced,  for 
the  wife  and  daughter,  who  are  the  best  witnesses,  are  in 
Portugal,  and  I  cannot  procure  their  evidence. 

Sir  G.  Mbllish,  L.J.:  Assuming  that  the  act  of  1862 
does  not  preclude  an  inq^uiry  at  what  time  a  person  became 
of  unsound  mind,  I  think  that  the  special  circumstances 
which  will  authorize  the  court  to  direct  such  an  inquiry 
must  be  such  circumstances  as  make  information  on  that  nead 
mateiial  for  the  purpose  of  the  proceedings  in  the  lunacv. 
Now  in  the  present  case  we  intend  to  give  up  therlunatic  to  tne 
persons  entitled  to  his  custody  under  the  Portuguese  proceed- 
ings ;  this  court  is  not  abbut  to  take  upon  itself  the  adminis- 
tration of  the  lunatic's  property,  and  therefore  does  not 
require  this  information  for  tne  purpose  of  any  proceedings 
before  itself.  Under  these  circumstances,  it  appears  to  me  that 
we  ought  not  to  direct  an  inquiry  the  finding  on  which  would 
doubtless  be  taken  by  the  Potuguese  courts  to  have  much 
greater  weight  than  it  *would  be  taken  to  have  here.  [680 
If  the  parties  who  would  be  affected  by  the  finding  could 
have  the  matter  properly  fought  out  here,  there  would  be 
no  objection  to  me  inquiry;  but  the  judgment  creditor, 
whose  interests  are  most  materially  affected  would  have  no 
locus  standi  before  the  Master.  The  inquiry  would  be 
exparte^  and  ought  not  to  be  made  unless  it  is  wanted  for 
the  guidance  of  the  court  respecting  further  proceedings  in 
the  lunacy. 

Sir  W.  M.  James,  L.J.:»On  the  construction  of  the  act 
of  Parliament  I  do  not,  after  the  full  discussion  which  has 
taken  place,  entertain  a  doubt  that  this  court  still  retains 
jurisdiction  to  direct  the  inquiry  under  special  circum- 
stances. It  is,  however,  impossible  to  read  tne  act  without 
seeing  that  it  was  the  intention  of  the  Le^slature  to  pre- 
vent the  inquiry  except  under  very  special  circumstances, 
and  the  court  must  find,  not  only  that  there  are  special  cir- 
cumstances, but  that  those  special  circumstances  are  such  as 
make  the  inquiry  desirable  for  the  protection  of  the  lunatic, 
and  not  prejudicial  to  any  one  else.  I  feel  very  gravely  the 
force  of  what  Mr.  Bristowe  has  said — that  it  is  a  sort  of  aut/, 
according  to  the  comity  of  nations,  for  this  court  to  comply, 
as  far  as  possible,  with  the  request  of  the  Portuguese  court, 
and  to  endeavor  to  ascertain,  as  far  as  possible,  what  that 
court  wishes  us  to  ascertain.  But  the  difficulty  is  this — 
that  third  persons  are,  or  very  probably  may  be,  interested 
or  involved  in  the  question  from  what  date  tne  lunacy  com- 
menced. Now  the  practice  of  this  court  does  not  enable 
those  third  persons  effectually  to  protect  their  interests  on 
10  Eng.  Rep.  84 


666  CHANCERY  APPEALS.  [L.  R. 

1874  In  re  Newman's  Settled  Estates.  L.JJ. 

such  an  inquiry,  whether  it  take  place  before  the  Master  or 
before  a  jury.  The  petitioners  may  inform  the  court  in  Por- 
tugal that  we  have  simply  confined  the  inquiry,  according 
to  the  usual  practice  of  this  court,  to  the  present  state  of 
mind  of  the  lunatic,  and  that  this  court  does  not  think  fit  to 
direct  any  inquiry  as  to  the  question  at  what  period  the 
alleged  lunacy  commenced,  because,  according  to  the  prac- 
tice in  this  country,  third  persons,  whose  interests  may  be 
involved  in  that  question,  have  no  means  of  eflfectually  de- 
fending theii*  interests  upon  such  an  inq^uirv,  and  that  for 
this  reason  we  do  not  direct  the  inquiry  m  the  form  asked. 
681]  *Aug.  1.  Mr.  Sottomaior  hkving  been  found  lunatic, 
their  Lordships,  thisdav,  made  an  order  declaring  the  costs  of 
the  petitioners  a  first  charge,  and  the  costs  of  the  judgment 
creditor  a  second  charge,  on  the  £208.  A  committee  of-  the 
estate  was  appointed  for  the  purpose  of  receiving  that  sum, 
and  was  directed  to  pay  the  above  costs  and  hand  over  the 
balance  to  the  solicitor  of  the  lunatic's  wife  and  daughter. 
Libertv  was  given  for  the  removal  of  the  lunatic  to  Portugal, 
to  be  delivered  to  his  wife. 

Solicitors :  Mr.  John  P.  Poncioney  jun. ;  Messrs.  TampUriy 
Tayler  <fe  Joseph. 


[Law  Reports,  9  Chancery  Appeals,  681.] 
L.JJ.,  July  26,  1874. 

In  re  Newman's  Settled  Estates. 

iSftfW  E»iaJtje%  Act  (19  &  20    Vid.  e.   120),  i.  23— 2imft«-  Money— Permanent 

Improvements, 

Under  the  Settled  Estates  Act  (19  <fe  20  Vict.  c.  120),  s.  28,  money  arising^  from 
timber  cat  under  an  order  of  the  court  was  ordered  to  be  expended  in  erecting  new 
farm  buildings  and  other  permanent  improvements  of  the  property. 

By  the  will  of  Jane  Newman,  dated  the  1st  of  May,  1860, 
certain  freehold  estates  were  devised  upon  trust  for  the 
brother  and  sisters  of  the  testatrix,  as  tenants  in  common, 
during  their  respective  lives,  with  remainders  over;  the 
estates  of  the  tenants  for  life  not  being  made  unimpeachable 
for  waste.     The  will  contained  no  powers  of  cutting  timber. 

In  1868  the  trustees,  and  all  the  persons  beneficially  in- 
terested, presented  a  petition  under  the  Settled  Estates  Act 
(19  &  20  Vict.  c.  120),  stating  that  there  was  valuable  timber 
(not  ornamental)  ripe  for  felling  on  the  estate,  and  that  it 
would  be  for  the  benefit  of  the  persons  interested  that  powers 
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should  be  granted  for  cutting  timber,  and  that  the  timber 
should  be  sold  and  the  proceeds  laid  out  in  the  improve- 
ment of  the  property;  and  praying  that  the  court  would 
authorize  the  sale  of  a  proper  part  of  the  timber,  and  that 
the  proceeds,  after  payment  of  the  costs  of  the  application, 
might  be  paid  to  the  trustees  of  the  will,  to  be  employed  by 
them  in  the  improvement  of  the  property. 

*After  the  petition  had  been  presented,  an  infant  [682 
child  was  bom  to  one  of  the  tenants  for  life,  and  was  made 
a  respondent. 

On  the  23d  of  January,  1869,  an  order  was  made  directing 
an  inquiry  whether,  with  a  due  regard  to  the  interest  of  all 
parties  entitled  under  the  will,  it  was  fit  and  proper,  and  for 
the  benefit  of  the  settled  estate,  to  cut  down  and  sell  the 
timber  (not  ornamental)  growing  upon  the  estate  or  any  part 
thereof,  with  liberty  to  the  petitioners  to  apply  in  Chambers 
for  the  sale  of  such  timber,  and  for  the  application  of  the 
money  arising  by  the  sale  thereof,  and  for  the  costs  of  the 
petition. 

Timber  was  accordingly,  with  the  sanction  of  the  judge 
in  Chambers,  felled  and  sold ;  and  the  proceeds,  amounting 
to  £792,  paid  into  court.  The  costs  of  tne  petition  had  been 
taxed  and  paid,  and  there  remained  in  court  £143  18^.  lid. 
consols  and  £466  2^.  lid.  cash. 

The  estate  consisted  of  the  following  particulars :  Years- 
ton  Farm,  300  acres ;  rent,  £360.  Dudshill  Farm,  208  acres  ; 
rent,  £280.  Field  House  Farm,  60  acres ;  rent,  £100.  High 
House  Farm,  14  acres  ;  rent,  £70. 

A  surveyor  who  was  employed  to  inspect  the  farms 
reported  to  the  trustees  as  to  what  was  required  to  be  done 
to  put  the  buildings  into  proper  order.  The  works  which 
he  reported  to  be  necessary  were  divided  into  three  heads : 
1,  the  building  new  hop-kilns  and  granary,  estimated  at 
£404  105.;  2,  the  conversion  of  the  old  hop-Kilns  and  rooms 
into  two  cottages,  estimated  at  £405  10s. ;  3,  various  repairs 
and  alterations  on  the  farms,  estimated  at  £578.  -  It  was  de- 
posed that  all  these  works  were  essential  to  putting  the 
property  into  good  order  and  repair,  and  that  they  would 
permanently  increase  its  value.  The  trustees  had  the  first 
part  of  the  work  done  upon  another  estimate,  at  a  total  ex- 
pense of  £364.  They  also  executed  some  drainage  work  on 
the  Yearston  Farm,  at  a  cost  of  £15  7^.  8^.,  on  an  agree- 
ment with  the  tenant  that  he  was  to  pay  additional  rent 
equal  to  £5  per  cent,  on  the  outlay. 

The  petitioners  now  applied  by  summons  that  the  fund  in 
court  might  be  paid  to  the  tl-ustees,  they  undertaking  to 
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apply  it  in  payment  of  the  costs  of  the  repairs  and  improve- 
ments made  and  to  be  made.  At  the  request  of  the  Master 
of  the  Rolls  the  case  was  heard  by  the  Lords  Justices. 
683]  *Mr.  W.  Pearson,  Q.C.,  and  Mr.  Alfred  Smith,  for 
the  petitioners,  referred  to.  the  Settled  Estates  Act  (19  and 
20  Vict.  c.  120),  BS.  11  and  23,  and  the  Lands  Clauses  Act, 
(8  Vict.  c.  18),  s.  69  ;  He  CUtheroe's  Settled  Estates  {') ;  Re 
DumTner^s  Will{^) ;  In  re  Leigh's  Estaiei^) ;  Re  Bucking- 
hamshire Railway  Company  {*) ;  Ex  parte  Shaw  (*) ;  Ex 
parte  Davis C)\  Re  Rvdyerd's  TrtostsC);  Ex  parte  Rec- 
tor of  Holywell  {^)\  In  re  Incumbent  oj  Whitfield  (^)\  Re 
Partington's  Trust  {^'')\  Ex  parte  Corporation  of  Liver  - 
pool  (") ;  In  re  Johnson's  Settlement  ("). 

Mr.  Woodruff e^  for  the  respondent. 

Sir  W.  M.  James,  L.J.:  The  cases  proceed  on  the  prin- 
ciple that  the  erection  of  a  building  is  substantially  the 
same  thing  as  the  purchase  of  a  new  estate.  No  mischief 
can  result  from  following  these  decisions.  The  order  may 
be  taken  as  asked. 

Sir  G.  Mellish,  L.  J.:  1  think  that  the  authorities  are  too 
strong  to  be  departed  from.  It  would  be  mischievous  to 
overrule  such  a  course  of  decisions,  though  I  am  not  pre- 

Eared  to  say  that,  in  the  absence  of  authority,  I  should 
ave  decided  the  point  in  the  same  way. 
Solicitors  :  Messrs.  Robinson  &  Preston. 

(>)  17  W.  R.,  846.  O  2  Giff..  894. 

n  2  D.  J.  A  S.,  616.  («)  2  Dr.  <&  Sm.,  468. 

(»)  Law  Rep.,  6  Ch.,  887.  (•)  IJ.  A  H.,  610. 

(*)  14  Jur.,  1066.  (»«)  11  W.  R.,  160. 

(*)  4  y.  A  C.  Ex.,  606.  (")  Law  Rep.,  1  Ch.,  696. 

(•)  8  DeG.  A  J.,  144.  (*«)  Ibid.,  8  Eq.,  848. 


[Law  Reports,  9  Chancery  Appeals,  686.] 
L.JJ.,  May  27,  1874. 

686]    *^^  Te   London,    Bombay   and    Mediterranean 
Bank.    Ex  parte  Cama. 

Accommodation  Bills — Claini  in    Winding-up — Mistake — Amount — Balance — Securiijf 

realized,  ^ 

A  merchant  in  Bombay  bought  of  a  bank  bills  on  their  London  branch  for 
£25,000,  giving  for  them  £6,000  in  cash  and  £20,000  in  bills  on  a  firm  in  London, 
consisting  of  himself  and  another  person.  The  bank  bills  were  all  indorsed  to  the 
firm  in  Ix)ndon,  and  were  all  accepted.  The  merchant's  bills  were  sent  to  the  Lon- 
don branch  of  the  bank  and  were  accepted  by  the  London  firm.  The  bank  was 
wound  up,  and  the  merchant  and  his  partner  each  became  insolvent;  the  London 
firm  holding  at  the  time  of  the  winding-up  bills  to  the  amount  of  £19,000,  and  the 
bank  having  parted  with  the  bills  for  £20,000  : 
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Hdd,  that  under  the  circumstances  the  bills  were  not  acoommodation  bills,  and 
that  the  trustees  of  the  London  firm  were  entitled  to  prove  for  tlie  £19,000  in  the 
winding-up; 

Held^  also,  that  the  principle  as  to  proving  for  cross  accommodation  \>ills  does  not 
apply  when  the  bills  are  in  the  hands  of  third  parties. 

The  trustees  of  the  London  firm  had  sent  in  a  previous  chum  to  prove  for  £6,000, 
taking  that  amount  as  the  balance  between  the  bills  for  £25,000  and  the  bills  for 
£20.000,  and  not  being  aware  that  the  bank  had  parted  with  the  bills  for  £20,000. 
At  the  time  of  the  previous  claim  the  trustees  held  securities  which  had  since  been 
realized  bv  them : 

Held  tnat,  notwithstanding  the  previous  claim  made  by  mistake,  the  trustees 
might  prove  for  the  £19,000 ;  and  that  the  claim  would  be  considered  as  made  when 
the  previous  claim  was  made,  so  that  the  trustees  representing  the  London  firm  were 
not  bound  to  give  credit  for  the  money  received  by  realiidni?  the  security. 

Order  of  Hal ,  V.C.  affirmed. 

Ex  parte  Macredie  {})  considered. 

In  the  year  1866  Bomanjee  Framjee  Cama  (carrying  on 
business  at  Bombay  as  B.  F.  Cama,  Sons  &  Co.)  boaght 
from  the  Bombay  branch  of  the  London,  Bombay  and  Medi- 
terranean Bank  twenty-two  bills  of  exchange,  drawn  on  the 
London  branch  of  the  bank,  for  various  sums,  amounting 
together  to  £25,000,  and  payable  on  various  days. 

For  these  bills  he  gave  £5,000  in  cash,  and  a  further  sum 
for  discount,  and  bills  for  £20,000  dra.wn  by  him  on  a  firm 
called  Cama&  Co.,  of  London,  consisting  of  himself  and  of 
one  Bomanjee  ^Pestonjee.  The  bills  bought  by  him  [687  ' 
were  indorsed  to  Cama  &  Co.,  sent  to  London,  and  accepted 
by  the  bank ;  and  the  bills  given  by  him  were  remitted  to 
the  bank  in  London,  and  were  accepted  by  Cama  &  Co.  in 
London.  The  bank  being  unable  to  meet  the  first  set  of  bills 
accepted  by  them  for  £10,000,  and  payable  in  May,  1866, 
deposited  with  Cama  &  Co.,  of  Lonaon,  a  promissory  note 
of  Landau  &  Co.  for  £10,000  by  way  of  security. 

On  the  20th  of  July,  1866,  an  order  for  winding  up  the 
bank  was  made.  On  the  6th  of  August  a  deed  was  exe- 
cuted by  B.  F.  Cama  assigning  his  property  to  trustees  for 
the  benefit  of  his  creditors ;  and  on  the  22d  of  August,  1866, 
a  deed  was  executed  by  Bomanjee  Pestonjee  assiening  his 

{)ropertv  to  trustees  (not  the  same  as  those  of  B.  F.  Cama) 
or  the  benefit  of  his  creditors. 

In  January,  1867,  the  trustees  of  B.  F.  Cama  and  the 
trustees  of  Bomanjee  Pestonjee,  representing  Cama  &  Co., 
sent  in  a  claim  under  the  winding-up,  as  creditors  for  £5,000 
in  respect  of  the  balance  on  the  bills.  This  they  afterwards 
alleged  to  be  a  mistake,  as  in  making  out  the  account  (which 
was  sent  with  an  affidavit  as  to  their  claim)  they  had  set  off 
against  the  bills  for  £25,000  held  by  them  the  bills  for 
£20,000  which  had  been  given  to  the  bank,  but  which  the 

(')  Law  Rep.,  8  Ch.,  535. 
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bank  had  then  parted  with,  as  the  trustees  afterwards  dis- 
covered. At  the  date  of  the  winding-up  Cama  &  Son  held, 
in  fact,  £19,000  of  bills,  having  parted  with  bills  for  £6, 000. 

After  this  claim  had  been  sent  in,  the  trustees  of  the  two 
estates,  representing  Cama  &  Co.,  realized  more  than  £8,600 
on  the  promissory  note  of  Landau  &  Co. 

The  trustees  of  the  two  partners,  as  representing  Cama  & 
Co.,  now  sought  to  prove  against  the  bank  for  £19,000  on  . 
the  bills  still  neld  by  them. 

The  Vice-Chancellor  Hall  allowed  the  claim,  and  the  offi- 
cial liquidators  appealed. 

The  circumstances  of  the  case  are  stated  at  greater  length 
in  the  report  of  London^  Bombay  and  Mediterranean  Bank 
V.  Narraway  (*). 

Mr.  Dickinson^  Q.C.,  and  Mr.  LaTce^  for  the  appellants: 
We  say  that  these  were  mere  accommodation  bills,  and  that 
688]  the  ^principle  of  Ex  parte  Walker  (')  governs  the  case : 
Ex  parte  Macredie{*).  We  gave  bills  for  £25,000,  and  took 
bills  for  £20, 000.  Ex  parte  Mawson  (*)  shows  that  such  bills 
cannot  be  proved  on  unless  there  is  a  surplus.  We  have 
had  to  pay  dividends  on  the  £20,000,  and  we  cannot  have 
to  pay  again  on  the  £25,000.  Cama  &  Co.  cannot  prove  in 
competition  with  their  own  creditors. 

Moreover  they  have  claimed  for  £6,000  on  a  different  prin- 
ciple, giving  credit  for  the  £20,000  held  by  the  bank,  but  not 
for  the  £6,000  of  bills  which  they  hadparted  with,  and  they 
cannot  now  be  allowed  to  charge:  Kellock' s  Case {^).  The 
trustees  must  have  known  that  the  £20,000  bills  had  been 
discounted.  Mr.  Lindley^  Q.C.,  and  Mr.  Kekewichy  for  the 
trustees,  were  called  upon  only  as  to  the  time  when  the 
claim  was  made. 

Sir  G.  Mellish,  L.  J.:  I  am  of  opinion  that  the  decision 
of  the  Vice-Chancellor  in  this  case  was  correct  on  both 
points. 

The  first  question  is,  whether  the  trustees  who  represent 
the  London  firm  of  Cama  &  Co.,  are  entitled  to  prove 
against  the  London,  Bombay  and  Mediterranean  Bank  in 
respect  of  bills  of  exchange  drawn  by  B.  P.  Cama  in  Bom- 
bay upon  the  bank,  and  accepted  by  the  bank,  and  now 
held  by  Cama  &  Co.  of  London,  there  being  a  partner  in 
the  London  firm  who  was  not  a  partner  in  the  Bombay  firm. 

Now,  in  my  opinion,  it  is  quite  clear  that  if  none  of  these 
parties  had  become  insolvent,  an  action  at  law  could  have 


(1)  Law  Rep.,  16  Eq.,  98.  (*)  Jac.,  274. 

;«)  4  Ves..  873.  (»)  Law  Rep.,  8  Ch..  769. 

8)  Law  Rep.,  8  Ok.,  686. 
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been  maintained  by  the  London  firm  of  Cama  &  Co.  against 
the  London,  Bombay  and  Mediterranean  Bank  in  respect  of 
these  bills :  [His  Lordship  then  stated  the  facts,  expressing 
his  opinion  tnat  the  indorsement  to  the  London  finn  was  for 
value.] 

Ill  the  first  place,  I  think  it  was  not  a  mere  exchange  of 
accommodation  acceptances,  but  was  a  purchase  of  bills ; 
and  although  they  were  in  great  part,  although  not  entirely, 
paid  for  by  giving  other  bills  at  different  dates,  still  I  think 
they  were  not  *accommodation  acceptances  in  respect  [689 
of  which  no  action  at  law  could  lie  by  the  drawers  against 
the  acceptors.  It  seems  to  me,  however,  that  it  is  hardly 
necessary  to  consider  that  point,  because  it  would  not  be  an 
action  brought  by  the  drawers  against  the  acceptors,  but  by 
the  indorsees  for  value. 

I  cannot  see  how  the  doctrine  of  Ex  parte  Walker  (')  can 
possibly  apply  to  a  case  where  there  are,  in  fact,  three  firms, 
and  where  me  firm  which  seeks  to  prove  is  not  the  same  as 
that  which  made  the  arrangement  about  the  exchange  of  ac- 
ceptances, if  there  was  an  exchange  of  acceptances.  In- 
deed, I  doubt  whether  I  was  right  in  what  I  said  in  Ex  parte 
Macredien  that  possibly  the  doctrine  of  Ex  parte  Walker 
might  apply  not  only  to  a  case  where  there  was  an  ex- 
change of  accommodation  acceptances,  but  might  apply  to 
j1  case  where  one  bill  was,  in  some  respects,  the  consideration 
for  another  bill.  I  have  great  doubt  on  further  considera- 
tion whether  that  was  right,  and  whether  the  rule  was  not 
that  which  was  stated  bv  Lord  Selborne  in  that  case,  namely, 
that  proof  could  only  be  admitted  when  an  action  at  law 
woula  lie,  and  not  in  a  case  of  pure  accommodation  accept- 
ances in  respect  of  which,  iJ  there  was  no  bankruptcy,  no 
action  at  law  would  lie. 

However  that  may  be,  it  is  not  necessary  now  to  decide 
the  question,  because  in  this  case  the  bills  having,  as  it  ap- 
pears to  me,  been  indorsed  for  value,  I  think  it  is  quitte  clear 
that  the  indorsees  might  have  maintained  an  action  at  law, 
and  therefore  are  entitled  to  prove. 

Then,  with  respect  to  the  second  question,  that  depends 
upon  the  time  wnen  the  claim  was  made  by  the  trustees  of 
the  partners  in  the  London  firm  to  prove  as  against  the 
bank.  If  it  was  made  before  they  realized  the  security  of 
Landau's  promissory  note,  then  they  are  not  bound  to  give 
credit  for  the  sums  they  have  received  on  the  note,  but  may 
prove  for  Khe  whole  amount,  subject  of  course  to  this,  that 
when  they  have  received  20^.  in  the  pound  on  that  part  of 

(»)  4  Ves.,  873.  («)  Law  Rep.,  8  Ch.,  585,  689. 
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the  claim,  namely,  the  first  £10,000  of  bills,  in  respect  of 
which  Landau's  promissorjr  note  was  given,  then  they  coald 
690]  receive  no  further  dividends  in  respect  of  that  *sum. 
But  if  the  claim  was  not  made  until  after  they  had  received 
something  on  Landau's  note,  then  they  must  give  credit  for 
the  sum  they  had  so  received. 

But  I  am  of  opinion  that  the  claim  must  be  treated  as 
having  been  made  at  *  the  time  when  their  account  was  first 
sent  in.  It  is  true  that  the  claim  was  an  incorrect  claim, 
but  it  appears  to  me  that  the  affidavit  which  accompanied  it 
states  tne  facts  sufficiently  to  enable  the  court  to  see  what 
the  mistake  was.  It  seems  to  have  been  a  mistake  of  fact, 
because  those  who  made  the  claim  supposed  that  the  bills 
which  had  been  accepted  by  Cama  &  Cfo.  were  in  the  posses- 
sion of  the  bank,  and  on  that  false  assumption  credit  was 
given  for  those  bills,  and  on  the  other  side  was  taken  for  the 
whole  of  the  £19,000  of  bills  in  respect  of  which  the  claim 
is  now  made,  and  indeed  for  £6,000  more.  No  doubt  they 
now  seek  to  amend  that  proof,  and  I  am  of  opinion  that  the 
rectifying  of  that  mistake  ought  not  to  be  held  a  new  proof, 
so  as  to  oblige  them  to  give  credit  for  the  sums  which  have 
now  been  received  on  Landau's  note. 

I  think  the  decision  of  the  Vice-Chancellor  is  correct  on 
both  points,  and  that  the  appeal  must  be  dismissed  with 
costs. 

Sir  W.  M.  James,  L.  J.:  I  am  of  the  same  opinion. 

Solicitors  for  the  appellants:  Messrs.  LewiSy  Munns  A 
Longden. 

Solicitors  for  the  trustees  ot  Cama  &  Co.:  Messrs.  Waller 
&  Hdndson. 


[Law  Reports,  9  Chancery  Appeals.  691.] 
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691]  *^^  ^^  County  Palatine  Loan  and  Disoount 

Company. 

cartmell's  case. 

Diredonf^Dehff<Ued  Power — Purchase  of  Shares — Manager — I^otice — EuctUUm  of 

Transfer. 

The  directors  of  a  company  having  under  the  articles  of  association  power  to  buy 
shares  in  the  company  and  to  appoint  a  manager,  appointed  a  manager.  A  share- 
holder agreed  with  the  manager  for  the  sale  to  the  company  of  his  shares,  and  exe- 
cuted a  transfer  of  his  shares  to  two  directors  who  were  trustees  foi^the  company. 
The  transfer  was  not  executed  by  the  two  directors,  but  was  registered : 

Held,  that  the  directors  had  no  authority  to  delegate  to  a  manager  the  power  to  buy 
shares: 
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Hdd^  on  the  facts,  that  the  directors  had  not  delegated  that  power,  or  ratified  the 
iransaction  with  the  shareholder : 

Heldy  that  the  directors  were  not  considered  to  have  such  knowledge  of  the  books 
of  the  company  as  to  be  affected  with  knowledge  of  the  transaction : 

Heldy  that  the  transfer  was  invalid,  and  that  the  shareholder  was  a  contributory. 

Decision  of  the  Vice-Chancellor  of  the  County  Palatine  of  Lancaster  affirmed. 

The  County  Palatine  Loan  and  Discount  Company  was 
registered  in  1862.  The  objects  were  stated  to  be  the  carry- 
ing on  the  business  usually  transacted  by  loan  and  discount 
companies,  fl'he  articles  of  association  provided  that  any 
homer  of  a  share  who  proposed  to  trasfer  the  same  should 
serve  notice  on  the  company  in  writing  of  his  proposal ;  if 
the  company  did  not  witnin  seven  days  declare  their  dissent 
they  should  be  deemed  to  have  assented  to  the  transfer,  and 
should  cause  the  same  to  be  registered  ;  if  they  dissented 
they  should  purchase  the  shares  at  the  market  price  and 
pay  for  them  out  of  the  assets  of  the  company.  It  was  fur- 
ther provided  that  the  directors  might  invest  any  stock  or 
shares  in  the  name  of  trustees,  and  that  the  trustees  might 
be  registered  as  holders  of  shares  purchased  for  the  benefit 
of  the  company.     And  it  was  provided  that : 

"  104.  Tne  directors  may  purchase  any  share  from  any 
♦shareholder,  on  behalf  oi  the  company,  out  of  its  [69^ 
funds ;  or  may  release  any  shareholaer  from  his  shares,  on 
such  terms  as  the  directors  think  fit. 

**109.  The  directors  may  appoint  a  general  manager,  at 
such  salary  and  with  an  obligation  to  perform  such  duties 
as  they  may  determine." 

On  the  19th  of  June,  1866,  the  directors  passed  a  resolu- 
tion, simply  appointing  O.  Hopwood  the  general  manager 
of  the  company.  In  July,  1866,  W.  Davis  and  J.  Ellis,  two 
of  the  directors,  were  appointed  trustees  for  the  purchase 
and  sale  of  shares  in  the  company  on  the  company's  account. 

W.  Cartmell  had  fifty-seven  £10  shares  in  the  company, 
£5  paid,  and  in  June,  1871,  he  called  at  the  office  of  the 
company,  and  told  Hopwood  that  he  wished  to  sell  his 
shares.  On  the  80th  of  June,  1871,  Cartmell  went  again  to 
the  office,  where  he  was  told  by  Hopwood  that  the  company 
would  purchase  the  shares  for  £6  10*.  a  share ;  and  tnere- 
upon  Cartmell  executed  a  form  of  transfer  of  the  shares  to 
Davis  and  Ellis.  The  purchase-money  was  allowed  by 
Cartmell  to  remain  with  the  company  as  a  deposit,  and  he 
used  to  receive  interest  upon  it,  and  the  dividends  on  the 
shares  were  carried  to  the  credit  of  the  company ;  all  of 
which  appeared  in  the  books  of  the  company.  Neither 
Davis  nor  Ellis  executed  the  instrument  of  transfer,  but  the 
transfer  was  entered  on  the  register  of  transfer^. 
10  Ej^g.  Rep.  85 
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The  company  was  ordered  to  be  wound  up,  and  Cartmell 
was  by  the  District  Registrar  placed  on  the  list  of  contribu- 
tories  in  respect  of  these  fifty-seven  shares.  The  Vice-Chan- 
cellor  of  the  County  Palatine  of  Lancaster  refused  to  remove 
the  name,  and  Mr.  Cartmell  appealed. 

It  appeared  that  altogether  iovlt  purchases  of  this  kind 
had  been  made  by  Hop  wood  on  behalf  of  the  company,  the 
last  in  September,  1867.  Davis  and  Ellis  had  never  exe- 
cuted the  instruments  of  transfer.  Some  of  tlte  shares  had 
been  sold,  and  transferred  to  the  purchasers,  and  the  trans- 
fers were  registered,  bat  Davis  and  Ellis  did  not  even  then 
execute  the  transfers.  Hopwood  deposed  that  the  whole 
management  was  left  to  him,  and  that  he  had  a  general  au- 
thority.to  'purchase  shares  provided  that  the  price  did  not 
exceed  a  premium  of  30*.  Also  that  he  every  week  pre- 
693]  pared  *a  statement  showing  the  transactions  of  the 
company,  including  the  transfers  of  shares  to  the  trustees, 
and  that  he  every  week  submitted  this  statement  to  the  di- 
rectors, including  Davis  and  Ellis ;  and  that  every  year  a 
lialf-yearly  statement  of  accounts  showing  the  number  of 
shares  held  by  the  company  was  sent  to  every  shareholder. 
There  was  also  evidence  that  Davis  and  Ellis  continually  at- 
tended as  directors. 

Davis  and  Ellis  deposed  that  since  the  winding-up  they 
had  discovered  that  certain  shares  .had  been  transferred  to 
them,  but  that  these  transfers  were  made  without  their 
knowledge  or  consent,  and  without  the  knowledge  or  con- 
sent of  the  company,  and  were  always  carefully  concealed 
by  Hopwood  from  the  directors.  And  they  denied  that  he 
was  authorized  to  buy  shares  in  the  company.  They  further 
denied  all  knowledge  of  the  dealings  with  Cartmell. 

Mr.  Jackson^  Q.C.,  and  Mr.  Clare,  for  the  appellant :  No 
form  of  transfer  is  prescribed  by  the  articles,  and  a  verbal 
assent  is  enough.  We  contend  tnat  there  was  a  good  trans- 
fer ;  and  if  not,  that  the  company  is  bound  by  the  acts  of 
their  manager  ;  that  he  had  full  power  to  buy  these  shares  ; 
and  that  the  directors  must  have  known  all  about  it^  and  be 
taken  to  have  ratified  the  transaction. 

Mr.  North,  for  the  oflBicial  liquidator :  It  is  clear  that  a 
man  who  is  once  a  shareholder  is  always  a  shareholder  until 
he  has  got  rid  of  his  shares,  and  a  transfer  without  the 
assent  of  the  transferee  is  not  sufficient :  Addison's  Case  (*) ; 
Heritage's  Case{*).  We  say  that  the  manager  had  no  au- 
thority to  make  this  arrangement.  The  directors  had,  no 
doubt,  under  their  articles  of  association,  power  to  appoint 

(')  Law  Rep.,  6  Ch.,  294.  («)  Law  Rep.,  9  Eq.,  6. 
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a  manager,  but  they  could  not  delegate  to  him  such  a  power 
as  this :  HowarcCs  Case  (*).  He  could  not  have  bought  all 
the  shares,  and  how  many  might  he  have  bought  ?  Even  if 
they  had  power,  there  is  no  evidence  that  they  delegated  it, 
or  that  they  knew  anything  of  these  transactions  :  StewarVs 
CaseO. 

*Mr.  Orossleyy  for  other  parties.  [694 

Mr.  Jackson^  in  reply:  The  directors  must  have  power  to 
delegate  the  right  to  buy  shares.  As  a  body,  they  could 
not  negotiate  with  a  vendor,  and  must  emplov  some  one  for 
such  business.  They  had  done  so,  and  must  have  been  cog- 
nizant of  those  dealings :  Joint  Stock  Discount  Company  v. 
Brown  (').  It  is  on  them  to  show  that  they  were  not  aware. 
If  a  shareholder  has  the  right  to  have  his  name  taken  off 
the  register,  the  fact  that  no  name  is  substituted  cannot  sig- 
nify:  Fyfe^s  CaseC),  Surely  a  shareholder  cannot  be  in- 
jured by  any  negleet  or  informality  committed  by  the 
manager  of  a'company — ^the  very  man  whose  duty  it  is  to  do 
what  IS  right.  Atter  Cartmell  had  parted  with  his  shares  he 
had  no  right  to  inspect  the  books,  and  how  could  he  find 
out  tha^  the  shares  had  not  been  duly  transferred  ?  Perhaps 
a  dry  legal  estate  remains  in  him,  but  that  is  all. 

Sir G.  Mellish,  L. J.:  It  appears  to  me  that  the  order  of 
the  Vice-Chancellor  must  be  affirmed,  though  I  entirely 
agree  with  his  honor  that  it  is  a  very  hard  case  i^pon  Mr. 
Cartmell. 

The  question  to  be  determined  is,  whether  Mr.  Cartmell, 
who  was  the  holder  of  these  shares,  has  transferred  them, 
or  in  any  way  got  rid  of  them,  so  as  to  cease  to  be  a  share- 
holder. There  were  three  ways  in  which  this  might  be 
done :  first,  by  a  transfer  in  pursuance  of  the  articles  respect- 
ing transfers ;  secondly,  by  selling  them  to  the  company  un- 
der the  104th  article  ;  thirdly,  by  a  release  under  tne  power 
in  the  same  article  which  authorized  the  directors  to  release 
a  shareholder. 

It  is  clear  that  the  appellant  cannot  successfully  allege 
that  he  has  transferred  the  shares,  for  though  no  form  of 
transfer  is  prescribed,  still  it  is  of  the  essence  of  a  transfer 
that  it  should  be  accepted  by  the  transferee.  But  here  it 
has  been  positively  sworn  that  Davis  and  Ellis  never  gave 
any  authority  to  accept  the  transfer,  and  therefore  the  trans- 
fer wDI  not  discharge  Mr.  Cartmell. 

The  principal  question  is,  whether  there  was  a  valid  pur- 
chase by  *the  directors  in  a  transaction  which  pur-  [o95 

(»)  Law  Rep.,  1  Ch.,  5ftl.  (»)  Law  Rep.,  8  Eq.,  881. 

(»)  Ibid.,  574.  (*)  Law  Rep.,  4  Ch.,  768, 
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ported  to  be.  a  transfer  to  the  company.  That  depends  upon 
the  question  whether  what  Mr.  Hopwood  did  was  within  the 
scope  of  the  manager's  powers  under  article  109.  It  ap- 
pears to  me  that  a  mere  power  to  appoint  a  general  manager 
would  not  authorize  the  directors  to  transfer  to  him  the 
power  to  purchase  shares ;  because  that  power  is  by  the 
articles  expressly  given  to  the  directors  themselves ;  whilst 
the  only  duties  which  they  could  delegate  to  the  general 
manager  are  those  which  belong  to  the  management  of  the 
ordinary  commercial  business  of  such  a  company.  It  is 
true  that  a  company  of  that  kind  must  act  by  its  manager, 
but  the  directors  could  not  delegate  to  another  person  those 
powers  which  they  would  not  have  had  except  under  this 
peculiar  provision  in  the  articles.  But  if  they  had  power  to 
delegate  their  authority,  they  have  not  done  so,  for  I  do  not 
think  that  the  resolutions  of  lg66  amounted  to  a  general  au- 
thority for  Mr.  Hopwood  to  purchase  any  shares  which 
might  be  offered. 

It  appears,  therefore,  to  me  that  the  contract  to  buy  these 
shares  did  not  bind  the  directors.  Then  comes  the  question 
whether  the  directors  have  ratified  the  purchase.  ^  If  the 
evidence  of  Mr.  Hopwood,  that  he  informed  them,  is  to  be 
taken  as  true,  then  it  would  be  different ;  but  I  cannot  de- 
pend on  his  evidence  alone,  for  both  Davis  and  Ellis  say 
that  theyjiad  no  knowledge  of  the  purchase,  nor  was  there 
any  entry  on  the  minutes  relating  to  it.  Nor  do  I  think 
that  the  directors  must  betaken  to  have  had  notice  from  the 
entries  on  the  books  of  the  company.  No  doubt  it  could, 
by  a  diligent  examination  of  the  books,  have  been  discovered, 
but  the  directors  had  no  reason  to  imagine  that  the  purchase 
had  been  made. 

Then  comes  the  question,  whether,  though  Hopwood  had 
no  power  to  purchase  the  shares,  the  directors  are  not,  so  to 
speak,  estopped  from  saying  that  the  company  had  not 
bought  the  shares.  This  case  does  not  come  within  the 
principle  of  the  decisions  in  Royal  BrUisJt  Bank  v.  Tur- 
qtcana{')  and  In  re  Land  Credit  Company  of  Ireland  (^). 
In  that  case  the  principle  is  illustmted  by  the  Lord  Justice 
696]  Selwyn,  who  saysH:  "If,  when  an  act  within  *the 
scope  of  the  powers  of  tne  board  of  directors  is  done  by 
them,  or  (whicli  is  the  same  thing)  is  ratified  and  adopted  by 
them,  a  person  contracting  with  the  directors  is  not  bound 
to  see  that  certain  preliminaries  which  ought  to  have  been 
gone  through  on  the  part  of  the  company  have  been  gone 
through ;  still  less,  in  my  judgment,  are  innocent  holders  of 

(»)  6  E.  A  B.,  327.         (»)  Law  Rep.,  4  Ch.,  460.  (»)  Law  Rep.,  4  Ch.,  469. 
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a  negotiable  security  bound  to  inquire  whether  those  prelim- 
inaries have  been  oDserved." 

This  is  not  a  case  where  the  directors  had  not  complied 
with  some  preliminary  required  by  the  articles,  but  is  a  case 
.where  an  agent  of  the  company  has  done  something  beyond 
any  authority  which  was  given  to  him,  or  which  he  was 
held  out  as  having.  If  it  was  in  the  ordinary  scope  of  his 
duty  the  company  would  be  bound  even  if  he  nad  orders  not 
to  do  it,  but  here  he  had  no  such  authority,  and  his  saying 
that  he  had  it  amounts  to  nothing. 

Sir  W.  M.  James,  L.J.:  This  is  a  very  hard  case  upon 
Mr.  Cartmell,  but  I  am  unable  to  come  to  any  other  conclu- 
sion than  that  which  the  Vice-Chancellor  and  the  Lord  Jus- 
tice have  come  to. 

It  was  alleged  that  the  manager  had  been  in  the  habit  of 
buying  shares,  but  the  last  case  nad  occurred  four  years  be- 
fore, and  there  was  no  proof  of  any  such  practice  having 
grown  up  within  the  knowledge  of  the  directors. 

As  to  the  question  of  law,  Mr.  Justice  Maule,  in  Smith  v. 
HvZl  Olass  Vompany  (*),  said  (') :  "  This  is  the  simple  case 
of  an  individual,  or  a  body  corpoiute,  carrying  on  business 
in  the  ordinary  way,  by  the  agency  of  persons  apparently 
authorized  by  him  or  them,  and  acting  with  his  or  their 
knowledge.  The  case  differs  in  no  respect  from  the  ordi- 
nary one  of  dealings  at  a  shop  or  counting-house ;  the  cus- 
tomer is  not  called  upon  to  prove  the  character  or  the 
authority  of  the  shopman  or  clerk  with  whom  he  deals  ;  if 
he  is  acting  without  or  contrary  to  the  authority  conferred 
uijon  him  by  his  employers,  it  is  their  own  fault."  And  he 
said  further  (") :  '*The  plaintiffs  could  only  know  that  the 
directors  had  power  to  appoint  persons  to  perform  the  du- 
ties they  appeared  to  be  doing :  and  they  had  a  right  to  as- 
sume that  they  were  duly  and  properly  appointed." 

♦These  words  are  very  similar  to  those  used  by  the  [697 
Lord  Justice  in  this  case,  and  appear  to  state  the  true  prin^ple 
applicable  to  cases  of  this  kind!,  that  where  the  dealing  was 
in  the  ordinary  course  of  business,  it  would  be  implied  that 
the  agent  had  authority  to  bind  his  principal.  But  that 
was  not  the  case  here,  and  Mr.  Cartmell  must  Dear  the  conse- 
quences. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  appellant:  Messrs.  ClarTcson^  Son  & 
OreenweU^  agents  for  Mr.  Ponton^  I/iverpool. 

Solicitors  for  the  Official  Liquidator:  Messrs.  Sharpe^ 
Parkers  &  Oo,^  agents  for  Messrs  ilarvey&  Alsop^  Liverpool. 

(')  11  C.  B.,  897.  O  11  C.  B.,  928.  (»)  11  C.  B.,  929. 
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Ex  parte  jAy.     In  re  Blenkhorn. 

Bankruptcy— Bills  of  SaU  Act  (17  d:  18   Vict.  c.   36),  9.  1—ApparetU  Bouesnon— 

Packing  up  Good*. 

A  mortgagee  under  an  unregistered  bill  of  sale  of  furniture  and  live  stock  at  a 
house,  sent  two  men  into  the  house  on  the  10th  of  February  to  take  possession  of  the 
goods.  They  remained  in  the  house,  but  allowed  the  debtors  and  their  family  to 
use  the  gooas  as  usual  till  the  14th  of  February.  On  the  11th  of  February  the 
debtors  executed  another  bill  of  sale,  which  comprised  substantially  all  their  prop- 
erty, to  another  creditor,  to  secure  an  antecedent  debt.  Early  in  the  morning  of  the 
14tti  of  February  the  first  mortgagee  kent  vans  to  the  house,  and  the  men  in  posses- 
sion commenced  to  pack  the  furniture  and  load  the  yans.  At  half-past  twelve 
o'clock  on  the  same  day  the  debtors  filed  a  petition  for  liquidation.  The  furniture 
and  live  stock  at  the  house  were  carried  away  by  the  first  mortgage  before  the 
evening: 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the  furni- 
ture and  live  stock  were  in  the  apparent  possession  of  the  debtors  until  the  morning 
of  the  14th  of  February,  within  the  7th  section  of  the  Bills  of  Sale  Act  (17  <&  18 
Vict.  c.  36)  but  ceased  to  be  so  when  the  men  in  possession  began  to  pack  the  i^oods 
and  put  them  in  the  vans ;  and  that  as  the  debtors  committed  an  act  of  bankruptcy 
on  the  1 1th  by  the  assignment  of  all  their  property,  the  first  bill  of  sale  was  void  m 
against  the  trustee  in  the  liquidation,  and  the  trustee  was  entitled  to  the  proceeds  of 
the  sale. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  discharging  an  order  of.  the  judge  of  the  Not- 
tingham County  Court. 

698]  *Saratt  Anne  Blenkhom  and  Eleanora  Maria  Blenk- 
liorn  were  single  ladies,  who  kept  a  school  for  young  ladies 
near  Caythorpe. 

On  the  16th  of  June,  1873,  the  two  Misses  Blenkhom  and 
their  father,  Greorge  Blenkhom,  executed  a  bill  of  sale  of  all 
their  household  furniture,  fixtures,  books,  plate  and  pictures, 
and  all  horses,  carts,  cows,  and  other  chattels  at  the  nouse,  to 
Burnett  Cohen,  by  way  of  mortgage  for  securing  a  present 
advTince  of  £144,  which  was  to  be  repaid  by  twelve  monthly  in- 
stalments, and  power  was  thereby  given  to  Cohen  to  take  im- 
mediate possession  of  the  propertv  comprised  in  the  bill  of 
sale,  notwithstanding  the  equity  of  redemption,  and  in  case 
of  default  in  payment  of  any  of  the  instalments  to  sell  the 
propertv. 

This  bill  of  sale  was  not  registered. 

On  the  26th  of  January,  1874,  the  Misses  Blenkhom 
assigned  the  same  property  to  John  Kendall  by  way  of 
mortgage,  for  securing  the  repayment  of  £100  advanced  by 
liim.     This  was  not  registered. 


Vol  IX.]  CHANCERY  APPEALS.  679 

L.JJ.  Ex  parte  Jay.    In  re  Blenkhorn.  1874 

On  the  11th  of  February,  1874,  the  Misses  Blenkhorn  and 
their  father  executed  another  bill  of  sale  of  all  the  house- 
hold furniture,  live  and  dead  fanning  goods,  chattels,  and 
effects  in  and  about  their  house,  to  the  Nottingham  Eq^ui- 
table  Loan,  Discount,  and  Investment  Company,  by  way  of 
mortgage  to  secure  a  past  debt  of  £98,  with  a  power  of  sale 
in  case  of  default. 

This  bill  of  sale  was  duly  registered. 

On  the  10th  of  February,  1874,  the  day  before  the  execu- 
tion of  the  last-mentioned  bill  of  sale,  Cohen  sent  two  men 
to  take  possession  of  the  furniture  and  other  property  com- 
prised in  his  security.  These  men  remained  in  possession, 
and  slept  in  the  house  from  that  time,  but  did  not  disturb 
or  remove,  or  in  any  way  interfere  with  the  debtors'  goods, 
but  allowed  the  debtors  to  continue  in  the  occupation  and 
enjoyment  of  the  goods,  and  to  carry  on  the  school  in  the 
usual  manner  until  the  morning  of  the  14th  of  February. 
During  that  time  negotiations  for  an  arrangement  went  on 
between  the  debtors  and  Cohen's  men  who  were  in  possession. 

About  nine  o'clock  on  the  morning  of  the  14th  of  Febru- 
ary Cohen's  men  began  to  pack  up  the  furniture  in  the 
house,  and  about  ten  o'clock  two  vans  were  brought  into 
the  garden,  and  the  *men  commenced  placing  the  fur-  [699 
niture  of  the  principal  rooms  in  the  vans. 

About  three  o'clock  a  third  van  was  brought  to  the  house 
and  loaded,  and  at  five  o'clock  all  the  vans  were  driven 
away,  and  some  of  the  cows  and  a  pony  and  chaise  were 
also  removed. 

The  bed-room  furniture  and  kitchen  utensils  were  not 
taken  away,  but  one  of  the  men  remained  to  keep  possession 
of  them. 

At  half -past  twelve  o'clock  on  the  same  day,  while  this 
was  going  on,  the  Misses  Blenkhorn  filed  a  petition  for 
liquidation,  under  which  a  trustee  was  appointed.  The 
goods  taken  were  afterwards  sold  by  Cohen  for  £130. 

Under  these  circumstances  the  County  Court  Judge  was 
of  opinion  that  the  bill  of  sale  to  Cohen  was  void  as  against 
the  trustee,  and  that  the  proceeds  of  the  sale  of  the  goods 
taken  by  him  ought  to  be  given  up  to  the  trustee. 

From  this  decision  Cohen  appealed  to  the  Chief  Judge  in 
Bankruptcy,  who  held  that  the  possession  taken  by  him 
under  his  bill  of  sale  was  not  merely  formal  within  the  mean- 
ing of  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  s.  7,  and 
that  he  was  entitled  to  keep  the  proceeds  ot  the  sale  (*). 

(^)  May  26.     1874.  tion  in  this  case  is  simply  ono  of  fact. 

Sir  James  Bacon,  C.J.:  The  qnes-    The  Bills  of  Sale  Act,  although  it  does 
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700]     *Froui  this  decision  the  trustee  appealed. 

Mr.  Be  Oex^  Q.C.,  and  Mr.  Finlay  Kniqht^  for  the  ap- 
pellant :    The  Bills,  of  Sale  Act  (17  &  18  Vict.  c.  36)  s.  1, 


I 


not  positively  enact  that  every  bill  of 
sale  shall  be  registered,  requires  in 
effect  that  it  sh^l  be  registered,  be- 
cause if  it  is  not  registered  all  goods 
which  are  in  the  apparent  possession 
of  the  bankrupt  at  the  time  of  the 
bankruptcy  will  be  held  to  be  the 
roperty  of  the  trustee,  and  not  of  the 
older  of  the  bill  of  sale.  The  ques- 
tion therefore  is  simply  whether  at  the 
time  of  the  commencement  of  the 
liquidation,  which  is  said  to  have  been 
at  half -past  twelve  o'clock  on  the  14th 
of  February,  the  goods  which  had 
been  taken  possession  of  on  the  10th  of 
February,  four  days  before,  were  or 
were  not  in  the  apparent  possession  of 
the  debtors.  Well,  now,  taking  the 
facts  which  have  been  proved  before 
life,  in  my  opinion  no  jury  could  hesi- 
tate on  the  subject  for  a  moment.  On 
the  10th  of  February  a  man  comes 
armed  with  a  bill  of  sale,  lays  hands 
upon  all  that  is  included  in  the  bill  of 
sale  and  takes  possession,  and  leaves 
two  men  in  possession.  That  is  not 
mere  formal  possession.  That  is  posi- 
tive, actual,  legal  possession.  To  what 
end  were  the  two  men  put  into  posses- 
sion ?  To  prevent  anybody  else  touch- 
ing those  goods.  In  my  opinion,  it 
would  be  a  most  violent  perversion  of 
words  to  say  that  the  possession  then 
taken  was  a  nominal  or  formal  posses- 
sion. It  was  the  best  possession  that 
could  be  taken  under  the  circumstances. 
The  removal  did  not  instantly  follow, 
probably  in  consequence  of  the  request 
of  the  debtors.  That  part  of  the  case 
is  not  made  very  clear,  and  it  is  not  of 
very  great  importance  under  what  cir- 
cumstances it  was  that  the  broker  who 
had  by  his  men  had  possession  of,  and 
held  adversely  to,  all  the  rest  of  the 
world,  the  chattels  comprised  in  the 
bill  of  sale,  did  not  choose  to  enforce, 
or  had  not  the  means  of  enforcing,  the 
removal  of  them.  The  removal  has 
nothing  to  do  with  it.  The  possession 
is  the  thing  that  is  to  be  considered. 
Then  on  the  morning  of  the  14th,  there 
being  no  reason  for  forbearing  any 
longer,  the  removal  of  the  goods  is 
commenced.  Can  any  case  be  found — 
certainly  none  has  been  referred 


which  would  induce  me  to  hold  that, 
where  the  actual  possession  is  proved 
and  the  removal  has  commenced  and  is 
in  progress,  the  completion  of  that  act 
BO  begun  can  be  frustrated  by  the 
commission  of  an  act  of  bankruptcy? 
None  of  the  cases  in  the  slightest  de- 
gree affect  that.  Then  I  find  that  with 
reasonable  diligence,  with  no  circum- 
stance that  would  at  all  call  in  question 
either  the  good  faith  or  the  prudedoe 
or  propriety  of  what  was  done  on  that 
14th  of  February,  as  soon  as  it  could  be 
effected,  the  whole  of  the  goods  were 
removed.  The  men  never  ceased  to 
hold  the  possession  until  the  things 
were  brought  down  upon  the  lawn  and 
loaded  upon  the  carts.  In  my  opinion, 
the  act  of  Parliament  does  not  in  the 
slightest  degree  touch  this  case.  There 
has  been  an  attempt  to  show  that  what 
was  taken  was  mere  formal  possession, 
and  two  cases.  Ex  parte  Hooman  (Law 
Rep.,  10  Eq.,  63),  and  O&ugh  v.  Ever- 
ard  (2  H.  &  C,  1)  were  referred  to. 
Ex  parte  Hooman  was  a  case  in  which 
the  owner  of  the  bill  of  sale  had  put  a 
man  into  what  was  clearly  nominal 
possession,  and  only  nominal  possca- 
sion,  for  he  went  into  possession  on  the 
28th  of  October  ;  he  retained  possession 
until  the  16th  of  November,  and  he 
then  gave  up  the  possession  to  another 
agent  of  the  resi>ondent ;  so  that  for 
months  that  possession  which  in  the 
beginning  was,  and  was  meant  to  be, 
formal  and  nothing  else,  had  been  con- 
tinued down  to  the  very  time  when  the 
question  was  undf.r  litigation.  Oough 
V.  Everard  (2  H.  &  C,  1),  in  mv  opinion, 
does  not  touch  the  case  at  all ;  but  in 
the  course  of  the  argument  upon  Ex 
parte  Hooman  reference  was  made  to 
a  case  which  has  not  been  referred  to 
on  this  occasion — a  case  of  Vicarino  v 
HoUimtcaHh  (20  L.  T.  (N.S.),  362),  the 
facts  of  which  are  thus  stated  in  the 
judgment  in  Ex  parte  Hooman  (Law 
Kep.,  10  Eq.,  at  p.  68) :  *'  A  bill  of  sale 
had  been  executed  by  a  trader  to  secure 
an  advance  of  money.  The  lender,  on 
the  day  of  the  execution  of  the  bill  of 
sale,  sent  a  person  who  took  and  re- 
tained possession  of  the  chattels  as- 
signed :  and  it  would  appear  that  they 
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makes  every  ^unregistered  bill  of  sale  void  against  [701 
creditors  in  case  of  bankruptcy,  so  far  as  regards  all  chattels 
which,  after  the  expiration  of  twenty-one  days  from  the 
execution  of  the  bill  of  sale,  shall  be  "in  the  possession,  or 
apparent  possession,  of  the  person  making  such  bill  of  sale  ;" 
and  the  last  clause  of  the  7th  section  provides  that  "Per- 
sonal chattels  shall  be  deemed  to  be  in  the  apparent  posses- 
sion of  the  person  making  or  giving  the  bill  of  sale  so  long 
as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  ware- 
house, building,  works,  yard,  land,  or  other  premises  occu- 
pied by  him,  or  as  they  shall  be  used  and  enjoyed  by  him 
m  any  place  whatsoever,  *notwithstanding  that  for-  [702, 
mal  possession  thereof  may  have  been  taken  by  or  given  to ' 
any  other  person."     The  question  in  the  present  case  turns 

thej  did.  On  a  motion  for  a  new  trial 
on  the  ground  of  misdirection  .... 
it  was  said  by  the  Lord  Chief  Justice 
that  the  current  of  recent  decisions  had 
been  less  in  favor  of  assignees  than 
formerly.  And  this  may  well  be  in 
cases  of  *  order  and  disposition  ;'  but 
cannot,  I  think,  in  any  way  influence 
the  matter  now  before  the  court."  The 
possession  of  the  young  woman  in  Vica- 
rino  V.  HolHnmcarth  was  infinitely 
more  questionable  than  such  possession 
as  was  taken  here.  Here  it  was  ex- 
actly in  the  ordinary  course  of  business. 
The  owner  of  the  bill  of  sale  sends  his 
men  to  take  possession,  and  never  re- 
linquishes it  from  that  moment  until 
the  whole  of  the  chattels  comprised  in 
the  bill  of  sale  and  seized  by  them  on 
the  10th  of  February  are  carried  off  the 
premises  on  the  14th.  As  a  matter  of 
fact,  in  my  opinion,  this  case  is  one 
which  does  not  admit  of  question  for  a 
moment. 

I  am,  therefore,  of  opinion  that  at 
the  time  of  what  is  said  to  have  been 
an  act  of  bankruptcy,  namely,  the  exe- 
cution of  the  bill  of  sale  on  the  11th 
of  February,  the  possession  of  Cohen 
was  actual  and  positive,  and  not  com- 
pleted only  because  of  the  difficulty  of 
carrying  away  the  pianofortes  and 
such  like  things  except  by  means  of  a 
van.  In  my  opinion,  the  right  of  the 
bill  of  sale  holder  is  clear,  and  is  not 
to  be  questioned  ;  and  upon  the  facts  as 
they  are  admitted  and  agreed  to  here, 
I  am  of  opinion  that  he  is  entitled  to 
retain  the  proceeds  of  the  goods  re- 
moved until  his  debt  secur^  by  the 
bill  of  sale  is  settled. 


had  been  actually  removed  and  sold  ; 
but  whether  before  or  soon  after  the 
bankruptcy,  which  happened  within  a 
week  of  the  execution  of  the  bill  of  sale, 
does  not  distinctly  appear,  nor  is  it 
material.  So  that  no  question  did  or 
could  arise  respecting  its  registration. 
The  assignees  in  bankruptcy  brought 
an  action  against  the  lender  for  money 
had  and  received  to  their  use.  The 
only  ground  upon  which  they  claimed 
was  that  within  the  terms  of  the  stat- 
ute in  bankruptcy  the  goods  were  at 
the  time  of  the  bankruptcy,  by  the  con- 
sent and  permission  of  the  true  owner, 
in  the  possession,  order,  or  disposition 
of  the  bankrupt.  This  raised  a  mere 
question  of  fact,  as  '  order  and  dispo- 
sition '  is  in  all  cases  only  a  question  of 
fact.  It  being  proved  that  the  agent 
who  had  taken  possession  was  a  young 
woman  who  lived  in  the  house  with 
the  bankrupt  and  his  family,  took  her 
meals  with  them,  sat  in  the  same  rooms, 
and  lived  as  one  of  the  family,  it  was 
urged,  on  the  part  of  the  plaintiffs, 
that  ttie  possession  by  her  was  not  real 
and  substantial,  but  colorable,  and 
that  the  goods,  notwithstanding  her 
presence  in  the  house,  remained  in  the 
ostensible  possession  of  the  bankrupt, 
and  with  the  consent  of  the  true  owner, 
were  in  his  order  and  disposition.  The 
learned  iud^e  who  tried  the  cause 
directed  the  jury,  *  if  they  came  to  the 
conclusion  that  the  young  woman  was 
bona  fide  in  possession  of  the  furniture, 
so  that  she  would  not  have  allowed  the 
bankrupt  or  any  one  else  to  deal  with 
it  contrary  to  her  instructions,  to  return 
a  verdict   for  the  defendant,'   which 
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upon  the  true  construction  of  this  last  clause.  At  the  time 
wiien  the  petition  for  liquidation  was  filed  none  of  the  goods 
had  been  removed ;  the  formal  or  apparent  possession  which 
had  been  taken  by  Cohen's  men  nad  not  ceased,  and  the 
bill  of  sale  as  regarded  them  was  void.  The  fact  of  the 
goods  or  some  of  them  being  in  the  vans  made  no  difference ; 
for  there  was  nothing  to  show  to  whom  the  vans  belonged, 
or  by  whom  the  goods  were  about  to  be  removed :  Ex  parte 
Lewis  Q  ;  Oouga  v.  Everard  (') ;  Davies  v.  Jones  (*) ;  Ex 
parte  Hooman  (*).  At  all  events,  the  possession  was  merely 
formal  on  the  11th  of  February,  and  it  is  clear  that  the 
mortgage  to  the  Nottingham  Company  which  was  made  on 
that  day  included  substantially  ail  the  debtor's  property, 
and  being  for  an  antecedent  debt  was  an  act  of  bankruptcy, 
and  overrides  the  sale  by  Cohen. 

Mr.  Little^  Q.C.,  and  Mr.  Robertson  OriffUhs^  for  Cohen: 
Cohen  was  not  in  formal  but  in  actual  possession  when  the 
petition  was  presented.  He  took  possession  with  the  bona 
fide  intention  of  selling,  and  had  been  making  arrangements 
to  do  so.  His  men  began  to  pack  the  goods  and  load  them 
in  the  vans  early  on  the  14th  of  February,  before  the  petition 
was  presented ;  and  therefore,  even  if  the  possession  was 
only  formal  before  the  14th  of  February,  it  ceased  to  be  so 
as  to  all  the  goods  on  the  morning  of  that  day :  Carr  v. 
Acraman  (*). 

With  respect  to  the  mortgage  to  the  Nottiuffham  Com- 
pany, there  is  no  evidence  that  it  comprised  all  tlie  debtors' 
property ;  and  if  the  decision  of  the  court  should  turn  on 
that  instrument,  we  ask  for  further  inquiry  on  that  point.  , 

Sir  W.  M.  James,  L.J.:  Subject  to  the  question  as  to  the 
further  inquiry,  I  am  of  opinion  that  the  decision  of  the 
County  Court  Judge  is  rignt,  and  that  the  decision  of  the 
703]  Chief  Judge  cannot  be  sustained.  The  *question 
here  is,  whether  tnere  was  actual  or  apparent  possession  of 
the  goods  which  were  comprised  in  the  bill  of  sale  to  Cohen 
in  the  persons  who  had  executed  that  bill  of  sale.  Now  it 
is  admitted  that,  four  days  before  the  14th  of  February, 
when  the  petition  was  filed,  the  mortgagee  under  the  bill  of 
sale  put  two  men  in  possession  of  the  property  ;  but  not- 
withstanding that,  the  property  being  in  a  boarding  school, 
the  school  went  on,  and  the  young  ladies  continued  their 
usual  studies  ;  the  furniture  was  used,  the  beds  were  slept 
in,  and  it  is  plain  that  the  whole  apparent  course  and  con- 

(')  Law  Rep.,  6  Ch.,  626.  (■»)  Law  Rep..  10  Eq.,  68. 

(«)  2H.  AC,  1.  (*)  11  Ex.,  666. 

(»)  10  W.  R.,  779. 
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duct  of  the  household  went  on  exactly  in  the  same  way  as 
usual,  the  men  being  there  for  the  purpose,  no  doubt,  of 
preventing  any  removal  of  the  goods  Now,  that  is,  to  my 
view,  exactly  the  kind  of  apparent  possession  which  was 
aimed  at  by  the  last  clause  of  the  7th  section  of  the  Bills  of 
Sale  Act.  It  seemed  to  all  the  world  that  the  ladies  held 
their  school,  and  they  and  their  scholars  had  the  use  and 
enjoyment  of  the  things  which  were  the  subject  of  the  bill 
of  sale.  There  were  tne  cows  also,  and  the  pony  and  car- 
riage, all  of  which  continued  to  be  used  in  tne  same  way. 
I  agree  that  the  formal  possession  ceased  to  be  a  formal  pos- 
session, and  became  an  actual  possession  not  to  be  attacKed 
by  the  Bills  of  Sale  Act  on  the  morning  of  the  14th ;  for 
early  on  that  morning  the  persons  in  possession  brought 
vans,  and,  as  rapidly  as  thev  coulfl,  began  packing  up  the 
furniture.  They  tooK  the  things  out  on  the  lawn  and  put 
them  as  fast  as  they  could  into  the  vans,  and  were  in  the 
course  of  removing  them  when  the  act  of  bankruptcy  which 
was  relied  on  was  committed,  which  did  not  take  place  until 
half-past  twelve  on  the  same  day.  I  cannot  say  that  that 
was  not  as  strong  an  assertion  of  ownership  as  could  be 
made — not  formal,  but  real  ownership — particularly  having 
regard  to  the  character  of  the  property  and  business. 

That  makes  it  important  to  ascertain  whether  there  was 
an  act  of  bankruptcy  prior  to  the  morning  of  the  14th  ;  and 
certainly,  having  'regard  to  the  fact  that  there  were  three 
bills  of  sale  of  the  same  property,  and  that  the  ladies  were 
in  insolvent  circumstances,  tne  strong  presumption  is  that 
the  bill  of  sale  to  the  Nottingham  Company,  which  is  al- 
leged to  be  the  act  of  bankruptcy,  did  include  substantially 
the  whole  of  the  property  of  the  debtors  within  the. mean- 
ing of  the  cases.  But  it  is  suggested  that  this  was  not 
*properly  inquired  into,  and  that  there  was  really  no  [704 
positive  evidence  upon  that  subject,  the  Lord  Justice  is  of 
opinion,  and  I  agree  with  him,  that,  strictly  speaking,  the 
creditor  is  entitled  to  have  that  more  thoroughly  investi- 
gated than  appears  to  have  been  done.  Of  course,  he  must 
do  it  at  his  own  expense,  and  upon  that  one  point,  and  that 
only,  the  matter  will  stand  over  for  the  production  of  evi- 
dence before  us.  If  the  inquiry  is  not  insisted  on,  the  order 
of  the  Chief  Judge  will  be  reversed  (*). 

Sir  G.  Mellish,  L.  J. :  I  am  entirely  of  the  same  opinion. 
In  Ex  parte  Lewis  (')  the  construction  of  the  Bills  of  Sale 
A^ct  in  these  matters  was  fully  considered  by  the  court.  I 
am  of  opinion  that  the  proper  construction  was  put  upon  it 

(')  No  application  waa  made  for  an  inquiry.  {^)  Law  Rep.,  6  Ch.,  626. 
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in  that  case,  and  the  same  construction  appjears  to  have  been 
put  upon  it  by  the  Chief  Judge  himseli  m  Ex  parte  Hoo- 
man  (*).  The  distinction  between  real  and  formal  possession 
was  founded,  in  those  cases,  upon  the  authority  of  certain 
modem  cases  at  law  which  were  there  fully  considered.  The 
distinction  is,  that  if  a  broker  is  simply  put  in  and  remains 
in  possession,  so  as  to  prevent  the  removal  of  the  furniture, 
but  allowing  everything  to  go  on  lust  as  it  did  before,  per- 
mitting everything  to  be  used  by  the  debtor  and  his  family, 
then  the  goods  still  remain  in  the  apparent  possession  of  the 
debtor.  There  must  be  something  done  wnich  takes  them 
plainly  out  of  the  apparent  possession  of  the  debtor  in  the 
eyes  of  everybody  who  sees  them.  There  is  no  reason  at 
all  to  depart  from  the  distinction  which  is  there  laid  down. 
The  Chief  Judge  seems  ft)  have  thought  it  depended  on  the 
fact  that  only  a  short  time  had  elapsed  between  the  time 
when  the  broker  was  put  in  possession  and  the  time  when 
he  proceeded  to  sell,  and  to  have  thought  that  he  had  en- 
tered with  a  honaflde  intention  to  sell ;  and  that  he  brought 
his  vans  within  a  reasonable  time.  With  submission  to  his 
judgment,  I  really  think  that  is  wholly  immaterial.  It  is 
different  from  the  "order  and  disposition"  clause  in  the 
Bankruptcy  Act,  because  there,  if  the  true  owner  demands 
705]  the  goods,  that  at  once  prevents  *the  "order  and  dis- 
position" clause  applying.  But,  under  the  Bills  of  Sale 
Act,  if  the  creditor  does  not  choose  to  register  his  bill  of 
sale,  and  the  goods  remain  in  the  apparent  possession  of  the 
debtor,  and  are  so  at  the  ttme  the  act  of  bankruptcy  is  com- 
mitted, it  does  not  matter  at  all,  in  my  opinion,  that  he  ha« 
used  due  diligence  or  has  endeavored  to  get  possession.  If, 
in  point  of  fact,  he  has  not  got  possession,  and  has  not 
taken  the  goods  both  out  of  the  actual  and  out  of  the  ap- 
parent possessiom  of  the  debtor,  then  the  Bills  of  Sale  Act 
applies,  and  the  trustee  can  come  in. 

Solicitors  for  the  appellant :  Messrs.  Andrew  &  Woody  for 
Mr.  Williams^  Lincoln. 

Solicitors  for  the  respondent :  Messrs.  Wilkins^  Blyth  & 
Marsland. 

O  Law  Rep.,  10  Eq.,  63. 
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[Law  Reports,  9  Chancery  Appeals,  706.] 
L.JJ.,  June  9,  10,  11,  28,  24;  July  14,  1874. 

Salvin  v.  North  Branoepeth  Coal  Company. 

[1878     S.     44.] 

Nuisance — Smoke — Injunction — Stoppage  of  Commercial  Works — Damage,  Extent  of — 
Issue — Expert,  Employment  of  to  report. 

Bill  by  Plaintiff,  seeking,  on  the  ground  of  smoke  nuisance,  to  stop  a  large  com- 
mercial work,  dismissed  upon  the  facts  with  costs. 
The  following  subjects  discussed : 

1.  The  extent  and  character  of  the  damage  necessary  to  sustain  a  bill. 

2.  The  province  of  scientific  evidence. 

3.  The  effect  of  the  previous  existence  of  similar  nuisances. 

4.  The  circumstances  under  which  the  court  will  direct  an  issue,  or  send  an  ex« 
pert  to  report 

Decree  of  the  Master  of  the  Rolls  affirmed. 

The  plaintiflf  was  tenant  for  life  of  a  mansion-house  and 
about  486  acres  of  land,  called  Bumhall,  situated  in  the 
county  of  Durham,  having  in  the  neighborhood  and  on  all 
sides  of  his  estate  many  coUeries,  some  of  which  have  been 
worked  for  thirty  or  forty  years.  The  defendants  had,  in 
1870,  opened  or  enlarged  a  coal  pit  called  the  Littleburn 
Colliery,  400  yards  from  one  of  tne  plaintiflf  s  plantations 
and  1,000  yards  from  his  mansion-house,  and  had  erected 
there  coke  ovens  increasing  by  degrees  to  the  number  of 
264.  These  works,  in  fact,  intersected  the  lands  of  the 
♦plaintiflf,  and  the  plaintiflf,  in  February,  1873,  filed  [706 
the  bill  in  this  suit  to  restrain  the  defendants  from  allowing 
any  eflauvia  to  issue  from  their  works  so  as  to  occasion  nui; 
sance  to  the  plaintiflf  or  diminish  the  value  of  his  estate. 
The  defendants  alleged  that  their  works  did  no  real  injury 
to  the  woods  or  lands  of  the  plaintiflf ;  and  that  there  were 
already  so  many  collieries  and  cokeworks  in  the  neighbor- 
hood (the  nearest  being  half  a  mile  oflf),  that  the  colliery 
and  coke  ovens  erected  by  the  defendants  made  no  percep- 
tible addition  to  the  smoke. 

A  great  number  of  aflidavits  was  filed  on  both  sides,  and 
many  of  the  witnesses  were  cross-examined  before  the  Mas- 
ter of  the  Rolls,  who  dismissed  the  bill  with  costs  (*). 

(>)  March  17, 1874.  of  that  pit  a  verj  large  number  of 
Sir  G.  JE88EL,  M.R. :  The  plaintiff  ovens,  which  thej  are  using,  in  accord- 
is  the  owner  of  a  mansion-house  and  of  ance  with  the  custom  of  that  part  of 
a  valuable  estate  in  the  county  of  Dur-  the  country,  in  making  coke.  The 
ham ;  the  defendants  are  a  coal  com-  plaintiff  alleges,  and  the  defendants 
pany  who  have  sunk  a  pit  for  the  pur-  deny,  that  the  result  of  those  opera- 
pose  of  obtaining  coal  from  a  colliery,  tions  is  to  cause  an  emission  of  a  con- 
and  have  erected  at  or  near  the  mouth  siderable  amount  of  smoke  and  gases, 
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707]    *The  plaintiff  appealed. 
Mr.  II.  Mat/iews^  Q.C.,  Mr 
TrevelyaUj  for  the  plaintiff. 

'which  produce  a  substantial  injury  to 
the  plaintiff's  property  situate  in  the 
neij^hborhood  of  these  works. 

The  real  question  which  I  have  to 
decide — for  there  is  no  question  about 
the  law  of  the  case — is,  whether  or  not 
that  allegation  is  proved  to  mj  satis- 
faction. Now  the  law,  as  I  said  before, 
is  plain.  Counsel  on  both  sides  have 
referred  with  equal  confidence  to  the 
case  of  the  St.  Helen's  Smelting  Co.  v. 
Tipping  (11  H.  L.  C,  642),  as  laying 
down  the  law  on  the  subject ;  and  I 
agree  that  a  better  case  could  not 
have  been  referred  to,  or  one  which 
has  more  bearings  on  the  questions 
which  I  have  to  try.  The  judge  who 
tried  the  cause  was  Mr.  Justice  Mellor, 
and  he  told  the  jury  that  an  actionable 
injury  was  one  producing  sensible  dis- 
comfort to  the  person.  Then  he  went  on 


JSdmuhd  James  and  Mr. 


tinguished  from  nominal  damages.  I 
consider  that  to  be  the  meaning  and 
opinion  of  the  learned  judge.  That 
meaning  is  very  much  connrmed  by 
what  was  said  by  the  learned  lords  in 
deciding  that  case,  especially  by  Lord 
Cranworth  and  Lord  Wensleydale. 

Lord  Cranworth  says,  adopting  the 
words  of  Mr.  Justice  Mellor,  "  It  must 
be  plain  that  persons  using  a  limekiln, 
or  other  works  which  emit  noxious  va- 
pors, may  not  do  an  actionable  injury 
to  another,  and  that  any  place  where 
such  an  operation  is  carried  on  so  that 
it  does  occasion  an  actionable  injury  to 
another,  and  that  any  place  where  such 
an  operation  is  carried  on  so  that  it  does 
occasion  an  actionable  injury  to  another, 
is  not,  in  the  meaning  of  the  law,  a 
convenient  place."  Lord  Cranworth 
then  goes  on  to  say  :  "  I  always  under- 


to  say  that,  in  an  action  for  nuisance    stood  that  to  be  so ;  but  in  truth,  as 


to  property  arising  from  noxious  va- 
pors, the  injury,  to  be  actionable,  must 
be  such  as  visibly  to  diminish  tlie  value 
of  the  property  and  the  comfort  and 
enjoyment  of  it.  He  told  them  further, 
that  when  the  jurors  came  to  consider 
the  facts,  all  the  circumstances,  includ- 
ing those  of  time  and  locality,  ought 
to  be  taken  into  consideration  ;  and 
that,  with  respect  to  the  latter,  it  was 
clear  that  in  counties  where  great  works 
had  been  erected  and  carried  on,  persons 
Ihust  not  stand  on  their  extreme  rights 
and  brine  actions  in  respect  of  every 
matter  or  annoyance,  for  if  so,  the 
business  of  the  whole  country  would 
be  seriously  interfered  with. 

That  ruling  was  upheld  by  the  House 
of  Lords,  and  I  take  it  as  having  es- 
tablished, in  the  first  place,  that  the  in- 
jury must  be  visible,  by  which  I  un- 
derstand visible  to  ordinary  persons 
conversant  with  the  subject-matter.  I 
do  not  think  that  this  condition  is  satis- 
fied by  getting  a  scientific  man  to  say 
that,  by  the  use  of  scientific  appliances, 
microscopic  or  otherwise,  he  can  state 
t^at  there  will  be  in  future  time  an  in- 
jury. I  do  not  think  that  that  would 
be  sufficient.  I  take  it  that  there  must 
be  a  present  injury  visible  to  ordinary 
persons  conversant  with  the  subject- 
matter,  and  such  an  injury  as  would 
entitle  a  jury  to  give  substantial  as  dis- 


was  observed  in  one  of  the  cases  by  the 
learned  judges,  it  is  extremely  difficuK 
to  lay  down  any  actual  definition  of 
what  constitutes  an  injury,  because  it 
is  always  a  question  of  compound  facts 
which  must  be  looked  to,  to  see 
whether  or  not  the  mode  of  carrying 
on  a  business  did  or  did  not  occasion  so 
serious  an  injury  as  to  interfere  with 
the  comfort  of  life  and  enjoyment  of 
property."  Therefore  it  must  be  a 
serious  injury  of  some  kind.  Then  he 
refers  to  a  case  of  his  own,  and  says 
that  he  thinks  Mr.  Justice  Mellor  oould 
not  have  possibly  stated  the  law  better. 
Then  Lord  Wensleydale  says:  [His 
honor  then  read  the  judgment  of  Lord 
Wensleydale:] 

I  do  not  think  there  is  any  contest 
between  the  learned  counsel 'on  both 
sides  as  to  the  law.  They  have  both 
stated  that  the  real  question  I  have  to 
try  is  whether  a  substantial  injury, 
meaning  an  injury  for  which  a  jury 
would  give  substantial  damages,  ha^ 
been  inflicted  on  the  plaintiff. 

The  case  of  the  plaintiff  may  be 
fairly  divided  into  two  complaints. 
The  first  complaint  is,  an  injury  to  per- 
sonal comfort,  and  as  to  that  there  are 
two  observations  to  be  made.  First  of 
all,  is  the  injury  of  such  a  nature  as 
substantially  to  interfere  with  the  com- 
fort and  enjoyment  of  the  plaintiff  as 
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*Sir  H,  James,  Q.C.,  Mr.  Waller,  Q.C.,  and  Mr.  [708 
Maclachlan,  for  the  defendants. 

The  facts  of  the  case  and  the  effect  of  the  evidence  are 
sufficiently  stated  in  the  judgments  of  the  Master  of  the 
Rolls  and  the  Lords  Justices. 

Sir  W.  M.  James,  L.J.:  In  this  case  the  Master  of  the 
Rolls  has  dismissed  with  costs  the  bill  of  the  plaintiff. 

The  bill,  in  substance,  sought,  by  a  mandatory  injunction, 
to  prevent  the  defendants,  who  are  a  great  colliery  com- 
pany, from  erecting  or  working  anjr  coke  ovens  or  other 
ovens  to  the  nuisance  of  the  plaintiff,  the  nuisance  alleged 
being  from  smoke  and  deleterious  vapors. 

The  Master  of  the  Rolls  thought  it  right  to  lay  down  what 
he  conceived  to  be  the  prii^ciple  of  law  applicable  to  a  case 
of  this  kind,  which  principle  he  found  expressed  in  the  case 
ot  St.  Helen^ s  Smelting  Company  v.  Tipping  (^\  in  which 
Mr.  Justice  Mellor  gave  a  verv  elaborate  charge  to  the  jury, 
which  was  afterwards  the  subject  of  very  elaborate  discus- 
sion and  consideration  in  the  House  of  Lords.  The  Master 
of  the  Rolls  derived  from  that  case  this  principle :  that  in 
any  case  of  this  kind,  where  the  plaintiff  was  seeking  to  in- 
terfere with  a  great  work  carried  on,  so  far  as  the  work 
itself  is  concerned,  in  the  normal  and  usual  manner,  the 
*plaintiff  must  show  substantial,  or,  as  the  Master  of  [709 

owner  of  the  mansion-liouBe  and  case,  where  substantial  damages  were 
grounds  in  question  ?  Secondly,  if  it  awarded.  No  trees  had  died,  and  the 
is  so,  does  it  come  from  the  defendants'  woods  of  the  plaintiff  were  in  fair  or- 
works  ?  der  ;  nor  had  the  crops  on  the  adjoin- 
As  regards  the  first  point,  I  have  no  ing  lands  been  injured.  No  doubt  the 
doubt  whatever.  As  regards  the  second,  ovens  might  have  done  some  slight 
I  think  it  must  be  answered  in  this  damage  to  the  trees,  but  the  evidence 
way,  that  it  does  not  all  come  from  the  did  not  show  that  any  serious  damage 
defendants'  works  ;  and  I  think  it  does  had  been  done,  though  the  scientific 
not,  even  as  to  the  major  part,  come  botanists  had  said  that  there  were  signs 
from  the  defendants'  works.  I  think  of  damage,  not  however  visible  to  or- 
that  the  state  of  things,  so  far  as  re-  dinary  persons.  It  was  admitted  that 
gards  this  part  of  the  case,  was  not  some  of  the  trees  in  the  Tarwell  Hall 
substantially  altered  by  the  defendants'  Wood  did  show  signs  of  injury,  but 
works.  there  was  no  proof  that  this  was  caused 
[His  honor  then  commented  on  the  by  the  coke  ovens,  or  that  the  injury 
evidence,  coming  to  the  conclusion  that  had  not  begun  before  the  defendants' 
the  quantity  of  black  smoke  from  the  works  were  erected.] 
other  collieries  was  very  considerable  For  these  reasons  I  think  that  the 
before  the  colliery  in  question  was  es-  plaintiff  has  not  made  out  his  case  ; 
tablished,  and  that  this  colliery  did  not  and  that,  as  he  comes  here  strictly 
introduce  a  new  state  of  things,  so  far  upon  legal  grounds  to  ask  for  an  in- 
as  personal  comfort  went.  And  as  to  junction  upon  the  ground  of  substan- 
the  injury  alleged  to  be  done  to  the  tial  injury,  the  only  course  I  can  now 
wood  by  the  deleterious  gases  emited  take  is  to  dismiss  the  bill,,  and  of 
by  the  coke  ovens  in  question,  his  course  the  costs  will  follow, 
honor  was  of  opinion  that  such  injury  {})  11  H.  L.  C,  642. 
was  not  shown  as  in  the  St.  Helen's 
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the  Rolls  expressed  it,  "visible"  damage.  The  term  ** vis- 
ible "  was  ver}^  much  quarrelled  with  before  us,  as  not  being 
accurate  in  point  of  law.  It  was  stated  that  the  word  used 
in  the  judgment  of  the  Lord  Chancellor  was  "sensible."  I 
do  not  think  tliat  there  is  much  difference  between  the  two 
expressions.  When  the  Master  of  the  Rolls  said  that  the 
damage  must  be  visible,  it  appears  to  me  that  he  was  quite 
ri^ht ;  and,  as  I  understand  the  proposition,  it  amounts  to 
this,  that,  although  when  you  once  establish  the  fact  of  actual 
substantial  damage  it  is  quite  right  and  legitimate  to  have 
recourse  to  scientifie  evidence  as  to  the  causes  of  that  dam* 
age,  still  if  you  are  obliged  to  start  with  scientific  evidence, 
such  as  the  microscope  of  the  naturalist,  or  the  tests  of  the 
chemist,  for  the  purp6ses  of  establishing  the  damage  itself, 
that  evidence  will  not  suffice.  The  damage  must  be  such  as 
can  be  shown  by  a  plain  witness  to  a  plain  common  juryman. 

The  damage  inust  also  be  substantial,  and  it  must  be,  in 
m^  view,  actual ;  that  is  to  say,  the  court  has,  in  dealing 
with  questions  of  this  kind,  no  right  to  take  into  account 
contingent,  prospective,  or  remote  damage.  I  would  illus- 
trate this  by  analogy.  The  law  does  not  take  notice  of  the 
imperceptible  accretions  to  a  river  bank  or  to  the  sea-shore, 
although  after  the  lapse  of  years  they  become  perfectly 
measurable  and  ascertainable;  and  if,  in  the  course  of 
nature,  the  thing  itself  is  so  imperceptible,  so  slow,  and 
so  gradual  as  to  require  a  great  lapse  of  time  before  the  re- 
sults are  made  palpable  to  the  ordinary  senses  of  mankind, 
the  law  disregards  that  kind  of  imperceptible  operation. 
So,  if  it  were  made  out  that  every  minute  a  millionth  of  a 
grain  of  poison  were  absorbed  by  a  tree,  or  a  piillionth  of  a 
grain  of  dust  deposited  upon  a  tree,  that  would  not  afford 
a  ground  for  interfering,  although  after  the  lapse  of  a  million 
of  minutes  the  grains  of  poison  or  the  grains  of  dust  could 
be  easily  detected. 

It  would  have  been  wrong,  as  it  seems  to  me,  for  this 
court  in  the  reign  of  Henry  VI.  to  have  interfered  with  the 
further  use  of  sea  coal  in  London,  because  it  had  been  ascer- 
tained to  their  satisfaction,  or  predicted  to  their  satisfaction, 
that  by  the  reign  of  Queen  Victoria  both  white  and  red  roses 
would  have  ceased  to  bloom  in  the  Temple  Gardens.  If  some 
710]  picturesque  haven  opens  *its  arms  to  invite  the  com- 
merce of  the  world,  it  is  not  for  this  court  to  forbid  the  em- 
brace, although  the  fruit  of  it  should  be  the  sights,  and 
sounds  and  smells  of  a  common  seaport  and  ship-building 
town,  which  would  drive  the  Dryads  and  their  masters  from 
their  ancient  solitudes. 
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With  respect  to  this  particular  property  before  us,  I  ob- 
serve that  the  defendants  have  established  themselves  on  a 
peninsula  which  extends  far  into  the  heart  of  the  orna- 
mental and  picturesque  grounds  of  the  plaintiff.  If,  instead 
of  erecting  coke  ovens  at  that  spot,  they  had  been  minded, 
as  apparently  some  persons  in  the  neighborhood  on  the 
other  side  have  done,  to  import  ironstone,  and  to  erect 
smelting  furnaces,  forges,  and  mills,  and  had  filled  the 
whole  of  the  peninsula  with  a  mining  and  manufacturing 
village,  with  beershops  and  pig-styes  and  dog-kennels, 
which  would  have  utterly  destroyed  the  beauty  and  the 
amenity  of  the  plaintiffs  ground,  this  court  could  not,  in 
my  judgment,  have  interfered.  A  man  to  whom  Providence 
has  given  an  estate,  under  which  there  are  veins  of  coal 
worth  perhaps  hundreds  or  thousands  of  pounds  per  acre, 
must  take  the  gift  with  the  consequences  and  concomitants 
of  the  mineral  wealth  in  which  he  is  a  participant. 

But  in  this  particular  case  the  bill  itself  does  not  allege 
any  sentimental  case,  or  any  prospective,  contingent,  or  re- 
mote case  of  nuisance.  On  the  bill  as  it  stood,  and  on  the 
evidence  in  support  of  that  bill,  there  was  a  case  of  abso- 
lute nuisance  of  startling  magnitude.  And  on  the  affidavits 
in  support  of  his  case  it  really  seemed  to  me  scarcely  possible 
to  conceive  that  any  answer  or  any  avoidance  could  have 
been  successfully  made  by  the  defendants.  But  when  the 
case  on  the  part  of  the  defendants  came  to  be  heard,  and 
when  their  evidence  came  to  be  read,  every  observed  fact, 
and  everv  scientific  conclusion  from  the  fact,  was  directly, 
absolutely,  and  completely  traversed. 

The  only  thing  wnich,  to  my  mind,  was  unmistakeably 
established  by  the  evidence  on  both  sides  was  the  utter 
worthlessness  of  affidavit  evidence  in  such  a  case  as  this. 
The  affidavits  were  before  the  Master  of  the  Rolls,  and  were 
very  carefully  considered  by  him.  The  witnesses  who  were 
selected  on  each  side  as  tne  proper  sample  witnesses  for 
cross-examination  were  cross-examined  before  him,  and  to 
some  not  inconsiderable  extent  were  *cross-examined  [711 
by  him ;  and  after  a  hearing  extending  over  days,  and  an 
examination  very  carfuUy  conducted,  the  Master  of  the 
Rolls  came  to  the  conclusion  that  the  plaintiff  had  utterly 
failed  to  make  out  his  case,  and  that  tnere  was  no  proved 
instance  of  a  single  tree  killed  or  substantially  injured,  or 
of  a  single  blade  of  grass  burnt  or  destroyed.  That  was  the 
conclusion  to  which  he  came  upon  the  question  of  fact. 

It  appears  to  me  that,  whatever  conclusion  I  myself  might 
have  arrived  at  if  the  case  had  come  before  me  in  the  first  in- 
10  Eng.  Rep.  87 
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stance,  I  cannot  overrule  a  decision  arrived  at  by  the  Master 
of  the  Rolls  with  such  advantages  and  such  opportunities. 
Indeed,  we  were  scarcely  pressed  to  overrule  that  decision 
simpliciter. 

But  we  were  pressed  with  this — that  further  time  has  now 
elapsed  and  another  year  has  now  gone,  and  that  we  might 
send  down  a  scientific  witness,  or  scientific  witnesses,  who 
should  go  and  inspect  the  property  and  report  to  us,  either 
as  witnesses  or  as  referees.  To  my  mind  that  would  not  be 
a  satisfactory  mode  of  dealing  with  such  a  case  as  this.  I 
am  unable  to  find  any  question  or  g^uestions  which  I  could 
dictate  to  those  witnesses  upon  which  their  answers  would 
enable  me  to  determine  the  case.  They  would  not  merelj'- 
have  to  ascertain  what  there  is,  but  what  is  the  cause,  and 
how  much  of  one  particular  cause  operates  in  combination 
with  other  causes ;  and,  in  fact,  it  would  be  giving  a  new 
trial  upon  new  evidence,  based  upon  the  present  state  of 
things.  Therefore  I  could  not  give  my  voice  for  any  such 
attempt  as  that  to  solve  the  question  between  the  parties. 

In  truth,  I  should  be  very  loth  to  stop  a  great  work  of 
this  kind  where  there  is  conflicting  evidence  between  the 
parties,  except  upon  the  verdict  of  a  jury,  which  jury  would 
nave  had  the  opportunity  of  personally  visiting  and  seeing 
the  locus  in  quo  and  the  surrounding  district,  and  before 
whom  witnesses  would  give  their  evidence  viva  voce  in  opea 
court,  and  with  the  knowledge  that  they  were  giving  it  to 
persons  who  had  the  opportunity  themselves  of  knowing 
something  of  what  they  were  deposing  to. 

Then  the  question  presented  itself  whether  an  issue  should 
be  directed  to  try  the  question  of  nuisance.  An  issue  would, 
however,  hardly  be  a  just  or  proper  mode  of  trying  the  case. 
The  bill  was  filed  in  February  last  year.  An  issue  as  to 
712]  what  was  the  *state  of  things  at  the  time  when  the  plain- 
tiff invoked  the  protection  of  this  court  could  not  now  be 
satisfactorily  disposed  of  by  a  jury.  Of  this  I  am  satisfied, 
that  if  with  the  experience  of  the  year  1873,  if  with  the  ex- 
perience of  the  year  1874,  and  if  with  the  experience  of  the 
beginning  of  1875,  the  plaintiff  is  able  to  make  out  that 
there  has  been  a  substantial  wrong  done  to  him,  and  that  a 
substantial  wrong  is  continued  to  be  done  to  him,  there  is 
no  danger  of  any  mischief  for  which  he  will  not  be  able  to  get 
ample  compensation  up  to  the  time  of  the  verdict,  whether 
that  is  reckoned  in  scores  or  hundreds  or  thousands  of 
pounds.  If,  as  the  result  of  that  verdict  and  of  the  evidence 
adduced  in  that  trial,  it  should  then  appear  to  the  court  that 
it  is  a  fit  case  to  be  followed  up  by  a  mandatory  injunction, 
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that  mandatory  injunction  would  be  quite  in  time  to  arrest  the 
further  progress  of  mischief.  For  I  am  satisfied  that  if  such 
an  injunction  were  granted  in  the  year  1875,  no  landscape 
painter  or  landscape  gardner  would,  in  the  year  1876,  be 
able  to  trace  in  the  woods  and  forests  of  this  estate  the 
slightest  evidence  of  the  peril  to  which  they  had  been  in  the 
meantime  exposed. 

I  think  the  plaintiff  ought  to  be  in  the.  position  of  a  man 
who  has  been  nonsuited  at  law  for  want  of  sufficient  evi- 
dence at  the  time.  If  he  can  make  out,  with  new  mate- 
rials, or  with  better  evidence,  a  better  case  to  satisfy 
the  court,  he  is  at  liberty  to  do  so.  The  decision  of  the 
Master  of  the  Rolls,  affirmed  by  us,  will  not  prejudice  the 
plaintiff  any  more  than  by  showing  that  he  had  not,  up  to 
the  22d  of  February,  1873,  sustained  sufficient  damage  to 
warrant  a  verdict  in  an  action  on  the  case,  or  to  warrant  this 
court  in  interfering.  Further  than  that  he  is  not  prejudiced, 
except,  of  course,  that,  like  every  other  unsuccessful  liti- 
gant, he  has  to  pay  the  costs  of  his  unsuccessful  litigation. 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Rolls 
ought  to  be  affirmed,  and  that  this  appeal  should  be  dis- 
missed with  costs. 

Sir  G.  Mellish,  L.J.:  There  is  no  real  difficulty  as  to 
the  principles  on  which  this  court  should  proceed  in  decid- 
ing this  case. 

The  question  to  be  determined  is,  whether  the  plaintiff  has 
*made  out  that  in  an  action  at  law  he  could  recover  sub-  [713 
stantial  damages  for  the  nuisance  alleged  in  the  bill ;  and 
the  only  real  difficulty  is  in  distinguishing  how  much  that 
proposition  depends  upon  questions  of  fact,  and  how  much 
upon  questions  of  law.  There  is  a  difficulty  m  distinguish- 
ing precisely  what  is  a  question  of  fact  from  what  is  a  ques- 
tion of  law  in  these  proceedings  about  nuisances.  .  Indeed, 
when  certain  inferences  of  fact  have  been  established  by 
numerous  cases,  they  become,  to  a  great  extent,  very  nearly 
of  the  same  authority  as  if  they  were  propositions  of  law. 
For  instance,  it  is  not  correct  to  say,  as  a  strict  proposition 
of  law,  that  if  the  plaintiff  has  not  sustained,  or  cannot 
prove  that  he  has  sustained,  substantial  damage,  this  court 
will  give  no  relief ;  because,  of  course,  if  it  could  be  proved 
that  the  plaintiflf  was  certainly  about  to  sustain  very  sub- 
stantial damage  by  what  the  defendant  was  doing,  and  there 
was  no  doubt  about  it,  this  court  would  at  once  stop  the 
defendant,  and  would  not  wait  until  the  substantial  dam- 
ai^e  had  been  sustained.  But  in  nuisance  of  this  particular 
kind,  it  is  known  by  experience  that  unless  substantial 
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damage  has  actually  been  sustained,  it  is  impossible  to  be 
certain  that  substantial  damage  ever  will  be  sustained,  and 
therefore,  with  reference  to  this  particular  description  of 
nuisance,   it  becomes  practically  correct  to  lay  down  the 

Principle  that,  unless  substantial  damage  is  proved  to  have 
een  sustained,  this  court  will  not  interfere. 
These  principles  apply  to  the  observation  which  the  Mas- 
ter of  the  Rolls  has  made  as  to  the  damage  being  visible. 
That,  as  a  strict  proposition  of  law,  is  not  correct ;  for  if  it 
is  by  evidence  made  out  that  there  is  substantial  damage,  it 
does  not  matter  how  the  fact  of  damage  is  made  out,  whether 
by  the  eye  or  by  the  nose,  or  whether  it  is  made  out  by  the 
eve  of  a  scientific  person,  or  by  the  eye  of  anybody  else. 
But,  as  a  matter  of  fact,  in  cases  of  a  nuisance  of  this  particu- 
lar description,  unless  the  damage  is  proved  to  have  been 
sustained,  so  that,  I  will  not  say  every  ignorant  eye,  but 
every  fairly  instructed  eye  can  really  and  clearly  see  it — ^un- 
less that  is  the  case,  it  is  impossible  to  be  certain  that  the 
substantial  damage  has  actually  been  sustained.  Therefore, 
those  propositions  are,  to  my  mind,  perfectly  accurate,  and 
I  do  not  think  that  it  is  material  here  to  distinguish  how 
714]  much  of  them  *ought  now  to  be  considered  as  infer- 
ences of  fact  which  the  court  draws  from  former  cases,  and 
how  much  of  them  ought  to  be  considered  strictly  as  infer- 
ences of  law. 

On  account  of  the  great  importance  of  this  case  to  the  par- 
ties, and  on  account  of  the  great  contradiction  in  the  evi- 
dence, it  was  not  satisfactoiy  to  my  mind  to  decide  the  case 
without  in  a  great  measure  going  through  the  evidence. 
The  result  is^  that  I  am  persuaded  that  this  case  was 
thoroughly  investigated. in  tne  court  below ;  that  is  to  say, 
it  was  as  thoroughly  investigated  as  the  defective  procedure 
renders  it  possible  that  a  case  of  this  kind  should  be  investi- 
gated. It  IS  quite  obvious  that  the  Master  of  the  Rolls,  in 
coming  to  the  conclusion  which  he  did,  had  very  great  ad- 
vantage over  us  in  this  court.  The  witnesses  were  cross-ex- 
amined before  him.  He  put  numerous  questions  to  them 
himself,  to  satisfy  his  own  mind  as  to  the  particular  points 
on  which  he  required  to  be  satisfied,  and  no  doubt  he  ob- 
tained that  information  which  he  particularly  wanted.  We 
have  not  had  that  advantage.  If  such  a  decision  amounted 
to  what  in  a  court  of  law  would  be  called  a  verdict  against 
the  weight  of  evidence,  we  ought  to  interfere,  but  I  think 
that  great  weight  must,  in  cases  of  this  kind,  be  given  to  the 
decision  of  the  court  below  ;  and  unless  we  can  see.  plainly 
that  there  was  a  wrong  inference  drawn  on  a  point  of  fact, 
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we  ought  not  to  interfere  with  the  decision.  Having  read 
through  all  the  evidence,  I  cannot  say  that  on  the  evidence 
as  it  stands  I  differ  from  the  conclusion  that  the  Master  of 
the  Rolls  came  to.  [His  Lordship  then  commented  on  the 
evidence,  and  continued:]  Therefore,  I  have  no  doubt 
that  it  is  impossible  on  this  evidence,  as  it  stands,  to  do 
anything  else  than  affirm  the  judgment  of  the  Master  of 
the  Rolls. 

One  question  on  which  I  did  certainly  at  the  close  of  the 
argument  entertain  a  doubt  was,  whether  it  was  our  duty  to 
have  this  case  further  investigated,  or  to  affirm  the  judgment 
of  the  Master  of  the  Rolls.  Now,  it  would  have  been  v^ry 
difficult  for  us  to  have  sent  down  any  persons,  on  whose  opin- 
ion we  could  satisfactorily  have  relied,  to  examine  the  state 
of  the  woods.  We  should  practically,  if  we  had  done  that, 
have  been  giving  up  our  judgment  to  their  judgment,  for 
after  having  done  that,  it  would  have  been  very  difficult  for 
us  to  differ  from  what  they  had  said. 

*Then  I  considered — and  that  is  what  I  had  more  [715 
doubt  about — whether  it  was  our  duty  to  order  an  issue  to 
be  tried  at  Durham.  But  I  have  come  to  the  conclusion 
that  that  is  not  our  duly.  In  the  first  place,  the  plaintiff  at 
the  outset  had  the  choice  of  the  tribunal  which  he  would 
select.  He  could  have  brought  his  action  at  law,  and  have 
tried  it  by  a  jury  of  the  county  of  Durham,  or  he  could  bring 
his  suit  in  this  court.  He  chose  to  bring  his  suit  in  this 
court,  and  in  my  opinion  it  is  very  important  for  us  to  see, 
though  of  course  we  must  administer  equal  justice  to  both 
parties,  that  plaintiffs  do  not  get  the  power  of  stopping  very 
important  commercial  works  by  proceedings  in  this  court 
when  they  have  not  got  a  case  which  they  could  practically 
present  to  a  jury. 

Then  it  is  impossible  not  to  be  influenced  by  this  consid- 
eration, that  an  enormous  expense  has  been  incurred  by  the 
trial  in  this  court,  and  by  bringing  up  the  witnesses  to  Lon- 
don. The  Master  of  the  Rolls  has  properly  come  to  the  con- 
clusion, on  the  evidence  as  it  stands,  that  the  plaintiff  has 
not  made  out  his  case,  and  has  therefore  dismissed  the  bill. 
Would  it  be  just  and  right,  if  that  is  the  state  of  the  evidence 
on  the  case  as  it  stands,  that  we  should  begin  a  totally  new 
investigation  at  an  enormous  expense  to  the  defendants,  who 
have  simply  been  brought  here  by  the  plaintiff,  and  who  can 
say  that  it  is  not  their  fault  that  there  has  been  no  trial  by  a 
jury?  It  appears  to  me  that  it  would  be  unjust  to  the  de- 
fendants to  order  that  there  should  be  an  issue  tried  in  this 
suit,  particularly  when  we  consider  that  the  case  is  not 
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finally  decided.  If  real  damage  is  continuously  sustained, 
and  is  made  plain  and  manifest  so  that  no  one  who  sees  tho 
woods  can  doubt  it — if  that  case  does  occur — the  plaintiff 
will  not  be  without  his  remedy.  He  may  still  bring  his  ac- 
tion, and,  in  my  opinion,  he  may  bring  his  action  in  time  to 
stop  any  very  real  and  serious  damage  to  his  property. 

On  the  whole,  therefore,  I  am  of  opmionthat  the  judgment 
of  the  Master  of  the  Rolls  must  be  affirmed  and  the  appeal 
dismissed  with  costs. 

Solicitors  for  the  plaintiff :  Messrs.  Ward^  Mills  &  Wi- 
tJiaTTi, 

Solicitors  for  the  defendants :  Mr.  W.  Ford^  agent  for  Mr. 
«/".  Provd^  Bishop  Auckland, 


[Law  Reports,  9  Chancery  Appeals,  722.] 
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722]      *  Ex  parte  Holthausen.    In  re  Scheibler. 

Banhraptcy — Creditor  holding  Security — Deposit  of  English  Tide-Deeds  with  Oemum 
jrt'rrn — Lex  Loci  Coniradus — Personal  Contract  enforcible  against  Trustee. 

S.  &  Co.,  who  were  merchants  in  London  and  Shanghai,  applied  to  the  appellfuoits, 
who  were  merchants  in  Prussia,  to  open  a  credit  on  their  behalf  for  £5,000,  and 
offered  to  deposit  with  them  as  a  security  t)ie  title-deeds  of  a  house  at  Shanghai. 
The  negotiation  was  commenced  verbally,  when  all  parties  were  in  Prussia,  but  was 
concluded,  after  some  correspondence,  by  a  letter  written  by  S.  &  Co.  to  the  appel- 
lants from  London,  enclosing  the  title-deeds  of  the  house  at  Shanghai.  The  appel- 
lants accordingly  accepted  bills  drawn  by  B.  <&  Co.  and  payable  in  London.  S.  <fc 
Co.  shortly  afterwards  became  liquidating  debtors,  a  considerable  sum  being  then 
due  to  the  appellants  on  the  bills.  No  conveyance  or  memorandum  of  the  deposit 
was  made  at  the  British  Consulate  at  Shanghai,  but  the  house  remained  registered  in 
the  name  of  S.  A  Co.  The  appellants  accordingly  applied  for  an  order  that  the  trus- 
tee in  liquidation  should  convey  the  house  to  them.  Evidence  was  adduced  that^  ac- 
cording to  the  law  of  Prussia,  the  contract  was  binding  personally  on  S.  ifc  Co..  but 
that,  as  the  necessary  formalities  for  perfecting  the  security  at  Shanghai  had  not 
been  gone  through,  the  appellants  had  no  mortgage  or  lien  on  the  house : 

Heui,  by  Memsh,  L.J.,  that  the  contract  must  be  governed  by  English  law, 
and  that  the  appellants  had  a  good  security  on  the  house  by  the  deposit  of  the 
deeds: 

Held,  by  both  the  Lords  Justices,  that  whether  the  contract  was  governed  by  Eng- 
lish or  by  Prussian  law,  the  contract  was  personally  binding  on  S.  &  Co.,  and  could 
be  enforced  against  their  trustee  in  liquidation ;  and  the  court  made  an  prder  to  sell 
the  house  and  pay  the  proceeds  to  the  appellants. 

This  was  an  a|)peal  from  a  decision  of  Mr.  Registrar  Haz- 
litt,  sitting  as  Chief  Judge  in  Bankruptcy. 

Messrs.  Holthausen,  Smidt  &  Co.  (the  appellants)  were 
merchants  at  Crefeld,  in  Prussia.  Messrs.  Scheibler,  Mat- 
thaei  &  Co.  were  merchants  carrying  on  business  in  London 
and  at  Shanghai,  in  China. 
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On  the  17th  of  September,  1872,  a  negotiation  took  place 
between  Holthausen  &^  Co.  and  the  members  of  the  firm  of 
Scheibler  &  Co.,  who  were  then  at  Crefeld,  respecting  the 
opening  of  a  credit  for  £5,000  in  favor  of  the  last-mentioned 
firm.  On  that  day  Holthausen  &  Co.  wrote  a  letter  to 
Scheibler  &  Co.,  of  which  the  following  is  a  translation : 

*"  Crefeld,  17th  Sept.,  1872.  [723 
''In  continuance  of  the  interview  had  with  us,  we  are 
quite  willing  to  open  you  a  credit  of  £6,000  sterling  against 
your  depositing  the  title-deeds  of  the  house  at  Shanghai,  of 
which  amount  vou  can  dispose  bv  drafts  from  Shanghai  at 
six  months'  sigiit,  and  which  drafts  are  to  be  covered  before 
maturity.  For  these  transactions  we  shall  charge  you  with 
a  commission  at  the  rate  of  1  per  cent. 
"With  esteem, 

"Holthausen,  Smidt  &  Co." 

The  house  referred  to  in  this  letter  belonged  to  Scheibler 
&  Co.,  and  was  registered  in  their  names  at  the  British  Con- 
sulate at  Shanghai. 

On  the  28th  of  September,  Scheibler  &  Co.  wrote  a  letter 
from  London  to  Holthausen  &  Co.,  of  which  the  following 
is  a  translation : 

"31  New  Broad  Street,  London,  Sept.  28,  1872. 
"We  beg  to  refer  to  our  respects  of  yesterday,  and  to-day 
confirm  the  receipt  of  your  favor  of  the  17th  instant.  Re- 
ferring to  the  contents  of  the  same,  we  beg  to  ask  you  by 
this  letter,  whether  it  is  agreeable  to  you  if  we  now  make 
use  of  the  credit  kindly  opened  for  us  at  three  months. 
Further  drawings  will  be  effected  from  Shanghai. 
"With  high  esteem, 

"  Scheibler,  Matthaei  &  Co." 

Holthausen  &  Co.  replied  to  this  letter  by  a  letter  dated 
the  30th  of  September  in  the  following  terms  : 

"Crefeld,  30th  Sept.,  1872. 
"Crossing  our  respects  of  yesterday,  we  received  your 
favor  of  the  28th  instant,  and,  in  reply,  we  agree  to  your 
making  use  of  the  credit  opened  to  you  at  tnree  months' 
date,  after  having  sent  the  title-deeds:  self -evidently,  we 
expect  remittance  before  maturity. 

"  With  esteem, 

"Holthausen,  Smidt  &  Co." 

On  the  30th  of  October,  Scheibler  &  Co.  sent  the  title-deeds 
of  the  house  at  Shanghai  to  Holthausen  &  Co.,  with  a  letter, 
of  which  the  following  is  a  translation : 
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7241  *''  London,  30th  of  October,  1872. 

"  We  hereby  hand  you  the  title-deeds  of  our  house  and 
land  at  Shanghai,  and  the  tire  insurance  policies  of  the  same, 
and  hereby  declare  that  we  pledge  the  possession  of  the 
house  and  land  therein  described  with  you  as  security  for 
the  10  bills  of  exchange  drawn  by  us  on  you  this  day  to  the 
amount  of  thalers  34,000  (in  words  thirty-four  thousand 
thalers),  Prussian  currency,  as  well  as  security  for  the  bills 
of  renewal  to  be  drawn  subsequently  ;  and  we  and  our  heirs 
and  successors  bind  ourselves  to  cause  the  necessary  entries 
of  your  right  of  mortgage  to  be  made  in  the  Land  Kegister 
of  the  competent  Consulate  at  Shanghai  according  to  the 
law  of  mortgage,  and  to  execute  the  same  in  due  form  as 
soon  as  yon  require  us  to  do  so  during  the  period  of  these 
transactions.  We  further  bind  ourselves  to  bear  all  legal 
expenses  which  may  be  incurred  by  the  eventual  entry  of 
your  right  of  mortgage  in  the  register. 

"  Scheibler,  Matthaei  &  Co." 

On  the  2d  of  November,  Holthausen  &  Co.  acknowledged 
the  receipt  of  the  letter  and  the  title-deeds,  and  Scheibler 
&  Co.  proceeded  to  draw  bills,  which  were  accepted  by 
Holthausen  &  Co.,  payable  in  London,  under  their  under- 
taking. 

On  the  6th  of  August,  1873,  Sheibler  &  Co.  presented  a 

I)etition  for  liquidation,  and  a  trustee  was  appointed.  In  the 
ist  of  creditors  they  gave  in  the  name  of  Holthausen  &  Co. 
as  creditors  for  £11,239,  and  as  holding  as  security  certain 
silk  goods  and  the  house  at  Shanghai. 

Holthausen  &  Co.  applied  to  the  Registrar  for  an  order 
directing  the  trustee  to  cause  the  house  at  Shanghai  to  be 
assigned  and  transferred  to  them,  and  registered  in  their 
names  in  the  proper  Consulate  at  Shanghai. 

The  opinion  of  Mr.  Franken,  a  German  advocate,  was  ob- 
tained upon  the  effect  of  the  deposit  of  deeds  under  the  cir- 
cumstances above  stated  according  to  the  law  of  Prussia. 
The  result  of  his  opinion  was  that  tne  simple  deposit  of  the 
title-deeds,  not  having  been  registered  at  Shanghai,  gave  no 
right  whatever  to  the  property  itself,  and  would  give  the  re- 
cipient of  the  letter  no  "deducible  prefereutial  right  in 
respect  of  any  transferred  valuable  sud- mortgage  or  secu- 
725]  rity,"  and  must  remain  without  effect  so  far  as  *the 
other  creditors  of  Scheibler  &  Co.  were  concerned.  But  he 
was  of  opinion  that  it  was  personally  binding  on  Scheibler 
&  Co.,  who  could  not  demand  to  have  the  title-deeds  re- 
turned until  they  had  quite  paid  off  the  debt  to  Holthausen 
&  Co.     His  opinion  concluded  as  follows:     '^Everj- thing 


Vol.  IX.]  CHANCERY  APPEALS.  697 

L.JJ.  Ex  parte  Holthauseu.     In  re  Scheibler.  18'74 

considered,  I  am  of  opinion  that  Holthausen  &  Co.  are  jus- 
tified in  retaining  and  in  considering  as  "hand  security" 
the  acquired  title-deeds  received  by  them  from  Scheibler  & 
Co.,  but  that  they  can  receive  very  little  from  the  same,  inas- 
much as  they  have  no  sub-mortgage  or  prior  right  in  respect 
of  the  ground  property  itself." 

Under  these  circumstances  the  Registrar  refused  to  make 
the  order,  being  of  opinion  that  as,  according  to  the  Prus- 
sian law,  Holthausen  had  no  lien  on  the  house  at  Shanghai, 
the  English  court  could  not  give  them  any  assistance  to  ob- 
tain possession  of  the  house. 

Holthausen  &  Co.  appealed  from  this  decision. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Latham,  for  the  appel- 
lants :  This  is  an  English  contract,  and  must  be  regulated 
by  English  law.  It  is  true  that  the  negotiation. was  begun 
in  Prussia,  but  the  contract  was  concluded  in  England  by 
the  letter  of  the  28th  of  September,  1872,  and  the  deposit 
was  actually  made  in  England  by  the  letter  of  the  30th  of 
October,  for  the  security  was  complete  when  that  letter  was 
posted.  Moreover,  the  bills,  though  accepted  in  Prussia, 
were  drawn  in  England,  and  were  payable  here.  The  whole 
transaction,  therefore,  must  be  governed  by  English  law : 
Ex  parte  PoUard  (') ;  SnaitJi  v.  Mingay  (") ;  Russell  v.  Rus- 
sell C).  The  creditors,  therefore,  have  a  good  charge  upon 
the  debtors'  house,  and  they  are  entitled  to  enforce  it  against 
the  trustee.  The  late  case  of  Coote  v.  Jecks  (*)  is  precisely  in 
point. 

Mr.  WiusloWy  Q.C.,  and  Mr.  W.  F.  Rdbiuson,  lot  the 
trustee :  The  contract  was  made  in  Germany,  and  must  be 
regulated  by  German  law.  The  final  acceptance  of  the  offer 
was  made  in  Prussia  by  the  letter  of  the  30th  of  September, 
1872,  and  the  *bills  drawn  were  accepted  in  Prussia.  [726 
It  therefore  made  no  difference  that  the  deposit  of  deeds 
was  made  in  England ;  it  was  only  a  step  in  carrying  out 
the  contract.  It  is  also  clear  that  all  parties  intended  the 
contract  to  be  according  to  German  law.  They  were  all  na- 
tives of  Germany  and  carried  on  the  correspondence  in  Ger- 
man, although  the  debtors,  for  the  convenience  of  their 
business,  resided  in  London ;  and  the  intention  of  the  par- 
ties regulates  the  law  of  the  contract,  whatever  the  place 
may  be  where  it  is  concluded :  Albion  Insurance  Company 
V.  Mills  (•) ;  Oibson  v.  Oeerbury  (•) ;  Green  v.  Ingham  ('). 

(')  1  Mont  <b  Ch.,  289.  (»)  8  Wils.  A  Shaw  Sc.  App.,  218. 

(*)  I  M.  AS.,  87.  (•)  7  M.  A  W.,  666. 

(3)  I  W.  A  T.  L.  C,  8d  ed.,  608.  O  Law  Rep.,  2  C.  P.,  625. 

(■»)  Law  Rep.,  13  Eo^  697. 

lU  Eno.  Kep.  88 
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If  the  contract  is  to  be  regulated  according  to  German  law, 
it  is  clear  from  the  opinion  of  the  German  advocate  that  no 
relief  can  be  obtained  against  the  trustee,  whatever  personal 
remedy  the  appellants  may  have  had  against  the  debtors  be- 
fore the  insolvency. 

Sir  W.  M.  James,  L.  J.:  It  appears  to  me  that  for  the 
purpose  of  deciding  this  case  it  is  wholly  immaterial  whether 
the  contract  is  a  German  contract  or  an  English  contract,  or 
whether  it  is  to  be  determined  by  German  law  or  by  English 
law,  except  as  to  one  particular  which  I  shall  refer  tOy-  as  to 
the  English  law  of  bankruptcy.  We  are  dealing  with  the 
law  of  oankruptcy  as  it  is  administered  in  this  court  with 
regard  to  an  English  bankruptcy,  irrespective  of  the  law  of 
any  foreign  country  ;  and  the  law  of  England  is,  that,  with 
certain  exceptions,  the  trustee  in  bankruptcy  is  bound  by 
all  the  equities  which  affect  a  bankrupt  or  a  liquidating 
^  debtor  ;  that  is  to  say,  if  a  bankrupt  or  a  liquidating  debtor, 
'  under  circumstances  which  are  not  impeachable  under  any 
particular  provision  connected  with  his  bankruptcy  or  insol- 
vency, enters  into  a  contract  with  respect  to  his  real  estate 
for  a  valuable  consideration,  that  contract  binds  his  trustee 
in  bankruptcy  as  much  as  it  binds  himself.  It  therefore  ap- 
pears to  me  that  if  these  debtors  are  bound  their  trustee  is 
also  bound ;  and  there  is  no  suggestion  whatever  that,  ac- 
cording to  either  the  German  law  or  anything  known  to  the 
English  law,  if  a  man  enters  into  a  contract  for  valuable  con- 
727]  sideration  that  he  *will  convey  and  assign  certain 
property  and  will  do  all  necessary  acts  for  conveying  it,  he 
could  not  be  compelled,  being  solvent,  to  complete  the  con- 
tract according  to  the  terms  of  it.  The  German  lawyer  does 
not  suggest  anything  to  the  contrary,  and  I  myself  do  not 
believe  that  there  is  any  law  in  any  civilized  country  in  the 
world  which  says  that  any  party  to  such  a  contract,  prop- 
erly evidenced,  is  not  bound  by  it.  If  that  is  so,  the  debt- 
ors were  personally  bound  by  the  contract  at  the  moment 
when  their  liquidation  commenced.  They  ought  to  have  ful- 
filled it ;  and  that  a  bill  could  have  been  filed  against  them 
in  this  country  to  have  compelled  them  to  fulfil  that  con- 
tract, is  beyond  all  question.  In  this  country,  in  an  English 
bankruptcy  the  trustee  stands  exactly  in  the  same  position 
as  the  bankrupt  himself  stands  in,  and  therefore  his  trustee 
is  bound  to  perfonn  the  contract  in  exactly  the  same  way  as 
he  himself  was  bound  to  perform  it. 

I  am,  therefore,  of  opinion  that  the  creditors  moving  are 
entitled  to  have  the  benefit  of  the  security.     It  is  suggested 
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by  Mr.  Winslow  that  the  property  ought  to  be  sold  and  the 

eroceeds  given  to  the  appellants ;  and  I  think  that  would 
e  the  right  thing  to  do. 

Sir  G.  Mellish,  L.J.:  I  am  also  of  opinion  that  the  ap- 
plicants in  this  case  are  entitled  to  the  security  they  claim, 
and  I  think  they  are  entitled  to  it  on  both  grounds.  I  think, 
in  the  first  place,  that  this  contract  is  to  be  construed  accord- 
ing to  the  English  law ;  and,  secondly,  even  if  it  is  to  be 
construed  according  to  German  law,  I  think  it  is  made  out 
that  it  is  personally  binding  upon  the  person  who  made  it 
according  to  the  German  law  ;  and  if  it  is  personally  bind- 
ing, then  this  court,  exercising  the  Enfflisn  law  oi  bank- 
ruptcy where  the  bankruptcy  takes  place,  will  say  that 
that  which  is  personally  binding  upon  the  debtor  is  also 
binding  upon  his  trustee. 

Now,  in  my  opinion  this  contract  is  to  be  construed  ac- 
cording to  the  English  law,  for  this  reason :  It  is  perfectly 
true  that  it  is  made  by  letters  which  passed  between  parties 
in  Germany  and  parties  in  London ;  but  the  object  of  the 
letters  is  that  the  parties  who  carry  on  business  in  London 
may  give  a  valid  security  to  the  *parties  who  carry  on  [728 
business  in  Genuany;  and  the  security  which  is  proposed  to 
be  given  is  a  deposit  of  a  lease  of  property  not  in  Germany, 
but  of  property  in  Shanghai.  Now  a  security  by  way  of 
deposit  of  title-deeds  is  a  perfectly  well-known  security  ac- 
cording to  English  law,  and  when  a  man  carrying  on  busi- 
ness in  London  offers  to  give  a  security  well  known  to  the 
English  law  and  according  to  the  forms  of  the  English  law, 
it  appears  to  me  that  it  would  be  in  the  highest  degree  un- 
just to  resort  to  a  foreign  law  for  the  purpose  of  maEing  the 
security  bad,  because  the  foreign  law  is  ignorant  of  any 
such  security,  and  when  nobody  can  tell  exactly  what  the 
effect  of  the  security  would  be  according  to  the  foreign  law. 
Therefore  I  think  this  case  can  fairly  be  decided  upon  this 
ground,  that,  looking  at  the  nature  of  the  security  that  was 

fiven,  and  looking  at  the  letter  of  the  30th  of  October,  1872, 
y  which  the  deeds  were  deposited,  and  which  was  written 
in  London  and  posted  in  London,  this  ought  to  be  construed 
to  be  an  Euglish  security. 

But,  supposing  that  is  not  so,  I  also  agree  in  the  ground 
that  has  been  taken  by  the  Lord  Justice,  that  this  contract 
was  personally  binding  upon  those  who  signed  the  agree- 
ment to  deposit  the  deeds,  and  who  signed  it  as  a  personal 
contract.  It  is  binding  upon  them  ;  and  I  think  the  rule  of 
law  is,  that  as  it  is  personally  binding  upon  them,  it  should 
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be  carried  out  as  against  their  trustee  after  they  have  be- 
come bankrupts  or  liquidating  debtors. 

Solicitors  for  the  appellants :  Messrs.  Freshjields  &  Wil- 
liams. 

Solicitors  for  the  respondents :  Messrs.  HollamSy  Son  & 
Coward. 


[Law  Reports,  9  Chancery  Appeals,  729.] 
L.JJ.,  August  6,  1874. 

729]  *  Williamson  v.  Williamson. 

lAUt — Auigwmeni — Comeid — Under-letise — Covenani    against     Assignment — lAeenge. 

The  lease  of  certain  mines  contained  a  covenant  that  the  lessee  should  not,  without 
the  consent  of  the  lessor,  let  or  assign  the  mines.  The  lessor  granted  to  the  l^aee  a 
license  to  sub-let  a  part,  but  the  license  provided  that  this  should  not  authorize  any 
further  letting  or  assigning  of  the  part  of  the  mines,  the  subject  of  the  license,  with- 
out such  consent  as  was  required  by  the  lease.  The  lessee  then  agreed  to  sub-let  to 
an  under-lessee  the  part  of  the  mines  the  subject  of  the  license,  the  under-lease  to 
contain  provisions  in  all  respects  like  those  in  the  original  lease : 

SembU,  that  neither  under  the  lease  nor  under  the  license  would  the  under-lessee 
be  prevented  from  letting  or  assigning  without  the  consent  of  the  ori^nal  lessor: 

Held,  that  according  to  the  o^eement  the  under-lease  ought  to  contain  a  covenant 
by  the  under-lessee  against  letting  or  assigning  without  the  consent  of  the  lessee,  and 
not  a  covenant  against  letting  or  assigning  without  ihe  consent  of  the  lessor. 

Order  of  Bacon,  V.C.,  reversed. 

By  an  indenture  of  lease  dated  the  20th  of  April,- 1861, 
Viscount  Sidmouth  demised  unto  H.  H.  Williamson,  his 
executors,  administrators,  and  assigns  (therein  called  the 
lessee  or  lessees),  certain  mines  of  coal  and  ironstone  for  a 
term  of  forty  years  from  the  29th  of  September,  1860.  The 
lease  contained  a  proviso  that  if  the  rents  or  compensations, 
or  any  part  thereof  respectively,  should  have  been  unpaid 
for  sixty  days  after  the  days  of  payment ;  "or  if  the  lessee 
or  lessees,  or  any'of  them,  shall  at  any  time  or  times  there- 
after during  the  said  term  set,  let,  or  part  with  possession  of 
the  said  premises  hereby  demised,  or  any  part  or  parts  thereof, 
or  transfer  these  presents  for  all  or  any  part  of  the  term 
hereby  granted  to  any  person  or  persons  whomsoever,  with- 
out the  consent  in  writing  of  the  said  Lord  Sidmouth,  his 
heirs  or  assigns,  for  that  purpose  first  had  and  obtained,  save 
and  except  to  a  wife,  child  or  children,  or  to  a  partner  or 

gartners,"  or  in  case  the  lessee  or  lessees  should  be  adjudged 
ankrupt,  &c.,  ''  then,  and  in  any  of  the  said  cases,  it  shall 
730]  and  may  be  lawful  for  the  said  Viscount  *Sidmouth, 
his  heirs  or  assigns,  to  re-enter  upon  the  demised  premises 
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and  take  possession  thereof,  and  also  to  work  and  win  and 
get  the  mines  and  minerals  thereby  demised,  and  sell  and 
convert  the  same  to  and  for  his,  her,  or  their  own  nse  and 
benefit,  and  from  thenceforth  the  term  of  forty  years,  and 
all  right  and  interest  thereby  granted  or  demised,  or  in- 
tended so  to  be,  and  every  clause,  covenant,  and  agreement 
therein  contained  should  cease,  determine,  and  be  absolutely 
void  to  all  intents  and  purposes  whatsoever,  except  for  the 
purpose  of  recovering  arrears  of  rent  and  compensation  for 
any  breach  of  the  covenants,  provisions,  or  agreements 
therein  contained."  Thelease  also  contained  a  correspond- 
ing covenant  by  H.  H.  Williamson,  the  lessee,  not  during 
the  said  term  to  set,  let,  or  part  with  the  possession  of  the 
said  premises,  except  as  aforesaid,  without  the  license  or 
consent  of  the  said  Viscount  Sidmouth,  his  heirs  or  assigns, 
in  writing. 

On  the  17th  of  June,  1871,  Lord  Sidmouth  granted  to  J. 
H.  Williamson  (the  executor  of  H.  H.  Williamson,  who  was 
then  dead),  a  license  to  under-let  to  George  Baddeley  cer- 
tain parts  of  the  property  comprised  in  the  lease,  for  any 
term  of  years  short  of  the  whole  term  created  by  the  lease, 
but  it  was  declared  by  the  license  that  it  should  not  author- 
ize any  further  letting  or  assigning  or  other  parting  with  the 
possession  of  the  lands  thereby  licensed  to  be  sub-let,  or  any 

{)art  thereof,  without  such  consent  as  was  required  by  the 
ease  with  respect  to  assigning  and  under-letting  of  the 
lands  thereby  leased. 

On  the  21st  of  July,  1871,  J.  H.  Williamson  agreed  to 
grant  to  George  Baddeley  an  under-lease  of  the  mines  com- 
prised in  the  license,  for  the  term  of  twenty-nine  years  and 
a  half  from  the  23d  of  March,  1871,  at  the  rents  and  royal- 
ties therein  mentioned,  with  a  proviso — 

''That  in  such  under-lease  shall  be  contained  the  like  pro- 
visions, conditions,  and  stipulations,  in  all  respects,  as  are 
contained  in  the  said  recited  indenture  of  lease,  except  the 
covenant  on  the  part  of  the  lessee  to  leave  a  barrier  between 
the  mines  thereby  demised  and  the  mines  under  the  adjoin- 
ing lands." 

J.  H.  Williamson  afterwards,  with  the  consent  of  Lord 
Sidmouth,  sold  his  interest  under  the  original  lease  to  the 
Chatterley  Iron  Company. 

*A  dispute  arose  between  the  Chatterley  Iron  Com-  [731 
panyana  Baddeley  as  to  the  frame  of  Baddeley' s  under- 
lease under  his  agreement.  Baddeley  proposed  to  have  a 
covenant  that  he  would  not  i|nder-let  without  the  consent  of 
Lord  Sidmouth ;  the  company  maintained  that  under  the 
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agreement  there  ought  to  be  a  covenant  by  Baddeley  not  to 
under-let  without  the  consent  of  the  company. 

It  appeared  that  Baddeley  had  agreed  to  assign  his  sub- 
lease, and  had  obtained  the  consent  of  Lord  Sidmouth  to 
the  assignment. 

The  question  as  to  the  frame  of  the  under-lease  came  be- 
fore the  court  under  a  summons  in  the  suit  of  Williamson 
V.  Williamson^  which  had  been  instituted  for  the  adminis- 
tration of  the  estate  of  H.  H.  Williamson ;  and  the  Vice-Chan- 
cellor  Bacon  held  the  covenant  ought  to  be  that  Baddeley 
would  not  under-let  without  the  consent  of  Lord  Sidmouth, 
as  reported  (*). 

The  Chatterley  Iron  Company  appealed. 

'Mx,.Eddis,  Q.C.,  Mr.  Chiity,  Q.Cf.,  (Mr.  White?Leadvf\t}o. 
them),  for  the  Chatterley  Iron  Company :  We  say  that  we 
must  be  able  to  control  our  own  lessees,  otherwise  they  may 
assign  to  a  pauper  or  to  some  most  obnoxious  person.  It  is 
clearly  the  meaning  of  our  agreement  that  the  sub-lease  is 
to  be  m  the  same  form  as  the  lease,  the  names  of  the  parties 
only  being  changed.  That  is  the  settled  practice:  Jarm. 
Byth.  (') ;  Dav.  Free.  ("). 

Mr.  Joshua  Williams^  Q.C.,  Mr.  Kay^  Q.C.,  Mr.  White- 
horn  with  them),  for  Mr.  Baddeley  :  None  of  the  precedent 
books  say  that  such  a  covenant  is  usual,  and  of  course  the 
precedents  only  apply  to  the  particular  case.  Such  cove- 
nants are  very  onerous,  and  will  be  construed  strictly : 
Church  V.  Brown  (').  There  was  no  intention  to  import  into 
the  under-lease  more  than  enough  to  prevent  the  forfeiture 
of  the  original  lease.  Lord  Sidmouth  must  be  entitled'  to 
have  a  responsible  tenant,  or  else  the  under-lessees  can  at 
732]  once  assign  to  any  *one.  The  under-lessees  are  not  to 
be  subject  to  the  double  control  of  the  Chatterlev  Iron 
Company  and  of  Lord  Sidmouth.  Supposing  that  the  per- 
son whose  consent  was  required  had  not  been  Lord  Sid- 
mouth, but  some  other  person,  how  would  it  have  then 
been? 

Mr.  Batten^  Mr.  Eoeritiy  and  Mr.  E.  R.  CooTc^  for  other 
parties. 

Sir  W.  M.  James,  L.J.:  I  am  unable  to  concur  in  the 
judgment  which  the  Vice-Chancellor  has  pronounced  in  this 
matter. 

The  Vice-Chancellor  appears  to  me  to  have  fallen  into  an 
error  in  considering  that  Lord  Sidmouth,  after  he  has  once 
granted  a  license,  has  anything  whatever  to  do  with  this 

(>)  Law  Rep.,  17  Eq.,  649.  («)  Vol.  v.,  p.  176. 

(*)  Vol  iv.,  p.  673.  O  16  Ves.,  268,  265. 
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under-lease,  adding  that  the  license  was  not  to  authorize  any 
further  dealings  ;  that  is  to  say,  that  nobody  could  rely  on 
the  license  as  authorizing  anything  else  to  be  done  with  the 
property.  That  of  course  leaves  the  parties  entirely  on  their 
rights,  independently  of  that  license.  It  is  said  that  the 
words  of  the  license  meant  that  the  under-lessee  was  not  to 
deal  with  the  property  without  Lord  Sidmouth's  further 
license.  There  are  no  such  words  in  the  license,  and  there  is 
nothing  in  my  mind  from  which  any  such  meaning  can  be 
extracted  from  the  license.  It  says  simply  this,  '^Ihave 
granted  that  license  to  do  something,  it  snail  not  authorize 
you  to  do  anything  else." 

But,  independently  of  that  license,  how  does  the  matter 
stand  with  regard  to  the  under-lessee?  I  am  clearly  of 
opinion  that  the  under-lessee  is  in  no  way  bound  by  the  ori- 
ginal stipulations  as  to  assignment  in  the  lease.  Tiie  words 
are,  that  the  lessee,  his  executors,  administrators,'  or  assigns 
(the  words  lessee  or  lessees  impl^  executors,  administrators, 
or  assigns),  shall  not  do  a  certam  thing.  Beyond  all  ques- 
tion, that  is  a  bargain  between  the  lessor  and  the  lessee,  and 
does  not  extend  to  anything  affecting  the  estate  of  the  un- 
der-lessee, between  whom  and  the  original  lessor  there  is  no 
privity  whatever.  There  is  no  privity  of  contract  and  no 
right.  That  being  so,  Lord  Sidmouth  has  nothing  whatever 
to  do,  as  it  seems  to  me,  with  the  under-lessee,  and  nothing, 
*therefore,  it  appears  to  me,  can  be  imported  into  [733 
the  consideration  of  this  question  arising  from  any  supposed 
necessity  of  protecting  Lord  Sidmouth's  interests  or  making 
the  agreement  as  if  it  were  a  tripartite  agreement  between 
the  lessor  arid  the  lessee  and  Lord  Sidmouth.  I  can  see  no 
ground  for  introducing  Lord  Sidmouth  into  the  transaction 
after  he  has  once  granted  the  license  and  that  license  has 
authorized  that  which  is  proposed  to  be  done. 

This  being  so,-^e  have  an  agreement  between  a  man  who 
has  property  to  let  and  a  man  who  is  minded  to  take  that 
property  on  lease.  It  is  utterly  immaterial  that  the  man 
who  has  the  property  to  let  is  "himself  only  a  lessee  for  a  / 
term.  Upon  the  construction  of  the  agreement  it  appears 
to  me  that  the  agreement  on  the  under-lease  is  to  be  consid- 
ered exactly  in  the  same  way  as  if,  instead  of  being  an 
agreement  between  a  lessee  and  an  under-lessee,  it  had  been 
an  agreement  between  Lord  Sidmouth  in  respect  of  some 
adjoining  property,  and  some  new  person  who  has  taken  that 
adjoining  property,  as  to  which  he  has  said,  ''  I  will  let  vou 
the  property  upon  such  and  such  terms,  and  the  lease  shall 
contain  exactly  the  same  provisions,  conditions  and  stipu- 
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lations  as  are  contained  in  the  lease  which  I  have  granted  to 
Mr.  Williamson."  To  my  mind  there  could  be  no  doubt  in 
a  case  of  that  kind  that  every  covenant  was  to  be  introduced 
exactly,  transcribing  them  from  one  to  another,  merely 
changing  the  names  so  as  to  introduce  the  proper  lessor  and 
the  proper  lessee. 

In  this  case,  there  being  a  lease  from  the  superior  land- 
lord to  the  lessee,  the  lessee  says,  "  I  will  grant  you  an  un- 
der-lease ;  you  have  seen  my  original  lease ;  we  will  have 
no  quarrel  about  what  are  usual  or  proper  clauses  ;  there  is 
a  thing  in  writing — an  existing  lease — and  my  bargain  with 
you  is  that  that  which  is  contained  in  that  existing  lease 
shall  be  contained  in  the  lease  I  propose  to  grant  to  you." 
It  is  just  the  same  as  if  they  had  taken  any  other  lease  be- 
tween any  other  two  persons  in  the  world,  and  said,  *'That 
is  the  form  of  the  lease  which  is  to  bind  us."  This  is  not  a 
question  of  doubt  or  of  ambiguity ;  there  is  no  agreement 
which  we  are  not  to  strain,  or  upon  which  we  are  to  put 
a  liberal  interpretation  in  favor  of  one  party  or  the  other ; 
but  the  proviso  is  plain,  bare,  and  unambiguous,  that  the 
one  written  document  is  to  be  the  model  irom  which  the 
734]  other  written  *docuiiient  is  to  be  copied,  with  the 
proper  alteration  of  names,  dates  and  sums.  This  proviso 
IS  exactly  on  the  same  footing  as  the  proviso  for  re-entry 
for  breach  of  contract,  or  the  clauses  about  rendering  ac- 
counts or  permitting  visits  to  the  mines,  or  all  the  other  nu- 
merous clauses  which  are  found  in  a  mining  lease ;  and  we 
cannot  legitimately  or  properly  be  influenced  in  our  own 
view  as  to  what  is  the  construction  of  a  written  document 
by  the  fact  that  some  of  the  partite  may  have  got  them- 
selves into  some  complication  or  diflBculty  because  they  have 
been  acting  on  a  dinerent  view  of  the  proper  construction 
of  the  document. 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor 
ought  to  be  reversed,  and  that  the  proviso  and  the  covenant 
against  alienation  ought  to  stand  with  the  name  of  the  Chat- 
terley  Iron  Company,  and  not  the  name  of  Lord  Sidmouth 
as  the  person  to  give  his  consent. 

Sir  Cr.  Mellish,  L.  J.:  I  am  of  the  same  opinion. 

I  think  that  according  to  the  true  construction  of  the  ori- 
ginal lease  by  Lord  Sidmouth  to  Williamson,  no  right  of 
re-entry  is  given  to  Lord  Sidmouth  in  the  event  of  an  under- 
lessee  of  W  illiamson,  when  a  proper  license  has  been  given, 
selling  or  transferring  his  under-lease. 

The  lease  first  demises  the  premises  to  Williamson,  his 
executors,   administrators  and  assigns,    to  be  thereinafter 
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called  the  lessee  or  lessees,  so  that  the  words  '*  lessee  or  les- 
sees" throughout  the  lease  are  to  include  Williamson,  his 
executors,  administrators  and  assigns,  and  then  the  proviso 
for  re-entry  is :  [His  Lordship  then  read  it.]  Now  the  pro- 
viso for  re-entry  on  assignment  has  always  been  strictly  con- 
strued by  courts  of  law,  and  cannot  be  carried  beyond  the 
plain,  terms  of  the  proviso  itself.  Here  the  proviso  for  re- 
entry as  applicable  to  this  subject  is,  if  the  lessee  or  lessees, 
that  is  to  say,  if  Williamson,  his  executors,  administrators, 
or  assigns,  shall  part  with  the  premises,  or  any  part  thereof, 
to  any  other  person  or  persons,  but  it  does  not  say,  ''if  the 
under-lessee  who  may  claim  under  such  lessee  shall  part 
with  them  ;"  and,  in^my  opinion,  that  restriction  cannot,  by 
construction,  be  made  to  extend  to  any  under-lessee. 

*That  seems  to  me  to  be  confirmed  by  this,  that  all  [735 
the  subsequent  words  clearly  apply  only  to  the  lessee  and 
lessees,  and  not  to  the  under-lessee  and  under-lessees.  For 
instance,  the  exception  as  to  a  wife,  child  or  children,  or 
partner  or  partners.  That  plainly  means  a  wife,  child  or 
children,  or  partner  or  partners  of  the  original  lessee  or  of 
his  assigns,  that  is  to  say,  Williamson,  his  executors,  ad- 
ministrators, or  assigns,  and  never  would  be  construed  to 
apply  to  the  under-lessee.  So  also  the  provision  about 
banltruptcy  does  not  apply  to  an  under-lessee.  I  am  of 
opinion,  therefore,  that  there  is  no  forfeiture  by  an  under- 
lessee  parting  with  the  property  without  the  consent  of 
Lord  Sidmouth. 

Then  that  being  so,  the  license  must  clearly  be  construed 
with  reference  to  the  lease.  Even  if  the  license  had  pro- 
fessed to  do  so,  it  could  not  have  given  a  right  of  re-entry 
not  given  by  the  original  lease ;  but  I  do  not  think  that  it 
professes  to  do  so.  The  license  is  not  to  be  extended  be- 
yond what  it  expressly  states.  It  is  not  a  license  for  the 
particular  term  granted,  but  for  any  term  ;  and  for  aught 
that  appears,  it  might  have  been  a  short  term  or  long  term, 
or  it  might  have  been  forfeited  or  surrendered,  and  a  ques- 
tion might  have  arisen  whether  the  lessees  could  then  make 
another  under-lease. 

That  being  the  construction  of  the  lease  and  of  the  license, 
it  appears  to  me  that  there  is  no  difficulty  at  all  in  constru- 
ing the  particular  clause  in  the  agreement  between  the  les- 
see and  the  under-lessee.  In  the  first  place,  it  seems  to  me 
utterly  impossible  to  construe  that  agreement  so  as  not  to 
include  a  covenant  against  assigning,  because  it  is  to  contain 
the  like  provisions,  conditions  and  stipulations  in  all  respects 
except  one  in  particular  that  is  mentioned.  It  is  impossible 
10  Eng.  Eep.  89 
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to  say  that  the  power  of  re-entry  in  the  case  of  an  assign- 
ment without  consent  is  not  one  of  the  provisions,  con- 
ditions and  stipulations.  Therefore,  plainly  the  right  of  re- 
entry, if  there  iij  an  assignment  or  underlease,  must  be 
inserted. 

Then  whose  name  is  to  be  put  in  ?  Surely  it  must  be  the 
name  of  the  person  who  is  the  lessor  in  that  lease  which  is 
to  be  made.  Indeed,  I  have  very  great  doubts,  even  if  the 
original  lease  from  Lord  Sidmouth  and  the  original  license 
bore  a  different  construction  from  what  they  do,  whether 
736]  the  words  are  not  so  clear  *that  it  would  be  impos- 
sible to  construe  them  otherwise.  If  it  turned  on  the  con- 
struction of  the  agreement  alone,  without  any  reference  to 
the  original  lease  and  license,  I  should  consider  these  words 
too  clear  to  admit  of  anv  other  construction.  It  would  be 
most  unusual  to  make  the  license  to  be  given  by  anybody 
except  the  person  who,  beyond  all  question,  is  the  only  per- 
son \^ho  can  exercise  the  power  of  re-entry,  namely,  tne  les- 
see and  his  assignee.  It  would  be  a  most  arbitrary  and 
extraordinary  provision  (I  do  not  sav  it  would  not  be  good  if 
found  in  express  terms)  to  require  the  consent  of  any  j>erson 
but  the  owner  of  the  reversion,  as  he  alone  can  act  if  the 
covenant  is  broken.  I  have  no  doubt  that,  according  to  the 
proper  construction  of  the  agreement,  it  is  the  consent  of 
the  under-lessor  that  is  to  be  required. 

Solicitors  for  the  Chatterley  Iron  Company:  Messrs. 
Wortkingtan^  JSvans  &  Cook. 

Solicitors  for  ^Mr.  Baddeley :  Messrs.  Lewis,  Munns  & 
Longden. 

Solicitors  for  Mr.  Williamson :  Messrs.  WedlaJce  &  Letts. 


[Law  Reports,  9  Chancery  Appeals,  739.] 
L.JJ.,  May  26,  26,  18H. 

739]  *BuLLEY  V.  Bulley. 

[1872    B.     228.] 

General  Devise — Proof  of  Seuin — Evidence — Admiaeiotw — Setting  aside  Deed — Pwrthaaer 
for  Valuable  Consideration — Jurisdietioti. 

A  testator  who  died  in  1760,  made  a  general  devise  of  freeholds  and  copyholds  to 
his  daughter  in  tail.  His  grandson  was  in  1783  admitted  to  the  copyholds  as  tenant 
in  tail,  and  was  proved  to  have  been  in  1833  in  possession  of  the  copyholds  and  of 
certain  freehi)lds  then  held  therewith.  He  made  a  will  purporting  to  devise  these 
freeholds  and  copyholds,  and  died  in  1840.  His  brother  and  heir  in  1841  executed  a 
deed  purporting  to  be  for  the  purpose  of  barring  any  estates  tail  in  the  freeholds,  where- 
by he  conveyed  the  freeholds  to  the  devisee  under  the  will,  and  covenanted  to  surren- 
der the  copyholds.  This  deed  was  not  enrolled,  but  the  devisee  was  admitted  to  the 
copyholds.    The  devisee  died  intestate,  and  his  brother  succeeded  him  as  his  heir. 
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and  made  a  will  purporting  to  devise  the  freeholds  and  the  copyholds  in  fifths,  the 
plaintiff  taking  one-fifth  and  the  defendant  another  fifth.'  Tlie  defendant  afterwards 
Agreed  to  buy  the  plaintiff's  one-fifth,  and  a  conveyance  was  made  by  her  conveying 
to  the  defendant  her  one-fifth  and  all  her  estates  and  shares  in  tlie  land,  neither  of 
them  being  aware  of  the  earlier  tiile.  Four  years  afterwards  the  deed  purporting  to 
bar  the  estate  tail  was  found,  anq  thereupon  the  defendant  resquested  the  plaintiff, 
who  was  heir  in  tail  of  the  original  testator,  to  confirm  the  sale,  and  sent  to  her  the  draft 
of  a  deed  reciting  that  the  original  testator  was  *seised  in  fee  of  the  freeholds  [T40 
and  devised  them,  and  that  she  was  tenant  in  tail.  She  then  filed  a  bill  to  have  her 
conveyance  set  aside  and  to  be  declared  tenant  in  tail  of  the  freeholds : 

HeUl,  that  the  conveyance  by  the  plaintiff  of  the  fee  in  the  whole  when  she  had 
intended  to  convey  one-fifth  only  might  embarrass  her  in  proceeding  at  law,  and  that 
thia  court  must  determine  the  question ;  but 

Held^  that  the  plaintiff  was  bound  to  show  that  the  original  testator  was  seised  in 
fee  of  the  freeholds  claimed  by  her,  and  that  as  she  had  not  done  so,  her  bill  must 
be  dismissed : 

Held,  that,  under  the  circumstances,  the  sending  by  the  defendant  of  the  draft 
deed  stating  that  the  original  testator  was  seised  in  fee  was  not  an  admission  by  the 
defendant  of  the  fact. 

The  effect  of  admissions  discussed. 

The  defendant  had  conveyed  his  estate  to  mortgagees : 

Hdd,  that  they,  as  purchasers  for  valuable  consideration  without  notice,  could  not 
be  interfered  with. 

Decree  of  Bacon,  V.C.,  affirmed. 

This  was  a  suit  respecting  about  fifteen  acres  of  land, 
forming  part  of  a  farm  called  Ashman's  Farm,  at  Wood- 
ham  Walters. 

John  Raven,  who  died  in  1760,  was  in  the  bill  alleged  to 
have  been,  at  the  date  of  his  will  and  at  his  death,  seised  or 
otherwise  well  entitled  to  Ashman's  Farm,  whereof  part  was 
freehold  and  part  copyhold. 

John  Raven's  vrill,  dated  in  1746,  contained  this  devise: 

''Also  I  give  and  devise  all  and  every  my  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  whatso- 
ever, as  well  freehold  as  copyhold,  and  wheresoever  situ- 
ate, lying  or  being,  unto  my  loving  daughter  Mary  Raven, 
and  the  neirs  of  her  body  lawfully  to  be  begotten,  forever ; 
and  in  default  of  such  issue,  I  give  and  devise  the  same  to 
my  nephew  John  Raven,  son  of  my  brother  William  Raven, 
and  his  heirs  forever." 

Mary  Raven,  in  1763,  married  Richard  Bulley  the  father, 
and  had  three  sons,  John  Bulley,  Richard  Bulley,  and  an- 
other. Mary  Bulley  was,  1765,  admitted  to  the  copyholds 
devised  by  the  vnll  of  John  Raven,  and  after  her  death  her 
husband  was  admitted  as  tenant  by  the  curtesy.  After  his 
death,  in  1781,  John  Bulley,  the  son  of  Mary  Bulley,  was 
admitted  to  the  copyholds ;  and  on  the  31st  of  May,  1832, 
he  surrendered  them  to  the  use  of  his  will.  In  1840  he 
made  a  will,  purporting  to  devise  "All  that  the  freehold 
part  or  parts  of  all  that  messuage,"  &c.,  called  Ashman's 
Farm,  to  Thomas  White  (who  renounced)  and  Henry  Bulley 
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7411  (a  son  *of  Richard  BuUey,  the  son),  on  trusts  for  sale 
and  division  of  the  proceeds  amongst  four  persons ;  and  the 
trustees  were  directed  at  the  same  time  to  sell  "All  the 
copyhold  part  or  parts  of  all  that  messuage,"  &c.  John 
Bulley  died  in  1840. 

By  a  deed  dated  the  22d  of  October,  1841,  and  made  be- 
tween Richard  Bulley,  the  son,  of  the  one  part,  and  Henry 
BuJley  of  the  other  part,  after  reciting  the  will  of  John 
Bulley,  and  that  Henry  Bulley,  on  behalf  of  himself  and 
of  the  creditors  of  John  Bulley,  had  requested  Richard 
BuUev,  the  son,  to  confirm  and  carry  into  effect  the  trusts 
of  the  will  of  John  Bulley,  and  that,  for  the  purpose  of  de- 
stroying as  well  the  estate  tail  of  him  the  said  Richard  Bul- 
ley, as  all  other  estates  tail  of  and  in  such  parts  of  the 
messuage  called  Ashman's  as  were  freehold,  and  for  dispos- 
ing of  the  same  for  an  estate  in  fee  simple  absolute,  and  for 
the  purpose  of  carrying  the  will  of  John  Bulley  into  execu- 
tion, Richard  Bulley  the  son  agreed  to. convey  the  same  in 
the  manner  therein  mentioned,  it  was  witnessed  that  Rich- 
ard Bulley,  the  son,  did  grant  unto  Henry  Bulley  and  his 
heirs  all  such  parts  of  Ashman's  Farm  as  were  freehold,  to 
hold  the  same  unto  Henry  Bulley  and  his  heirs  on  trust  to 
sell  the  same,  and  with  the  proceeds  to  pay  the  creditors 
and  divide  the  residue  between  the  four  persons  mentioned 
in  John  BuUey' s  will.  The  deed  further  contained  a  cove- 
nant to  surrender  the  copyholds  to  the  same  uses.  In  the 
covenants  for  title,  Richard  Bulley,  the  son,  covenanted 
that  he  was  seised  for  a  good  estate  in  fee  simple  or  in  fee 
tail  in  possession.  John  Raven's  will  was  not  mentioned 
in  the  deed.  On  the  26th  of  October,  1841,  Richard  Bulley, 
the  Qon,  as  heir-at-law  of  John  Bulley,  was  admitted  to  tfie 
cop3rholds,  and  at  the  same  court,  he,  for  the  purpose  of 
barring  all  estates  tail  and  reversions,  surrendered  the  copy- 
holds to  the  use  of  Henry  Bulley,  his  heirs  and  assigns.  The 
deed  above  mentioned  was  never  enrolled  in  Chancery. 

Henry  Bulley  paid  John  BuUey' s  debts,  and  by  a  deed 
dated  the  22d  oi  April,  1842,  the  four  persons  interested 
under  John  BuUey' swill  in  the  proceeds  of  the  sale,  re- 
leased their  interest  in  the  land  to  Henry  BuUey.  Henry 
Bulley  died  without  issue  in  1849,  intestate,  leaving  as  heir- 
at-law  his  father,  Richard  Bulley,  the  son.  Richard  Bul- 
ley the  son  died  in  1861,  having  by  his  will  purported 
7421  *to  devise  the  farm  called  Ashman's  to  his  eldest  son, 
William  Bulley,  for  life,  and  after  his  death  on  trusts  for 
sale  and  division  of  the  proceeds  between  five  persons,  one  of 
whom  was  the  plaintiff,  Emily  Elizabeth  Bulley,  the  only 
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child  of  William  Bulley,  and  another  was  the  defendant 
John  Bulley. 

William  Bulley  died  in  1854.  The  defendant  John  Bui- 
ley  appeared  to  have  been  in  possession  of  the  farm,  and 
he,  after  the  death  of  William  Bulley,  accounted  to  Emily 
Elizabeth  Bulley  for  one-fifth  of  the  rents  of  Ashman's 
Farm,  as  under  the  will  of  Richard  Bulley,  the  son. 

The  copyholds  were  enfranchised  in  1866. 

In  1867,  John  Bulley  entered  into  a  correspondence  with 
Emily  Elizabeth  Bulley,  telling  her  that  she  was  entitled  to 
one-hfth  of  the  farm  ;  which  one-fifth  she  agreed  to  sell  for 
£260,  and  by  an  indenture  prepared  by  John  Bulley' s  so- 
licitor, and  dated  the  19th  of  August,  1867,  she,  in  consid- 
eration of  £250,  purported  to  grant  and  assign  to  John 
Bulley  "all  her  one-fifth  ^art  or^hare,  and  aU  other  her 
estates,  shares,  parts,  and  interests  of  and  in  all  that  and 
those  farms  called  Ashman's,"  &c.  The  shares  of  John 
Bulley  in  the  land  were  afterwards  conveyed  by  John  Bul- 
ley to  a  sort  of  bank  called  the  South  Essex  Equitable  Ad- 
vance Company,  by  way  of  security  for  £620. 

In  1871,  the  deed  of  1841  was  found,  and  it  was  discovered 
that  the  deed  had  not  been  enrolled.  It  appeared  that  be- 
fore this  time  none  of  the  parties  were  aware  of  the  earlier 
title  to  the  lands,  and  John  Bulley' s  solicitors  thereupon 
applied  to  E.  E.  Bulley  to  execute  a  deed  in  confirmation  of 
the  sale.  A  draft  of  a  deed  was  sent  to  her  by  John  Bul- 
ley's  solicitors,  reciting  that  John  Raven  was  seised  in  fifte, 
and  reciting  the  will  of  John  Raven,  and  that  the  estate  tail 
in  the  lands  in  question  had  not  been  effectually  barred,  and 
that  it  was  apprehended  that  it  had  become  vested  in  Emily 
E.  Bulley,  and  pui-porting  to  be  a  conveyance  by  her  of  the 
freeholds  for  the  purpose  of  barring  her  estate  tail,  and  by 
way  of  confirmation  by  her  of  the  deed  of  1867. 

From  this  draft  the  plaintiff  first  learnt  that  she  was, 
as  heir  in  tail  of  John  Raven,  entitled,  as  she  alleged,  to  the 
whole  of  the  land  in  question,  and  not  to  one-fifth  only : 
and  she  then  filed  the  bill  in  this  suit  against  John  Bulley 
and  the  South  Essex  Equitable  Advance  Company,  alleg- 
ing, as  above  partly  stated,  and  praying  *that  the  deed  [743 
of  1867  might  he  declared  void,  and  that  she  might  be  de- 
clared "tenant  in  tail  in  possession  of  the  said  freehold 
lands  and  hereditaments  devised  by  the  will  of  the  said 
John  Raven." 

The  defendant  John  Bulley,  by  his  answer,  did  not  admit 
that  John  Raven  was  seised  of  the  land  in  question,  and  left 
the  plaintiff  to  make  such  proof  thereof  as  she  might  be 
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able.  The  defendant  did  not  admit  that  any  part  of  the 
farm  was  originally  freehold,  and  stated  his  belief  that  all, 
or  nearly  all,  was  copyhold,  and  alleged  that  the  plaintiff 
must  specify  what  parts,  if  any,  were  freehold.  He  alleged 
further  that  part  of  the  present  freeholds  might  have  been 
encroachments  on  the  waste,  or  might  have  been  bought 
after  the  death  of  John  Raven ;  and  that  John  Bulley,  in 
making  his  will,  spoke  of  freeholds  merely  by  precaution, 
and  to  include  everything. 

The  defendants,  the  Advance  Company,  besides  defences 
similar  to  those  set  up  by  the  defendant  John  Bulley, 
pleaded  that  they  had  the  legal  estate  as  purchasers  for 
valuable  consideration  without  notice.  . 

There  was  no  evidence  as  to  the  state  of  the  farm  prior  to 
1833.  At  that  time  there  were  about  thirty-seven  acres  in 
detached  pieces,  of  which  part  was  considered  to  have  been 
formerly  copyhold,  and  could  be  traced  from  the  admit- 
tances under  the  will  of  John  Raven.  The  part  claimed  by 
the  plaintiflE  as  freehold  was  about  fifteen  acres ;  and  as  to 
this  there  was  no  description  in  any  deed,  and  no  evidence 
going  back  further  than  1833. 

The  Vice-Chancellor  Bacon  was  of  opinion  that,  on  the 
evidence  of  the  state  of  the  farm  since  1833,  and  of  the  ad- 
mittances, the  identity  of  the  freeholds  had  been  made  out 
by  the  plaintiff.  He  thought  further,  that  the  admissions 
contained  in  the  draft  deed  sent  to  the  plaintiff  bound  the 
defendant  John  Bulley,  so  that  the  plaintiff  could  have  re- 
covered in  an  ejectment.  His  honor,  however,  was  of  opinion 
that  the  deed  of  1867  did  actually  pass  the  legal  estate  to . 
John  Bulley,  and  that  he  had  conveyed  it  to  the  Advance 
Company.  They  had,  therefore,  the  legal  estate  purchased 
for  value,  and  without  notice  of  the  plaintiflP  s  title.  The  irre- 
sistible consequence  was  that  the  plaintiff's  claim  must  fail, 
and  the  bill  be  dismissed,  but  without  costs. 

The  plaintiff  appealed. 
744]  *Mr.  Kay^  Q.C.,  and  Mr.  Pemberton,  for  the  plain- 
tiff :  It  is  not  incumbent  on  us  to  show  that  John  Raven 
was  seised  of  the  land  in  question,  but  if  it  was  incumbent 
we  have  given  sufficient  proof.  It  is  impossible  to  give 
strict  proof  of  seisin  130  years  ago,  and  the  fact  that  the 
copyholds  have  been  held  all  this  time  as  part  of  the  farm, 
is  enough  to  show  that  the  freeholds  were  so  too.  At  all 
events,  the  proposed  deed  of  1871  amounts  to  a  sufficient  ad- 
mission by  John  Bulley  that  the  land  did  pass  under  John 
Raven's  will:  Heane  v.  Rogers {').    It  is  ctear  that  the 

(0  9  B.  4  a,  677. 
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plaintiff  only  intended  to  convey  one-fifth  of  the  farm,  and 
if  the  deed  has  unintentionally^  been  so  framed  as  to  carry 
the  legal  estate  in  the  whole,  it  ought  either  to  be  set  aside, 
on  repayment  by  the  plaintiff,  or  declared  to  pass  one-fifth 
only,  and  the  defendants  ought  to  be  put  on  terms  not  to 

Slead  that  it  passed  the  whole  legal  estate :  Rodke  v.  Lord 
Kensington  (J) ;  Harris  v.  Pepper  ell  (") ;  Cooper  v.  PJiibbs  ('). 
In  Sugaen^s  Vendors  and  Purchasers (*),  BingJtam  v.  Bing- 
ham (*)  is  distinctly  approved  of.  If  the  Advance  Company 
are  to  be  taken  as  purchasers  for  value  without  notice,  we 
ought  to  be  at  liberty  to  redeem  them.  There  can  be  no 
doubt  that,  at  all  events,  some  of  John  Raven's  land  was 
freehold,  and  that  is  enough  to  support  the  bill.  There  is 
nothing  on  the  other  side  but  vague  suggestions  that  the 
freeholds  might  have  been  acquired  since  that  time. 

Mr.  SwanstoUj  Q.C.,  and  Mr.  Everitty  for  John  Bulley: 
The  court  cannot  make  a  new  contract  between  the  parties, 
and,  as  there  is  no  pretence  for  setting  the  deep  aside,  there 
is  nothing  to  be  done.  Besides,  the  object  of  the  deed  was 
to  buy  out  the  plaintiff's  interest  whatever  it  might  be.  At 
the  utipost,  there  was  a  mistake  as  to  the  legal  estate,  and 
that  this  court  cannot  interfere  with :  Pilcher  v.  Rawlms  Q. 

There  was  no  fraud:  Marshall  v.  Collett(^).  The  draft 
deed  cannot  be  taken  as  an  admission  against  us:  Lord 
LondeshorougK  s  Oase{*). 

*Mr.  Egre  for  the  Advance  Company.  [745 

Mr.  Kay,  in  reply. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  Vice- 
.Chancellor's  order  dismissing  the  bill  ought  not  to  be  dis- 
turbed. In  the  argument  before  us,  the  Advance  Company 
was  relieved  by  us  from  the  necessity  of  taking  any  part  in 
the  argument,  because  it  appeared  to  us  that  there  was  no 
ground  whatever  for  bringing  the  company  into  this  court. 
They  are,  as  the  Vice-Chancellor  has  held,  purchasers  for 
valuable  consideration  without  notice,  and  they  are  entitled 
to  hold  whatever  thev  got  as  security  for  the  monev  they 
had  advanced ;  and  they  are  entitled  to  avail  themselves  of 
whatever  legal  estate  they  have.  It  appears  to  us  that  the 
Advance  Company  ought  not  to  be  called  upon  to  bear  any 
costs,  and  ought  to  have  their  costs  of  the  suit  as  well  as 
the  costs  of  the  appeal,  and  to  that  extent  the  order  will  be 
varied. 

The  case  as  between  the  plaintiff  and  John  Bulley  stands 

(«)  2  K.  A  J.,  V58.  (»)  1  Vea.  Sen.,  126. 

(«)  Law  Rep.,  6  Eq..  1.  («)  Law  Rep.,  7  Ch.,  269. 

O  Ibid.,  2  H.  L.,  140.  (')  1  Y.  A  0.  Kx.,  2:V2. 

(*)  14th  ed.,  246.  O  4  D.  M.  A  G.,  411,  423. 
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differently.  The  plaintiff  says  that  she  sold  her  fifth  share 
under  the  will,  supposing  that  she  was  entitled  to  a  fifth 
only.  John  Bulley  supposed  that  he  was  trustee  under  the 
will,  and  they  both  supposed  the  same  thing.  Then  she 
says  she  conveyed  to  him  her  one-fifth  of  the  freeholds  and 
her  one-fifth  of  the  former  copyholds,  but  that  the  convey- 
ance contains  general  words  which  would  embarrass  her  in 
any  attempt  to  proceed  to  recover  what  she  says  is  her  legal 
right.  That  legal  right  she  describes  thus  :  "I  have  found 
out  that  I  was  entitled  as  tenant  in  tail  absolutely  to  the 
whole  of  the  freeholds,  which  amount  to  fifteen  acres  out  of 
thirty-seven ;  and  instead  of  being  entitled  to  a  fifth  of  the 
freeholds  and  copyholds,  I  was  entitled  to  those  fifteen  acres 
absolutely  as  tenant  in  tail .;  and  I  now  come  here  to  have 
my  rights  to  those  fifteen  acres  determined  in  a  Court  of 


At  first  it  appeared  to  me  that  there  was  no  ground  what- 
ever for  setting  aside  the  conveyance  which  was  made  upon 
an  honest  sale  of  the  fifth.  But  it  also  appeared  to  me  that, 
inasmuch  as  by  the  operation  of  the  general  words  another 
effect  might  be  given  which  is  totally  different  from  any- 
746]  thing  whicn  was  in  the  ^contemplation  of  the  parties, 
we  might  upon  some  terms  declare  that  those  general  words 
were  not  to  be  used  as  a  defence  to  any  legal  proceedings 
which  she  might  take  as  against  John  Bulley,  and  then 
leave  the  whole  matter  to  be  tried  at  law.  But  I  then  con- 
sidered that  that  would  not  be  right,  for  if  the  question  was 
sent  to  law  she  might  not  merely  be  embarrassed  by  the  in- 
troduction of  those  general  words,  but  the  very  deed  itself,, 
reciting  the  will  of  Kichard  Bulley  and  the  trust,  would  be 
an  estoppel,  or  would  very  likely  be  held  to  be  an  estoppel 
to  prevent  her  from  disputing  the  fact  that  the  testator  who 
made  that  will  had  a  seisin  of  the  property  sufficient  to 
carry  the  estate.  I  have  therefore  come  to  the  conclusion — 
and  the  Lord  Justice  concurs  with  me — that  we  ourselves 
must  determine  the  question,  looking  at  this  bill  as  an  equi- 
table ejectment— looking  at  the  words,  and  not  holding  her 
bound,  as  she  would  not  be  bound  in  this  court  by  any  un- 
dersigned operation  of  those  words,  and  seeing  what  is  her 
right,  not  with  respect  to  the  fifth  which  she  has  sold  to  the 
defendant,  but  witn  respect  to  the  other  fifth  which  he  has 
only  taken  as  a  volunteer  by  the  operation  of  the  second 

The  owners  of  the  other  three-fifths  are  not  before  us,  but 
no  objection  has  been  taken  for  want  of  parties,  and  we  have 
to  determine  what  would  be  her  rights  as  between  herself 
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and  John  Bulley,  that  is  to  say,  whether  she  has  made  out 
her  right  as  tenant  in  tail  to  recover  those  parts  of  the  prop- 
erty which  she  has  not  sold  to  John  Bullev. 

Now  I  am  of  opinion  that  the  burden  of  proof  is  entirely 
upon  her.  She  says  she  is  heir  in  tail  of  a  person  who  by 
his  will  in  the  year  1746  created  an  estate  tail.  That  estate 
tail  was  createa  by  general  words  devising  all  the  freehold 
and  copyhold  estates  of  which  that  person  was  seised  ;  and 
she  has  to  prove  that  he  was  seised,  and  she  has  to  identify 
the  fifteen  acres  in  question  as  having  been  the  property  of 
the  original  testator,  and  as  having  remained  and  descended 
through  the  different  members  of  the  family  until  the  present 
time. 

Now  the  only  evidence  before  us  is,  first,  that  there  were 
copyholds  which  did  pass  under  that  wilL  Those  copy- 
holds have  been  traced  from  that  testator  down  to  the  pres- 
ent time ;  but,  to  my  mind,  that  affords  no  kind  of  proof 
which  the  court  could  rely  *upon  that  these  freeholds  [747 
are  de facto  now  held  by  the  same  persons  and  by  the  same 
title,  and  were  part  of  an  estate  created  by  the  same  will 
made  more  than  a  century  ago.  There  is  no  presumption, 
it  seems  to  me,  arising  from  the  common  possession  of  the 
two  kinds  of  property,  freehold  and  copyhold,  during  the 
period  to  whicn  the  memory  of  the  witnesses  can  go  back. 

But  then  it  is  said  that  there  is  a  thing  which  was  in- 
tended to  be  a  deed,  and  which  was  sent  by  the  defendant's 
solicitor  to  the  plaintiff  for  her  to  execute  in  order  to  bar  the 
estate  tail ;  and!^  that  document,  it  is  said,  contains  a  direct 
recital  and  a  statement  which  amounts  to  an  admission  by 
the  defendant,  through  his  solicitors,  that  the  title  was  a 
title  derived  under  the  will  of  John  Raven.  Of  course  that 
admission,  like  every  other  admission  made  by  a  defendant, 
or  made  b^  his  agents  in  the  course  of  business,  is  admis- 
sible as  evidence  against  him  ;  but  it  is  always  for  the  court 
to  consider  what  weight,  if  any,  is  to  be  given  to  an  admis- 
sion, or  anv  other  evidence ;  it  is  not  conclusive  merely  be- 
cause it  is  legally  admissible.  Now  it  is  quite  obvious  that 
neither  John  Bulley  nor  his  solicitors  could,  of  their  'own 
knowledge,  know  anything  whatever  of  facts  which  had  oc- 
curred in  the  year  1746,  or  at  the  time  of  the  death  of  Raven, 
who  died  in  1760.  John  Bulley  and  his  solicitors  have  told 
us,  and  we  believe  them,  how  those  admissions  came  to  be 
made,  that  is  to  say,  as  to  how  those  recitals,  which  are  sup- 
posed to  be  admissions,  came  to  be  inserted  in  that  docu- 
ment. They  say  they  had  found  the  deed  of  1841,  and  from 
that  deed  they  arrived  at  the  conclusions  which  they  had 
10  Eng.  Rep.  90 
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stated  in  those  recitals ;  but  it  was  simply  from  that  deed 
and  from  nothing  else ;  and  they  ask  the  court  to  disregard 
a  statement  made  by  them  under  those  circumstances,  and 
to  have  regard  only  to  the  facts  and  to  the  document  from 
which  they  came  to  that  conclusion,  as  they  now  say,  erro- 
neously. And  I  am  of  opinion  that  they  are  entitled  to  say 
that  the  court  must  disregard  entirely  what  they  said,  and 
must  refer  to  the  deed,  which  was  the  foundation  of  what 
they  said. 

Independently  of  that  deed  which  was  found  in  1871,  the 
thin^  stands  thus :  long  uninterrupted  possession ;  the  per- 
son m  possession  devises  by  will ;  there  is  possession  under 
that  will — then  another  will — and  jjossession  under  that 
748]  will.  That  is  the  strongest  *possible  evidence  one  could 
have  of  an  estate  in  fee  simple,  and  would  give  as  strong  a 
title  as  anybody  could  be  asked  to  produce — one  of  the 
safest  titles,  apparently,  which  anybody  could  rely  upon  in 
this  country. 

[His  Lordship  then  stated  his  opinion  that  the  only  mean- 
ing to  be  given  to  the  deed  of  1841  was,  that  if  there  was  an 
estate  tail  Richard  Bulley  the  son  was  willing  to  bar  it,  and 
if  an  estate  in  fee  simple,  to  convey  it.] 

I  agree  with  the  suggestion  that  is  made  in  the  answer, 
that,  looking  at  the Jength  of  time  between  the  will  of  the 
original  testator  and  his  death — ^looking  at  the  length  of 
time  during  which  John  Bulley  the  grandfather  was  in  pos- 
session of  the  property,  and  seeing  what  the  property  is, 
consisting  of  parcels,  some  of  them  detached — looking  at 
the  nature  of  the  copyhold  parcels  and  the  freehold,  it  is 
quite  as  j)robable  that  either  the  original  testator,  after  mak- 
ing his  will,  acquired  some  of  those  freeholds,  or  that  some 
otner  person  acquired  them,  as  that  there  'has  beena-con- 
tinued!^estate  tail  left  unbarred  by  the  persons  who  were  the 
successive  owners  of  it,  and  who  in  two  instances  professed 
to  deal  with  it  by  their  wills  as  if  they  were  tenants  in  fee 
simple. 

Under  those  circumstances  I  am  of  opinion  that,  deter- 
mining the  question  as  on  an  equitable  ejectment  to  recover 
land  to  which  the  plaintiff  alleges  she  is  entitled  (it  is  not 
necessary  therefore  to  go  into  otner  difficulties  which  there 
might  have  been  in  the  way  of  giving  the  relief  asked),  she 
has  failed  to  prove  that  title  which  was  the  foundation  of 
her  suit,  and,  therefore,  the  bill  must  remain  dismissed. 

Sir  Gt.  Mellish,  L.J.:   I  am  of  the  same  opinion. 

In  the  first  place,  I  agree  that  we  must  decide  the  question 
of  title.     It  would  be  impossible  to  give  any  relief,  leaving 


Vol  IX.]  CHANCERY  APPEALS.  71 B 

L.JJ.  Bailey  v.  Bulley.  1874 

the  title  to  be  determined  at  law,  because  whatever  the  na- 
ture of  the  title — whether  the  claimant  has  proved  that  she 
had  an  estate  tail  or  not — the  legal  estate  is  unquestionably 
at  the  present  moment  in  the  company,  and  it  is  quite  clear 
that  the  Advance  Company  cannot  be  deprived  of  any  legal 
estate  that  it  now  possesses.  Then  how  can  we  give  anv  re- 
lief which  would  leave  the  question  of  the  *legal  estate  [749 
to  be  tried  at  law?  It  is  said  that  we  might  declare  the  deed 
to  be  void  so  far  as  relates  to  what  was  not  intended  to  be 
conveyed  as  between  the  plaintiff  and  the  defendant  John 
Bulley,  and  tlien  we  might  give  the  plaintiff  leave  to  redeem 
the  Advance  Company.  But  then,  unless  she  has  made  out 
that  she  really  has  an  estate  tail  Vested  in  her,  why  should 
we  give  her  the  right  to  redeem  the  Advance  Company,  a 

Sroceedin^  which  might  put  all  the  other  parties  in  a  very 
ifferent  situation  from  what  they  otherwise  would  be  in  ? 
It  appears  to  me,  therefore,  that  we  cannot  give  any  relief 
so  as  to  enable  the  title  to  be  tried  at  law,  and  that  we  must 
decide  for  ourselves  whether  the  plaintiff  has  made  out  that 
she  actually  was,  at  the  time  she  executed  the  conveyance 
to  John  Bulley,  tenant  in  tail  of  the  whole  estate.  There- 
fore this  is  to  be  looked  at  as  if  it  was  an  ejectment  at  law 
brought  by  a  plaintiff  who  says,  "  I  am  tenant  in  tail  under 
an  entail  which  was  created  by  the  will  of  John  Kaven  in 
the  year  1746." 

W  hen  a  person  sets  up  a  case  of  that  kind,  which  from 
the  peculiar  circumstances  happens  not  to  be  barred  by  the 
Statute  of  Limitations — ^when  a  person  sets  up  a  title  which 
commenced  in  the  year  1746,  what  she  has  to  prove  at  the 
outset  is  that  the  testator  was,  at  the  time  when  ne  made  his 
will,  seised  in  fee  of  those  hereditaments;  and  I  am  of 
opinion  that,  not  only  is  the  burthen  of  proof  on  the  plain- 
tiff, but  that  the  safety  of  titles  requires  that  the  court 
should  see  that  she  proves  her  case  very  strictly.  Here 
John  Bulley,  who  certainly  had  this  land  m  1833,  left  it  by 
his  will  on  the  assumption  that  he  was  entitled  so  to  leave 
it ;  and  when  he  died  the  persons  who  took  it  under  that 
will  have  enjoyed  it.  Then  there  has  been  another  will,  and 
then,  after  all  that  period  of  time,  it  is  sought  to  prove  that 
in  reality  he  was  only  tenant  in  tail,  that  it  went  from  him 
to  his  brother  Richard  Bulley,  and  then  went  to  Ricliard 
Bulley' s  son,  and  from  him  to  the  plaintiff,  Emily  Elizabeth 
Bulley.  Then,  the  burthen  of  proof  being  on  the  plaintiff, 
and  the  law,  as  I  think,  requiring  that  the  case  should  be 
proved  very  clearly,  let  us  see  whether  it  is  made  out. 
I  will  first  consider  whether  it  is  made  out  independently 
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of  the  admission  which  is  contained  in  the  deed  which  was 
(^ent  to  the  plaintiff  to  be  executed,  and  which  she  refused 
7501  to  execute.  The  *real  truth  is,  that  this  entirely  de- 
pend.s  upon  what  is  the  real  effect  of  the  indenture  of  the 
22d  October,  1841 ;  and  in  my  opinion,  independently  of 
that,  there  is  no  evidence  whatever.  Without  going  through 
the  evidence  in  detail,  I  think  the  copyhold  tenements  are 
traced.  But  the  question  is,  what  evidence  is  there  that 
John  Raven  was  also  seised  in  fee  of  these  freeholds  ?  The 
y  plaintiff  must  prove  that  he  was  seised  in  fee  of  the  whole  of 
them,  because  she  cannot  otherwise  recover*  in  ejectment. 
It  is  not  enough  to  make  out  that  out  of  the  fifteen  acres  of 
freehold  which  she  seeks  ta  recover,  some  portion,  more  or 
less,  probably  belonged  to  John  Raven  at  the  time  he  made 
his  will,  and  therefore  was  entailed  ;  because  if  any  portion 
may  have  been  acquired  since  that  time,  those  portions 
were  not,  of  course,  entailed ;  and  if  we  cannot  tell  which  of 
the  freeholds  were  so  acquired,  if  it  is  possible  that  some 
were  and  that  others  were  not,  then  of  course,  inasmuch  as 
the  plaintiff  has  no  evidence  to  show  which  of  the  particular 
lots  she  is  entitled  to  recover,  the  plaintiff  could  not  recover 
in  ejectment  anything  whatever. 

Then  what  is  the  evidence?  To  my  mind  it  depends  en- 
tirely upon  the  effect  of  this  deed  of  the  22d  of  October, 
1841,  because  the  mere  fact  that  John  Bulley  was  in  the 
year  1832  or  1833  in  the  possession  of  those  freeholds  is  un- 

Juestionably  no  evidence  that  he  had  acquired  them  under 
ohn  Raven's  will.  It  is  perfectly  consistent  with  that  fact 
that  John  Raven  may  have  bought  them  after  he  had  made 
his  will,  or  that  Mary  Raven  may  have  bought  them,  or 
that  Richard  Bulley,  the  husband  of  Mary  Raven  and  the 
father  of  John  Bulley,  may  have  bought  them,  or  that  John 
Bulley  himself  may  have  bought  them,  or  that  somebody 
may  by  will  have  left  them  to  one  of  the  heirs  in  tail.  The 
mere  circumstance  that  the  lands  are  found  together  is,  in 
my  opinion,  no  evidence.  It  is  quite  possible  that  the  ori- 
ginal estate  was  exclusively,  or  nearly  so,  a  copyhold  estate, 
and  that  the  freeholds  were  all  acquired  since,  and  therefore 
that  is  no  evidence. 

[His  Lordship  then  pointed  out  that  the  deed  of  1841  left 
it  uncertain  whether  John  Bulley  had  an  estate  tail  or  an 
estate  in  fee.] 

The  way  in  which  the  deed  was  dealt  with  rather  con- 
firmed the  notion  that  it  was  doubtful,  because  the  parties 
751]  acted  on  the  ^covenants  and  surrendered  the  copyholds 
for  the  purpose  of  barring  the  estate  tail ;  but  they  never 
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enrolled  the  deed,  bo  as  to  affect  any  freeholds,  the  inference 
from  which  is  that  they  discovered,  or  thought  thev  had 
discovered,  that  there  was  no  estate  tail  in  the  freeholds, 
and  therefore  it  was  not  necessary  to  enroll  the  deed.  They 
did  not  keep  it  among  the  title  deeds,  and  the  only  fair  in- 
ference from  that  was,  that  they  did  not  consider  it  neces- 
sary. 

It  appears  to  me  that  in  that  state  of  things  we  have  n6t 
arrived  at  any  proper  evidence  which  a  judge  ought  to  ad- 
vise a  jury  to  trust  to,  that  John  Raven  was  really  seised  in 
fee. 

Then  we  come  to  the  effect  of  the  admission  contained  in 
the  draft  of  the  deed  prepared-  by  John  Bulley' s  solicitor 
and  sent  to  the  plaintiff.  No  doubt  that  is  an  admission  ; 
but  as  to  the  effect  of  an  admission,  it  is  like  all  other  evi- 
dence— ^you  must  consider  the  circumstances  under  which  it 
is  given,  and  what  weight  is  fairly  to  be  attached  to  it. 

Now  there  are  two  matters  which  seem  to  me  very  largely 
to  detract  from  this  as  an  admission.  In  the  first  place,, it 
is  not  an  admission  of  what  a  man  himself  knows.  If  a 
man  admits  that  he  said  something,  or  that  he  did  something, 
or  admits  something  which  is  within  his  own  knowledge, 
that  is,  of  course,  very  strong  evidence  against  him,  unless 
he  shows  why  he  said  so,  if  it  was  not  true ;  but  if  a  person 
merely  admits  what  happened  120  years  ago^  he  cannot 
possibly  know  it  of  his  own  knowledge ;  and  if  the  whole 
of  the  evidence  on  which  he  made  his  admission  was  the  in- 
ference which  his  solicitor  drew  from  the  state  of  the  title, 
it  is  for  us  to  judge,  having  all  the  facts  before  us,  and  all 
the  materials  upon  which  the  solicitor  made  that  admission, 
what  the  worth  of  that  admission  is,  which  we  can  do  as 
well,  or  better  than  the  solicitor  could  himself.  And  another 
thing  which  detracts  from  the  weight  of  the  evidence  is,  that 
it  was  made  for  the  purpose  of  getting  a  confirmation  of  the 
title,  and  is  merely  a  recital  in  a  deed  sent  to  be  executed 
for  the  purpose  oi  making  a  good  title. 

Moreover,  the  letters  do  not  admit  that  the  plaintiff  was 
entitled  to  the  whole  of  the  estate  in  tail,  but  treat  the  de- 
fect merely  as  a  slip,  and  as  something  they  want  to  have 
set  right ;  and  it  is  fairly  open  to  the  defendant's  solicitor  to 
say,  ''It  is  perfectlv  true  that  *we  put  in  those  re-  [752 
citals,  because  we  thought  she  would  execute  it,  and  that 
would  make  the  title  safe ;  but  if  we  had  thought  she  would 
not  have  executed  it,  we  should  not  have  put  them  in,  and 
they  were  only  put  in  for  the  purpose  of  obtaining  the 
confirmation." 
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On  the  whole,  therefore,  I  am  of  opinion  that  this  case 
must  be  decided  against  the  plaintiff,  on  the  ground  that 
she  has  not  proved  to  our  satisfaction  as  a  jury  that  John 
Raven  was  seised  in  fee  of  these  freehold  premises  at  the 
time  when  he  made  his  will. 

Solicitors  for  the  plaintiff  :    Messrs.  Woodhridge  &  Sorts. 
Solicitor  ]for  the  defendants :    Mr.  Ernest  Dighy^  agent 
for  Messrs.  Dighy  &  SoUj  Maldon. 


[Law  Reports,  9  Chancery  Appeals,  762.) 
L.JJ.,  June  6,  1874. 

Ex  parte  Kevan.    In  re  Crawford. 

FraudulerU  Preference — Payment  in  Parsuanee  of  a  prevuma  Affreemenl — Payment  in 
ordinary  Oourne  of  Businest — "  Payee  in  good  Faiik  and  for  valuable  Consideration^ 
— Bankruptcy  Act,  1869,  «.  92. 

C,  a  manufacturer  in  England,  was  in  the  habit  of  purchasing  flax  from  P.,  in  Belgium, 
whose  sister  he  had  married.  In  August,  1872,  he  owed  upwards  of  £4,000  to  P., 
as  the  executrix  of  her  mother's  estate ;  and  also  £800  on  the  current  account  between 
P.  and  himself;  and  being  pressed  by  her  for  payment  he  promised  to  send  £2,350  on 
account  of  the  debt  to  the  estate.  On  the  4th  of  November,  1872,  C.  sent  bills  to  the 
amount  of  £4,000  to  P.,  who  received  the  proceeds,  and  applied  £2,850  towards  the 
debt  to  her  mother^s  estate,  and  carried  the  rest  to  the  account  current  between  C. 
and  herself,  and  with  that  sum  and  other  sums  afterwards  remitted  she  purchased 
flax,  and  consigned  it  to  C.  0.  was  at  that  time  in  insolvent  circumstances,  and  on 
the  6th  of  November  committed  an  act  of  bankruptcy,  on  which  he  was  adjudicated 
bankrupt  on  the  28th  of  November.  The  trustee  claimed  the  sum  of  £4,000,  aa 
having  been  paid  to  P.  by  way  of  fraudulent  preference : 

Held  (affirming  the  decision  of  Bacon,  C.J.),  that  there  was  no  fraudulent 
preference. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

The  bankrupt,  John  Crawford,  had  for  several  years 
753]  previous  to  *his  bankruptcy  carried  on  the  business 
of  a  flax  and  tow  spinner  at  rendleton,  under  the  Arm  of 
Crawford  &  Co.,  in  which  firm  he  was  the  sole  partner ;  and 
at  Shepley  under  the  firm  of  Crawford  &  Rofferson.  Roger- 
son,  though  nominally  a  partner,  was  paid  by  a  salary  and 
a  commission,  and  had  no  other  interest  in  the  partnership. 
For  the  purpose  of  his  business  Crawford  was  in  the  habit 
of  buying  large  quantities  of  tow  and  fiax  in  Belgium,  and 
he  had  extensive  dealings  in  this  way  with  a  Madame  Put- 
man,  a  widow,  resident  at  Courtrai,  who  there  carried  on  the 
trade  in  which  her  deceased  husband  had  been  originally 
engaged.  Crawford  had  married  one  of  her  daughters.  On 
the  30th  of  September,  1867,  the  balance  due  from  him  was 
£4,352  19^.,  which  was  settled  and  acknowledged  in  a  letter 
addressed  by  him  to  Madame  Putman. 
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After  this  flettlement  a  further  account  in  respect  of  similar 
dealings  went  on  between  the  same  parties  until  September, 
1870,  when  the  widow  Putman  died.  By  the  account  then 
made  up  it  appeared  that  there  was  due  from  the  firm  of 
Crawford*  &  Kogerson  to  her  estate  a  further  balance  of 
£1,940  5^.  Mdlle.  Marie  Putman,  her  daughter  and  legal 
personal  representative,  continued  the  same  business,  and 
nad  similar  dealings  with  the  bankrupt.  In  August,  1872, 
he  was,  in  the  course  of  his  business,  at  Coutrai,  and  Mdlle. 
Putman  requested  him  by  letter  and  in  person  to  make  her 
some  payment  on  account  of  the  amount  he  owed,  and  the 
more  especially  because  she  had  paid  a  large  sum  on  account 
of  her  mother's  estate,  and  had  more  to  pay,  and  required 
money  for  the  purpose  of  making  the  necessary  purchases 
incident  to  her  business.  A  rough  statement  was  made  out, 
showing  that  she  required  at  once  £2,350  or  £2,400  to  reim- 
burse her  in  respect  of  moneys  which  she  had  expended  on 
account  of  the  estate,  and  Crawford  agreed  to"  send  her  that 
amount  about  the  end  of  October  or  the  beginning  of  Novem- 
ber, that  being  the  season  when  purchases  of  tow  and  flax 
are  usually  made  of  the  growers.  Crawford  was  also  in- 
debted to  Mdlle.  Putman  upon  the  balance  of  the  account 
current  between  them  to  an  amount  somewhat  exceeding 
£800. 

On  the  4th  of  November,  1872,  Crawford  having  some 
bills  of  exchange,  which  belonged  to  the  firm  of  Crawford 
&  Co.,  ^transmitted  them  to  a  Mr.  Van  Doep,  a  [754 
banker  at  Courtrai,  with  a  request  that  he  would  discount 
them,  and  hold  at  the  disposal  of  Mdlle.  Putman  100,000 
francs  (£4,000),  part  of  the  aggregate  amount  of  the  bills. 
On  the  same  day  he  wrote  to  her  informing  her  that  he  had 
instructed  Mr.  van  Doep  to  pay  her  £4,000. 

On  the  28th  of  November  Cfrawford  was  adjudicated  bank- 
rupt in  the  Salford  County  Court,  on  an  act  of  bankruptcy 
committed  on  the  5th  of  November. 

Under  these  circumstances  the  County  Court  Judge  con- 
sidered that  the  payment  of  the  sum  of  £4,000  to  Mdlle. 
Putman  was  a  fraudulent  preference,  and  ordered  it  to  be 
repaid  to  the  trustee.  Prom  this  decision  Mdlle.  Putman 
appealed  to  the  Chief  Judge. 

it  appeared  from  the  books  kept  by  Mdlle.  Putman  that 
of  this  sum  of  £4,000,  £2,350  were  retained  by  her  in  pay- 
ment of  the  sums  expended  by  her  on  account  of  her  mother's 
estate,  and  the  remainder  was  carried  to  the  current  account 
between  her  and  Crawford,  and  was  applied,  together  with 
other  sums  afterwards  remitted  by  Crawford  to  Mdlle.  Put- 
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man,  in  the  purchase  of  consignments  of  flax,  which  she 
continued  to  send  to  Crjiwford  till  after  his  bankruptcy. 

The  Chief  Judge  was  of  opinion  that  Mdlle.  Putman,  at 
the  time  when  the  sum  of  £4,000  was  remitted  to  her,  was  not 
aware  of  Crawford's  insolvency,  and  that  the  pajwnent  was 
protected  by  the  92d  section  of  the  Bankruptcy  Act,  1869  ('). 
Prom  this  decision  the  trustee  appealed. 


(»)  AprU  ao,  1874. 

Sm  James  Bacon,  C.  J.,  after  stating 
th^  facts  of  the  case,  and  observing  tlmt 
he  thought  it  clearly  established  that 
the  debts  above  mentioned  were  due 
from  Crawford  to  Mdlle.  Patman,  con- 
tinued : 

Whether  she  is  or  is  not  liable  to 
repay  the  £4,000  to  the  bankrupt's 
estate  depends  wholly  upon  the  law  in 
bankruptcy  as  it  is  expressed  in  the 
92d  section  of  the  act  of  1869.  It  has 
been  observed  in  former  cases,  some  of 
which  were  referred  to  in  the  course  of 
the  argument,  that  the  existing  law 
upon  the  subject  is,  in  some  respects, 
different  from  the  old  law,  and  espe- 
cially that  it  is  free  from  the  difficulties 
and  uncertainty  which  were  formerly 
found  to  exist.  It  enacts  in  substance 
that  any  payment  made  by  any  person 
unable  to  pay  his  debts,  as  they  become 
due,  from  his  own  moneys  in  favor  of 
any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other 
creditors,  shall,  if  the  person  paying 
become  bankrupt  within  three  months 
after  the  payment,  be  deemed  fraud- 
ulent and  void  as  against  the  trustee  in 
bankruptcy,  but  it  also  provides  ''that 
this  section  shall  not  affect  the  rights 
of  a  payee  in  good  faith  and  for  valu- 
able consideration."  In  the  present 
case  the  real  question  is,  not  so  much 
what  the  bankrupt  did  or  intended 
when  he  made  the  payment,  as  whether 
the  payee  received  the  payment  in 
good  faith  and  for  valuable  consider- 
ation. For,  although  the  inability  of 
the  debtor  to  pay  out  of  his  own 
moneys,  and  the  intention  to  prefer 
a  particular  creditor,  should  be  clearly 
established,  yet,  unless  it  be  also  estab- 
lished that  the  creditor  or  payee  waa 
conscious  of  such  inability,  and  con- 
curred in  and  assented  to  the  preference 
made  in  his  favor,  so  as  to  be  a  par- 
taker of  the  fraud,  his  rights  cannot  be 
affected  by  that  act  which  the  law  de- 
clares to  be  fraudulent  and  void.     That 


this  is  the  plain  meaning  of  the  words 
of  the  enactment  appeaors  to  admit  of  no 
doubt,  and  that  it  is  consistent  with  the 
policy  of  the  law  and  with  justice,  and 
with  due  regard  to  the  general  interests 
of  the  community,  would  be  as  little 
questionable,  even  if  in  the  adminis- 
tration of  this  branch  of  the  law  it  were 
competent  to  any  court  to  disregard  the 
express  words  of  the  statute. 

As  far  as  the  bankrupt  alone  is  con- 
cerned, it  is  proved  that  at  the  time 
when  he  made  the  payment  in  question 
to  the  appellant  he  was  unable  to  pay 
his  debts  as  they  became  due  from  his 
own  moneys.  There  is  no  doubt  that 
he  came  within  the  words  of  the  first 
branch  of  the  93d  section.  Whether 
he  intended  by  the  payment  he  made 
on  the  4th  of  November  to  give  the 
appellant  a  preference  over  his  other 
creditors,  is  much  more  questionable. 
He  had  married  a  dau^ter  of  the 
widow  Putman,  and  so  was  the  brother- 
in-law  of  the  appeUant,  between  whom 
and  himself  kindly  relations  appear  to 
have  subsisted.  But  he  had  also  been 
engaged  for  several  years  in  the  rfvnlar 
and  ordinary  course  of  his  busineas 
with  the  house  of  Putman.  Courtrai 
was  the  market  from  which  he  pro- 
cured the  necessary  supplies  of  the 
materials  required  for  his  business, 
and  those  supplies  were  purchased  for 
him  and  furnished  by  the  house  of 
Putman  during  the  widow's  lifetime 
and  after  her  death  by  the  appellant, 
as  well  before  as  after  the  4th  of  No- 
vember, and  down  to  and  beyond  the 
bankruptcy,  without,  as  it  would  ap- 
pear, any  check  or  interruption,  and 
these  materials  were  regularly  manu- 
factured by  the  bankrupt,  and,  as  to 
the  last  parcels  of  the  goods  furnished 
by  the  appellant,  by  the  trustee  after 
the  bankruptcy,  as  it  was  proper  should 
be  done  for  the  purpose  of  keeping  the 
bankrupt's  milts  going.  The  bank- 
rupt had  the  strongest  inducement  to 
continue  his  business,  and  knew  that 
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*Mr.  Addison,  for  the  appellant :  After  the  decision  [755 
of  this  court  in  Ex  parte  BtUcher  (*),it  is  not  open  to  me  to 
contend  that  Mdlle.  Patman  could  not  protect  ^herself  [756 
under  the  92d  section  of  the  Bankruptcy  Act,  1869,  if  the 
Evidence  clearly  established  that  she  nad  no  suspicion  of 
Crawford's  insolvency.  But  the  onus  is  on  her  to  snow  that 
she  had  no  such  suspicion,  and  she  has  not  discharged  her- 
self of  this  duty ;  on  the  contrary,  the  evidence  tends  to  show 
that  there  was  collusion  between  her  and  Crawford.  The 
fact  of  Crawford's  insolvency  is  admitted,  and  his  intention 
to  give  a  preference  to  Mdile.  Putman  is  a  fair  deduction 
from  the  evidence.  There  is  nothing  to  connect  the  remit- 
tance of  the  £4,000  with  the  previous  agreement.  It  is  true 
that  Mdlle.  Putman  applied  part  of  it  towards  the  debt  due 
to  her  mother's  estate,  but  she  had  no  authority  to  do  so. 
The  whole  of  the  remittance  must  be  taken  as  paid  to  the 
current  account  between  her  and  the  bankrupt. 


to  anspend  tlie  working  of  the  mills 
would  be,  not  only  to  stop  bis  trade, 
bat  that,  having  regard  to  the  nature 
of  the  property,  wluch  consisted  in  a 
great  part  of  tne  mills  and  machinery, 
the  vadue  of  that  property  must,  if  the 
working  was  suspended,  be  greatly  de- 
preciate. It  was  under  these  circum- 
stances that  in  the  month  of  November, 
1872,  beinff  under  an  engagement  to 
send  to  the  appellant  £2,850,  and 
knowing  that  he  was  indebted  to  her 
in  a  much  larger  sum,  and  it  being  the 
season  for  making  considerable  pur- 
chases of  the  raw  material,  which  was 
at  that  season  brought  t9  market  by 
the  farmers  and  growers,  he  trans- 
mitted to  her  the  £4,000  in  question. 

If  It  should  be  concluded  that  in 
making  that  remittance  his  intention 
was  to  give  the  appellant  a  preference 
over  his  other  creditors  (although  I  am 
not  satisfied,  having  regard  to  all  the 
facts  in  evidence,  and  notwithstanding 
the  friendly  relations  which  subsisted, 
that  this  would  be  the  necessary  con- 
clusion), there  remains  the  question  to 
what  extent,  if  at  all,  and  for  what 
reason,  the  rights  of  the  payee  should 
be  afFected  by  the  conduct  or  the 
motives  of  the  debtor.  It  is  not  sug- 
gested by  any  part  of  the  evidence  m 
this  case  that  she  was  conscious  of  his 
embarrassments,  or  that  she  had  done 
more  than  urge  the  payment  of  her 
just  demand,  or  had  expressed  a  wish 
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to  be  preferred,  or  that  she  had  any 
knowledge  that  she  was,  or  was  in- 
tended to  be,  preferred  to  his  other 
creditors,  I  must,  therefore,  say  that 
I  ain  at  a  loss  to  find  any  ground  upon 
which  the  order  to  refund  which  has 
been  made  against  her  can  be  supported, 
unless  I  wholly  disregard  the  provision 
in  the  statute  by  which  the  appellant's 
rights  are  protected. 

llaving  regard  to  the  facts  in  evi- 
dence, I  am  of  opinion  that  at  the  time 
when  the  £4,000  was  remitted  by  the 
bankrupt  to  the  appellant,  there  was 
justly  due  from  him  to  her,  as  her 
mother's  representative,  a  much  larger 
amount,  and  that  he  was  also  indebted 
to  her  in  a  further  sum  in  her  own 
right ;  that  she  had  required  payment 
in  respect  of  these  debts,  and  that  she 
received  the  sum  in  question  in  per- 
fectly good  faith  and  for  valuable  con- 
sideration ;  that,  in  the  very  terms  of 
the  statute,  her  rights  so  to  demand 
and  retain  the  payment  cannot  be  law- 
fully impeached  or  affected  ;  an4  there- 
fore that  the  order  appealed  from  must 
be  discharged,  and  that  the  trustee 
must  be  ordered  to  pay  to  her  her  costs 
of  resisting  the  motion  upon  which 
that  order  was  made,  and  the  conse- 

?uent  proceedings  in  the  County  Court, 
can  make  no  order  as  to  the  costs  of 
the  appeal. 
(»)  Ante,  p.  595. 
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757]  *Mr.  Benjamin^  QC.,  and  Mr.  Ambrose^  for  Mdlle. 
Putman,  were  not  called  on. 

Sir  G.  Mellish,  L.  J.:  I  am  of  opinion  that  the  order  of 
the  Chief  Judge  ought  to  be  affirmed.  I  think  that  when 
the  accounts  are  looked  into,  and  the  mode  of  carrying  on 
the  business  between  the  bankrupt  and  Mdlle.  Putman  is 
considered,  it  is  clear  that  there  was  not. a  payment  with  an 
intention  to  prefer  her  above  the  other  creditors.  Both  the 
County  Court  Judge  and  the  Chief  Judge  agree  that  Craw- 
ford could  not,  at  the  time  when  the  payment  was  made, 
pay  all  his  debts  out  of  his  own  money,-  but  it  does  not  ap- 
pear that  he  had  at  that  time  any  immediate  intention  of 
stopping.  It  is  in  evidence  that  he  went  on  making  payments 
and  remittances  for  some  time  afterwards. 

It  appears  that  there  was  an  old  debt  due  from  Crawford 
to  the  estate  of  Madame  Putman,  for  payment  of  which  he 
was  pressed  by  Mdlle.  Putman,  her  executrix ;  and  there  is 
no  doubt  that  in  August,  1872,  after  some  communications 
between  them,  it  was  agreed  between  them  that  Crawford 
should  remit  £2,350  in  October,  or  early  in  November. 
Mdlle.  Putman  said  tliat  she  had  made  some  advances  on 
account  of  her  mother's  estate,  and  wanted  to  be  recouped. 
The  course  of  business  between  them  was  that  Mdlle.  rut- 
man  sent  the  bankrupt  flax,  and  he  sent  her  bills.  It  does 
not  appear  that  there  was  any  specific  credit,  but  she  sent 
flax  at  the  time  when  he  sent  the  Dills,  and  the  balance  was 
sometimes  on  one  side  and  sometimes  on  the  other.  On  the 
4th  of  November  he  transmitted  100,000  francs  (^64,000),  of 
which  sum  68,750  francs  (£2,360)  were  carried  to  the  old 
debt  from  Crawford  &  Rogerson  to  the  mother's  estate,  and 
the  rest  was  kept  in  the  general  account  between  Mdlle.  Put- 
man and  Crawford.  If  this  is  correct,  it  appears  to  answer 
the  objection  that  there  was  no  distinct  statement  in  the  let- 
ter as  to  the  appropriation  of  the  money,  because  both  par- 
ties understood  how  the  money  was  to  be  applied.  Then 
the  balance  was  treated  as  any  other  remittance  in  the  ordi- 
nary course  of  business,  and  other  remittances  were  after- 
wards sent  by  Crawford  for  the  purchase  of  flax,  one  of  them 
being  as  large  as  25,000  francs. 

758J  *It  is  difficult  to  say  that  any  part  of  this  payment 
was  a  fraudulent  preference,  because,  as  to  £2,350,  it  was  a 
payment  in  pursuance  of  a  previous  agreement,  and  it  is  the 
same  as  if  it  had  been  paid  in  August,  when  the  agreement 
was  made,  at  which  time  Crawford  had  no  thought  of  stop- 

J)ing.     It  is  clear,  therefore,  that  that  payment  was  not  a 
raudulent  preference.     Then  as  to  the  balance,  I  cannot  see 
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any  distinction  between  that  remittance  and  the  other  remit- 
tances which  followed  it :  they  were  all  sent  in  consideration 
of  flax  to  be  purchased  for  Crawford,  and,  as  1  understand 
it,  flax  was  actually  sent  as  much  in  respect  of  that  sum  as 
of  the  subse<iuent  remittances. 

I  agree  with  the  Chief  Judge  that  there  is  no  evidence 
that  Mdlle.  Putman  did  not  receive  the  payment  bona  fide 
and  for  valuable  consideration,  and  I  am  of  opinion  that  the 
Chief  Judge's  order  was  correct,  and  that  the  appeal  ought 
to  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.:    I  am  of  the  same  opinion. 

Solicitors  for  the  appellant :  Messrs.  Pritchard^  EngLe- 
field  &  Co.y  agents  for  Messrs.  Grundy  &  Kershaw^  Man- 
chester. 

Solicitor  for  the  respondent :  Mr.  T.  Parker^  agent  for 
Mr.  W.  Parker^  Manchester. 


[Law  Reports,  9  Chancery  Appeals,  762.] 
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*HURST  V.  HuRST.  [762 

[1872     H.     246.] 

Practice — ExeeptimB  to  Anttwer — Discovery — Date  of  Deed  under  which  Defendant 
clainu — Forfeiture  Clause — Biil  by  Trustee  for  Admimsiratum — PurchMtfer  'Value 
without  Notvce, 

A  testator  gaye  real  estates  to  trustees  in  trust  for  his  son  for  life,  with  a  gift  over 
if  he  charged  or  incumbered  them.  One  of  the  trustees  filed  a  bill  for  the  adminis- 
tration of  the  trusts  of  the  will,  and  afterwards  filed  a  supplemental  bill  against  cer- 
tain defendants,  who  were  in  possession  of  part  of  the  estates,  alleging  that  they 
claimed  under  a  charge  made  in  their  favor  by  the  tenant  for  life,  which  operated  as 
a  forfeiture.  The  defendants  were  interrogated  as  to  the  particulars  of  all  charges  ia 
their  favor,  if  any,  of  the  property  of  the  testator.  The  defendants  stated  in  their 
answer  that  they  claimed  under  no  charge  made  by  the  tenant  for  life,  but  under  a 
lease  at  a  rack  rent  which  he  had  granted  to  a  lessee,  who  had  mortgaged  the  lease 
to  them.  The  plaintiff  excepted  to  the  answer  because  the  defendants  did  not  set 
forth  the  date  of  the  lease  : 

Held  (affirming  the  decision  of  Malins,  V.C),  that  the  plaintiff,  being  a  trustee,  was 
entitled  to  know  the  particulars  of  those  who  claimed  to  be  hisceffuu  que  trust;  and 
the  exceptions  must  therefore  be  allowed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  allowing  exceptions  to  the  answer  of  the  defendants, 
the  trustees  of  the  Birkbeck  Permanent  Building  Society. 

I.  B.  Hurst,  bv  his  will,  dated  the  23d  of  September,  1867, 
gave  all  his  freehold  and  leasehold  property  to  the  plaintiff, 
J.  W.  Hurst,  and  his  wife,  who  was  a  defendant,  upon  trust 
to  permit  his  daughter  Margaret  Dennant  to  receive  the  rents 
and  profits  of  certain  freehold  and  leasehold  property  for 
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her  separate  use  during  her  life,  and  after  her  death  to  as- 
sign the  same  property  to  her  children  equally  at  the  age 
of  twenty-one ;  and  upon  trust  to  permit  his  son,  the  defen- 
dant I.  6.  Hurst,  to  receive  the  rents  and  profits  of  certain 
other  freehold  and  leasehold  property  for  his  life,  and  after 
his  death  to  assign  the  same  between  his  children  equally  at 
the  age  of  twenty-one  ;  and  in  case  he  should  have  no  chil- 
dren who  should  attain  that  age,  then  in  trust  for  such  of 
the  children  of  Mrs.  Dennant  as  should  attain  that  age. 
And  the  will  contained  the  following  clause :  "And  it  is  my 
763]  *wish  that  the  bequests  hereinbefore  made  to  my 
said  son  and  daughter  respectively  shall  be  subject  to  the 
following  conditions:  (that  is  to  say^  that  they  shall  in 
nowise  cnarge  or  encumber  the  said  n'eehold  or  leasehold 
property,  the  rents  of  which  are  receivable  by  them  during 
their  respective  lives,  or  any  part  thereof,  nor  cause  any 
question  or  dispute  to  arise  with  reference  to  the  said  prop- 
erty or  my  disposal  thereof  as  aforesaid ;  and  in  case  either 
my  said  son  or  daughter  shall  so  charge  or  encumber  the 
said  property,  or  any  part  thereof,  or  raise  any  question  or 
dispute  as  aforesaid,  or  in  case  my  said  son  shall  become 
bankrupt  or  insolvent  or  compound  with  his  creditors,  then 
the  be5[uest  to  my  said  son  or  daughter  so  transgressing  such 
conditions,  or  in  case  of  the  bankruptcy  or  insolvency  of  my 
said  son  as  aforesaid,  shall  thereupon  become  absolutely 
forfeited.  And  it  is  my  wish  that  in  either  of  such  cases  the 
trusts  hereinbefore  created  after  the  determination  of  the 
trusts  in  favor  of  my  said  son  or  daughter  so  transgressing 
shall  at  once  take  effect,  and  be  acted  upon  by  my  said  ex- 
ecutors and  trustees  as  hereinbefore  directed." 

In  1872  the  plaintiff  filed  his  bill  against  the  testator  s 
widow  for  the  administration  of  the  trusts  of  the  will,  and 
the  usual  decree  for  administration  was  made,  and  a  receiver 
was  appointed  of  the  rents  and  profits  of  the  property  de- 
vised to  I.  B.  Hurst. 

In  January,  1874,  the  plaintiff  filed  the  present  bill,  which 
was  supplemental  to  the  original  bill,  alleging  that  the  ten- 
ants refused  to  pay  the  rents  to  the  receiver,  on  the  ground 
that  the  trustees  of  the  Birkbeck  Permanent  Building 
Society  were  in  the  habit  of  receiving  them ;  and  that  the 
trustees  claimed  to  have  some  interest  in  the  testator's  estate 
by  virtue  of  a  charge  or  encumbrance  in  their  favor  by  the 
defendant  I.  B.  Hurst,  but  that  he  was  advised  that  such 
charge  or  encumbrance  was  wholly  inoperative,  except  for 
the  purpose  of  creating  a  forfeiture  and  accelerating  tne  re- 
mainders to  the  children  of  I.  B.  Hurst  and  Margaret  Den- 
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nant;  and  he  also  made  a  similar  charge  respecting  an 
alleged  charge  created  by  I.  B.  Hurst  in  favor  of  the  defen- 
dant R.  A.  Ward.  The  plaintiff  interrogated  the  trustees  of 
the  Birkbeck  Building  Society,  calling  upon  them  to  set 
forth  the  full  particulars  of  all  securities  given  to  the  society, 
or  to  any  person  or  persons  on  behalf  of  it,  or  to  the  defen- 
dants, or  any  of  them,  by  the  *defendant  I.  B.  Hurst,  [764 
or  any  person  on  his  behalf,  or  transferred  to  the  said 
society,  &c. ;  and  also  full  particulars  of  all  charges  or  claims 
on  the  real  and  leasehold  estates  devised  by  tne  testator's 
will  to  the  defendant  I.  B.  Hurst. 

The  trustees  of  the  Birkbeck  Permanent  Building  Society 
in  their  answer  stated  that,  by  an  indenture  of  mortgage 
dated  the  26th  of  August,  1870,  C.  Sidgreaves  demised  cer- 
tain parts  of  the  property  devised  to  I.  JR.  Hurst,  and  which 
had  been  demised  to  Sidgreaves  at  a  rack  rent,  for  twenty- 
one  years,  *'by  a  certain  lease  therein  mentioned  and  made 
between  I.  B.  Hurst  of  the  one  part,  and  the  said  mortgagor 
of  the  other  part,"  to  the  trustees  by  way  of  mortgage  for 
securing  the  payment  of  the  fines,  &c.,  due  to  the  society; 
and  they  claimed  the  benefit  of  the  doctrine  of  the  Court  of 
Equity  affording  protection  to  purchasers  for  value  without 
notice.  The  trustees  denied  that  any  security  had  been 
given  to  the  society  by  I.  B.  Hurst,  or  transferred  to  them 
by  any  one  claiming  title  through  him,  but  said  that  they 
were  mortgagees  of  the  leasehold  interest  of  C.  Sidgreaves  in 
part  of  the  devised  estate. 

The  defendant  Ward  put  in  an  answer  stating  that  I.  B. 
Hurst  had,  by  an  agreement  dated  the  30th  of  September, 
1869,  charged  his  interest  under  his  father's  will  with  the 
repayment  of  £100  advanced  by  him,  and  had  also  executed 
an  assignment  to  him  of  the  same  property,  dated  the  5th 
of  May,  1870 ;  but  h^  disclaimed  all  interest  in  the  property, 
being  advised  that  the  charge  created  a  forfeiture  of  I.  fi. 
Hurst's  interest. 

The  plaintiff  excepted  to  the  answer  of  the  trustees  of  the 
Birkbeck  Building  Society,  on  the  ground  that  they  had  not 
set  forth  the  date  of  the  lease  to  Sidgreaves  under  wnich  they 
claimed,  and  the  Vice-Chancellor  allowed  the  exceptions. 
The  defendant  appealed  from  this  decision. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hemings^  for  the  appellants: 
The  lease  granted  to  Sidgreaves,  under  which  we  claim,  was 
on  the  face  of  it  perfectly  valid,  being  granted  for  twenty- 
one  years  and  at  a  rack  rent,  and  the  plaintiff  can  only  chal- 
lenge our  title  by  showing  that  I.  B.  Hurst  had  forfeited  his 
interest  before  he  granted  it.     If  he  desires  to  do  this  he 
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must  show  how  the  forfeiture  arose,  and  cannot  call  upon 
765]  «s  to  assist  him  by  telling  him  *the  date  of  our  lease. 
It  is  well  established  that  a  defendant  need  not  answer  a 
Question  which  exposes  him  to  a  forfeiture  of  his  estate. 
The  allegation  in  the  bill  is,  that  we  claim  under  a  charge  or 
encumbrance  created  by  I.  B.  Hurst  which  is  void  under 
the  forfeiture  clause,  and  the  plaintiff  sets  up  no  other  case 
against  us.  We  deny  that  we  claim  under  any  such  charge, 
and  he  has  no  right  to  interrogate  us  further  for  the  purpose 
of  finding  some  flaw  in.  our  title  which  he  does  not  set  up  in 
the  bill. 

Moreover,  we  claim  the  protection  of  the  court  as  pur- 
chasers for  value  without  notice ;  and  that  protection  extends 
to  discovery  as  well  as  to  relief. 

Mr.  Cookson  (Mr.  Olasse,  Q.C.,  with  him),  for  the  plain- 
tiff :  The  determination  of  the  estate  of  the  trust  for  life  on 
violating  the  condition  is  not  strictly  a  forfeiture,  though  it 
may  be  called  so  in  the  will.  It  is  a  conditional  limitation 
by  which  the  estate  is  given  to  him  for  life  until  he  shall 
attempt  to  charge  it,  and  theii  over:  Rochford  v.  Hack- 
Toani^),  It  is  exactly  like  a  gift  to  a  widow  during  her 
widowhood,  and  it  is  well  settled  that  in  such  a  case  the 
widow  cannot  refuse  to  answer  whether  she  has  married 
again  :  Chauncey  v.  Tahourdin  (*) ;  Imcas  v.  Evans  (*) ; 
SambrooJc  v.  Smith  {*).  With  respect  to  the  defence  of 
purchase  without  notice,  the  plaintiff  is  the  trustee  holding 
the  legal  estate,  and  the  original  bill  was  filed  for  the  ad- 
ministration of  the  trusts  of  the  will.  The  trustee  has  a 
right  to  know  who  his  cestuis  que  trust  are,  and  under  what 
right  they  claim. 

Mr.  Cotton^  in  replv  :  The  bill  is  not  filed  against  us  as 
cestuis  que  trust  of  the  plaintiff,  but  as  persons  claiming  ad- 
versely to  the  trust.  Although  we  have  not  the  legal  estate, 
we  are  entitled  to  the  protection  of  the  court  as  bana  fide 
purchasers. 

Sir  W.  M.  James,  L.J.:  This  appears  to  me  a  case  rest- 
766]  ing  on  first  principles.  I  do  not  *think  that  anything 
turns  on  the  plea  of  purchase  for  value  without  notice,  or 
on  the  rules  of  the  court  concerning  forfeiture.  Trustees 
are  entitled  to  know  to  whom  they  are  to  pay  the  rents.  In 
this  case  the  trustee  says  that  certain  defendants  claim 
under  encumbrances  which  created  a  forfeiture.  The  defen- 
dants answer  that  they  do  not  claim  under  any  such  encum- 
brance, but  that  they  claim  under  a  valid  lease  from  the 

(»)  9  Hare,  475.  (»)  3  Atk.,  260. 

(*)  2  Atk.,  392.  {*)  17  Sim.,  209. 
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tenant  for  life.  The  trustee  has  a  right  to  know  the  title  of 
those  who  pretend  to  be  his  cestuis  que  trust  The  defen- 
dants might  have  said  they  claim  no  interest  at  all ;  but 
if  they  do  claim  an  interest  they  must  tell  the  trustee  how 
they  acquired  that  interest.  The  appeal  must  be  dismissed 
with  costs. 
Sib  G.  Mellish,  L.  J.,  concurred. 

Solicitors  for  the  plaintiff :  Messrs.  Mercer  &  Mercer. 
Solicitor  for  the  defendants :  Mr.  Ponciane. 

TiUon  T.  Beeeher,  48  How.  Prac  Bep.,  176. 
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411]  *Pear8on  V.  Helliwell. 

[1870    P.     152,1 
AnmtUy — Corpus  or  Inconw — Deficiency  o/Ineome  coniemplaied---Ah(UemerU  direeUd. 

Where  an  annuity  is,  by  will,  expressly  charged  on  the  eornus  of  an  estate,  subse 
quent  words  tending  to  show  that  tne  testator  contemplated  tnat  it  should  abate  in 
Uie  event  of  the  income  of  the  property  being  insufficient : 

ffeld,  not  to  deprive  the  annuitant  of  the  right  to  have  the  corpus  applied  towards 
making  good  any  deficiency  of  income  to  meet  the  annuity. 

John  Gibson,  by  his  will,  dated  the  Slst  of  October,  1859, 
after  making  some  other  dispositions,  gave  an  annuity  of 
£35  to  his  mother  Elizabeth  Gibson  for  her  life,  and  another 
annuity  of  £35  to  his  wife  for  her  life,  and  continued  as 
follows : 

*' And  I  charge  the  same  annuities  respectively  upon  all 
and  singular  my  leasehold  messuages,  dwelling-nouses,  or 
tenements  situate  in  Sheffield  aforesaid  hereinafter  by  me 
given  and  bequeathed." 

The  testator  then  ^ve  his  real  and  leasehold  property  to 
trustees,  and  after  directing  that  they  should  hold  it,  in  the 
first  place,  upon  trust  out  of  the  rents,  issues,  and  profits,  to 
pay  and  keep  down  the  interest  of  any  mortgage  which 
might  be  subsisting  thereon,  continued  as  follows : 

"And  in  the  next  place  do  and  shall  pay  unto  my  said 
wife  and  mother  their  several  annuities  of  £36  and  £35  as  and 
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when  the  same  shall  respectively  become  due  and  pa3rable : 
Provided  nevertheless,  and  I  declare  and  direct,  that  if  the 
surplus  rents  and  profits  arising  from  the  said  leasehold 
premises  remaining  after  making  the  several  payments  by 
me  hereinbefore  directed  to  be  made  shall  prove  insufficient 
to  pay  both  the  said  annuities  in  full,  then  and  so  often  as 
the  same  shall  ha|)pen  the  annuity  hereinbefore  by  me  be- 
queathed to  my  said  wife  shall  abate  in  favor  of  my  said 
mother,  it  being  my  express  desire  that  the  said  annuity  to 
my  said  mother  shall  Tbe  paid  in  full  to  her  during  the  re- 
mainder of  her  life." 

The  testator  died  on  the  27th  of  May,  1860,  and  his  mother 
died,  on  the  5th  of  August,  1869. 

The  income  of  his  estate  had  always  been  insufficient  to 
pay  *both  annuities  in  full,  and  at  the  date  of  the  [412 
filing  of  the  bill  there  was  an  arrear  of  more  than  £350  on 
account  of  the  widow's  annuity. 

The  testator's  widow  had  married  a  second  time,  and  again 
become  a  widow,  and  was  the  plaintiff  in  the  suit. 

The  suit  now  came  on  for  further  consideration,  the  prop- 
erty on  which  the  annuities  were  charged  being  represented 
by  a  fund  in  court. 

Mr.  Dunning  (Mr.  Olasse^  Q.C.,  with  him),  for  the  plain- 
tiff: There  is  a  distinct  charge  of  the  annuity  upjon  the 
corj^us  of  the  estate,  and  that  met  is  sufficient  to  entitle  the 
plaintiff  to  have  the  corpus  applied  to  make  good  the  pres- 
ent arrears  and  the  future  payments  so  far  as  the  income  is 
insufficient. 

Mr.  IvM^  for  the  defendant,  who  was  tbe  surviving  trus- 
tee and  executor  of  the  will :  The  words  charging  the  annui- 
ties on  the  corpus  must  be  read  in  connection  with  the 
subsequent  part  of  the  will,  which  shows  a  clear  intention  to 
make  the  annuities  abate  in  case  of  the  insufficiency  of  the 
income  to  meet  them.  In  Taylor  v.  Taylor  (*)  the  words  were 
very  similar  to  those  here,  but  it  was  a  stronger  case  than 
the  present,  because  the  charge  there  followed  the  words  lim- 
iting the  payment  to  the  income,  yet  Vice-Chancellor  Hall 
held  that  the  income  alone  was  applicable  to  pay  the  annui- 
ties. In  Foster  v.  Smith  C)  there  was,  as  here,  an  actual 
charge  on  the  corpus^  cut  down  by  subsequent  words.  It  is 
sufficient  to  show  an  intention  that  the  fund  out  of  which  the 
annuity  is  payable  should  be  preserved:  White  &  Tudofs 
Leading  Cases  in  Equity  (•). 

[The  Vice-Chancellor:    Phillips  v.  OuMeridge{*)  is 

(0  Law  Rep.,  17  Eq.,  824.  (»)  2d  ed.,  vol.  ii.,  p.  286. 

(*)  1  Ph.,  629.  (*)  8  D.  J.  A  S..  332. 
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rather  like  this  case.    There  the  annuities  were  held  to  be 
charged  on  the  corpus.'] 

The  decision  in  that  case  turned  jjartly  on  the  words  *' after 
performance  of  all  the  before-mentioned  trusts." 

It  is  not  necessary  to  contend  that  the  annuity  to  the  mother 
was  not  charged.    There  is  an  express  direction  that  the 
widow's  annuit;^  shall  abate  in  case  of  insuflBiciency  of  in- 
come. 
413]      *Mr.  R.  JSwan^  for  the  trustees. 

Sir  R.  Malins,  V.C:  I  am  clearly  of  opinion  that  when- 
ever annuities  are  given  by  a  will,  and  there  are  added  words 
such  as  those  whicn  occur  in  this  will,  "I  charge  the  same 
annuities  respectively  upon  all  and  singular  my  leasehold 
messuages,  dwelling-nouses,  or  tenements,  situate  in  Shef- 
field aforesaid,  by  me  given  and  bequeathed,"  the  annuitant 
is  entitled  to  resort  to  the  corpus  as  well  as  to  the  income  of 
the  property  so  charged ;  and  that,  in  order  to  exonerate  the 
corpus^  there  must  be  a  distinct  statement  that  the  annuity 
is  to  be  paid  out  of  the  income  and  out  of  the  income  alone. 
The  testator  has  not  done  that  in  the  present  case.  He  does 
not  seem  to  have  supposed  that  there  would  have  been  any 
deficiency  of  income  to  meet  this  annuity,  and  he  disposes 
of  the  surplus  rents  and  profits  left  after  paying  it.  He  has, 
however,  expressly  charged  the  annuities  on  the  corpus  of  his 
estate,  and  1  cannot,  merely  because  he  provides  that  if  the 
surplus  rents  shall  be  insuflScient  to  pay  both  annuities  in 
full,  that  given  to  his  wife  is  to  abate  in  favor  of  his  mother, 
infer  an  intention  to  make  the  annuities  payable  only  out  of 
income.  There  must  be  some  distinct  expression  of  an  in- 
tentiou'to  limit  the  source  of  payment,  and  I  can  find  none 
such  here.  If  there  was  ever  a  case  which  exemplified  this 
rule  it  is  Phillips  v.  OuUeridge  (*),  where  the  words  fell  short 
of  any  such  expression,  and  the  corpus  was  made  applicable 
to  the  payment  of  the  annuities. 

Mr.  Ince  cited  Taylor  v.  Taylor  ("),  but  the  decision  of  the 
Vice-Chancellor  in  that  case  was  that  the  annuities  were  not 
charged  on  the  corpus  at  all.  It,  therefore,  cannot  be  in 
any  way  an  authority  for  a  case  where  they  are  expressly 
charged. 

The  plaintiff  will,  therefore,  be  entitled  to  receive  her  ar- 
rears out  of  the  fund  in  court,  and  t6  have  the  income  and 
so  much  of  the  corpus  as  is  from  time  to  time  required  to 
make  »p  the  full  amount  of  the  annuity. 

Solicitors:  Messrs.  Pattison^  Wigg&Co.;  Messrs.  Doyle 
&  Edwards, 

(')  3  D.  J.  &  S.,  332.  («)  Law  Rep.,  17  Eq.,  324;   7  Eng.  Rep.,  848. 
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See  2  Bedfield  on  Wills  (2d  ed.),  137, 
€i  seq. 

If  a  legacy  be  not  expressly  or  by 
fair  inference  charged  upon  the  testa- 
tor's real  estate  it  must  be  paid  out  of 
the  personal  estate  or  fail :  Reynolds  v. 
Reynolds,  16  N.  Y.,  257 ;  Myers  v.  Ed- 
dy, 47  Barb.,  263,  Talbot's  Rep.,  211, 
note  to  8d  ed. ;  Phillips  v.  Eastwood, 
Lloyd  &  Qould.  270  and  note,  p.  206,  to 
Banks's  Am.  ed.;  1  Story's  Eq.  Jur., 
S  573 ;  Hoes  v.  Van  Uoesen,  1  N.  Y., 
120  ;  Lupton  v.  Lupton,  2  Johns.  Chy., 
614 ;  Harris  v.  Ely,  7  Paiije,  421 ;  Kin- 
ntar  v.  Rogers,  42  N.  yT,  531 ;  Bab- 
cock  V.  Stoddard,  3  N.  Y.  Supreme  Ct. 
Rep.,  207 ;  BvUa/rd  v.  Ooffe,  20  Pick., 
252  ;  Hftnna's  Appeal,  31  Penn.  St.  R., 
.53 ;  Attorney-General  v.  Moor,  West's 
Chy.,  102,  and  note. 

But  if  the  testator  devise  all  the 
"rest,  residue  and  remainder"  of  his 
property,  and  it  fairly  appear  from  the 
entire  will  he  intended  to  charge  the 
realty,  the  legacies  are  by  inference 
charged  upon  the  real  estate  :  Shutters 
V.  Johnson,  38  Barb.,  80 ;  Phillips  v. 
Eastwood,  Lloyd  &  Gould,  270  and  note, 
p.  296  to  Banks's  Am.  ed.;  Taylor  v. 
Dodd,  2  N.  Y.  Sup.  Court  Rep.,  88, 
affirmed  by  Court  of  Appeals,  Sept.  22, 
1874. 

Although  unaided  and  alone  the  re- 
siduary clause  is  not  sufficient  to  charge 
the  realty;  Myers  v.  Eddy,  47  Barb., 
263. 

But  a  legacy  may  be  charged  upon 
real  estate  "  by  fair  and  reasonable  im- 
plication :"  Johnson  v.  Johnson,  40  Ma- 
ryland, 189. 

In  the  construction  of  wills  the  inten- 
tion of  the  testator  shall  prevail,  if 
conformable  to  the  principles  of  law. 
If  possible,  effect  shall  be  given  to  each 
distinct  provision,  rather  than  it  should 
be  annihilated :  Christie  v.  Phyfe,  19 
N.  Y.,  344,  348. 

It  is  the  duty  of  the  court,  so  far  as 
the  rules  of  law  will  permit,  to  gioe 
effect  to  the  intention  of  the  testator,  as 
deduced  from  the  language  of  the  in- 
strument, read  in  the  light  of  the  cir- 
cumstances which  surrounded  him  at 
the  time  of  its  execution:  Dubois  v. 
Ray,  35  N.  Y.,  162,  175;  SfiuU^s  v. 
Johnson,  38  Barb.,  80, 81 ;  Roman  Cath- 
olie  Church  v.  Wachter,  42  Barb.,  44, 
45  ;  Myers V,  Eddy,  47  Barb.,  264  ;  Rip^ 
pie  V.  Ripple,  1  Rawle,  386,  390. 

Courts  will  look  at  the  circumstances 


under  which  the  testator  makes  his 
will — as  the  state  of  his  property,  of 
his  family,  and  the  like.  And  a  testa- 
tor is  rather  to  be  presumed  to  calculate 
on  the  dispositions  of  his  will  taking 
effect  than  the  contrary :  Jarman  on 
Wills,  742.  745,  rules  10  and  24 ;  Van 
Winkle  V.  Van  Houton,  2  Green's  Chy. 
(N.  J.),  172,  186. 

Even  in  the  construction  of  deeds 
and  contracts,  where  a  more  rigid  rule 
obtains,  the  court  will,  in  order  to  as- 
certain the  intention  of  the  parties,  look 
at  the  subject-matter  thereof,  the  ob- 
ject in  view,  the  situation  of  the  par- 
ties and  the  surrounding  circumstances 
at  the  time :  Frenclt  v.  Uarha/rt,  1 N.  Y., 
96, 102 ;  Wiri4^hestw  v.  Osbom,  62  Barb., 
838,  341. 

In  case  of  a  deficiency  of  personal 
property  the  legacies  must  abate  unless 
charged  upon  the  real  estate.  The 
charge  upon  the  real  estate  may  be 
made  by  the  testator,  either  by  express 
directions  to  that  effect,  contained  in  the 
will,  or  the  intention  thus  to  charge  it 
may  be  implied  from  the  whole  will 
taken  together.  This  intent  may  be  ex- 
pressed hi  terms  or  by  implieatton,  and 
will  be  effectual  when  found  to  exist  in 
any  form,  because  the  law  seeks  only 
to  discover  and  carry  out  the  purpose 
of  the  testator:  Reynolds  v.  Reynolds, 
16  N.  Y. ,  259, 262 ;  •  ShuUers  v.  Johnson,, 
88  Barb.,  80,  81;  LupUm  v.  Lupton,  2 
Johns.  Chy.,  614,  623 ;  Harris  v.  Ely,  7 
Paige,  431,  425  ;  Roman  Catholic  Uh,  v. 
Wachter,  42  Barb.,  44,  45 ;  Myers  v. 
Eddy,  47  Barb.,  264 ;  Hoes  v.  Van  Hoe- 
sen,  1  N.  Y.,  120,  122,  123;  Allan  v. 
Gott,  2  Eng.  Rep.,  333,  837 ;  Ripple  v. 
Ripple,  1  Rawle,  386,  390 ;  Witman  v. 
Norton,  6  Binney,  395,  396  ;  Hassenele- 
ver  V.  Tucker,  2  Binney,  525. 

In  Roman  Catholic  Church  v.  Wachter, 
(42  Barb.,  43),  the  testatrix. bequeathed 
to  the  plaintiff  the  sum  of  $500,  and  to 
her  brothers  and  sisters,  share  and  share 
alike,  the  balance  of  her  estate,  and  di- 
rected the  several  legacies  to  be  paid 
within  one  year  tkhtar  her  decease. 
There  were  no  other  provisions  in  the 
will.  The  personal  essets  were  not  suf- 
ficient to  pay  the  debts,  and  the  entire 
balance  of  the  proceeds  of  the  real  es- 
tate, after  paying  debts,  was  only 
$729. 66.  Held,  that  the  $500  legacy  was 
a  charge  upon  the  real  estate,  on  the 
ground,  per  Miller,  J.,  ** inferred  from 
the  will  itself,  and  the  circumstances 
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Burroandlng  the  testatrix/'  that  she 
intended  that  the  legacy  should  be  paid 
out  of  the  whole  eetate :  42  Barb. ,  45,  60. 

In  Shulters  v.  Johnson  (88  Barb.,  80), 
the  testator  gave  and  bequeathed  to  his 
daughters  each  the  sum  of  $200,  to  one 
eon  $400,  to  another  son  $50,  and  then 
gave  and  devised  all  the  rest,  residue 
and  remainder  of  his  real  and  personal 
estate  to  two  other  sons,  share  and 
share  alike.  There  were  no  other  pro- 
visions in  the  will.  The  testator  died 
seized  of  real  estate  of  the  value  of  sev* 
eral  thousand  dollars,  but  left  no  per- 
sonal assets  to  be  applied  on  the  legacies. 
Held,  that,  as  there  was  no  antecedent 
specific  devise  of  anj  real  estate,  the 
residuary  clause  should  be  regarded  as 
indicating  an  intention  that  the  legacies 
should  be  paid  out  of  the  toh/^  estate  : 
88  Barb.,  80,  82 ;  Van  Winkle  v.  Van 
Hout&n,  2  Green's  Chy.  R.  (N.  J.),  172, 
was  a  precisely  similar  case. 

In  Goddard  v.  Pomeroy  (36  Barb., 
646),  the  testator  gave  to  his  wife,  after 
payment  of  funeral  expenses  and  hon- 
est debts,  all  of  his  personal  estate  ab- 
solutely, except  the  principal  sum  of 
$1,000  due  him  in  notes,  the  Interest  of 
which  he  ffsive  to  her  during  her  life, 
and  also  the  whole  income  and  sole 
control  of  all  his  real  estate  during  her 
life.  He  then  gave  to  three  other  per- 
sons legacies  amounting  in  the  aggre- 
gate to  $3,500,  which  were  not  to 
become  due  until  the  death  of  his  wife. 
He  next  gave  "the  whole  remaining 
part  of  all  his  worldly  property "  to  a 
Baptist  church.  He  died  seized  of  real 
estate  of  the  value  of  $2,000  and  per- 
sonal property  of  the  value  of  $8,000. 
Held,  that  the  three  legacies  amounting 
to  $8,500  were,  under  these  provisions, 
a  charge  upon  the  real  estate,  such  be- 
ing the  evident  intention  of  the  testa- 
tor: 86  Barb.,  547,  556. 

In  McLaughUn  v.  McLaughlin  (30 
Barb.,  459),  the  testator  gave  and  be- 
queathed to  two  sisters,  a  nephew  and 
niece,  legacies  amounting  in  the  aggre- 
gate to  $11,000,  and  directed  the  same 
to-be  paid  in  such  order  and  by  such 
instalments,  or  otherwise,  as  his  execu- 
tors might  deem  most  for  the  interest 
of  his  estate,  with  interest  from  the 
time  of  his  death  until  paid.  He  then 
gave  to  a  half-sister  an  annuity  of  $250 
for  life  ;  to  the  Roman  Catholic  Orphan 
As^'lum  $100  a  year  for  twenty-one 
years,  or  until  the  death  of  his  last  sur- 


viving child,  whichever  event  first  hap- 
pened, and  directed  his  executors  to 
apply  at  their  discretion  $50  a  year  to 
the  relief  of  the  poor  of  St.  Mary's 
Church,  for  the  same  period  as  last 
above ;  and  made  these  annuities  and 
annual  payment  a  charge  upon  his 
leasehold  property  No.  197  Chatham 
street,  in  the  city  of  New  York.  He 
next  devised  and  bequeathed  to  his 
wife,  so  long  as  she  remained  his  wid- 
ow, the  use  of  his  dwelling-house,  No. 
282  Madison  street,  and  all  his  furni- 
ture, and  bequeathed  to  his  eldest  son 
his  watch  and  chain,  and  gave  the  rest, 
residue  and  remainder  of  his  estate, 
real  and  personal,  to  his  executors  in 
trust  for  the  benefit  of  his  children  and 
their  issue.  The  personal  estate  was 
not  sufficient^  after  payment  of  debts, 
to  pay  the  legacies  in  full.  Held,  that 
the  legacies  were  a  charge  upon  the 
real  estate,  as  the  will  plainly  showed 
that  the  testator  intended  the  legacies 
to  be  paid  absolutely  and  at  all  events: 
80  Barb.,  459,  469. 

In  Tracy  v.  Traty,  (15  Barb.,  503), 
the  will,  after  directing  payment  of  the 
debts,  gave  and  bequeathed  unto  each 
of  three  children  the  sum  of  $150,  and 
then  gave  all  the  rest,  residue  and  re- 
mainder of  the  estate,  real  and  personal, 
unto  four  other  children,  share  and 
share  alike,  subject  to  their  mother's 
right  of  dower  in  the  real  estate ;  and 
it  directed  that  none  of  them  should  be 
charged  for  anything  advanced  to  them. 
^hepersoTuU  property  was  insufficient 
to  pay  the  de&to,  and  a  balance  of  only 
$500  remained  from  the  proceeds  of  the 
real  estate  after  the  debts  were  paid. 
Held,  that  the  three  legacies  were  a 
charge  upon  the  real  estate,  as  the  real 
and  personal  estate  were  blended  to- 
gether in  the  will :   15  Barb.,  503,  505. 

In  Rafferty  v.  Clark,  (1  Bradf.,  473). 
the  testator  gave  three  legacies  of  $100 
each  to  a  half-brother,  unde  and  aunt, 
and  then  devised  and  bequeathed  all 
the  rest  and  residue  of  his  estate,  real 
and  personal,  after  the  payment  of  fu- 
neral expenses  and  just  debts,  one  half 
to  his  wife,  etc.,  and  ** empateered  his 
executors  to  sell  his  re/d  estate."  There 
was  not  suflScient  personal  estate  to  pay 
the  legacies,  and  a  part  of  the  real  es- 
tate was  sold  by  the  executors  under 
the  power.  Held,,  that  the  legacies 
were  a  charge  upon  the  proceeds  of  the 
sales  of  real  estate  :  (1  Bradf.  473, 475). 
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In  Moncnefv.  Rm,  (60  N.  Y..  482), 
the  testator,  after  directing  all  his  just 
debts  and  funeral  expenses  to  be  paid 
as  soon  as  convenient,  bequeathed  f500 
per  annum  during  the  lifetime  of  bis 
mother,  to  each  of  bis  sisters,  devised 
and  bequeathed  the  right  of  burial  in 
his  cemetery  lot  to  various  persons,  and 
bequeathed  all  his  personal  estate  to 
his  mother.  He  then ,  in  the  fifth  clause, 
devised  and  bequeathed  the  net  income 
of  his  real  estate  to  his  mother  for  life, 
"  and  at  and  upon  her  death,  after  pay- 
ing the  expenses  of  her  suitable  and 
proper  burial  f  and  in  the  sixth  clause 
directed  that  the  plot  aforesaid  be  prop- 
erly enclosed,  and  a  vault  and  monu- 
ment erected  thereon.  He  next  directed 
his  executor  to  sell  and  dispose  of  all 
his  real  estate,  except  the  plot  afore- 
said, and  out  of  the  proceeds  of  such 
sale  devised  and  bequeathed  $20,000  to 
his  sister  Jane,  and  the  rest  and  residue 
thereof  to  his  sister  Agnes,  and  ap- 
pointed an  executor.  The  mother  died 
before  the  testator,  who  left  a  large 
amount  of  real  estate.  Per  Grover,  J. : 
*'  By  the  death  of  the  mother  in  the  life 
of  the  testator,  the  devise  to  her  of  th^ 
net  rents  and  profits  during  her  life 
lapsed,  but  by  the  true  construction  of 
the  residue  of  the  fifth  clause,  tJu  pay- 
merU  ofherfanerai  expenses  were  charg- 
ed  upon  the  proceeds  of  the  real  estaie. 
By  the  sixth  clause,  the  cost  of  enclosing 
the  burial  plot  and  erecting  a  vault  and 
monument  thereon  toere  made  a  like 
charger  60  N.  Y.,  481,  435.  See  also 
Witman  v.  Norton,  6  Binn.,  896. 

In  Allan  v.  Gott  (2  Eng.  Rep.,  338, 
L.  R.,  7  Chy.  App.,  489),  It  was  held, 
that  "in  order  that  legacies  charged 
upon  real  estate  may  be  payable  out  of 
'the  real  and  personal  estate  pro  rata, 
it  is  not  necessary  that  the  testator 
should  have  directed  an  absolute  con- 
version of  the  real  estate.  It  is  suffi- 
cient that  he  has  shown  an  intention  of 
creating  a  mixed  fund  of  realty  and 
personalty,  out  of  which  the  legacies 
are  to  be  paid." 

In  EarlY.  Ginn  (1  Johns.  Chy.,  494), 
the  testator  directed  his  real  estate  to  • 
be  sold  by  his  executors,  and  the  pro- 
ceeds to  be  put  out  at  interest,  to  be 
annually  paid  in  eoual  proportions  to 
A.,  B.  and  C,  and  the  survivors  of 
•  them,  without  limitation  of  time,  but 
was  silent  as  to  any  further  disposition 
as  to  the  principal  or  residuum  of  his 


real  estate ;  this  was  held  to  be  a  be- 
quest of  the  principal  as  well  as  of  the 
interest,  it  being  apparent  from  the  in- 
troductory and  other  clauses  in  the  will, 
that  the  testator  did  not  intend  to  die 
intestate  in  that  respect. 

The  same  doctrine  was  held  in  Hatch 
V.  Bassett,  62  N.  Y.,  869,  862 ;  see  also 
Van  Winkle  v.  Van  ffouten,  2  Green 
Chy.  R.,  187,  etseq.;  Nichols  v.  Bomaine, 
9  How.  Pr.,  512,  514  ;  Ripple  v.  Ripple, 

1  Rawle,  886,  890 ;   Witman  v.  Norton, 

6  Binney,  895 ;  ffassenclever  v.  Tucker, 

2  Binney,  626  ;  Nichols  v.  Postlethwaite, 
2  Dallas,  181;  Stagg  v.  Jackson,  1 N.  Y., 
206,  212 ;  March  v.  Wheel&r,  2  Edw. 
Chy.,  156,  168;  BogaH  v.  Hulett,  4 
HiU,  492,  495 ;  Bunee  v.  Vandergrift, 
8  Paige,  87,  40 ;   Oreville  v.  Browne, 

7  House  of  Lords  Cases,  ^9,  696-697. 
Lewis  V.  Darling,  16  How.  (U.S.),  1; 
Peter  v.  Beverly,  10  Peters,  532 ;  Mc- 
Laughlin V.  McJjaugTUin,  80 Barb.,  468, 
469. 

Formerly  the  courts  would  construe 
very  general  and  loose  expressions  into 
an  intention  to  pay  dd>ts  out  of  the  real 
estate  in  case  of  failure  of  the  personal 
estate,  but  would  not  charge  legacies 
upon  the  real  estate  in  cases  of  doubt, 
or  unless  there  was  a  manifest  intent 
to  do  so.  In  the  later  cases,  however, 
the  doubt  is  not  referred  to,  and  the 
general  tendency  is  to  cliarge  the  real 
estate  with  the  payment  of  legacies  by 
the  same  words  that  would  charge  the 
payment  of  debts  upon  real  estate : 
Perry  on  Trusts,  g  569. 

Where  the  personalty  is  grossly  in- 
sufficient to  pay  the  debts  and  legacies, 
very  slight  indications  in  the  ym\  will 
be  laid  hold  of  by  the  court  to  raise  an 
implied  intention  that  the  executor  is 
to  pay  the  l^ffacies  out  of  the  real  estate  : 
Perry  on  Trusts,  §  570;  Shutters  v. 
Johnson,  88  Barb.,  80 ;  Roman  Catholie 
Church Y.  Wachter,^BtLrb.,4S;  Tracy 
V.  IVaey,  15  Barb.,  503. 

Where  the  real  and  personal  estate 
is  blended  for  other  purposes  of  the 
will,  very  slight  circumstances  will  in- 
duce the  courts  to  hold  that  the  testator 
intended  them  to  be  blended  for  the 
payment  of  legacies.  "The  circum- 
stances of  the  testator  and  the  nature 
and  amount  of  his  property  may  be 
taken  into  consideration  to  arrive  at  his 
intention ;  and  from  the  insufficiency 
of  the  personal  estate,  and  the  peculiar 
grant  of  power  to  the  executors,  the 


734 


EQUITY  CASES. 


[L.  R. 


1874 


Pearson  ▼.  Helliwell. 


V.C.BiL 


real  estate  be  charged  with  the  leg- 
acies :"  Dey  v.  De^s  admrs,,  19  New 
Jersey  Eq.  (4  C.  E.  Green),  140. 

Under  a  power  of  sale  which  author- 
izes and  creates  a  conversion  of  the  real 
into  personal  estate  the  avails  of  the 
sales  are  held  upon  slight  circumstances 
to  be  assets  in  the  hands  of  the  execu- 
tors for  the  payment  of  debts  and 
legacies:  Encin  v.  Loper,  43  N.  Y., 
621,  525 ;  H</rton  v.  McCoy,  47  N.  Y.. 
21,  25;  White  v.  Howa/rd,  46  N.  Y., 
144,  162 ;  Moncrief  v.  Boss,  60  N.  Y., 
481,  436 ;  Phelps  v.  Pond,  23  N.  Y.,  69, 
76 ;  Van  Vechten  v.  Van  Veighton,  8 
Paige,  105,  123;  Horton  v.  Case,  2 
Barb.  Chy.,  606,  519. 

Where  by  virtue  of  a  potoer  the  land 
was  directed  to  be  converted  into  money, 
it  will  be  so  regarded  thereafter  in 
equity  for  all  purposes :  Moncrief  v. 
Boss,  50  N.  Y.,  431,  486;  White  v. 
Howard,  46  id.,  144,  162;  Stagg  v. 
Jackson,  1  id.,  206,  212. 

The  law  presumes  a  testator  does  not 
intend  to  die  intestate  as  to  any  of  his 
property.  Such  a  presumption  will  be 
intended  unless. the  will  naturally  and 
clearly  shows  the  contraiy  :  Bailey  v. 
Bailey,  25  Mich.,  185;  Vaiuierzee  v. 
Vanderzee,  36  N.  Y.,  231,  232;  Earl 
V.  0%nn,  1  Johns.  Chy.,  494  ;  Wadley 
V.  North,  3  Vesey,  364,  367  ;  Boyle  v. 
Hamilton,  4  Vesey,  437,  439. 

In  Lupton  v.  Lupton,  (2  John.  Chy., 
614),  there  were  specific  legacies  of  pier- 
sonal,  and  spedfie  devises  of  real,  and 
then  a  general  clause  giving  all  the 
rest  and  residue  of  real  and  personal^ 
estate;  and  it  was  properly  held  that' 
such  a  clause  standing  cUone,  when 
read  with  the  preceding  clauses  was  no 
evidence  of  an  intention  to  charge  the 
real  estate  with  the  pecuniary  legacies. 
Full  force  and  effect  was  given  to  the 
will  by  construing  it  as  a  bequest  of  all 
the  rest  and  residue  of  the  personal 
after  paying  the  legacies,  and  all  the 
rest  and  residue  of  the  real  after  de- 
ducting the  real  estate  disposed  of  in 
the  specific  devises. 

In  Beynolds  v.  Beynolds,  (16  N.  Y., 
257),  the  testator  first  gave  a  pecuni- 
ary legacy,  and  then  devised  aU  his  real 
and  personal  estate  to  others,  and  it 
was  held  there  was  no  charge — that  by 
giving  all  his  real  in  the  residuary 
clause,  the  testator  clearly  excluded  the 
idea  of  charging  the  legacy  upon  the 
real  estate. 


In  Myers  v.  Eddy,  (47  Barb.,  363). 
there  were  pecuniary  legacies  and  then  a 
residuary  clause  giving  all  the  rest  and 
residue  of  his  real  and  personal  estate 
to  another.  This  case  was  rigbly  de- 
cided on  the  grounds  stated  by  Pot- 
ter, J.,  in  the  latter  part  of  his  opinion 
(pages  274,  275),  the  surrounding  cir- 
cumstances clearly  indicating  the  tes- 
tator's intention  not  to  charge  his  real 
estate.  The  provisions  of  the  will 
were  precisely  sirnHar  to  those  in  Shul- 
ters  V.  Johnson  (38  Barb.,  80),  but  in 
the  latter  case  the  surrounding  circnm- 
stances  were  held  to  indicate  an  inten- 
tion to  charge  the  legacies  on  the  real 
estate,  under  the  rule  adopted  in  Lup- 
ton V.  Lupton,  supra.  Jndfe  Potter 
was  mistaken  in  saying  that  Lupton  v. 
Lupton  was  precisely  in  point  (47  Barb., 
270),  as  in  that  case  there  were  specific 
devises  of  real  estate,  so  that  full  force 
could  be  given  to  the  words  "  rest  and 
residue  "  bf  the  real  estate  in  the  resid- 
uary clause,  which  was  not  the  case  in 
Myers  v.  Eddy,  nor  in  ShuUers  v. 
Johnson,  where  the  distinction  was 
clearly  pointed  out  by  Davis.  J.,  or  in 
Boman  Catholic  Church  v.  Waehter 
(42  Barb. ,  46),  where  the  same  distinc- 
tion is  also  recognized  and  approved  by 
Miller,  J.  But  neither  of  these  cases 
appear  to  have  been  cited  or  considered 
in  Myers  v.  Eddy. 

In  Kinnier  v.  B<^ers  (42  N.  Y.,  531). 
there  were  pecuniary  legacies  of  the 
personal  and  a  specific  devise  of  real 
estate,  and  then  a  residuary  clause 
giving  all  the  rest  and  residue  of  real 
and  personal  to  others,  being  precisely 
similar  to  Lupton  v.  Lupton.  But 
there  was  no  question  before  the  court 
in  regard  to  the  construction  of  these 
portions  of  the  will  to  ascertain  whether 
the  legacies  were  a  chai^.  The  will 
contained  a  power  of  sale  to  the  execu- 
tors to  sell  and  convey  the  real  estate 
which  had  been  executed,  and  the  sim- 
ple question  was  whether  the  executors 
could  give  a  good  title,  which  was  held 
in  the  affirmative,  the  action  having 
been  brought  to  compel  the  purchaser 
to  perform  his  contract  and  complete 
his  purchase.  It  does  not  appear  but 
that  the  personal  estate  in  tnat  case 
was  sufficient  to  pay  all  the  legacies, 
and  there  was  no  question  concerning 
the  pigment  of  legacies. 

In  BuUard  v.  Ooffe,  (20  Pick.,  252), 
the  will  related  wholly  to  personalty ; 
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there  was  no  appparent  intention  to 
dispose  of  the  testator's  propertj,  and 
there  were  articles  of  personal  property 
not  disposed  of  by  the  will. 

In  WHght  v.  Dean,  (10  Wheat.,  204), 
there  was  no  question  as  to  the  pay- 
ment of  legacies.  The  Question  was 
whether  the  will  conveyed  a  fee  or  a 
life  estate  to  the  devisee.  It  did  not 
appear  but  that  there  were  sufficient 
personal  assets  to  pay  all  the  legacies 
(see  statement  and  Judge  Story's  opin- 
ion). In  that  case  there  were  pecuniary 
legacies  and  a  clause  giving  to  the  tes- 
tator's wife  aU  his  reiQ  estate. 

The  fact  that  legacies  are  given  to 
persons  to  whom  the  testator  was  under 
some  moral  obligation  has  been  con- 
sidered some  evidence  that  he  intended 
them  to  be  paid  out  of  his  real  estate, 
if  the  personal  was  insufficient :  Perry 
on  Trusts,  §  670 ;  Lypet  v.  Carter,  1 
Ves.  Sen.,  499 ;  Van  Winkle  v.  Van 
HmUon,  2  Green  (N.J.)  Chy.,  172, 
190. 

A  direction  in  the  will,  that  a  leg- 
acy be  "paid  out  of  my  estate"  is 
sufficient  to  charge  it  upon  the  wJmU 
estate,  real  as  well  as  personal :  Taylor 
V.  Dodd,  2  N.  Y.  Supreme  Court  Rep.*, 
88,  affirmed  58  New  York  Reports, 
835 ;  McLaughlin  v.  McLaugJdin,  80 
80  Barb.,  458  ;  Perry  on  Trusts,  §  572. 

Where  some  of  the  legacies  are 
chargeable  on  the  real  estate  and  others 
not,  the  former  will  be  decreed  to  be 
paid  exclusively  from  the  proceeds  of 
the  real,  leaving  the  latter  to  be  paid 
out  of  the  personal  estate :  1  Story's 
Eq.  Jur.,  §  566;  Willard's  Eq.  Jur., 
568,  569 ;  Perry  on  Trusts,  §  578. 

Though  a  legacy  be  charged  upon 
the  real  estate  it  is  payable,  in  the  first 
instance  out  of  the  personalty,  and  if 
that  be  sufficient  the  realty  cannot  be 
resorted  to  though  the  executor  waste 
or  misapply  the  personalty :  IIanna*s 
Appeal,  81  Penn.  St.,  58  ;  see,  however, 
1  Romilly's  Notes  of  Cases,  148,  and 
numerous  cases  there  cited. 


A  suit  may  be  brought  by  all  the 
legatees  named  in  a  will  for  their  leg- 
acies. If  they  be  charged  upon  the 
realty  the  owners  of  the  land  should  be 
parties  defendant,  and  where  the  devi- 
see accepts  the  devise  of  land  charged 
with  a  legacy  he  is  personally  liable 
therefor,  and  if  he  be  dead  his  personal 
representatives  and  their  bondsmen 
should  also  be  made  defendants,  as  the 
personalty  of  the  devisee  must  be  ex- 
hausted before  resort  can  be  had  to 
the  land :  Towner  v.  Tooley,  88  Barb., 
698,  Oridley  v.  Oridley,U  N.  Y.,  180, 
reversing  38  Barb.,  250. 

A  separate  and  independent  intention 
to  bequeath  a  sum  of  money  or  an 
annuity  at  all  events,  will  not  be  per- 
mitted to  be  overruled  merely  by  a 
direction  in  the  will  that  the  money  is 
to  be  raised  in  a  particular  way  or  out 
of  a  particular  fund.  Each  case  of  tliis 
nature  must  depend  upon  a  considera- 
tion of  the  material  provisions  of  the 
will  and  the  extrinsic  circumstances  of 
the  testator's  family  and  estate,  which 
may  be  fairly  brought  to  bear  upon  the 
question  of  intent :  Pierrepont  v.  Ed- 
wards, 25  N.  Y.,  128,  24  How.  Prac. 
Rep.,  419 ;  NewUm  v.  StarOey,  28  N.  Y., 
61 ;  McCoy  v.  VuUe,  80  How.  Prac. 
Hep.,  265,  8  Robertson,  490;  Doughty 
V.  StU%DeU,  1  Bradford's  Surr.  Rep.,  802- 
0;  Partridge  v.  Pa/rtridge,  Talbot's 
Rep.,  226 ;  Hinton  v.  Pinker,  1  Peere 
Williams,  540,  and  note  1  to  Mr.  Cox's 
ed.;  Purse  v.  Snoplin,  1  Atk.,  414; 
Attorney- General  v.  Parkyer,  Ambler, 
566 ;  Ashlmrner  v.  MacOuire,  2  Brown's 
Chy.  Cases,  109;  Ashton  v.  Ashton, 
Talbot's  Rep.,  152;  Purse  v.  Snablin, 
West's  Chy.,  470,  and  numerous  author- 
ities cited  in  note  ;  Boberts  v.  Peacock, 
4  Vesey,  150 ;  De  Lisle  v.  Bodges,  9 
Eng.  Rep.,  618. 

If  land  be  charged  with  a  legacy  it 
cannot  be  released  by  payment  by  the 
devisee  to  the  executors ;  payment 
must  be  made  to  the  legatee :  Orode  v. 
Van  Valen,  25  New  Jersey  Eq.,  95. 
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[Law  Reports,  18  Equity  Cases,  414.] 
V.C.M.,  July  8,  1874. 

414]  *Le  Marchajstt  v.  Le  Marchant. 

[1874    L.    80.] 
Will—GoHitrudion—PrecaUny  Trugt^"  In  fuU  confidmoe^-^Trtut  for  CMldrem. 

61ft  by  will  to  the  testator's  wife  of  all  property  whatsoever  that  he  might  die 
possessed  of  **  f6r  her  sole  use  and  benefit,  in  the  lull  confidence  that  she  wiU  so  be< 
stow  it  on  her  decease  to  my  children  in  a  just  and  equitable  spirit,  and  in  such  man- 
ner and  way  as  she  feels  would  meet  with  my  full  approval " : 

Held,  on  demurrer,  that  the  widow  took  a  life  interest,  with  a  power  of  disposition 
amongst  the  children,  the  actual  extent  of  which  must  be  determined  at  the  hearing 
of  the  cause. 

Demurrer. 

This  was  a  suit  b^  one  of  the  children  of  Sir  John  Quspard 
Le  Marchant,  seeking  to  have  the  trusts  of  his  will  carried 
into  execution  under  the  direction  of  the  court  The  plain- 
tiff was  still  an  infant. 

Sir  J.  G.  Le  Marchant,  who  died  on  the  6th  of  February, 
1874,  made  his  will,  dated  the. 5th  of  August,  1871,  which, 
so  far  as  is  necessary  to  be  stated,  was  as  follows : 

*'I  do  hereby  revoke  and  annul  all  former  wills,  and  do 
now,  in  sound  health  and  in  the  full  possession  of  my  facul- 
ties, do  now  {sic),'Oii  full  and  mature  consideration,  be- 
queath to  my  wife  Margaret  Anne  Le  Marcliant  all  property 
whatsoever  that  I  may  die  possessed  of  for  her  sole  use  and 
benefit,  in  the  full  confidence  that  she  will  so  bestow  it  on 
her  decease  to  my  children  in  a  just,  true,  and  equitable 
spirit,  and  in  such  manner  and  way  as  she  feels  woiud  meet 
with  my  full  approval." 

The  testator  had  four  children  besides  the  plaintiff,  three 
daughters,  who  were  married,  and  a  son  who  was  of  age. 

A  demurrer  to  the  bill  was  filed  by  Lady  Le  Marchant,  in 
order  to  raise  the  question  whether  she  took  under  the  will 
absolutely  or  subject  to  any  trust  for  her  children. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Kekewich^  in  support  of 
the  demurrer :  The  question  raised  by  this  demurrer  is  very 
415]  similar  to  that  m  "^Larribe  v.  Eames  (*),  and  the  remark 
of  the  Lord  Justice  James  in  that  case,  that  ^*the  officious 
kindness  of  the  Court  of  Chancery  in  interposing  trusts 
where  in  many  cases  the  father  of  the  family  never  meant  to 
create  trusts,  must  have  been  a  very  cruel  kindness  indeed," 
is  entirely  applicable  to  the  present  case.    The  words  used 

(»)  Law  Rep.,  6  Oh.,  697;  Ibid.,  10  Eq.,  267. 
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by  the  tesj^tor  show  that  he  intended  the  administration  of 
the  estate  to  be  left  to  his  wife's  discretion,  and  to  be  kept 
out  of  the  control  of  the  court.  The  circumstances  of  the 
family  are  not  altogether  to  be  disregarded,  and  it  is  evident 
that  the  testator,  after  mature  consideration,  had  determined 
to  leave  his  estate  at  the  entire  disposal  of  his  wife.  There 
is  the  same  distinction  between  tnis  case  and  Crockett  v. 
Crockett  (*)  which  was  pointed  out  by  the  Lord  Justice  James 
as  existing  in  Lairibe  v.  Eames.  But  perhaps  the  case  most 
similar  to  the  present  is  Webb  v.  Wools  ('),  where  almost  the 
same  words  were  used,  and  it  was  held  that  the  wife  took 
absolutely.  Curnick  v.  Thicker  {*)  is,  no  doubt,  a  decision 
the  other  wav,  but  that  case  seems  to  be  closely  analogous  to 
Ware  v.  Mallard  (*),  just  as  this  is  to  Webb  v.  Wools.  The 
use  of  the  word  "bestow"  is  an  indication  that  the  testator 
intended  that  Lady  Le  Marchant  was  to  have  power  to  dis- 
tribute the  estate  as  her  own. 

Mr.  Cotton,  Q.C.,  and  Mr.  YaugTian  Hawkins^  in  support 
of  the  bill,  were  not  called  upon. 

SiE  R.  Malins,  V.C:  This  demurrer  raises  very  impor- 
tant questions  on  'the  very  short  will  of  Sir  John  Gaspard 
Le  Marchant,  containing  the  following  gift:  "I  do  hereby 
revoke  and  annul  all  former  wills,  and  do  now,  in  sound 
health  and  in  the  full  possession  of  my  faculties,  on  full 
and  mature  consideration,  bequeath  to  my  wife  Marga- 
ret Anne  Le  Marchant  all  proi)erty  whatever  that  I  may 
die  possessed  of  for  her  sole  use  and  benefit."  If  the  will 
had  stopped  there,  nothing  could  be  more  distinct  or  ad- 
mirable tnan  the  expression  of  the  testator.  But  the  diffi- 
culty is  created  by  the  words  which  he  *adds:  "In  [416 
the  full  confidence  that  she  will  so  bestow  it  on  her  decease 
to  my  children  in  a  just,  true,  and  equitable  spirit,  and  in 
such  manner  and  way  as  she  feels  would  meet  with  my  full 
approval."  If  he  intended  to  leave  the  property  absolutely 
to  ner,  why  did  he  aiid  those  words  ?  I  come  to  the  conclu- 
sion that  his  intention  was  that  the  property  was  to  be  for 
her  own  absolute  use  and  benefit  as  lon^  as  she  lived,  and 
that  she  was  also  to  have  the  power  of  bestowing  it  on  her 
decease  to  his  children.  Mr.  Fearson  laid  some  stress  on 
the  word  "  bestow,"  but  I  think  there  can  be  scarcely  a  dis- 
tinction between  bestowing  and  appointing.  On  the  ques- 
tion of  what  degree  of  disposing  power  he  intended  to 
confer,  as,  for  instance,  whether  there  was  an  exclusive 
power  of  appointment  amongst  the  children,  it  is  impossible 

(1)  2  Phil.,  668;  1  Hare,  461.  («)  Law  Rep.,  17  Eq.,  820. 

(«)  2  Sim.  (N.S.),  267.  O  16  Jur.,  492. 

10  Eng.  Rep.  93 
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for  me  to  come  to  any  conclusion  in  the  present  ^lage  of  the 
cause.  If  the  demurrer  is  allowed,  it  will  be  on  the  ground 
that  Lady  Le  Marchant  is  the  absolute  mistress  of  the  prop- 
erty, to  dispose  of  in  any  way  she  thinks  fit.  On  the  other 
hand,  if  the  plaintiflE  has  an  interest,  that  is,  may  be  an  object 
of  the  power,  he  will  be  entitled  to  an  account  and  the  de- 
murrer must  be  oveiTuled. 

All  the  cases  that  have  been  cited  go  to  apply  the  reason- 
able rules  of  the  court  for  the  purpose  of  ascertaining  what 
is  the  intention  of  the  testator.  jBut  after  all  it  is  but  a 
question  of  intention.  Now  nay  decision  in  Lambe  v. 
Eames  (M,  affirmed  by  the  Lords  Justices,  was  chiefly  relied 
on ;  but  I  think  that  reference  to  the  words  there  shows  it 
to  be  a  very  different  case  from  the  present.  Because  the 
words  there  were,  '*to  be  at  her  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  herself  and  family."  If  it 
had  been  ''  for  the  benefit  of  the  family  "  only,  or  "  after  her 
decease,"  I  should  be  of  opinion  that  there  was  a  trust,  and 
she  could  only  have  it  for  life,  and  then  it  must  go  to  the 
family  in  any  way  she  might  think  best. 

The  strongest  case  cited,  which  certainljr  struck  me  very 
much,  is  Sir  Richard  Kindersley's  decision  in  Webb  v. 
Wools  C).     It  certainly  goes  to  an  extent  which  rather  sur- 

¥  rises  one,  especially  when  the  actual  words  are  considered, 
hey  are  practically  the  same  as  in  this  case.  Because  it  is 
quite  immaterial  whether  the  words  "in  trust  and  confi- 
417]  deuce,"  or  "  in  confidence  "  alone  are  *used.  But  the 
addition  here  of  the  words  "on  her  decease"  indicate  that 
she  herself,  longer  than  her  life  estate,  is  not  an  object  of 
the  gift.  She  cannot  bestow  the  capital  upon  herself  and 
children.  But  in  Webb  v.  Wools  the  widow  was  authorized 
to  do  more  than  that,  because  the  Vice-Chancellor,  after 
reading  the  first  part  of  the  will,  sajrs  (') :  "  If  the  will  stop- 
ped there,  there  could  be  no  question.  The  will  expressly 
declares  that  the  parties  to  benefit  are  the  wife,  her  execu- 
tors, administrators,  and  assigns.  There  is  a  gift  to  her  of 
the  whole  legal  interest  and  oi  the  whole  beneficial  interest ; 
if  she  was  alive  at  the  time  when  the  fund  was  realized  it 
would  go  to  her."  Then  he  says:  "The  words  imme- 
diately following  in  the  will  are  these:  'Upon  the  fullest 
trust  and  confidence  reposed  in  her  that  she  shall  dispose 
of  the  same  to  and  for  the  •  joint  benefit  of  herself  and  my 
children.'  " 
Now,  therefore,  I  think  the  circumstance  that  she  was  at 

0)  Law   Rop.,  6  Ch.,  597;    Ibid.,  10        («)  2  Sim.  (N.S.),  267. 
Eq.,  267.  (*)  2  Sim.  (N.S.),  268, 
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liberty  to  dispose  of  the  property  after  her  death  for  the  ben- 
efit or  herself  and  children  distinguishes  that  case  from  the 
S resent,  because  here  Lady  Le  Marchant  is  not  at  liberty  to 
ispose  of  it  after  her  death  for  the  benefit  of  herself,  but 
exclusively  for  the  benefit  of  the  children. 

I  very  much  agree  with  what  Vice- Chancellor  Hall  haa 
said  in  the  case  oi  Curnick  v.  Tucker  {^\  in  which  the  words 
of  the  will  were :  **  I  leave  all  my  property,  landed,  per- 
sonal, and  of  every  description  whatsoever  and  wheresoever, 
for  .her  sole  use  and  benefit,  in  the  full  confidence  that  she 
will  so  dispose  of  it  amongst  all  our  children,  both  during 
her  lifetime  and  at  her  decease,  doing  equal  justice  to  each 
and  all  of  them."  It  may  be  said  that  there  is  an  impera- 
tive duty  to  do  justice  to  all,  and  equally,  and  all  of  them 
must  have  some  share.  But  it  is  not  stronger  than  this  case. 
The  Vice-Chancellor  there  saysQ :  ''If  this  case  had  come 
before  me  after  the  decision  of  Vice-Chancellor  Kindersley 
in  Webb  v.  WooU^  and  before  the  decisions  in  the  other 
cases  referred  to,  I  should  have  been  disposed  to  hold  that 
Mrs.  Tucker  took  this  property  absolutely.  In  Palmer  v. 
Simmonds  {^\  which  was  also  before  the  Vice-Chancellor 
Kindersley,  the  gift  was  one  of  residue  to  the  legatee,  his 
heirs,  executors,  administrators,  and  assigns,  *forever,  [418 
for  his  own  use  and  benefit,  the  testator  having  full  confi- 
dence that  if  he  should  die  without  issue  he  would,  after 
providing  for  his  widow  for  her  life,  leave  the  bulk  of  such 
residue  to  the  persons  named  equally ;  and  the  Vice-Chan- 
cellor expressed  an  opinion  that,  but  for  the  uncertainty  of 
the  subject-matter  of  the  gift,  he  should  have  considered 
himself  bound  by  the  authorities  to  hold  that  the  legatee 
took  only  a  life  interest,  with  remainder  to  the  children. 
That  case  is,  no  doubt,  closely  like  the  present,  after  elim- 
inating the  uncertainty  of  the  subject-matter  of  the  gift, 
which  was  one  of  the  difficulties  felt  in  that  case ;  and  I 
therefore  think  that  the  observations  of  the  Vice-Chancellor 
Kindersley  are  strongly  in  favor  of  my  holding  that  there  is 
a  trust  in  this  case.''  He  then  cited  other  cases,  and  com- 
mented on  Lambe  v.  Eames^  which  he  distinguished  on  the 
ground  that  I  have  stated,  and  added:  "I  hold,  therefore, 
that  this  is  a  gift  to  Mrs.  Tucker  for  life,  with  a  power  of 
disposition  amongst  her  children  in  her  lifetime,  or  by  deed 
or  will,  as  she  may  think  fit." 

But  really,  independently  of  cases,  what  induces  me  to 
come  to  this  conclusion  is,  that  I  am  quite  satisfied  that  it 
was  the  intention  of  the  testator.     I  put  the  question  during 

0)  Law  Rep.,  17  Eq.,  820.  (*)  Law  Rep.,  17  Eq.,  822.  (»)  2  Drew.,  221. 
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Mr.  Pearson's  argument,  whether  it  would  be  consistent 
with  the  will  that  the  widow  (for  I  cannot  advert  to  the  cir- 
cumstance of  what  her  age  may  be)  should  take  the  whole 
of  the  testator's  property,  and  on  a  second  marriage  settle 
it  upon  her  second  husband  and  any  children  she  might  be 
capable  of  having.  Having  regard  to  the  words  of  the  will, 
to  say  that  Lady  Le  Marchant  could  give  this  property  ab- 
solutely away  from  the  testator's  family,  would,  in  my  opin- 
ion, be  deciding  contrary  to  his  manifest  intention.  jBemg, 
therefore,  satisfied  that  his  intention  was  that  she  was  to 
have  it  for  life  only,  with  power  of  bestowing  or  appointing 
it  amongst  the  children,  all  that  is  necessary  for  me  to  say 
now  is  that  the  children  have  an  interest,  and  what  that  may 
be  must  be  decided  at  the  hearing  of  the  cause.  • 
The  demurrer  must  therefore  be  overruled. 

Solicitors:  Messrs.  If'r€shjield&  Williams ;  Messrs.  Ouvry, 

Farrar  &  Ouvry. 

^  -  ^ . 

The  question  as  to  when  a  devise  or  Cooper's  Select  Cases  Temp.  Brougham, 

a  bequest  gives  the  donee  an  absolute  219  ;  Latoless  v.  Shaw,  Lloyd  &  Goold, 

title,  or  creates  what  is  termed  a  preca-  154,  and  note  175  Banks's  Am.   ed. ; 

tory  trust,  is  often  one  of  much  nicety,  Briggs   v.   Penny,  8    MacNaghten  ft 

and  upon  which  the  cases  are  not  har-  Goidon,  546,  and  Mr.  Perkinses  note  to 

monious  :  Perry  on  Trusts,  §  112-119  ;  Am.  ed.;   Bristol  v.  AvMin,  40  Conn., 

1  Redfield  on  Wills,  (3d  ed.),  174.  et  438 ;  Garr  v.  Diggs,  58  Missouri.  400 ; 

seq.;  3  Id.,  505;   Sale  v.  Mocyre  1  Si-  5  Albany  Law  Jour.,  4;    2  Sto.   Eq. 

mons,  534  ;  Harwood  v.  West,  1  Sim.  &  Jur.,  g§  1068-1074  ;    Bispham's    Eq., 

Stuart,  387,  389  note  ;  Foley  v.  Parry,  g§  71-6. 
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419]  *^^  ^^  Hedges'  Trust  Estate. 

Will — Annuity — Deficiency  out  of  Corpus — Income  from  aU  Sources — £!xpress  Exdn- 
sion  from  CompHtation. 

A.  gave  by  will  an  annuity  of  £1,000  to  hid  widow,  and  directed  that  in  case  of 
his  estate  being  insufficient  to  make  up  her  income  from  all  sources  to  that  amount, 
a  sufficient  part  of  the  corpus  to  make  up  the  deficiency  should  from  time  to  time  be 
sold. 

B.  subsequently  by  will  gave  her  an  annuity  of  £200,  and  directed  that  it  should  not 
be  taken  into  account  in  regard  to  any  other  income,  it  being  his  express  will  and 
desire  that  it  sliould  be  a  clear  beneficial  addition  to  her  income  : 

Held,  that  the  widow  was  not  bound  to  include  the  £200  annuity  in  her  compu- 
tation of  income,  and  was  entitled  to  have  a  sufficient  amount  of  the  corpus  sold  to 
make  up  her  income,  independently  of  that  annuity,  to  £1,000. 

This  was  a  petition  for  the  advice  of  the  court. 

William  Killingworth  Hedges,  by  his  will  dated  the  23d  of 
June,  1851,  gave  to  his  wife  Harriet  Hedges  £2,000,  and  cer- 
tain specific  legacies,  and  other  benefits,  including  the  op- 
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tion  of  residing  rent  free  in  a  particular  house,  or  receiving 
an  annuity  of  £100  a  year  as  an  equivalent ;  and  the  testator, 
after  all  the  personal  legacies  were  fully  discharged,  be- 
queathed the  remainder  of  his  property  wheresoever  em- 
ployed, alpo  the  policies  of  insurance  on  his  life,  with 
accumulations,  to  his  executors  and  trustees  in  trust,  and 
from  the  annual  income  or  interest  willed  and  bequeathed, 
in  addition  to  the  £100  per  year  to  be  paid  for  the  reijt  of 
the  then  present  or  future  residence  of  his  said  wife  (as  long 
as  she  remained  his  widow),  a  further  annuity  of  £1,000  per 
year,  to  be  paid  quarterly  from  the  time  of  his  decease. 
The  will  then  contained  the  following  provision:  "But 
should  from  any  circumstances  there  not  be  sufficient  interest 
to  pay  it,  then  as  long  as  she  remains  my  widow,  and  annu- 
ally certifies  in  writing  what  income  she  derives,  from  any 
property  she  may  inherit,  I  hereby  fully  authorize  my  ex- 
ecutors for  the  time  being  annually  to  dispose  and  sell  such 
a  part  of  the  principal  of  my  residuary  estate  as  to  make  up, 
including  the  interest  on  the  property  she  may  *inherit,  [420 
the  aforesaid  annuity  (£1,000),  the  same  to  be  for  her  own 
absolute  benefit  and  free  disposal." 

The  testator  died  on  the  21st  of  October,  1852.  The  in- 
come of  his  residuary  estate  was  insufficient  to  produce  the 
annuity  of  £1,000,  and  portions  of  the  capital  were  from 
time  to  time  sold  to  make  up  the  deficiency.  Subsequently, 
Mrs.  Hedges  acquired  property  from  other  sources,  for  the 
income  oi  which  she  duly  accounted,  but  there  was  still  an 
annual  deficiency,  which  was  made  up  in  the  same  way. 

William  Hedges,  the  father  of  the  testator  William  Kil- 
lingworth  Hedges,  by  his  will,  which  was  dated  the  29th 
of  June,  1866,  gave  Mrs.  Harriet  Hedges  an  annuity  of  £200 
for  life,  and  a  legacy  of  £1,000 ;  and  by  a  codicil  to  his  ydll, 
dated  the  22d  of  November,  1869,  after  reciting  the  rift  to 
Mrs.  Hedges  of  the  annuity  and  legacy,  he  provided  as 
follows : 

**Now  I  declare  the  same  shall  be  in  addition  to  any  in- 
come or  benefit  which  she  may  derive  from  any  other  source, 
and  shall  not  be  taken  into  account  in  regard,  to  any  other 
income,  it  being  my  express  will  and  desire  that  such  annuity 
shall  be  a  clear  beneficial  addition  to  her,  in  consequence  of 
my  love  and  aflfection  for  her,  and  of  mj  entire  approval 
of  her  parental  kindness  towards  her  children  Harriet  K. 
Hedges  and  Killingworth  William  Hedges,  they  being  my 
grandchildren." 

William  Hedges  died  on  the  9th  of  February,  1872,  and 
the  legacy  and  annuity  had  been  paid  to  Mrs.  Hedges. 
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The  present  petition  was  presented  by  the  executors  of 
William  Killingworth  Hedges,  and  asked  the  advice  and 
direction  of  the  court  "as  to  whether  they  might  concur 
with  Mrs.  Harriet  Hedges  in  selling  a  subsequent  portion  of 
the  corpus  of  the  testator's  estate  to  make  up  t;he  amount 
of  the  annuities  given  by  the  will  of  William  Killingworth 
Hedges  to  Mrs.  Harriet  Hedges,  without  taking  into  account 
the  interest  which  she  took  under  the  will  of  William  Hedges, 
the  father,  and  whether  she  was  bound  to  include  such  interest 
in  the  annual  certificates  to  be  made  out  by  her  to  the  pe- 
titioners." 

Mr.  W.  F.  Robinson^  for  the  petitioners:  The  question 
is  not  whether  Mrs.  Hedges  has  a  right  to  receive  a 
421]  *larger  income  than  £1,000,  but  whether  the  power  to 
sell  the  corpus  arises  except  when  all  sources  of  income  are 
taken  into  account. 

Mr.  Karslake^  Q.C.,  and  Mr.  Knox^  for  Mrs.  Hedges: 
The  second  testator  has  shown  a  clear  intention  as  far  as  he 
can  that  the  benefits  he  has  conferred  are  not  to  diminish 
those  which  Mrs.  Hedges  derived  from  his  son.  He  has 
given  an  express  direction  that  the  gifts  made  by  his  will 
are  to  be  in  addition  to  what  Mrs.  Hedges  receives  from 
other  sources,  and  it  would  be  absurd  to  put  such  a  con- 
struction upon  the  words  of  the  first  testator's  will  as  would 
take  away  on  one  side  what  was  given  on  the  other. 

Mr.  Robinson^  in  reply. 

Sir  R.  Malins,  V.C.  :  It  may  be  open  to  question  whether 
this  point  is  properly  the  subject  of  a  petition  for  the  advice 
and  q,irection  of  the  court.  It  is  one  by  no  means  free  from 
difficulty:  [His  honor  th^n  read  the  testamentary  dispo- 
sitions above  set  forth,  and  continued  :] 

It  is  perfectly  clear  that  the  first  testator  intended  Mrs. 
Hedges  to  certify  whatever  income  she  derived  from  every 
source  whatever.  Then  the  father,  knowing  that  his  son 
had  made  this  provision,  clearly  shows  that  he  intended  her 
to  have  the  benefits  given  by  his  will  in  addition  to  those 
which  she  derived  from  the  son.  It  is  clear,  therefore,  that 
to  bring  this  annuity  6f  £200  a  year  into  account  in  comput- 
ing the  amount  payable  to  her  out  of  the  son's  estate  would 
disapj)oint  the  intention  of  the  father.  On  the  whole,  I 
think  it  is  right  that  she  should  have  the  £200  a  year  in  ad- 
dition to  her  other  income,  and  I  hold  that  she  may  certify 
the  amount  of  her  income  without  including  it. 

Solicitors  :  Messrs.  Combe  c6  WainwrigTiL 
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[Law  Reports,  18  Equity  Cases,  422.] 
V.C.M.,  July  22,  1874. 

*TicKNER  V.  Old.  [422 

[1872    T.     184.] 

Tenant  for  lAfe  and  Remainderman — Conversion — Waeting  Securities — Zona  Anntt- 
Uifs — Enjoffment  in  Specie — Following  Assets — Recouping  by  Tenant  for  Life  paid 
in  excess, 

A  testator  gave  his  residue  to  trustees  on  trust  to  convert  and  invest  on  govern- 
ment or  real  securities,  and  to  pav  the  income  to  his  wife  for  life,  and  after  her  death 
to  distribute  the  corpus,  and  he  also  empowered  them  to  continue  invested  any  of  his 
government  stocks  or  real  securities,  and  directed  that  his  wife  should  be  entitled  to 
the  interest,  dividends,  and  annual  proceeds  of  his  residuary  estate  as  from  the  day 
of  his  decease : 

Held,  that  the  trustees  were,  under  the  will,  empowered  to  retain  such  government 
securities  only  as  were  of  a  permanent  character;  that  certain  long  annuities,  which 
formed  part  of  the  testator's  estate,  ought  to  have  been  sold  and  the  proceeds  in- 
vested on  permanent  securities ;  and  that  the  widow's  estate  was  after  her  death 
liable  to  recoup  to  the  testator's  estate  the  amount  which  would  have  been  produced 
by  the  sale  of  the  long  annuities,  she  having  received  in  her  lifetime  the  whole  pro- 
ceeds till  they  expired. 

This  was  the  hearing,  on  further  consideration,  of  a  suit 
for  the  administration  of  the  estate  of  Mrs.  Jane  Hewitson, 
who,  by  her  will,  which  was  dated  the  2d  of  March,  1872, 
after  reciting  that  by  the  will  of  her  late  husband,  John 
Bridgman  Hewitson,  she  had  power  to  appoint  by  will  a 
sum  of  £1,000  consols,  appointed  the  same,  and  gave  her 
residuary  estate  to  the  defendants  Trenham  Old  and  Alfred 
Henry  Turner,  upon  trust  to  sell  and  convert  and  pay  a 
legacy  of  £500  to  the  plaintiff,  and  to  divide  the  residue 
amongst  certain  nephews  and  nieces  therein  referred  to. 

The  Chief  Clerk,  by  his  ceitificate,  amongst  other  things, 
stated  as  follows : 

"John  Bridgman  Hewitson,  the  husband  of  the  testatrix, 
by  his  will,  dated  the  17th  of  February,  1842  (amongst  other 
things),  gave  unto  and  to  the  use  of  his  said  wife,  Jane 
Hewitson,  and  Henry  Mills  and  Trenham  Old,  the  younger, . 
all  the  residue  of  his  property  whatsoever,  both  real  and 
personal,  upon  trust  forthwith  to  sell  and  convert  the  same 
into  money,  and  after  payment  thereout  of  his  funeral  and 
testamentary  expenses  and  debts,  and  *the  costs  of  [423 
sale  and  conversion  aforesaid,  to  invest  the  residue  of  the 
moneys  arising  from  the  sale  in  the  names  of  the  said  trustees 
or  trustee  at  interest  upon  government  or  real  securities  in 
England  and  Wales,  and  to  pay  the  interest,  dividends,  and 
annual  proceeds  of  such  trust  moneys,  stocks,  funds,  and 


744  EQUITY  CASES.  [L.  B. 

1874  Tickner  v.  Old.  Y.C.M. 

securities  unto  and  permit  the  same  to  be  received  by  his  said 
wife  during  her  life  ;  and  from  and  after  her  decease  the  tes- 
tator directed  that  his  said  trustees  should  stand  possessed 
of  and  interested  in  the  said  trust  moneys,  stocks,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  proceeds 
thereof  upon  such  trusts  as  are  in  his  said  will  mentioned ; 
and  the  said  testator  in  and  by  his  said  will  directed  (amongst 
other  things)  that  all  moneys  due  and  owing  to  him  at  the 
time  of  his  decease  should  be  invested  in  the  same  manner 
and  on  the  same  trusts  as  the  moneys  arising  from  the  sale 
and  conversion  of  his  residuary  estate  thereinbefore  directed, 
and  that  his  trustees  might  continue  invested  any  of  his 
government  stocks  and  real  securities,  or  vary  and  trans- 
pose the  same,  and  also  the  stocks,  funds,  and  securities  in 
which  they  might  invest  his  other  estate.  And  he  also  di- 
rected that  his  said  wife  should  be  entitled  to  the  interest, 
dividends,  and  annual  proceeds  of  his  said  residuary  estate 
from  the  day  of  his  decease." 

He  also  appointed  the  testatrix  and  Henry  Mills,  and  the 
defendant  Trenham  Old,  his  executors.  He  died  on  the 
18th  of  June,  1852,  and  his  will  was  proved  by  the  two  ex- 
ecutors alone,  power  being  reserved  to  the  testatrix  to  prove 
also,  which  she  never  did. 

It  also  appeared  from  the  Chief  Clerk's  certificate  that  at 
the  death  of  the  testator  his  personal  estate  comprised, 
amongst  other  things,  certain  sums  of  Consolidated  Re- 
duced and  Si  per  cent.  Annuities,  and  £100  per  Annum 
Consolidated  Long  Annuities  for  eighty  years,  from  the  6th 
of  January,  1780,  which  at  his  death  stood  in  his  own  name. 

On  the  25th  of  A^ril,  1854,  these  long  annuities  were 
transferred  into  the  joint  names  of  the  testatrix  and  the  act- 
ing executors,  and  she  continued  to  receive  the  half-yearly 
payments  on  the  annuities,  sometimes  personally  and  some- 
times through  the  defendant  Old,  till  they  expired  in  Janu- 
ary, 1860. 

The  Chief  Clerk  found,  by  his  certificate,  that  the  value 
424]  of  the  *long  annuities  if  they  had  been  sold  in  due 
course  by  the  executors  would  have  been  £706  5*.,  and  he 
reserved  for  the  court  the  question,  whether,  having  regard 
to  the  whole  contents  of  the  testator's  will,  Mrs.  Hewitson 
was  ejititled  to  receive,  as  she  did,  the  half-yearly  payments 
upon  them  from  time  to  time,  in  specie,  from  the  time  of 
the  testator's  death  till  their  termination,  or  whether  they 
ought  not  to  have  been  converted  on  the  death  of  the  testa- 
tor and  the  proceeds  invested  as  a  part  of  his  residuary 
personal  estate,  and  whether  Mrs.  Hewitson' s  estate  was 
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liable  to  make  good  to  the  testator's  estate  the  value  of  the 
long  annuities,  as  if  they  had  been  converted  on  the  tes- 
tator's death. 

The  parties  interested  in  the  testator's  estate  were  not 
before  the  court,  but  the  defendant  Old,  as  the  surviving  * 
executor  and  trustee  of  the  testator,  sought  to  have  refunded 
to  him  a  sufficient  part  of  the  testatrix's  estate  to  answer  his 
liability  to  the  present  beneficiaries  under  the  will. 

Mr.  Bristow€j  Q.C.,  and  Mr.  W.  R.  Ellis,  for  the  plain- 
tiff :  The  long  annuities  were  certainly  investments  on  gov- 
ernment security,  and  the  testator  has  empowered  the 
trustees  of  the  will  to  retain  such  investments.  Under  these 
circumstances  thej  were  justified  in  allowing  the  widow  to 
receive  the  annuities  without  having  them  converted :  Brovm 
V.  QeUatly{'). 

They  were  then  stopped  by  the  court. 

Mr.  Morgan^  Q.C.,  and  Mr.  Walker,  who  appeared  for 
persons  in  the  same  interest  who  had  come  in  under  the  de- 
cree, were  not  called  upon. 

Mr.  Bush  appeared  for  parties  in  the  same  interest,  and 
referred  to  Hinves  v.  Hinves  Q. 

Mr.  W.  Pearson^  Q.C.,  and  Mr.  Simmonds,  for  the  defen- 
dants: It  is  a  settled  rule  that  where  part  of  a  testator's 
property  is  of  a  wasting  character  the  court  requires  it  to  be 
converted,  unless  there  is  a  distinct  intimation  that  he 
intended  it  to  be  enjoyed  in  *8pecie :  Howe  v.  Earl  of  [425 
Dartmouth  (').  It  is  equally  well  settled  that  where  there  is 
a  power  to  retain  existing  securities  but  no  express  power 
of  enjoyment  in  specie,  a  right  to  receive  the  income  ex- 
tends to  so  much  only  as  would  have  been  derived  from  a 
permanent  investment.  The  person  claiming  to  enioy  in 
specie  must  show  his  right  affirmativelv,  Diines  v.  Scott  {^)j 
and  in  express  words:  Re  LleweUeyns  Trusts (^)\  Ander- 
son  V.  Readily 

[The  Vice-Chancellor  referred  to  Lord  v.  Oodfreyi^).'] 

There  was  no  trust  for  conversion  in  that  case.  Moreover 
it  was  a  case  as  to  leasehold  property  merely,  and  Blann  v. 
Bell  C)  shows  that  there  may  be  a  distinction  between  tak- 
ing the  rents  of  leaseholds  and  receiving  the  income  of  funds 
allowed  to  remain  invested  in  an  unauthorized  manner. 
The  clause  as  to  enjoyment  of  income  only  fixes  the  time 
from  which  the  receipt  of  income  was  to  commence.    The 

(^)  Law  Rep.,  2  Cli.,  761.  (»)  29  Beav.,  171. 

(«)  8  Hare,  609.  (•)  22  W.  R.,  627. 

(»)  7  Vert.,  187.  0)  4  Madd.,  445. 

(<)  4  RuHs..  195.  H  2  1>..M.  A  G.,  775. 

10  Eng.  Rep.  94 
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third  point  det^irmined  in  Brown  v.  Oellaily  (*)  supports  this 
view.  The  testator  must  be  presumed  to  mean  the  same 
thin^  when  he  directs  investments  to  be  made  in  government 
stock,  and  where  he  alludes  to  existing  investments  of  the 
same  kind. 

Mr.  Bristowe^  in  reply :  The  testator  must  have  had  in  his 
mind  the  fact  of  being  possessed  of  long  annuities.     His 

Erimary  intention  was  to  benefit  his  •widow,  by  letting  her 
ave  the  income  of  existing  securities.  To  exclude  the  rule 
in  Howe  v.  Earl  of  Dartmouth  it' is  only  necessary  to  show 
an  int^intion  to  allow  funds  to  continue  in  their  actual  in- 
vestments. The  last  clause  of  the  will  shows  that  the  testa- 
tor contemplated  that  his  widow  would  enjoy  the  income  of 
all  his  property  as  it  was  invested  at  his  death. 

Sir  K.  SfALiNS,  V.C.:  The  manner  in  which  this  case 
comes  before  me  is  very  curious  because  the  point  is  argued 
by  a  trustee  who  comes  forward  to  say  he  has  committed  a 
breach  of  trust. 

426]    *[His  honor  then  referred  to  the  terms  of  the  will,  * 
and  the  other  facts  of  the  case,  and  continued :] 

If  the  will  had  stopped  without  empowerinff  the  trustees 
to  retain  existing  investments,  the  case  would  have  been  too 
clear  for  argument.  The  rules  of  the  court  admit  of  no 
doubt,  and  are  those  of  common  "sense.  When  a  man  gives 
a  life  interest  to  one  person,  followed  by  a  gift  of  the  cor- 
pus to  others,  it  is  presumed  that  he  intends  to  benefit  both, 
and  if  his  estate  comprises  perishable  property,  it  is  the 
duty  of  those  to  whom  the  administration  of  the  estate  is 
committed  to  convert  the  estate  and  invest  it  on  permanent 
securities. "  That  was  the  rule  laid  down  in  Howe  v.  Earl  of 
Dartmouth  ("),  and  it  is  the  only  rule  consistent  with  com- 
mon sense  and  justice,  and  must  be  applied,  unless  the  tes- 
tator has  shown  that  he  does  not  intend  that  a  conversion 
shall  be  made  as  against  the  tenant  for  life. 

What  is  required  to  constitute  such  an  expression  of  in- 
tention is  exemplified  by  the  case  of  Vaughan  v.  Biick  (*), 
where  a  testator  began  his  will  by  bequeathing  the  whole  of 
his  property  to  his  wife  for  life,  and  directed  it  to  be  after- 
wards equally  divided  between  his  children.  It  happened 
that  further  on  in  the  same  will  he  alluded  specifically  to  a 
leasehold  house,  as  if  it  would  remain  part  of  his  estate,  to 
be  enjoyed  by  his  widow,  and  that  was  treated  as  an  indica- 
tion that  he  intended  it  to  be  held  in  specie,  and  it  was  al- 
lowed to  remain  unconverted  and  the  rents  to  be  received  by 
his  wife  during  her  life. 

(')  Law  Rep.,  2  Ch.,  751.  («)  7  Ves.,  137.  O  1  Ph.,  75. 
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Now,  therefore,  the  rule  being  so  clear,  it  is  said  that  this 
testator  must  have  known  that  the  long  annuities  were  gov- 
ernment securities,  and  when  he  empowered  his  trustees  to 
continue  his  investments  on  government  securities  there 
must  be  attributed  to  him  the  knowledge  that  his  wife 
would  be  entitled  to  receive  the  annual  payments  on  the  long 
annuities  as  part  of  her  income  whilst  they  lasted.  But  the 
testator  has,  in  the  first  instance,  expressly  directed  the  sale 
and  conversion  of  his  estate,  and  consequently  the  stress  of 
the  argument,  on  the  part  of  those  who  support  this  con- 
tention, turns  upon  the  subsequent  words.  Now  what  did 
he  mean  by  empowering  his  trustees  to  continue  his  invest- 
ments on  government  securities?  One  view  is  that  he 
*intended  tnem  to  retain  his  long  annuities.  On  the  [427 
other  side  it  is  said  that  he  only  referred  to  stocks  of  a  per- 
manent character. 

In  order  to  decide  this  question  the  whole  scope  of  the 
will  must  be  looked  at.  Suppose  the  testator  had  pos- 
sessed nothing  but  long  annuities,  the  view  that  he  intended 
his  widow  to  receive  the  whole  in  specie  could  not  be  sus- 
tained. And  if  this  construction  could  not  be  supported  as 
to  the  whole  of  the  estate,  it  is  impossibly  that  it  could  be 
maintained  as  to  part.  If  the  whole  of  the  estate  had  been 
80  invested  the  widow  might  have  been  left  in  a  very  unfor- 
tunate position.  She  might  have  gone  on  receiving  the  long 
annuities,  and  spending  them  till  they  expired,  and  then 
have  been  left  destitute. 

I  am  clearly  of  opinion  that  the  intention  of  the  testator 
was,  that  these  long  annuities  should  be  converted,  and  the 
proceeds  put  into  securities  of  a  permanent  nature.  By  the 
expression  "  G<)vernment  securities,"  he  must  have  intended 
such  as  were  consistent  with  the  objects  of  the  will.  He  in- 
tended the  widow  to  have  the  whole  for  her  life,  and  that 
after  her  death  it  should  go  in  its  entiretv  to  the  persons  to 
whom  he  bequeathed  it.  I  agree  with  Mr.  Simmonds'  re- 
mark, that  where  an  expression  is  used  twice  in  a  will  it 
must  be  presumed  that  the  second  time  of  using  it  he  in- 
tended it  to  have  the  same  meaning  which  it  clearly  bore  the 
first  time  he  used  it.  I  acted  myself  upon  this  view  in 
Webber  v.  Corbetti^).  Therefore,  when  the  testator  speaks 
of  continuing  investments  in  government  stocks,  I  consider 
that  he  means  those  of  a  permanent  nature  on  which  he  had 
in  the  former  part  of  the  will  directed  that  his  estate  should 
be  invested.  I  think,  therefore,  that  he  intended  them  to 
convert  his  long  annuities.     Mr.  Bristowe  says  this  view  is 

(')  Law  Rep,,  16  Eq ,  616. 
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inconsistent  with  the  direction  that  the  income  is  to  be  re- 
ceived by  the  widow  from  the  date  of  his  death.  I  think, 
however,  that  he  only  means  that  she  is  to  come  into  the  en- 
joyment of  the  property  as  from  the  time  of  his  death.  In 
my  opinion,  therefore,  it  was  the  duty  of  the  trustees  to  con- 
vert tne  long  annuities,  and  as  the  widow  benefited  by  their 
failing  to  do  so,  her  estate  must  recoup  what  would  have 
been  produced  by  the  sale  and  conversion. 

Solicitors:   Mr.    Henry   Hill:   Messrs.   Brooks   &   Co.; 
Messrs.  Symes^  Sandilands  &  Humphry. 


[Law  Reports,  18  Equity  Cases,  428.] 
V.C.B.,  June  4,  1874. 

428]  ^In  re  Freehold  and  General  Investment  Com- 
pany. 

greens  case. 

Companif — Contributory — Director — Qualification — Withdrawal  from  Office — Lt^xe  of 


In  March,  1866,  G.  was  asked  by  the  board  to  become  a  director  of  a  limited 
company.  He  attended  two  board  meetings  in  March  and  April  and  signed  the  at- 
tendance book.  He  also^  saw  and  permitted  to  be  issued  in  April,  for  the  purpose  of 
raising  further  capital,  a  prospectus,  in  which  his  name  appeared  as  a  director  of 
the  company.  On  the  4th  of  May  G.  wrote  to  say  that  as  his  name  had  been  of  no 
assistance  to  the  company  he  would  withdraw.  On  being  afterwards  asked  by  the 
secretary  to  qualify  as  director,  he  wrote  on  the  2d  of  June  to  say  that  if  the  secre- 
tary considered  he  (G.)  remained  as  director  of  the  company,  he  (G.)  begged  leave 
again  to  withdraw ;  and  that  he  had  no  intention  of  departing  from  his  letter  of  ear- 
lier date.  G.  never  received  any  director's  fees ;  he  did  not  expressly  agree  to  take, 
nor  did  he  apply  for  any  shares,  and  none  were  ever  allotted  to  him;  nor  was  any  fur- 
ther step  taken  until  the  vdnding-up  of  the  company  in  1870.  No  application  was 
made  against  G.  in  the  winding-up  until  the  year  1874. 

The  court  having  found  upon  the  facts  that  G.  never  had  ^fixed  intention  of  be- 
coming a  director,  though  for  some  weeks  he  was  so  called  : 

Held  (independently  of  the  lapse  of  time),  that  G.  was  not  liable  to  be  placed  on 
the  list  of  contributories  for  the  qualification  number  of  shares ;  and  summons  of 
official  liquidator,  seeking  to  have  him  settled  on  the  list,  dismissed,  but  without 
costs. 

Adjourned  summons  on  behalf  of  the  official  liquidator 
of  the  Freehold  and  General  Investment  Company,  Limited, 
to  have  the  name  of  William  Green  settled  on  the  list  of 
contributories  in  respect  of  twenty  director's  qualification 
shares  in  the  company. 

The  company  was  incorporated  by  registration  under  the 
Companies  Act,  1862,  on  the  7th  of  June,  1864.  By  the  ar- 
ticles of  association  nine  first  directors  were  appointed.  By 
the  70th  article  the  qualification  of  a  director  was  declared 
to  be  the  holding  of  at  least  twenty  shares  in  his  own  right 
in  the  capital  of  the  company;  and  by  the  71st  article  the 
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directors  so  appointed  had  power  to  appoint  any  other  per- 
sons as  directors,  so  that  the  number  did  not  exceed  twelve. 

On  the  2d  of  March,  1865,  at  a  meeting  of  directors,  it 
was  *resolved,  with  a  view  to  a  further  issue  of  shares,  [429 
that  Green  (who  was  one  of  the  promoters  of  the  company) 
and  two  others  should  be  invited  to  become  directors ;  and 
at  another  meeting,  on  the  3d,  it  was  resolved  that  Green 
and  the  two  others  be  elected  directors,  subject  to  their  as- 
sent. At  the  sanie  meeting,  and  at  another  meeting  on  the 
7th  of  March,  the  draft  of  a  prospectus  relating  to  this  fur- 
ther issue  of  shares  was  considered  by  the  board,  and  was 
referred  to  Green  and  others  for  amendment. 

From  the  attendance  and  agenda  books  of  the  company  it 
appeared  that  on  the  17th  of  March  Green  attended  a  board 
meeting  and  signed  the  attendance  book.  No  mention  of 
the  fact  appeared  on  the  minute  book. 

From  all  three  books  it  appeared  that  on  the  7th  of  April 
Green  attended  a  board  meeting  and  signed  the  attendance 
book. 

The  prospectus  above  referred  to  had  the  name  of  Wil- 
liam Green  printed  on  the  list  of  directors.  It  was  circu- 
lated between  the  13th  and  24th  of  April,  but  whether  to 
any  beyond  a  very  limited  extent,  was  not  clear  on  the  evi- 
dence ;  and  during  that  time  thirteen  applications  were 
made  for  149  shares  in  the  company. 

On  the  3d  of  May,  1865,  the  secretary,  Mr.  R.  N.  Collier, 
wrote  to  Green,  informing  him  that  a  board  meeting  was  to 
be  held  on  the  5th,  and  requesting  his  attendance. 

On  the  4th  of  May  Green  wrote  to  the  secretary  as  fol- 
lows: 

"Messrs.  Green,  Estate  Agents  and  Auctioneers, 

"  28  Old  Bond  Street,  W., 
''4th  May,  1866. 

"  Dear  Sir, — As  from  what  I  can  learn  of  the  result  of 
your  appeal  to  the  public,  my  name  has  been  of  no  assist- 
ance to  tne  company,  I  feel  it  will  be  of  but  little  use  my 
sitting  at  the  board,  therefore,  with  every  wish  for  the  satis- 
factory progress  of  the  undertaking,  I  beg  leave  to  with- 
draw, and  in  so  doing  I  must  express  my  regret  that  my 
name  has  been  of  such  little  service." 

The  secretary  entered  this  letter  in  the  agenda  book  as  a 
matter  to  be  brought  before  a  board  meeting,  and  opposite 
to  the  entry  appeared  in  the  book,  in  the  handwriting  of  the 
chairman,  the  word  "read."  This  word  had  been  erased, 
and  over  and  in  *substitution  for  it  appeared  in  the  [430 
secretary's  writing,  the  word  "  withdrawn."     The  secretary, 
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in  an  affidavit  made  in  February,  1874,  said  that  at  that  dis- 
tance of  time  he  could  not  distinctly  recollect  the  circum- 
stances, but  he  was  certain  he  was  informed  either  by  Green, 
or  by  his  son,  or  partner,  that  Green  "  withdrew  the  letter." 

From  the  agenda  and  minute  books  it  appeared  that 
Green  attended  another  board  meeting  on  the  12th  of  May, 
1865. 

On  the  30th  of  May,  the  secretary,  acting  under  instruc- 
tions from  the  board,  wrote  to  Green  as  follows :  "As  the 
annual  general  meeting  of  the  shareholders  in  this  company 
will  be  held  on  Tuesday,  the  6th  of  June,  I  am  directed  to 
say  it  is  highly  desirable  you  should  qualify  as  a  director 
before  that  date." 

On  the  2d  of  June,  1865,  Green  answered  as  follows  : 

"I  have  to  acknowledge  the  receipt  of  your  letter  on  the 
30th  ult.,  from  which  I  infer  that  you  consider  I  remain  as 
a  director  of  the  company.  If  so,  I  beg  leave  again  to 
withdraw  my  name,  as,  beyond  allowing  it  to  remain  at  the 
request  of  Mr.  Stanley  until  after  the  allotment  of  shares 
had  been  made  (it  being  considered  possible  that  some  of 
the  applications  might  have  been  received  through  the  pub- 
lication of  mj^  name  in  the  advertisements),  I  had  no  inten- 
tion of  departing  from  mv  letter  of  earlier  date  in  wliich  I 
withdrew  from  the  board.'' 

On  the  9th  of  June  the  secretary  wrote  again :  "  Our  soli- 
citor, Mr.  Evans,  having  reported  to  the  board  that  you  had 
on  his  explanation  promised  to  qualify  as  a  director  of  this 
company,  I  am  instructed  to  ask  if  you  will  kindly  carry 
out  the  arrangement." 

On  the  10th  of  June,  Green  wrote  to  the  secretary,  refer- 
ring to  other  business,  but  making  no  mention  of  the  ques- 
tion as  to  qualification  for  directorship. 

On  the  27th  of  May,  1870,  the  company  was  ordered  to  be 
wound  up. 

Mr.  Green,  by  his  affidavit,  said  that,  when  invited,  he  de- 
-•lined  to  become  a  director  or  to  accept  any  shares  in  the 
company  until  he  had  ascertained  by  inquiry  its  position ; 
and  that  he  attended  the  board  meetings  at  which  he  at- 
tended, as  a  visitor  only.  He  saw  the  prospectus,  but  never 
advertised  it  or  circulated  any  copies  of  it.  In  May,  1865, 
431]  he  told  the  secretary  he  would  not  be  a  *director  ;  he 
never  applied  for  or  agreed  to  take  any  shares,  and  none 
were  ever  allotted  to  him.  He  never  acted  as  a  director  or 
took  any  director's  fees. 

Mr.  W.  Pearson^  Q.C,  and  Mr.  Iforth,  for  the  official 
liquidator :  The  cases  upon  which  we  rely  are,  Kincaid*s 
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Case  {') ;  Fowler*  s  Case  (") ;  Harward?s  Case  (") ;  In  re  Dis- 
deri&  Co,  (*) ;  and  Brown's  Case{^\  in  which  Lord  Selborne, 
C.  ('),  enunciates  the  latest  exposition  of  the  law  upon  this 
subject. 

Our  contention  upon  the  facts  is,  that  Green  accepted  the 
office  of  director  ;  and  we  then  say  that  if  he  accepted,  he 
is  liable  for  the  qualification  number  of  shares,  whether  any 
shares  were  allotted  to  him  or  not. 

In  the  Marquis  of  Ahercorn! s  Case{^\  which  will  be  cited 
against  us,  the  taking  of  shares  was  not  a  necessary  part  of 
the  qualification  of  a  director ;  and  it  was  a  case  under  the 
act  of  1844,  where  the  rights  of  creditors  were  different  from 
what  they  are  under  the  act  of  1862;  In  Curries  Casei^) 
the  Marquis  of  Abercorn^s  Case  was  distinguished. 

LeeJc^s  Ca^e{^),  which  was  very  similar  to  the  present, 
was  affirmed  on  appeal  ("). 

Mr.  RomeTy  for  Mr.  Green :  No  case  has  gone  so  far  as 
to  fix  a  man  with  responsibility  under  circumstances  like 
these.  There  was  no  agreement  to  take  shares,  no  applica- 
tion for  shares,  no  allotment,  no  taking  of  director's  fees. 
Strictly,  nothing  occurred,  either  before  or  since  the  wind- 
ing up,  after  the  2d  of  June,  1865,  when  Mr  Green,  for  the 
second  time,  refused  to  have  anything  to  do  with  the  direc- 
torship. 

Assuming  that  Mr.  Green  did,  for  a  few  weeks,  act  as  di- 
rector, it  is  now  the  law  that  the  merely  acting  as  a  director 
will  not  of  itself  be  sufficient  to  make  a  man  liable  for  a 
number  of  shares  equal  to  the  qualification  number. 

*The  Marquis  of  AbercornHs  Casei^)  has  always  [432 
been  followed,  except  where  there  have  been  additional  cir- 
cumstances to  distinguish  the  particular  instance ;  and  no 
reason  has  been  given  by  the  other  side  why  the  differing 
circumstances  here  should  lead  to  a  different  conclusion : 
TothilVs  Case{^^)\  CliapmarCs  Case{'^)\  Roneifs  CaseQ*)  ; 
and  BrowrCs  Ca^e  ("),  which  is  clearly  in  Mr.  (jreen's  favor. 
The  other  cases  are  all  distinguishable. 

Upon  the  facts  it  is  clear  that  Mr.  Green  attended  only  to 
see  if  he  should  like  to  be  a  director,  and  seeing,  refused ; 
thus  bringing  the  case  within  the  principle  of  Austin's 

{})  Law  Rep.,  11  Eq.,  192.  («)   8  D.  J.  A  S.,  867. 

(»)  Ibid.,  14  Eq.,  816.  (•)   Law  Rep.,  11  Eq.,  100. 

(»)  Ibid.,  18  Eq.,  80.  (>•)  Ibid.,  6  Ch.,  469. 

(♦)  Ibid.,  11  Eq.,  242.  (")  Ibid.,  1  Ch.,  86. 

(*)  Ibid.,  9  Ch.,  102.  (>«)  Ibid..  2  Eq.,  667. 

(•)  Ibid.,  9  Ch.,  107.  ('»)  4  D.  J.  «k  S.,  426. 

(')  4  D.  F.  A  J.,  78.  (»)  Law  Rep.,  9  Ch.,  102. 
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Case  (*),  which  was  decided  precisely  on  this  ground ;  Re 
Imperial  Land  Credit  Company  (')  also  apDlies. 

Independently  of  the  above,  the  official  iiqaidator  is  out 
of  court  from  laches :  BrotherhoocC  s  Cas€{*). 

Mr.  Pearson^  in  reply. 

[Sidney's  Case  (*)  was  referred  to.] 

Sir  James  Bacon,  V.C:  I  think  it  would  be  the  most 
unreasonable  and  most  unlawful  thing  in  the  world  that  I 
should  accede  to  the  request  of  the  official  liquidator  in  this 
case — unreasonable  in  the  highest  degree,  because  it  is  not 
until  nine  years  after  this  communication  by  letter  that  there 
is  any  suggestion  that  Mr.  Green  was  a  director.  The  wind- 
ing-up has  been  going  on  for  five  years ;  the  official  liquida- 
tor has  had  an  opportunity  of  looking  into  all  these  matters, 
reading  all  these  books,  knowing  all  these  transactions,  and 
has  had  the  valuable  assistance  of  the  secretary  whose  affi- 
davit now  is  the  principal  support  of  the  application  before 
me.  When  I  say  it  would  be  unreasonable,  I  do  not  mean 
there  is  any  statute  of  limitations  or  any  positive  rule  appli- 
cable to  the  case;  but  it  would  be  highly  unreasonable  to 
rip  up  a  matter  of  this  kind  at  the  end  of  ten  years. 

But,  putting  that  aside,  my  opinion  is,  that  there  is  no 
433]  ground  in  *law  for  what  has  been  argued.  Cases  have 
be^n  referred  to,  and  there  have  been  various  expressions  of 
different  judges  in  those  cases ;  but  the  worst  of  it  is,  that 
in  the  judgments  which  judges  pronounce,  this  is  inevitable, 
that,  having  their  minds  full,  not  only  of  the  cases  before 
them,  but  of  the  principles  involved  in  the  cases  which  have 
been  referred  to,  it  very  often  happens  that  a  judge,  in  stat- 
ing as  much  as  is  necessary  to  decide  the  case  before  him, 
does  not  express  all  that  may  be  said  upon  the  subject. 
That  leaves  the  judgment  open  sometimes  to  misconstruc- 
tion, and  enables  ingenious  advocates,  by  taking  out  certain 
passages,  to  draw  conclusions  which  the  judge  never  meant 
to  be  drawn  from  the  words  he  used.  But  among  all  these 
instances,  has  any  case  been  mentioned  in  which  a  man  has 
been  fixed  as  a  director,  or  shareholder,  or  anything  else, 
where  there  has  not  been  a  contract  between  the  parties  on 
which  to  base  it?  In  Kincaid^s  Case(^\  and  every  other 
case,  there  has  been  either  a  contract  to  sustain  some  char- 
acter, or  a  subscribing  of  an  instrument,  or  the  entering  in 
some  way  into  an  agreement  on  which  a  liability  can  be 
fastened. 

(')  Law  Rep.,  2  Eq.,  485.  "(*)  Law  Rep.,  13  Eq.,  228. 

(^)  16  W.  R.,  1191.  C)  Law  Rep.,  11  Eq.,  192. 

(»)  4  D.  F.  A  J.,  666. 
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In  this  case  there  is  not  the  beginning  of  any  such  thing. 
Of  all  the  cases  that  have  been  decided,  Austin's  Oase(') 
seems  to  me  to  be  the  most  like  this.  I  do  not  forget  what 
has  been  argued  about  the  Marquis  of  AhercoTrC s  C(ise(^\ 
because  that  is  valuable  on  principle,  and  lays  down  plainly 
that  you  shall  not  fix  a  man  as  director  of  a  company  who 
has  never  meant  to  assume  that  character.  If  he  has  called 
himself  by  the  name — if  for  the  purposes  then  contemplated 
by  him  and  the  persons  with  whom  he  was  then  in  connec- 
tion, he  has  called  himself  director,  that  is  not,  within  the 
Marquis  of  Ahercorris  Case^  a  serious  fixed  intention  to 
become  a  director. 

In  this  case,  it  is  not  suggested  that  any  creditor  has  been 
misled,  or  any  co-director  misled,  or  anybody  imposed  upon 
by  the  fact  that  for  a  certain  number  of  days  or  weeks  this 
gentleman  was  called  a  director.  All  that  is  made  out  on 
the  evidence  is  that  which  Mr.  Green  himself  furnishes. 
He  says,  "There  being  a  company  in  contemplation,  I,  be- 
ing selected  to  become  a  director,  *beinff  under  no  obli-  [434 
gation  to  become  one,  said  I  would  look  into  the  matter, 
and,  if  I  liked  it — ^if  I  was  satisfied  with  the  prospects  of  the 
concern — I  would  at  some  future  time  become  a  director." 
He  says  they  were  glad  to  avail  themselves  of  his  assistance 
and  his  name.  The  prospectus  was  prepared ;  he  appears 
as  a  director  in  it ;  he  attends  the  meetings  always  on  this 
conditional  agreement,  that,  if  in  the  result  he  is  not  satis- 
fied with  the  prospects  of  the  company,  he  will  not  have 
anything  to  do  witn  it ;  and  then,  by  the  plainest  intimation 
that  can  be  conceived,  he  says  to  tiie  company :  "All  the 
assistance  you  have  been  able  to  derive  from  the  use  of  my 
name  seems  to  have  been  of  no  avail ;  if  it  has  been  useful 
to  you  I  am  very  glad  of  it,  but  for  the  future  we  break  off 
here"  (lam  not  using  his  words),  "I  should  have  become 
a  director  if  it  had  pleased  me,  but  I  am  not  satisfied,  and 
will  not  be  a  director."  Then,  not  being  understood  by  the 
secretary,  who  comes  to  the  front  again,  he  is  compelled  to 
say:  "You  shall  not  misunderstand  me,  I  will  have  noth- 
ing in  the  world  to  do  with  it,  I  withdraw  altogether." 
That  letter  is  read  at  a  meeting.  Then  comes  an  unsatis- 
factory part  of  the  case,  because  when  the  chairman  writes 
"read"  against  that  letter,  where  it  is  entered  in  the  minute 
book,  his  secretary  writes  "withdrawn"  over  the  word 
"read,"  and  nine  or  ten  years  after  this  the  secretary  mixes 
up  what  he  thought  then  with  what  he  knows  now.  I  can- 
not give  attention  to  that.    The  correspondence  is  cleac,  dis- 

(^)  Law  Rep.,  2  Eq.,  436.  (»)  4  D.  F.  A  J.,  78. 

10  ExG.  Rep.  95 
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tinct,  and  specific.  Mr.  Pearson  reproaches  Mr.  Grreen  that, 
when  a  letter  was  written  asking  him  to  qualify  himself  as  a 
director,  he,  having  to  answer  that  letter,  answers  the  other 
part  and  remains  silent  as  to  the  qualification.  I  think  that 
was  about  as  prudent  and  proper  a  course  as  could  be  sug- 
gested. He  had  been  asked  before,  and  he  sent  to  say  "  I 
withdraw."  Then  comes  the  secretary,  and  says,  "Qualify 
yourself  as  a  director,"  and  he  says  nothing.  I  think  he 
acted  very  rightly. 

Now,  as  to  the  acts  as  director  which  are  so  much  insisted 
upon,  there  being  no  trace  of  a  reason  why  he  should  be  a 
director  except  tnat  which  one  can  draw  from  his  own  affi- 
davit, that  he  agreed  to  come  in  for  a  time — compare  that 
435]  with  what  was  done  *in  AustirCs  Case{').  Austin 
.  went  to  the  board,  sat  with  the  board,  signed  the  checks, 
acted  in  a  substantial  way  as  a  director,  and  shares  were 
allotted  to  him — none  of  which  things  took  place  in  this 
case — and  when  they  were  allotted,  they  were  sent  ba<;k 
again  by  him,  he  saying,  ''As  to  holding  any  shares,  I  will 
have  nothing  to  say  to  it."  That  was  held  to  be  x)erf ectly 
right  on  his  part,  and  the  attempt  to  fix  him  with  the  shares 
utterly  failed.  That  case,  with  the  Marquis  of  Abercorn's 
Case  ('),  and  the  observations  made  in  Brown^s  Case  ('),  seem 
to  me  to  be  the  only  authorities  that  are  worth  considering 
on  thfe  occasion,  because  in  all  the  others  there  was  either 
subscription  to  an  agreement,  or  some  plain,  independent, 
separate  contract,  something  which  constituted  the  relation 
of  shareholder  between  the  company  and  the  person  who 
was  afterwards  fixed  as  director.  In  this  case  there  is  not  a 
particle  of  anything  of  the  sort.  The  persons  who  had  the 
conduct  of  the  companjr  knew  he  was  not  a  director ;  for 
the  five  years  during  which  they  carried  on  business  they 
acted  on  that  assumption ;  and,  for  the  five  years  or  nearly 
the  five  years  which  have  elapsed  since  they  have  lost  all 
control  over  it,  it  has  been  in  the  hands  of  an  official  liqui- 
dator, who  has  never  thought  of  making  the  claim  tUl  now. 

The  summons  must  be  dismissed ;  but  Mr.  Green  must 
pay  his  own  costs  of  this  application.  Since  he  has  chosen 
to  play  with  the  fire  in  this  way,  if  he  has  burnt  his  fingers, 
so  much  the  worse  for  him.  The  official  liquidator  may 
take  his  costs  out  of  the  estate. 

Solicitor  for  the  Official  Liquidator :  Mr.  W.  Moon. 
Solicitors  for  Mr.  Green :  Messrs.  Hunter^  Owafkins  <6  Co. 

(1)  Law  Rep.,  2  Eq.,  435.  (»)  4  D.  F.  <fe  J.,  78. 

(»)  Law  Rep.,  9  Ch.,  107, 
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[Law  Reports,  18  Equity  Cases,  436.] 
V.C.B.,  May  28,  1874. 

*In  re  Viant's  Settlement  Trusts.  [436 

Marriage  Settlement — ChvcnatU  to  settle  future  Property. 

A  widow  entitled  to  a  life  interest  in  a  fund,  and  also  to  a  moiety  of  the  capital, 
subject  to  her  own  life  interest,  married  a^in.  By  the  settlement  on  the  second 
marriage  her  life  interest  was  settled,  and  she  and  her  intended  husband  covenanted 
to  settle  property  to  which  she  or  he  in  her  right  should,  during  the  coverture,  be- 
come entitled : 

Held,  that  the  words  of  futurity  were  satisfied  in  respect  of  the  husband's  interest, 
and  that  tlie  moiety  of  the  fund  was  subject  to  the  covenant. 

Petition. 

By  a  settlement  dated  the  27th  of  July,  1857,  and  made 
prior  to  the  marriage  of  Arthur  John  Hawkins  and  Sarah 
Albinia  Eldridge,  several  items  of  property  (including  the 

groceeds  of  a  policjr  of  assurance  whicn  had  been  effected 
V  Arthur  J.  HawKins  on  his  own  life)  were  assigned  to 
Kobert  Davis,  Charles  Hawkins,  and  John  Fooks,  upon 
trust  that  they  should  pay  the  annual  income  ''during  the 
joint  lives  of  the  said  Arthur  J.  Hawkins  and  Sarah  A.  El- 
dridge to  the  said  Sarah  A.  Eldridge  for  her  separate  use, 
independently  of  the  said  Arthur  J.  Hawkins  and  of  his 
debts,  control,  and  engagements,"  her  receipts  alone  to  be 
discharges,  and  she  not  to  have  power  to  deprive  herself  of 
the  benefit  thereof  by  way  of  anticipation  ;  after  her  death, 
in  case  Arthur  J.  Hawkins  should  then  be  living,  upon  cer- 
tain trusts  for  his  benefit ;  and  after  the  death  of  Sarah  A. 
Eldridge,  and  the  determination  of  the  trust  thereinbefore 
declared  for  the  benefit  of  Arthur  J.  Hawkins,,  the  trustees 
were  to  stand  possessed  of  the  capital  for  the  benefit  of  the 
children  of  the  marriage  as  therein  mentioned,  and  if  there 
should  be  no  child  oi  the  marriage  who  should  attain  a 
vested  interest,  then  after  the  death  of  Sarah  A.  Eldridge, 
and  such  default  or  failure  of  children,  w^hich  should  last 
happen,  the  trustees  should  stand  possessed  of  the  said 
capital  ''  in  trust  for  the  said  Arthur  J.  Hawkins,  his  execu- 
cutors,  administrators,  and  assigns." 

Arthur  J.  Hawkins  died  on  tne  26th  of  November,  1869, 
intestate,  never  having  had  issue  of  the  marriage,  and  leav- 
ing his  father,  *  William  Hawkins,  and  his  widow,  [437 
Sarah  Albinia  Hawkins,  him  surviving. 
On  the  2l8t  of  January,  1860,  administration  of  the  per- 
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sonal  estate  and  effects  of  Arthur  J.  Hawkins  was  granted 
to  his  widow. 

Payment  of  the  policy  moneys  was  obtained  by  R.  Davis, 
C.  Hawkins,  and  J.  Pooks,  and  the  balance  of  the  proceeds 
was  invested  by  them  in  the  purchase  of  £2,084  11^.  9rf. 
consols. 

In  August,  1866,  the  widow  married  again,  and  by  a  set- 
tlement, executed  shortly  before  the  marriage,  dated  the  9th 
day  of  August,  1868,  and  made  between  John  Viant,  the  in- 
tended husband,  of  the  first  ^art,  Sarah  Albinia  Hawkins  of 
the  second  part,  and  John  Tizard  and  Arthur  Leonard  Cooper 
of  the  third  part,  after  reciting  that  Mrs.  Hawkins  was  en- 
titled to,  amongst  other  property,  "a  life  interest  in  the 
annual  income  or  the  sum  of  £2,084 11^.  9d,  £3  per  Cent.  Con- 
sols standing  in  the  names  of  Robert  Davis,  Charles  Hawkins 
and  John  Fooks;"  and  the  intended  marriage;  and  that 
upon  the  treaty  for  the  said  marriage  it  was  agreed  that  Mrs. 
Hawkins  should  convey  and  assign  two  mortgage  debts  and 
the  securities,  '*and  the  annual  income  to  be  derived  from 
the  said  sum  of  £2,084  lis.  dd.  £3  per  Cent.  Consols,  unto" 
J.  Tizard  and  A.  L.  Cooper,  and  also  transfer  other  property 
into  their  names,  and  that  they  should  stand  possessed  of 
and  interested  in  the  mortgage  debts  and  interest,  "and  the 
annual  income  to  be  derived  from  the  said  sum  of  £2,0S4 
lis,  9d:  £3  per  Cent.  Consols,"  and  the  other  sums,  "and 
all  other  sum  and  sums  of  money  which  the  said  Sarah  A. 
Hawkins  shall  become  entitle  to  during  her  said  intended 
coverture,  as  hereinafter  mentioned,"  it  was  witnessed  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration  of 
the  said  intended  marriage,  it  was  thereby  agreed  and  de- 
clared that  J.  Tizard  and  A.  L.  Cooper  should  stand  possessed 
of  the  mortgage  debts  and  securities,  and  the  capital  sums 
of  stock  (not  mentioning  among  such  capital  sums  the  above 
sum  of  consols),  "and  the  annual  income  to  be  derived  from 
the  said  sum  of  £2,084  lis.  dd.  £3  per  Cent.  Consols,  and  all 
other  sum  and  sums  of  money  to  wnich  the  said  S.  A.  Haw- 
kins might  become  entitled,  as  hereinafter  declared,"  in  trust, 
after  the  marriage,  at  their  discretion  to  sell  the  specified 
capital  sums  of  stock,  and  invest  the  proceeds,  and  vary  the 
438]  ^securities,  and  stand  possessed  of  the  said  trust 
funds,  and  the  annual  income  thereof,  "as  well  as  of  the 
said  sum  of  £2,084  lis.  dd.  so  standing  in  the  names  of  the 
said  R.  Davis,  C.  Hawkins  and  J.  Pooks,"  upon  trust  to  pay 
such  income  during  the  joint  lives  of  J.  Viant  and  Sarah  A. 
Hawkins,  to  Sarah  A.  Hawkins  for  her  separate  use,  without 
power  of  anticipation ;   and  after  her  death,  if  J.  A^ant 
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should  be  living,  to  pay  the  income  of  the  said  trust  funds 
then  remaining  to,  or  permit  the  same  to  be  received  by,  J. 
Viant  during  his  life,  or  until  he  should  do  some  act,  or  some 
event  should  occur  whereby  or  in  consequence  whereof  the 
said  annual  income,  or  some  part  thereof,  if  payable  to  him- 
self, might  become  vested  in  some  other  person  or  persons, 
or  some  other  person  or  persons  might  become  entitled  to 
receive  the  same ;  then  the  said  trust  moneys  to  remain  in 
the  hands  of  the  said  trustees  upon  the  trusts  of  that  inden- 
ture ;  and  after  the  death  of  Sarah  A.  Hawkins,  and  the  de- 
termination of  the  trust  thereinbefore  declared  for  the  benelBt 
of  John  Viant,  the  trustees  were  to  stand  possessed  of  ''all 
and  singular  the  said  trust  moneys  and  premises,  and  the 
annual  income  thereof,"  in  trust  for  the  children  of  the  mar- 
riage as  therein  mentioned,  with  powers  of  advancement, 
maintenance,  and  education ;  and  an  ultimate  trust,  in  de- 
fault of  children,  if  Sarah  A.  Hawkins  should  survive  J. 
Viant,  in  trust  for  her  absolutely,  or  in  such  manner  as  she 
should  by  will  or  codicil  direct  or  appoint ;  but  if  she  should 
die  in  the  lifetime  of  J.  Viant,  then  (subject  to  the  before- 
mentioned  trust  in  favor  of  J.  Viant)  in  trust  for  **  the  per- 
son or  persons  who,  under  the  statute  for  the  distribution  of 
the  estates  of  intestates,  would  at  the  time  of  the  decease 
of  the  said  Sarah  A.  Hawkins  be  entitled  to  her  personal 
estate." 
The  deed  also  contained  the  following  clause : 
''  And  the  said  J.  Viant  and  S.  A.  Hawkins,  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  do  hereb^jr 
covenant  with  the  said  J.  Tizard  and  A.  L.  Cooper,  their 
successors,  executors,  administrators,  and  assigns,  that  if 
the  said  S.  A.  Hawkins  or  the  said  J.  Viant  m  her  right 
shall,  at  any  time  or  times  during  the  coverture  between  them 
the  said  S.  A.  Hawkins  and  J.  Viant,  become  entitled  to  any 
sum  or  sums  of  money  and  personal  estate  whatsoever,  un- 
der the  provisions  of  a  certain  deed  of  settlement  *bear-  [439 
ing  date  on  or  about  the  27th  day  of  July,  1867,  and  made 
between"  (describing  tlie  parties)  'Hhey  the  said  S.  A.  Haw- 
kins and  J.  Viant,  shall  and  will,  immediately  upon  her,  his, 
or  their  becoming  possessed  of  or  entitled  to  tne  same  per- 
sonal estate,  as  far  as  she,  he,  or  they  lawfully  or  equitably 
can  or  may,  at  the  costs  of  such  newly-acquired  personal 
estate,  by  all  proper  acts,  deeds,  assignments,  and  assur- 
ances in  the  law,  assign,  settle,  and  assure  the  same  personal 
estate  upon  and  for  the  several  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisos,  decla- 
rations, and  agreements  hereinbefore  contained  of  and  con- 


758  EQUITY  CASES.  [L  R. 

1874  In  re  Vianfs  Settlement  Trusta.  V.C.B. 

cerning  the  personal  estate  and  property  of  her  the  said  S. 
A.  Hawkins  nereby  assigned  and  settled,  in  manner  afore- 
said, any  law  to  the  contrary  notwithstanding." 

On  the  4th  of  April,  1873,  J.  Tizard  died,  and  by  a  deed 
dated  the  16th  of  May,  1873,  George  Scutt  the  younger  was 
appointed  to  be  a  trustee  of  the  settlement  of  1866,  jointly 
with  Arthur  L.  Cooper. 

The  income  of  the  sum  of  £2,084  11^.  Qd,  consuls  was  reg- 
ularly paid  by  the  trustees  of  the  first  settlement  of  Mrs. 
Viant  until  her  death,  which  took  place  on  the  25th  of  May, 
1873.  Mrs.  Viaht  left  her  surviving  three  infant  children, 
issue  of  her  second  marriage. 

On  the  7th  of  August,  1873,  administration  of  the  unadmin- 
istered  personal  estate  of  Arthur  J.  Hawkins  was  granted  to 
Elizabeth  Sophia  Hawkins,  the  widow  and  legal  personal 
representative  of  William  Hawkins,  the  father  of^  Arthur 
John  Hawkins. 

On  the  24th  of  September,  1873,  R.  Davis  and  J.  Fooks, 
the  surviving  trustees  of  the  settlement  of  1857,  sold  the 
£2,084  11^.  Qd,  consols,  and  the  proceeds  of  such  sale,  with 
an  apportionment  of  dividend,  realized  a  sum  of  £1,930  10^. 
lid.  cash. 

By  a  deed  dated  the  17th  of  December,  1873,  John  Viant 
assigned  to  Richard  Nicholas  Howard  "all  that  his  right  and 
interest  of  and  in  and  to  the  sum  of  £1,042  5s,  10.,  or  other 
the  sum  or  sums  of  money  to  which  he  was  entitled  in  right 
ot  his  wife  of  and  in  the  said  moneys  derivable  under  the 
said  policy  of  assurance  on  the  life  or  the  said  Arthur  John 
Hawkins,  deceased." 

On  the  8th  of  January,  1874,  R.  Davis  and  J.  Fooks  paid 
440]  the  sum  *of  £1,913  165.  cash,  being  the  balance  of 
the  £1,930  105.  lid.,  less  their  costs,  to  Elizabeth  Sophia 
Hawkins ;  and  of  such  sum  there  remained  in  the  hands  of 
Elizabeth  S.  Hawkins,  after  deducting  her  costs  of  obtaining 
letters  of  administration, the  sum  of  £1,839  lis.  8d. ;  of  which 
one  moiety,  less  costs,  amounting  to  a  sum  of  £895  ll5.,  was, 
on  or  shortly  after  the  23d  of  January,  1874,  paid  by  Eliza- 
beth S.  Hawkins  into  court,  and  was  now  represented  by  a 
sum  of  £970  15*.  9d.  consols. 

On  the  4th  of  March,  1874,  administration  to  the  estate  of 
Sarah  A.  Viant  was  granted  to  John  Viant. 

The  petition  was  presented  by  R.  N.  Howard  and  John 
Viant,  praying  for  a  sale  of  the  consols,  and  payment  of  the 
residue  to  the  petitioner  Howard. 

The  respondents  to  the  petition  were  Elizabeth  S.  Hawkins, 
Arthur  L.  Cooper  and  G.  Scutt  the  younger. 
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Mr.  Kay^  Q.C.,  and  Mr.  Cookson^  for  the  petitioners :  The 
capital  of  Mrs.  Viant's  moiety  of  this  money  was  not  com- 
prised in  the  settlement  of  1866 ;  only  her  life  interest  in  the 
income  of  the  whole. 

What  purported  to  be  settled  by  the  settlement  of  1866, 
other  than  tne  specified  property,  was,  any  personal  estate 
to  which  Mrs.  Hawkins,  or  Mr.  Viant  in  ner  right,  should 
"during  the  coverture  become"  entitled,  "under  the  pro- 
visions of"  the  settlement  of  1857.  Mrs.  Hawkins  did  not 
"become  entitled"  to  either  the  income  of  the  whole  or  the 
capital  of  the  moietv  "during"  the  coverture;  nor  did  she 
become  entitled  to  the  capital  of  the  moiety  under  the  pro- 
visions of  the  deed  of  1857.  She  was  already  entitled  to 
both  before  the  commencement  of  the  coverture;  and  she 
became  entitled  to  the  capital  of  the  moiety  by  virtue  of  the 
Statute  of  Distributions. 

As  to  Mr.  Viant's  interest  in  the  moiety,  it  was  a  rever- 
sionary interest,  expectant  on  Mrs.  Viant' s  death.  It  was  an 
interest  which  could  not  by  possibility  fall  into  •possession 
during  the  coverture.  Thus  the  case  is  brought  precisely 
within  In  re  Pedder^s  Settlement  Trusts  {^),  The  same  prin- 
ciple is  supported  by  *the  cases  there  referred  to,  es-  [441 
pecially  In  re  Brovme's  WilH^)  and  Archer  v.  Kelly  {^\  and 
more  recently  bv  In  re  Edwards  (*). 

In  In  re  Ccinion^s  Trust  {*)  the  word  "entitled"  was  held 
to  mean  "entitled  in  possession." 

S~'hey  also  referred  to  Otter  v.  ]Helvill{*).] 
r.  volt^  for  the  respondent  George  Scutt  the  younger,  rep- 
resenting the  children. 

Mr.  (noen,  for  the  respondent  Arthur  L.  Cooper. 

Mr.  Cookson,  in  reply,  referred  to  Blythe  v.  Chranmlle  (^) ; 
Orafftey  v.  Humpage  (') ;  Rose  v.  Cornish  (•) ;  and  AUeyne 
V.  Hussey  ("). 

Sir  James  Bacon,  V.C:  The  only  question  is  as  to  the 
legal  operation  of  the  settlement  of  1866 — ^a  question  which 
depends  on  the  language  of  the  covenant. 

The  words  are,  no  doubt,  words  of  futurity,  but  they  speak 
from  a  period  of  time  before  the  marriage  took  place.  From 
the  moment  when  the  marriage  was  celebrated  m  church  the 
covenant  came  into  operation.  Whatever  took  place  after 
the  date  of  the  deed  was  a  futurity  within  the  meaning  of 
this  settlement. 

(')  Law  Rep.,  10  Eq.,  685.  (•)  2  De  G.  A  Sm.,  267. 

(«)  Law  Rep.,  7  Eq.,  231.  (')  18  Sim.,  190. 

(')  1  Dr.  h  Sm.,  800.  (»)  1  Beav.,  46;  8  Jur.,  622. 

(■»)  Law  Rop.,  9  Ch.,  97.  (»)  16  L.  T.  (N.S.),  786. 

(»)  Law  Rep.,  13  Eq.,  295.  ('»)  22  W.  R.,  203. 
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At  the  moment  before  the  marriage  took  place  the  right  of 
the  intended  wife  was  to  have  a  life  interest  in  the  par- 
ticular fund  mentioned ;  and  she  was  entitled,  moreover,  in 
the  event  of  there  being  no  children,  and  in  the  event  of  the 
intended  husband  dying  intestate,  and  of  her  surviving  him, 
to  the  possession  of  one  half  of  the  fund  as  her  own.  Upon 
her  marriage  that  right  became  the  right  of  the  husband,  and 
at  the  moment  the  priest's  benediction  was  pronounced  on 
the  marriage  the  husband  did  "become  entitled  during  the 
coverture'^ to  that  which  was  hers  before. 

So  that,  however  the  words  of  futurity  may  be  construed, 
442]  and  *however  much  the  cases  may  be  considered,  I 
cannot  see  that  the  words  of  futurity  here  have  any  material 
bearing  on  the  question  before  me. 

With  respect  to  the  second  point  that  has  been  argued, 
namely,  the  reference  in  the  covenant  to  the  former  settle- 
ment of  1857,  I  have  no  desire  to  strain  the  language  of  the 
covenant,  but  I  cannot  wholly  disregard  the  terms  of  the  set- 
tlement of  1857  and  what  has  occurred  under  it. 

Under  that  settlement  the  life  interest  settled  on  the  wife 
was  for  her  separate  use  during  the  joint  lives  of  her  husband 
and  herself ;  and,  upon  the  termination  of  the  estate  for  the 
joint  lives  by  the  death  of  the  husband,  she  became  entitled 
under  the  settlement  to  an  absolute  interest  in  the  income  of 
the  fund  for  life,  and  also,  in  the  events  that  happened,  to 
one  moiety  of  the  capital,  subject  to  her  own  life  interest, 
absolutely ;  and  I  consider  that  I  should  be  doing  some  vio- 
lence to  the  language  of  the  covenant  if  I  were  to  hold  that 
it  was  not  '*  under  tne  provisions  of"  the  settlement  of  1867 
that  she  became  so  entitled. 

By  the  second  settlement  in  1866  it  was  provided,  that  if 
there  should  be  no  children  of  the  second  marriage,  the  prop- 
erty in  which  an  interest  during  the  joint  lives  was  thereby 
Erovided  for  the  wife  was,  in  the  event  of  her  surviving  her 
usband,  to  be  hers,  and  she  had  power  to  dispose  of  it  by 
vdll.  This  was  the  sort  of  provision  which,  upon  the  occa- 
sion of  the  second  marriage,  was  contracted  for;  this  was  the 
provision  that  was  made  before  any  covenant  began  to  come 
into  operation.  Had  no  such  provision  been  made,  upon  the 
marriage  being  celebrated,  the  husband's  marital  right  would 
at  once  liave  prevailed,  and  he  could  have  done  whatever  it 
is  open  to  a  husband  to  do  with  regard  to  getting  into  pos- 
session property  to  which  his  wife  is  entitled,  subject  to  her 
own  life  interest  in  it.  Then  the  covenant  steps  in,  and  says 
that  that  right  shall  not  be  the  husband's.     At  least,  so  I 
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read  the  covenant,  and  I  think  that  I  do  so  without  doing 
violence  to  the  words. 

In  the  case  of  In  re  Pedder^s  Settlement  Trusts  (*)  the 
question  was  a  different  one  in  this  respect :  The  property 
consisted  of  a  vested  remainder  in  land,  expectant  on  the 
death  of  a  tenant  for  *life  who  outlived  the  coverture ;  [443 
and  Lord  Justice  James  (then  Vice-Chancellor)  observed  (') : 
''This  is  not  property  with  regard  to  which  it  can  be  averred 
that  the  husband  or  the  wife  did  become  '  seised  or  possessed 
of  or  entitled  to'  it  'during  the  coverture.'  " 

The  words  of  the  covenant  here  are:  "If  the  said  Sara,h 
A.  Hawkins,  or  the  said  John  Viant  in  her  right,  shall,  at 
any  time  or  times  during  the  coverture,  become  entitled  to 
any  sum  or  sums  of  money  and  personal  estate  whatsoever 
under  the  provisions  of  "  a  certain  deed,  they  should  settle 
the  same.  In  this  case,  "during  the  coverture,"  that  is  to 
say,  immediately  on  the  marriage  being  solemnized,  the  hus- 
band did  become  entitled  to  a 'sum  of  money  under  the  pro- 
visions of  the  deed,  and  by  the  settlement  he  covenanted  that 
whatever  he  should  so  become  entitled  to  in  his  wife's  right 
should  be  settled. 

I  am  of  opinion,  therefore,  that  the  argument  which  has 
been  addressed  to  me  on  behalf  of  the  assignee  of  the  hus- 
band fails.  The  attempted  assignment  was  a  direct  viola- 
tion by  the  husband  of  nis  covenant 

The  claim  of  the  petitioners  must  be  disallowed;  and 
there  must  be  an  order  that  the  fund  be  paid  over  to  the 
trustees  of  the  settlement  of  1866 ;  but  the  case  is  unques- 
tionably one  of  some  nicety,  and  the  authorities  suggest 
doubts  upon  the  question. 

My  view  is  that,  upon  the  marriage  being  solemnized,  the 
husband  did  become  entitled  to  this  reversionary  interest, 
which  but  for  the  settlement  he  might  have  sold  or  have 
done  what  he  liked  with ;  but  that  the  covenant  operated 
on  the  fund,  and  brought  it  within  the  scope  of  the  set- 
tlement. 

The  costs  of  all  parties  will  come  out  of  the  fund. 

Solicitors:  Messrs.  ConibeA  Wainwright ;  Messrs.  Patti- 
sorij  Wigg  &  Co. 

(1)  Law  Rep.,  10  Eq.,  585.  O  Law  Bep.,  10  Eq.,  688. 

10  Eng.  Rep.    •  96 
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[Law  Reports,  18  Equity  Cases,  444.] 
V.C.H.,  April  29;  May  1, 1874. 

444]  *HoGa  V.  Scott. 

[1878    H.    207.] 

Copyright — Piracy — Copyrighi  Act  (5  <J&  6  Vict,  c.  46),  s.  ^^-^Zimitatum  of  SmU — 
Ctmduct  of  riaintiff'— Acquiescence. 

The  26th  section  of  the  Copyright  Act  (5  <&  6  Vict.  c.  45)  does  not  apply  to  pre- 
vent a  suit  for  an  injunction  to  restrain  a  piracy  of  copyright  by  sale  of  a  book  pub- 
lished more  than  twelve  montiis  before  bill  filed. 

Mere  delay  in  takine  proceedings  after  knowledge  of  a  piracy  is  not  in  itself 
such  acquiescence  as  will  deprive  a  plaintiff  of  his  right  to  an  injunction  at  the 
hearing. 

Robert  Hogg,  the  plaintiff,  was  the  author  and  proprie- 
tor of  a  book  called  the  Fruit  Manual,  originally  published 
in  1860,  and  the  third  edition  on  the  4th  of  May,  1866.  It 
was  duly  registered  under  the  provisions  of  the  Copyright 
Act  (6  &  6  Vict.  c.  46).  He  was  also  the  author  and  proprie- 
tor of  the  Gardener's  Year  Book,  Almanac,  and  Directory, 
now  called  the  Gardener's  Year  Book  and  Almanac.  Tliis 
annual  for  the  year  1871  was  published  on  the  1st  of  Decem- 
ber, 1870 ;  that  for  the  year  1872,  on  the  Ist  of  December,  1871 ; 
and  that  (under  the  new  title)  for  1873,  on  the  1st  of  De- 
cember, 1872.  All  these  annuals  were  also  duly  registered 
under  the  same  act.  He  was  also  the  author  and  pro- 
prietor of  the  copyright  of  a  work  entitled  British  Pomol- 
ogy— ^The  Apple,  published  on  the  Ist  of  June,  1851,  and 
that  work  was  also  duly  registered.  John  Scott,  the  defen- 
dant, in  1868  wrote  and  published  a  work  entitled  the  Or- 
chardist,  or  a  Cultural  and  Descriptive  Catalogue  of  Fruit 
Trees  grown  for  sale  by  John  Scott,  Merriott  Nurseries, 
Crewkerne,  Somersetshire.  He  had  in  such  work  copied 
to  a  very  great  extent,  frequently  verbatim^  and  at  other 
times  with  slight  or  merely  colorable  alterations,  from  the 
plaintiflf  s  Fruit  Manual,  and  in  particular  from  the  third 
edition  of  that  book ;  and  he  had  in  his  said  work  also 
copied  to  a  great  extent  and  in  like  manner  from  the  plain- 
tiflrs  British  Pomology.  Robert  Hogg  was  in  1869,  and 
now,  one  of  the  editors  of  the  Journal  of  Horticulture.  In 
that  year  there  was  a  discussion  in  the  gardening  jour- 
nals respecting  the  Pommier  de  Paradis.  Dr.  Masters,  the 
445]  *editor  of  the  Gardener's  Chronicle,  gave  the  plaintiff 
a  specimen  of  the  fruit  of  the  defendant  from  that  stock,  and 
he  was  informed  by  Mr.  llivers,  a  horticulturist,  that  the 
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defendant,  had  made  an  allusion  to  the  editors  of  the  Journal 
of  Horticulture  in  the  Orchardist  in  reference  to  the  Pom- 
mier  de  Paradis.  The  plaintiff  wrote  to  the  defendant  for, 
and  on  the  6th  of  October,  1869,  received  a  copy  of,  the 
Orchardist,  and  at  page  9  of  that  work  he  read  the  remarks 
in  reference  to  the  Pommier  de  Paradis,  and  to  the  editors 
of  the  Journal  of  Horticulture,  but  he  did  not  further  exam- 
ine the  work.  On  the  6th  of  October,  1869,  the  plaintiff 
wrote  to  the  defendant,  thanking  him  for  the  copy  of  the 
Orchardist,  and  stated  that  he  had  only  just  looked  into  the 
Orchardist,  for  he  had  only  got  it  that  morning ;  that  the 
defendant's  collection  appeared  to  be  a  very  rich  one;  and 
that  he  wished  he  had  an  opportunity  of  paying  him  a  visit. 
.  The  general  character  and  appearance  of  the  Orchardist  was 
that  of  a  catalogue,  and  every  alternate  leaf  was  headed 
John  Scott's  catalogue. 

The  defendant  at  the  end  of  1872  commenced  the  publica- 
tion, in  parts,  of  ''  Scott's  Orchardist,  or  Catalogue  of  Fruits 
cultivated  at  Merriott,  Somerset,  2d  edition."  There  were 
six  numbers — one  in  each  month,  October  and  November, 
two  in  December,  1872^  and  one  in  each  month,  March  and 
April,  1873— and  on  their  completion  he  published  them  in 
a  volume  for  7s,  6d,    In  this  edition  the  defendant  had  re- 

?ublished  the  piracies  from  the  Fruit  Manual  and  British 
omology,  contained  in  the  first  edition  of  the  Orchardist, 
and  had  copied  other  parts  of  the  third  edition  of  the  Fruit 
Manuel,  frequently  verbatim,  and  at  other  times  with  slight 
or  merely  colorable  alterations,  and  had  also  copied  in  the 
second  edition,  in  like  manner,  parts  of  the  Gardener's  Year 
Books  for  1871,  1872,  and  1873.  The  plaintiff  did  not  read 
or  see  any  of  the  six  numbers  of  the  second  edition  of  the 
Orchardist,  and  it  was  not  until  after  the  publication  of  the 
second  edition  complete  that  he  discovered  that  the  defen- 
dant had  extensively  copied  or  pirated  from  his  books.  In 
April,  1873,  the  plaintiffs  manager  informed  him  that  the 
defendant  had  published  a  work  on  Fruit  Trees,  in  which 
he  had  pirated  from  the  Fruit  Manual,  and  he  thereupon 
sent  for  a  copy  of  the  defendant's  book,  and,  after  some 
delay,  obtained  it,  but  previous  to  its  receipt  the  plaintiff 
was  not  *aware  that  the  defendant  had  copied  from  or  [446 
pirated  his  said  books.  The  third  edition  of  the  Fruit  Man- 
ual was  out  of  print.  The  plaintiff  was  enraged  in  prepar- 
ing a  new  edition  and  he,  in  the  Journal  of  Horticulture  and 
the  Gardener's  Year  Book  for  1873,  announced  his  intention 
to  publish  it  as  soon  as  ready.  The  defendant  had  also 
advertised  the  second  edition  of  the  Orchardist  in  the  Gar- 
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dener's  Year  Book  for  1873.  It  was  alleged  that  such  pub- 
lication of  the  second  edition,  containing  large  portions  of 
the  Fruit  Manual,  was  doing  great  injury  to  the  plaintiff  b^ 
forestalling  his  proposed  new  edition  of  that  work,  and  it 
was  also  alleged  that  the  sale  of  the  plaintilBf's  other  books 
above  referred  to  had  been  prejudicially  affected  by  the  pira- 
cies therefrom  contained  in  the  Orchardist.  On  the  5th  of 
June,  1873,  Robert  Hogg  filed  a  bill  against  the  defendant 
[1873  H.  139]  for  an  injunction  in  reference  to  his  printing 
and  selling  the  Orchardist,  but  it  beine^  discovered  that  the 
registration  under  the  statute  of  the  Fruit  Manual  was  in- 
sufficient, inasmuch  as  the  day  of  first  publication  had  not 
been  stated,  and  it  being  considered  that  that  would  be  a 
fatal  objection  to  the  success  of  the  suit — see  Mathieson  v. 
Harrod  (*) — the  i)laintiff,  on  his  own  petition,  obtained  the 
dismissal  of  his  bill  with  costs.  In  July,  1873,  a  correspond- 
ence took  place  between  the  solicitors  of  the  parties,  with  a 
view  to  terms  being  come  to  ;  but,  as  the  defendant's  solici- 
tors insisted  on  his  right  to  republish  such  parts  of  the  Fruit 
Manual  as  he  had  previously  copied  in  his  first  edition  of 
the  Orchardist,  on  tne  ground  that  no  suit  had  been  insti- 
tuted within  twelve  months  next  after  the  offence  committed, 
the  terms  proposed  were  rejected,  and — the  date  of  first  pub- 
lication having  been  registered  in  the  meantime — this  bill 
was,  on  the  2d  of  August,  1873,  filed  for  an  injunction  to 
restrain  the  defendant  from  printing,  publishing,  selling,  or 
otherwise  disposing  of  any  copy  of  the  Orcharaist  contain- 
ing any  passages  copied,  taken,  or  colorably  altered,  from 
the  Fruit  Manual,  British  Pomology,  and  the  Gardener's 
Year  Book,  for  the  years  mentioned,  or  any  or  either  of 
them.  The  plaintiff  also  prayed  for  damages,  accounts,  and 
inquiries,  and  for  costs  of  the  suit. 

The  defendant,  in  his  answer,  stated  that  his  first  edition 
of  the  Orchardist,  although  substantially  a  catalogue  of  the 
447]  various  trees  ^cultivated  by  him,  contained  notes  on 
the  management  of  such  trees ;  that  he  prepared  the  work 
in  a  great  measure  from,  and  as  the  result  of,  his  own 
original  researches ;  and  that  he  had  recourse  to  and  derived 
assistance  from  previous  works,  viz.,  Lindley's  Guide  to  the 
Orchard,  published  in  the  early  part  of  this  century ;  Mcin- 
tosh's  Ordiard,  published  in  1839,  and  various  other  works, 
including  the  third  edition  of  the  Fruit  Manual,  and  other 
works  of  the  plaintiff.  In  preparing  his  first  edition,  and  in 
introducing  descriptions  of  additional  sorts  of  fruit  in  his 
second  edition,  the  defendant  stated  that,  in  describing  ap- 

(1)  Law  Rep.,  7  Eq.,  270. 
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pies,  pears,  and  other  fruits,  he  placed  before  him  a  speci- 
men of  each  sort  of  his  own  growth,  or  of  that  which  he 
procured  from  other  sources,  and  then  personally  examined 
and  compared  the  same  with  the  descnptions  given  by  au- 
thors, including  the  plaintiff,  and  where  he  found  such 
descriptions  exact  and  true,  and  corresponding  with  his  own 
specimens,  he  did,  to  save  the  useless  labor  of  writing  en- 
tirely new  descriptions,  for  the  mere  sake  of  rewriting,  and 
which  might,  he  considered,  have  exposed  him  to  the  impu- 
tation of  colorably  altering,  adopt  the  descriptions  already 
at  his  command,  but  in  every  instance  where  he  found  any 
discrepancy  or  other  sufficient  reason  for  so  doing,  he  modi- 
fied and  corrected  the  descriptions,  so  as  to  render  his  book 
as  accurate  and  true  as  possible.  He  also  stated  that  the 
descriptions  in  his  first  edition,  taken  from  the  plaintiflE's 
works,  were  inconsiderable  in  comparison  with  and  rela- 
tively to  the  extent  of  the  rest  of  the  first  edition,  and  that 
many  of  them  were  added  to  and  remodelled  pursuant  to 
the  plan  adopted  by  him,  as  above-mentioned.  He  believed 
that  it  would  be  found,  on  examination  of  the  Fruit  Manual, 
that  it  was  to  a  large  extent  composed  of  information  de- 
rived and  borrowed  from  the  same  sources  and  authorities 
as  those  to  which  he  had  to  some  extent  had  recourse  in  the 
preparation  of  his  first  edition,  and  that  the  plaintiff  had 
extracted  freely  from  the  works  of  his  predecessors,  but 
more  especially  from  those  of  Lindley  and  Thomjjson.  The 
defendant  further  stated  that,  being  under  the  impression 
that  his  first  edition  had  the  plaintiffs  entire  sanction,  and, 
in  the  absence  of  any  complaint  on  the  plaintiffs  part  of  his 
having  made  use  of  the  Fruit  Manual,  or  his  other  publica- 
tions, ne  had,  from  the  time  of  publishing  his  first  edition, 
been  engaged,  at  the  cost  of  considerable  time,  trouble,  and 
*expense,  in  preparing  a  second  and  an  enlarged  edi-  [448 
tion ;  and  that,  after  the  dismissal  of  the  plaintiff's  first  bill 
(1873  H.  139),  he  had  not  continued  to  publish  the  second 
edition,  or  sold  more  than  two  copies  of  it ;  that  he  had 
destroyed  part,  and  intended  to  destroy  the  whole  of  the  re- 
maining copies ;  that  he  intended  to  bring  out  a  third  edition 
which  should  not  contain  anything  unfairly  copied  or  color- 
ably  altered  from  the  plaintiff's  publications;  but  with 
regard  to  his  first  edition,  he  submitted  that,  inasmuch  as  it 
was  published  so  long  ago  as  1868,  and  such  publication  was 
known  to  and  never  complained  of  by  the  plaintiff ;  that  as 
he  was  thereby  induced  to  infer  that  the  plaintiff  acquiesced 
in  his  publishing  the  same,  and  had  waived  all  objection  (if 
he  had  any)  to  his  so  doing ;  and  that  as,  under  that  im- 
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gression,  he  had  been  at  considerable  expense,  and  had 
estowed  much  labor  and  care  in  enlarging  and  preparing 
his  book  for  new  editions,  he  was  entitled  to  make  such 
use  of  any  matter  therein  contained  in  preparing  a  new 
edition  as  he  might  be  advised.  He  also  stated  that  he  had 
not  sold  any  copy  of  the  first  edition  for  more  than  twelve 
months  previous  to  this  bill  being  filed,  and  he  claimed  the 
benefit  of  the  statute  5  &  6  Vict.  c.  45.  He  believed  it  to  be 
impossible  that  the  plaintiff  should  have  been  a  loser  by  his 
(the  defendant's)  puolications,  as  he  had  not  sold  300  copies 
of  his  second  edition,  and  as  the  profits  had  not  nearly 
cleared  his  expenses  of  publishing. 

Mr.  Fischer^  Q.C.,  and  Mr.  J.  C.  Wood^  for  the  plaintiff: 
The  nature  of  the  defence,  as  set  forth  in  the  defendant's 
answer,  is  in  effect  this :  "I  will  give  up  what  I  have  taken 
from  your  works  and  inserted  in  my  second  edition,  but  all 
that  which  I  took  and  published  in  my  first  edition  I  claim 
to  be  entitled  to  make  use  of  in  my  third  and  all  my  future 
editions."  The  piracies,  as  the  evidence  shows,  have  been 
very  numerous  both  from  the  Fruit  Manual  and  from  Brit- 
ish Pomology. 

The  first  question  will  be  upon  the  construction  of  the 
statute  5  &  6  Vict.  c.  45.  Sect.  3  prescribes  the  time  that  copy- 
right shall  endure:  the  natural  life  of  the  author  and  a 
further  term  of  seven  years  from  his  death ;  but  nothing 
here  will  turn  on  the  construction  of  that  section.  Sects. 
10  and  12  refer  to  penalties  which  may  be  incurred.  Sect.  15 
449]  provides  a  remedy  for  the  *piracy  of  books  by  special 
action  on  the  case;  and  by  21  Jac,  1,  c.  16,  six  years  was 
the  period  within  which  to  bring  such  action.  Sect.  17  im- 
poses penalties ;  sect.  23  gives  certain  rights  to  owners  of 
copyrights ;  and  sect.  26  enacts,  in  reference  to  the  limita- 
tion of  actions,  ''that  all  actions,  suits,  bills,  indictments, 
or  informations  for  any  offence  that  shall  be  committed 
against  this  act  shall  be  brought,  sued,  and  commenced 
within  twelve  calendar  months  next  after  such  offence 
committed,  or  else  the  same  shall  be  void  and  of  none 
effect,"  but  such  limitation  of  time  was  not  to  extend  to 
actions,  &c.,  in  respect  of  the  delivery  of  books  to  the 
British  Museum  and  the  other  four  libraries  mentioned ; 
and  it  has  been  decided  that  such  limitation  of  time  is  con- 
fined to  penalties,  and  does  not  apply  to  suits  in  equity  or 
to  actions  at  common  law,  for  infringement,  but  that  the 
full  period  of  six  years  is  allowed  within  which  to  commence 
proceedings.     The  question  has  arisen  in  Scotland,  but  not 
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in  this  country.  In  Stewart  v.  Black  (*),  it  was  held  that 
the  right  of  action  had  not  been  lost,  though  the  plaintiff 
had  not  instituted  his  suit  until  after  a  year  had  expired 
from  the  date  of  publication.  That  case  is  clearly  in  point, 
and,  it  is  submitted,  governs  this  case.  Clark  v.  Bell  ('), 
referred  to  in  Copinger  on  the  Law  of  Copyright  ("),  is  also 
important. 

ehey  were  stopped  by  the  court.] 
r.  Dickinson^  Q.C.,  as  amicus  cur  ice,  referred  to  the 
judgment  of  the  Vice-Chancellor  in  Attorney-Oeneral  v. 
Ray  (*)  on  the  construction  of  the  61st  section  of  the  statute 
10  Geo.  4,  c.  24. 

Mr.  Morgan^  Q.C.,  and  Mr.  Sandys^  for  the  defendant: 
The  word  "suit"  in  the  26th  section  must  mean  and  be 
confined  to  suits  in  equity. 

[The  Vice-Chanoellor  :  The  statute  applies  to  every 
part  of  the  British  dominions.] 

The  words  of  the  section  are,  '^actions,  suits,  bills,  indict- 
ments *or  informations  for  any  offence  that  shall  be  [450 
committed  against  this  act."  Those  words  include  any 
legal  proceedings,  and  of  course  a  suit  in  equity,  which,  it 
is  submitted,  must  be  commenced  within  twelve  months 
"next  after  such  offence  committed."  The  16th  section  of 
the  statute  is  very  important.  By  that  section  it  is  enacted 
"that  if  anv  person  shall,  in  any  part  of  the  British 
dominions,  after  the  passing  of  this  act,  print  or  cause  to  be 
printed,  either  for  sale  or  exportation,  any  book  in  which 
there  shall  be  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or 
hire  any  such  book  so  having  been  unlawfully  printed  from 
parts  beyond  the  sea,  or  knowing  such  book  to  have  been 
80  unlawfully  printed  or  imported  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  cause  to  be  sold,  publisned,  or  ex- 
posed to  sale  or  hire,  or  shall  have  in  his  possession  for  sale 
or  hire,  any  such  book  so  unlawfully  printed  or  imported 
without  such  consent  as  aforesaid,  such  offender  shall  be 
liable  to  a  special  action  on  the  case  at  the  suit  of  the  pro- 
prietor of  such  copyright,  to  be  brought  in  any  Court  of 
Kecord  in  that  part  of  the  British  dominions  in  which  the 
offence  shall  be  committed."  The  word  "offence"  is  there 
clearly  defined,  and  includes  persons  other  than  those  who 
are  liable  to  a  ]f)enalty.     The  word  "offender"  means  the 

(*)  Murray,    Young,   Tennent  &  Fra-        (*)  Morison's  Dictionary  of  Beciaions, 

sei^s  Reports,  vol.  ix,  (decisions  in  the  vol.  xix.  p.  9.  ' 

Court  of  Session),   2d   series,    1846-47,        (»)  Page  114. 
p.  1026.  {*)  Law  Rep.,  9  Ch.,  403,  n. 
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person  who  invades  the  copjrright  of  another,  and  such  in- 
vasion means  ah  offence  against  the  statute. 

Mr.  Kerr^  in  his  book  on  Injunctions  C)  states  that, 
according  to  the  6  &  6  Vict.  c.  45,  s.  26,  all  suits  and  bills 
must  be  commenced  within  twelve  months  of  the  offence. 
The  same  words  must,  it  is  submitted,  have  the  same  mean- 
ing in  every  section  of  the  statute,  and  the  15th  section  serves 
as  a  gloss  upon  the  26th  section.  Stewart  v.  Black  was  de- 
cided before  the  statute,. and  therefore  does  not  apply. 

Sir  Charles  Hall,  V.C:  I  cannot  allow  the  objection 
taken  to  the  plaintiff's  right  to  sue  because  more  than  twelve 
months  elapsed  before  he  filed  a  bill  in  this  court.  By  the 
3d  section  of  the  statute  a  jjroperty  is  created  in  an  author's 
work  which  priTria  fade  is  to  endure  for  a  term  certain, 
451]  and  that  property  will  remain  in  the  *author  or  his 
representatives,  as  owners  of  it,  till  it  be  taken  away  from 
him  or  them.  The  argument  that  if  a  case  arises  for  a  suit 
in  respect  of  the  author's  right  to  his  property,  and  the 
author  does  not  commence  his  suit  within  twelve  months, 
that  therefore  his  property  is  gone,  I  do  not  agree  with. 
I  do  not  find  that  clearly  expressed  in  the  statute,  and  I 
cannot  put  such  a  construction  upon  the  26th  section.  The 
15th  section  gives  to  an  owner  of  copyright  a  special  action 
on  the  case  in  respect  of  any  piracy.  Tne  remedy  so  pro- 
vided is  apparentljr  a  cumulative  one,  but  whether  it  be 
so  or  not  is  not  very  important.  The  remedy  is  given  against 
the  person  who  is  called  the  "  offender,"  and  the  act  spoken 
of  as  the  "offence"  is  the  printing  for  sale  or  exportation 
of  any  book  in  which  there  shall  be  subsisting  copyright. 
Mr.  Morgan,  in  his  argument,  contended  that  the  court 
ought  to  put  upon  the  word  "offence"  in  the  26th  section 
the  same  construction  as  it  bears  in  the  15th  section  of  the 
statute.  If  that  were  a  reasonable  construction,  it  might  be 
adopted,  but  lookinjj  at  the  other  sections  in  the  statute 
which  refer  to  penalties,  I  do  not  think  it  would  be  reason- 
able. There  is  nothing  to  be  found  in  them  about  any 
"offence"  in  the  sense  contended  for  on  the  part  of  the  de- 
fendant. If  the  book  which  has  been  impropnerly  published 
by  the  defendant  contains  property  belonging  to  the  plain- 
tiff, the  owner  of  copyright,  I  do  not  see  how  it  can  be  suc- 
cessfully contended  that  he  is  suing  in  respect  of  an  offence 
in  the  sense  urged  on  the  part  of  the  defendant.  The  plain- 
tiff is  suing  in  respect  of  his  copyright ;  that  is  his  property. 
The  26th  section  is  no  doubt  not  very  happily  framed  ;  but 
I  am  of  opinion  that,  on  the  true  construction  of  that  and 

0)  Page  441. 
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the  other  sections  of  the  statute,  the  ''  offence"  contemplated 
by  it  must  be  the  doing,  in  contravention  of  its  provisions, 
of  something  expressly  prohibited  by  them.  The  real  ques- 
tion is,  what  is  the  *' offence"  intended  by  the  statute?  It 
is  the  printing  for  sale  or  exportation  of  any  work  or  part  of 
a  work  by  a  person  who  is  not  the  owner  of  the  copyright 
of  that  work,  and  without  the  consent  of  the  owner.  The 
non-suing  by  the  owner  of  the  copyright  in  respect  of  a  par- 
ticular edition  or  part  of  an  edition  of  the  defendant's  work, 
is  one  thing,  and  even  if  it  could  be  said  that  so  far  the 
owner's  remedy  was  barred  by  his  own  neglect,  still  I  find 
nothing  in  the  statute  which  states  that  *tne  person  [452 
who  has  already  published  the  edition  or  part  of  the  edition 
complained  of  may  go  on  doing  so,  and  that  if  he  does,  the 
owner  has  then  no  remedy  for  such  further  "offence."  In 
reference  to  this  question,  I  may  add  that  the  Scotch  cases 
refeiTed  to  by  Mr.  Fischer  are  not  to  be  disregarded.  They 
were,  no  doubt,  decisions  in  reference  to  books  published 
before  the  passing  of  the  statute ;  still  they  seem  to  me  to  be 
qui^te  consistent  with  good  sense  and  the  reasonable  interpre- 
tation of  the  statute.  The  right  of  the  owner  of  tlie  copy- 
right to  his  property  in  it  is  not  to  cease  because  one  copy 
of  the  work,  which  without  his  sanction  contains  the  piracies, 
has  been  sold  and  disposed  of  without  any  complaint  on  his 
part.  He  is  not  on  ttiat  account  to  lose  all  his  property  in 
liis  copyright ;  therefore  I  hold,  in  accordance  with  the  de- 
cisions referred  to,  and  on  the  construction  of  the  statute, 
that  the  plaintiff  has  not  lost  his  right  to  sue. 

Mr.  Morgan,  Q.C.^  and  Mr.  Sandys,  on  the  question  of 
acquiescence :  The  defendant  was  induced  by  the  conduct 
of  the  plaintiff  to  prepare  the  second  and  third  editions  of 
his  book.  He  has  in  such  preparation  incurred  considerable 
expense  and  labor.  After  goin^  out  of  his  way  to  inform 
the  plaintiff — for  he  advertised  in  the  plaintiff's  own  jour- 
nal— that  he  was  about  to  publish  his  book,  the  plaintiff 
cannot  now,  after  allowing  four  years  to  elapse,  and  making 
no  objection  to  the  first  edition,  turn  round  and  ask  the 
court  to  stop  the  publication  of  another  edition.  The  ques- 
tion is  not  one  of  laches  merely,  but  it  is  whether  the  plain- 
tiff, by  standing  hj  and  inducing  the  defendant  to  make 
such  expenditure,  is  entitled  to  any  relief  in  this  court.  The 
principle  is  the  same  upon  motion  for  an  interlocutory  in- 
junction as  on  motion  for  a  decree. 

[They  referred  to  Lewis  v.  Chapraan  (*) ;  Jarrold  v.  HovZ- 

(»)  8  Beav.,  138. 
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ston  (*);  Baily  v.  Taylor  (");  Ruvdell  y.  Murray  ('); 
Saunders  v.  Smith  (*).] 

453]  *Mr.  Fischer,  Q.C.,  and  Mr.  /.  C,  Wood,  for  the  plain- 
tiff :  The  question  is,  whether  the  plaintiff,  as  author,  has, 
under  the  circumstances  of  this  case,  lost  his  right  to  the 
relief  which  he  asks. 

[The  Vice-Chancellor  :  The  question  is,  whether  the 
court  ought  to  interfere  after  the  plaintiff  wrote  that  letter  of 
the  6th  of  October,  1869,  as  he  had  knowledge  of  the  con- 
tents of  the  book  sent  to  him. 

Mr.  Morgan:  What  editions  is  it  sought  to  restrain?] 

The  plaintiff  asks  for  an  injunction  to  restrain  the  publi- 
cation of  every  edition  of  the  Orchardist  which  contains 
piracies  from  the  plaintiffs  books.  In  point  of  fac^  the 
plaintiff  did  not,  in  October,  1869,  when  he  wrote  to  the  de- 
fendant, know  of  such  piracies,  and  he  came  to  the  court 
for  relief  as  soon  as  he  heard  of  and  discovered  them. 

[The  Vice-Chancellor  :  Suppose  J  should  be  of  opinion 
that  there  has  been  unnecessary  delay  ?] 

But  the  statute  does  not  say  that  the  plaintiff  shall  be  de- 
prived of  his  right  because  he  does  not  come  to  the  court 
quickly.  There  is  here  distinct  evidence  of  injury,  and 
therefore  the  plaintiff  is  entitled  to  an  injunction. 

[They  referred  to  Johnson  v.  Wyatt  (*)  and  Lewis  v.  Ftd- 
larton  (").] 

Sir  Charles  Hall,  V.C,  on  the  question  of  acq[uiescence, 
said :  It  does  not,  in  the  view  which  I  take  of  this  case,  ap- 
pear to  me  to  be  necessary  to  say  what  is  the  true  conclusion 
or  the  legal  inference  to  be  drawn  in  reference  to  the  knowledge 
of  the  plaintiff  of  the  contents  of  the  book,  more  or  less,  from 
the  time  when  he  received  a  copy  of  it.  Assuming  that  he  must 
be  taken  as  from  the  time  wnen  he  received  a  copy  to  have 
been  fully  aware  of  the  contents,  I  still  think  that  that  circum- 
stance is  not  suflicient  to  deprive  him  of  the  relief  which  he 
seeks  in  this  suit.  I  have  expressed  my  opinion  upon  the  con- 
struction of  the  act  of  Parliament  in  reference  to  the  question 
454]  — a  *new  question  in  my  view--of  the  period  within 
which  the  suit  ou^ht  to  have  been  commenced.  The  position 
of  things,  assummg  that  he  had  knowledge  at  that  time,  ap- 
pears to  me  to  be  this :  The  plaintiff  was  at  the  time  he  received 
the  copy  of  the  book,  which  is  relied  upon  as  having  given 
him  knowledge  of  its  contents,  the  undoubted  legal  owner  of 
the  copyright,  the  piracy  of  which  is  complained  of.   That  was 

0)  3  K.  A  J.,  708.  (<)  3  My.  A  Or.,  711. 

O  1  Rius.  A  My., ^8.  (»)  2  D.  J.  A  S.,  18. 

(»)  Jac.,  311-314.  («)  2  Beav.,  6. 
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his  property,  and  he  had  a  right  to  say  to  the  defendant, 
"That  IS  my  property,  aud  I  will  neither  allow  you  to  make 
nor  recognize  your  making  use  of  it."  The  plaintiflf  did  not 
take  any  step  founded  on  his  right  to  property  until  he 
filed  his  bill.  He  did  file  his  bill  soon  after  he  received  a 
copy  of  the  second  edition ;  but  assuming  the  most  in  the 
defendant's  favor,  all  that  had  taken  place  in  the  meantime, 
beyond  the  letter  which  was  sent  to  him,  was  the  acquisition 
by  the  plaintiff  of  knowledge  that  the  defendant  was  going 
on  publishing  the  Orchardist  for  two  years  afterwards,  and 
that  the  plaintiff  knew  in  October,  1872,  that  the  defendant 
was  about  to  publish  a  new  edition  of  his  book,  which  was 
to  be  much  larger  and  more  expensive. 

Now  up  to  the  time  of  his  knowledge  of  the  new  edition, 
in  October,  1872,  the  plaintiff  was  aware  only  that  the  de- 
fendant was  going  on  selling  copies  of  the  Orchardist.  When 
he  became  aware  of  the  defendant's  intended  new  edition, 
there  was  nothing  at  all  events  to  induce  him  to  suppose  or 
believe  that  there  would  be  any  new  matter  introduced  into 
it,  taken  from  fhe  plaintiff's  work.  The  matter  stood,  so 
far  as  the  plaintiff  was  concerned,  exactly  as  it  did  before. 
I  have  first  of  all  to  consider  whether  not  taking  any  pro- 
ceeding with  reference  to  the  old  matter  in  any  given  time 
would  deprive  the  plaintiff,  on  the  ground  of  accjuiescence, 
of  the  right  to  come  to  this  court.  The  omission  to  take 
any  proceedings  at  law  or  in  equity  for  a  time  does  not 
in  itself  appear  to  mean  encouragement  to  the  defendant 
amounting  to  an  equitable  bar  m  this  court.  It  is  not 
enough  to  show  that  the  legal  right  is  not  to  be  protected 
here.  It  must  not  be  assumed  that  the  court  is  satisfied 
that  the  plaintiff  by  his  conduct  has  led  the  defendant  to 
incur  material  expenses  in  reference  to  his  new  book. 
Assuming  that  the  plaintiff  has  a  legal  right  of  action  against 
the  defendant  under  the  *section8  referred  to,  what  are  [455 
the  authorities  upon  which  it  may  be  said  that  his  conduct 
in  abstaining  from  making  a  claim,  and  in  allowing  the  de- 
fendant to  go  on  selling  his  book,  has  taken  that  right 
away?  In  OerrardY.  0'JieiUj/{')/liOTd  St.  Leonards  said : 
"It  must  not  be  understood  that  this  court  will  on  light 
grounds  act  against  the  legal  rights  of  parties  in  cases  like 
the  present.  There  must  be  fraud  or  such  acquiescence  as 
in  the  view  of  this  court  would  make  it  a  fraud  afterwards 
to  insist  upon  the  legal  right.  The  case  of  MaJier  v.  Found- 
ling Hospital  (•)  was  a  very  hard  case,  and  it  was  strenuously 
argued  at  the  bar,  yet  Lord  Eldon  denied  the  relief  gener- 

0)  3  D.  A  War.,  414, 483.  («)  1  V.  A  B.,  188. 
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ally.  This  shows  that  it  requires  a  very  strong  case  to  in- 
duce this  court  to  deprive  a  man  of  nis  right  at  law  to 
prevent  a  particular  act  from  being  done,  or  his  right  to 
receive  damages  if  it  be  done.  No  act  has  been  shown  in 
this  case  amounting  to  such  acquiescemoe;  on  the  second 
ground,  therefore,  the  bill  cannot  be  sustained."  I  have 
been  referred  to  what  was  said  by  Lord  Justice  Turner  in 
Johnson  V.  Wyatti^).  He  said :  "That  there  was  sufficient 
acquiescence  to  justify  the  court  in  refusing  to  grant  the 
injunction  upon  an  interlocutory  application,  cannot,  I  think, 
be  doubted ;  but  I  apprehend  that  to  justify  the  court  in 
refusing  to  interfere  at  the  hearing  of  a  cause,  there  must 
be  a  much  stronger  case  of  acc^uiescence  than  is  required 
upon  an  interlocutory  application,  for  at  the  hearing  of  a 
cause  it  is  the  duty  of  the  court  fo  decide  upon  the  rights  of 
the  parties,  and  the  dismissal  of  the  bill  upon  the  ground 
of  acquiescence  amounts  to  a  decision  that  a  right  which  has 
once  existed  is  absolutely  and  forever  lost." 

The  same  point  was  dealt  with  bv  Lord  Cottenham  in  jthe 
Duke  of  Leeas  v.  Earl  of  Amherst  ( ).  His  Lordship  said  (") : 
"  Now  acquiescence  is  not  the  term  which  ought  to  be  used. 
If  a  party  having  a  right  stands  by  and  sees  another  dealing 
with  the  property  in  a  manner  inconsistent  with  that  right, 
and  makes  no  objection  while  the  act  is  in  progress,  he  can- 
not afterwards  complain.  That  is  the  proper  sense  of  the 
456]  word  acquiescence.  In  *that  sense,  however,  there  is 
no  acquiescence  here,  for  the  act  was  done  when  the  present 
Duke  was  a  minor,  and  when,  if  he  had  knowledge  or  means 
of  knowledge — ^and  he  does  not  appear  to  have  been  of  age 
for  that — nothing  of  acquiescence  can  be  imputed  to  him. 
The  defence,  therefore,  which  is  really  intended  to  be  set  up, 
is  not  acquiescence,  but  release  or  abandonment  of  the 
party' s  right.  For  that  purpose,  however,  it  is  not  only  neces- 
sary to  show  that  the  plaintiflE  knew  of  the  acts  of  waste  hav- 
ing been  committed,  but  that  he  knew  of  the  rights  which  they 
gave  him  against  his  father,  and  that  having  such  knowl- 
edge, he  did  some  act  amounting  to  a  release  of  that  right." 
Now  in  this  case  knowledge  by  the  plaintiff  that  the  defen- 
dant was  advertising  his  worK,  which  contained  the  objec- 
tionable matter,  and  that  he  was  going  on  selling  it,  does 
not  appear  to  me  to  amount  to  that  description  of  acquies- 
cence in  the  defendant's  dealing  with  the  subject-matter 
which  must  be  taken  to  deprive  the  plaintiff  of  the  inter- 
ference of  this  court  as  from  any  given  time.  I  am  satisfied 
that  his  legal  right  remained,  and  to  have  tried  the  question 

(')  2  D.  J.  «fe  S.,  18,  25.  (»)  2  Ph.,  117.  (»)  2  Ph.,  128. 
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at  law  for  damages,  would,  under  all  the  circumstances, 
have  been  an  unsatisfactory  thin^  to  do.  Then  the  question 
arises,  whether  the  case  is  altered  by  the  fact  that  the  plain- 
tiff knew — and  I  must  take  it  that  he  knew — that  the  defen- 
dant was  about  to  issue  a  new  edition  of  his  book.  Am  I  to 
assume  against  the  plaintiff  that  he  knew,  what  the  contents 
of  the  new  book  would  be,  whether  of  the  old  matter,  a^ 
in  the  first  edition,  or  not  ?  or  am  I  to  consider  that  it  was 
incumbent  upon  him  to  inquire  from  the  defendant  all  the 
circumstances — whether  he  was  goin^  to  put  in  the  new 
edition  what  he  was  at  that  moment  illegally  retaining  in 
the  old  one  ?  Considering  the  time  when  the  advertisement 
came  out,  and  the  character  of  that  aidvertisement,  and  the 
fact  that  the  plaintiff  was  one  of  the  editors  of  the  Horticul- 
tural Journal,  that  does  not  to  my  mind  make  it  a  suffi- 
ciently strong  casp  of  encouragement  or  acquiescence  on  the 
part  of  the  plaintiff  to  justify-  me  in  saying  that  this  court 
will  withhold  the  relief  which  he  would  otherwise  be  en- 
titled to,  leaving  him  with  his  undoubted  legal  right  to  pro- 
ceed in  a  court  of  law  in  respect  of  the  same  matter ;  that  is 
to  say,  that  the  court  having  determined  the  legal  question 
in  his  favor,  *should  send  mm  to  a  court  of  law  to  get  [457 
damages,  and  refuse  an  injunction.  Under  such  circum- 
stances, to  do  so  would  be  playing  with  justice  and  the  forms 
of  procedure.  I  have,  therefore,  come  to  the  conclusion 
that  the  plaintiff's  right  in  this  court  has  not  been  taken 
away  by  what  has  occurred.  Then  comes  the  question  of 
piracy.  Mr.  Morgan  pressed  upon  me,  in  effect,  that  the 
piracy  was  so  great  that  the  plaintiff  must  have  seen  it.  I 
have  read  through  the  defendant's  answer  on  this  part  of 
the  case,  and  at  present  it  seems  to  me  that  there  has  been 
that  amount  of  copying  from  the  plaintiff's  works  which 
brings  the  defendant  within  the  autnorities — I  refer  to  the 
cases  of  Morris  v.  Wrig7iH^\  Kelly  w.  Morris  (^\  and  the 
cases  in  Morris  v.  Wright 

Mr.  Fischer  asked  for  the  costs  of  the  suit. 

Mr.  Morgan :  After  what  has  occurred,  it  is  not  a  case  in 
which  the  plaintiff  ought  to  have  costs.  As  the  defendant 
has  to  a  great  extent  made  up  his  book  from  the  same  works 
that  the  plaintiff  has  resorted  to,  viz.,  Lindley's  Guide  to 
the  Orchard,  and  other  works  of  authority,  and  as  the  evi- 
dence shows  that  the  plaintiff  will  not  suffer  one  tittle  by 
the  sale  of  the  defendant's  catalogue,  and  as  there  has  been 
no  unfair  or  improper  use  of  the  plaintiff's  works,  there 
ought  to  be  no  costs  on  either  side. 

(')  Law  Rep.,  5  Ch.,  279.  (*)  Law  Rep.,  1  Eq.,  697. 
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[He  referred  to  Cary  v.  Kearsley  ('),  Jarrold  v.  Houl- 
ston{*).  and  Kelly  v.  Morris  {*).] 

Sir  Charles  Hall,  V.C:  With  regard  to  the  piracy, 
the  defendant  has  in  his  answer  set  forth  the  modus  operandi 
in  preparing  his  work.  It  is  evident  that  the  defendant  had 
not  in  every  instance  a  specimen  of  the  fruit  before  him  ;  for 
he  says  that  when  he  had  a  specimen  he  did  not  omit  to 
compare  it  with  the  description,  and  that  he  had  recourse  to 
and  derived  assistance  from  previous  horticultuml  works, 
including  the  plaintiffs  third  edition  of  the  Fruit  Manual. 
In  my  opinion  there  is  a  clear  case  of  copying  within  the 
458]  authorities  of  Kelly  v.  Morris — ^in  which  the  *work 
was  of  the  same  character  as  the  defendant's — and  Morris 
V.  Wright  (*).  The  defendant  has  not  done  that  which  Vice- 
Chancellor  Wood  said  in  Kelly  v.  Morris  it  was  essential 
to  do  in  preparing  a  work  of  this  description.     The  true 

})rinciple  in  all  these  cases  is,  that  the  defendant  is  not  at 
iberty  to  use  or  avail  himself  of  the  labor  which  the  plain- 
tiff has  been  at  for  the  purpose  of  producing  his  work — that 
is,  in  fact,  merely  to  take. away  the  result  of  another  man's 
labor,  or,  in  other  words,  his  property.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  an  injunction  in 
the  same  terms  as  in  Lewis  v.  Fulldrton  (*),  and  the  costs 
must  follow  the  result. 

Solicitors :   Messrs.  Webb^  Stock  &  Burt;  Messrs.  Sandys 
&  TreveneUj  agents  for  Messrs.  J,  &  W,  B.  Sparks^  Orew- 
kefTTLP 
(»)  4  Esp.,  186.  (»)  Law  Rep.,  1  Eq.,  697. 

(*)  8  K.  A  J.,  608.  (*)  Law  Itep.,  6  Ch.,  279. 

(»)  2  Beav.,  6. 
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[1872    L.     89.] 
Ademplion  and  SaUBfaciion^Dcvble  Fortiimi — Evidence  of  Intention — RefmUcd — C09U, 

A  legacy  may  be  adeemed  by  a  gift,  although  not  made  on  marriage  or  any  other 
special  occasion  with  reference  to  the  donee. 

By  marriage  settlement  an  estate  was  limited  to  trustees  for  a  term  of  years  to 
raise  a  sum  of  £12,000  for  the  portions  of  younger  children  of  the  settlor  as  he 
should  appoint.  Two  of  the  younger  children,  on  their  marriages,  being  paid 
certain  sums,  released  their  shares.  The  settlor,  bv  his  will,  in  1866,  devised  the 
estate  to  trustees  for  a  lesser  term  of  years,  and  subject  thereto  to  his  eldest  son 
in  strict  settlement,  the  trusts  of  the  term  being  to  raise  and  pay,  within  three  months 
of  his  death,  to  two  other  younger  children,  tiie  plaintiffs  C.  and  M. ,  the  sums  of  £4,000 
and  £6,000,  the  same  to  be  accepted  by  them  in  full  satisfaction  and  discharge  of 
tlieir  shares  of  the  £12,000.     Tlie  teslator  also  gave  C.  and  M.  annuities  for  life,  or 
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until  marriage,  charged  upon  the  same  estates,  and  other  annuities  charged  upon 
another  estate,  which  he  devised  to  his  younger  son  in  satisfaction  and  discharge  of 
his  share  of  tlie  sum  mentioned  in  the  settlement.  Between  the  dates  of  his  will 
and  his  death,  and  also  before  the  date  of  the  will,  the  ^settlor  gave  to  C.  [459 
and  M.  sums  of  money,  and  transferred  them  to  certain  stocks : 

Ileldy  that  the  legacies  were  adeemed  pro  tanto  by  the  gifts  of  stock  made  after  the 
date  of  the  will  ^ 

Consideration  of  the  evidence  necessary  to  rebut  the  presumption  of  ademption. 

Costs  of  plaintiffs  (though  unsuccessful)  given  out  of  the  estate. 

By  the  settlement  of  the  8th  of  Febraary,  1832,  made  on 
the  marriage  of  the  late  Sir  Baldwin  Leighton,  Bart.,  with 
his  late  wife,  part  of  the  Loton  estate  was  limited  to  trustees, 
for  a  term  of  1,000  jrears,  upon  trusts  for  raising  £12,000  for 
the  portions  of  their  children  other  than  an  eldest  or  only 
son,  as  Sir  Baldwin  should  by  deed  or  will  appoint. 

Sir  Baldwin  had  five  children — four  daughters  and  a 
son — other  than  his  eldest  son.  Two  of  the  daughters  were 
married,  and  in  consideration  of  settlements  had  released 
their  interest  in  the  portion-fund. 

Sir  Baldwin,  by  his  will,  dated  the  4th  of  July,  1866,  de- 
vised his  mansion-house  of  Loton  Park,  and  all  his  estates 
situate  in  the  counties  of  Salop  and  Montgomery,  subject  to 
the  term  of  1,000  years  limited  by  the  marriage  settlement, 
and  to  the  sum  of  £7,200  remaining  to  be  raised  under  the 
trusts  of  the  same  term  for  the  portions  of  his  three  younger 
children  named — two  daughters  of  the  testator  (the  plaintiffs 
Charlotte  and  Margaret)  and  the  younger  son— to  two  trus- 
tees for  a  term  of  800  years,  and  subject  thereto  to  his  eldest 
son  Baldwyn  Leighton  for  life,  with  remainders  to  his  eldest 
and  other  sons  in  tail,  with  remainders  over.  And  the  trus- 
tees were,  out  of  the  rents  and  profits  of  the  premises,  or  by 
mortgage  of  the  same  for  the.  said  term,  or  by  sale  of  timber 
or  minerals,  or  by  any  other  means,  within  three  calendar 
months  after  the  testatoi-'s  death,  to  raise  the  sums  of  £4,000 
and  £6,000,  and  pay  the  same  to  his  two  daughters  Char- 
lotte and  Margaret  (the  plaintiffs)  respectively,  such  sums 
to  be  accepted  Dy  them  in  full  satisfaction  and  discharge  of 
their  shares  of  the  sum  of  £7,200  above  mentioned  and  all 
interest,  if  any-,  thereon.  And  they  were  also,  out  of  the 
rents  and  profits  of  the  same  premises,  to  raise  and  pay  to 
each  of  them,  so  long  as  she  should  be  living  and  should 
not  be  married,  the  annual  sum  of  £460,  to  be  considered 
as  accruing  from  day  to  dajr,  but  to  be  paid  by  equal 
*half -yearly  payments  as  therein  mentioned.  The  tes-  [460 
tator  gave  a  rent-charge  of  £100  to  each  of  the  said  daugh- 
ters for  life,  and  so  long  as  each  remained  unmarried  to  be 
charged  upon  estates  m  tlie  will  mentioned,  and  subject 
thereto  he  gave  tlie  same  estates  to  his  son  Stanley  Leighton 
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in  fee,  and  declared  that  the  devises  and  bequests  to  him 
were  to  be  accepted  by  him  in  full  satisfaction  and  discharge 
of  his  share  of  the  sum  of  £7,200. 

The  testator  died  on  Sunday,  the  26th  of  February,  1871, 
after  a  short  illness.  His  late  wife  had  died  in  March,  1864, 
and  from  that  time  until  his  death  he  continued  to  reside  at 
Loton  Park  with  his  two  unmarried  daughters,  the  plaintiffs, 
who' assisted  him  in  the  management  of  his  household. 

On  the  death  of  the  testator  the  defendant,  the  present 
baronet.  Sir  Baldwyn  Leighton,  entered  into  possession  of 
the  Loton  and  other  estates.  The  plaintiffs  applied  to  him 
to  pay  to  them  the  sums  of  £4,000  and  £6,000,  and  the  annu- 
ities of  £460  a  year  each,  and  offered,  on  receipt  of  the  sums 
of  £4,000  and  £6,000,  to  release  the  estates  comprised  in  the 
settlement  of  1832  from  all  claims  in  respect  of  the  £12,  (XX). 
Sir  Baldwyn  paid  to  the  plaintiffs  certam  sums  oh  account 
of  the  annuities  of  £460  each,  but  refused,  to  my  to  them 
the  sums  of  £4,000  and  £6,000,  or  the  interest  tnereof,  or  to 
allow  the  same  to  be  raised  under  the  trusts  of  the  term  of 
800  years,  and  he  alleg^  that  those  sums  had  been  adeemed 
or  satisfied  by  means  of  gifts  made  to  the  plaintiffs  by  the 
testator  in  his  lifetime ;  and  this  suit  was  instituted  for  the 
purpose  of  having  the  trusts  of  the.  will  of  the  testator  car- 
ried into  execution  so  far  as  the  same  related  to  the  said 
two  legacies  and  the  said  two  annuities  of  £460  each. 

The  testator  had  for  many  years  prior  to  his  death  been 
in  the  habit  of  making  gifts  to  his  daughters  of  sums  of 
stock.  On  making  such  gifts  he  caused  the  sums  of  stock 
to  be  transferred  into  their  names,  and  they  thenceforth  re- 
ceived the  dividends  as  they  became  due.  He  always  men- 
tioned to  them  the  gifts  he  was  about  to  make,  and  the 
amount  of  dividends  which  they  would  receive,  but  he  never 
said  anything  to  them  to  lead  them  to  suppose  that  he  in- 
tended such  gifts  otherwise  than  as  voluntary  donations, 
and  in  addition  to  any  other  provision  which  he  might  make 
for  them  bv  his  will  or  otherwise.  He  gave  to  another 
461]  daughter,  named,  from  time  *to  time  four  sums  of 
stock  and  shares  which  were  of  the  estimated  value  of  about 
£2,000,  and  they  were  on  her  marriage  transferred  to  the 
trustees  of  her  marriage  settlement  in  addition  to  a  sum  of 
£4,000  Turkish  bonds  given  to  her  in  satisfaction  of  her  in- 
terest under  the  settlement  of  1832.  In  like  manner  he  gave 
to  his  daughter  Charlotte  (plaintiffs  at  different  times  be- 
tween the  years  1858  and  1889  inclusive,  sums  of  various 
stocks  of  tne  estimated  aggregate  value  of  about  £4,450  at 
the  time   they  were  given ;  and  to  his  daughter  Margaret 
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(plaintiff),  at  diflferent  times  between  the  years  1866  and 
1870  inclusive,  sums  of  various  stocks  of  the  estimated  ag- 
gregate value  of  about  £1,350  at  the  time  the  stocks  were 
given.  These  sums  of  stock  were  exclusive  of  the  death-bed 
gifts  hereinafter  mentioned.  So  far  as  the  plaintiffs  were 
aware  or  could  recollect,  the  testator  never  made  any  state- 
ment or  observation,  either  to  the  above  referred-to  married 
daughter  or  to  them,  as  to  his  object  or  intention  in  making 
these  gifts,  except  on  the  occasion  of  his  giving  a  sum  of 
£2,000  stock  to  the  plaintiff  Charlotte  in  1869,  when  he  said 
that  he  wished  her  to  have  the  same  income  after  his  death 
as  his  eldest  son  (Sir  Baldwyn)  had  at  that  time — ^about 
£1,100  or  £1,200  a  year — and  she  was  therefore  led  to  sup- 

{)ose  that  that  gift  was  intended  to  assist  in  making  up  her 
uture  inconae  to  that  amount.  Besides  the  gifts  above  men- 
tioned the  testator,  shortly  before  his  death,  gave  to  the 
plaintiffs  certain  moneys  and  also  sums  of  stock.  On  Wed- 
nesday, the  22d  of  February,  1871,  he  was,  while  on  a  visit 
to  a  married  daughter  residing  in  Northamptonshire,  taken 
suddenly  ill,  and  the  illness  being  considered  of  a  severe 
character  his  sons  Stanley  Leighton  and  Sir  Baldwyn  were 
telegraphed  and  written  for,  as  were  the  plaintiffs  and  an- 
other daughter.  The  testator,  being  aware  of  the  severe  na- 
ture of  his  illness, 'gave,  in  the  presence  of  several  members 
of  his  family,  certain  directions  in  reference  to  ti^ansfers  of 
consols  and  stocks,  and  for  the  purpose  of  carrying  those 
directions  into  effect,  he,  on  Saturday,  the  25th  of  February, 
executed  documents  by  which  he  transferred  to  his  daughter 
Margaret  (plaintiff)  stocks  of  the  estimated  value  of  about 
£3,438  3s.  4^.,  and  to  his  daughter  Charlotte  deposit  notes 
and  a  check  of  the  value  of  about  £2,000 ;  and  to  his  son 
Stanley  Leighton  Indian  railway  securities  and  consols  of 
considerable  value.  At  the  *time  of  these  transactions  [462 
and  the  execution  of  the  documents,  in  the  presence  of  his 
sons  and  daughters,  the  testator,  when  asked  if  he  wished 
to  make  any  alteration  in  his  will,  answered  *'No."  Nor 
did  he  make  an^  statement  or  observation  as  to  his  objects 
and  intentions  in  relation  to  the  documents  which  he  exe- 
cuted. The  testator  died  at  8  a.m.  on  Sunday  morning,  the 
26th  of  February,  1871,  without  making  any  further  dispo- 
sition of  his  property.  The  defendant,  Sir  Baldwyn,  con- 
tended that  such  of  the  sums  of  stock  as  were  given  to  the 
plaintiffs  after  the  date  of  the  will  (4th  of  July,  1866)  ought 
to  be  regarded  ds  having  been  given  on  account  of  the  sums 
of  £4,000  and  £6,000  directed  to  be  raised  under  the  trusts 
of  the  term  of  800  years,  and  that  the  value  thereof  ought  to 
lOExG.  "Rep.  98 
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be  deducted  from  the  amount  so  raiseable.  On  the  other 
hand,  the  plaintiffs  contended  that  the  sums  of  stock  given 
to  them  after  the  date  of  the  will  could  not  be  distinguished 
in  principle  from  those  given  to  them  before  such  date,  and 
that  they  ought  to  be  regarded  as  voluntary  donations  by 
the  testator  to  them,  and  intended  to  be  in  addition  to,  and 
not  in  substitution  for,  the  provision  made  by  him  for  them 
in  the  will.  The  stocks  transferred  by  the  testator  to  the 
plaintiff  Charlotte  at  the  date  of  the  will  were  of  the  value 
of  about  £2,450;  and  those  to  the  plaintiff  Margaret  of 
about  £350.  Subsequently  to  such  date  he  transferred  to 
Charlotte  £2,000  stock  and  to  Margaret  £1,000  stock,  and 
on  his  death-bed  he  gave  to  Charlotte  an  additional  £2,000 
and  to  Margaret  £3,100  stock,  making  up  the  fortune  of 
Charlotte  (with  the  £4,000  mentioned  in  the  will)  to  about 
£10,450,  and  of  Margaret  (with  the  £6,000  mentioned  in  the 
will)  to  £10,450.  These  dispositions  were,  it  was  alleged,  con- 
sistent with  an  intention  to  give  to  the  plaintiffs  equal,  or 
nearly  equal  fortunes,  and  to  increase  tnem  from  time  to 
time  as  his  means  enabled  him  to  do  so  ;  and  was  also  con- 
sistent with  the  intention,  as  expressed  to  the  plaintiff  Char- 
lotte, that  he  wished  her  to  have  the  same  income  as  her 
elder  brother. 

Some  six  weeks  or  more  subsequentljp'  to  the  death  of  the 
testator  the  defendant  Sir  Baldwyn,  in  interviews  with  mem- 
bers of  the  family,  alleged  that  the  testator  on  his  death- 
bed, on  Thursday,  the  23d,  and  also  on  Friday,  the  24th,  of 
February,  1871,  informed  him,  speaking  into  his  ear  in  a 
463]  very  low  tone  of  voice,  *that  he  nad  paid  Charlotte 
and  Margaret  **part  of  a  sum  of  £8,000,  and  intended  pay- 
ing them  off  this  spring,  so,  though  there  is  more  left,  by 
nay  will,  they  are  only  to  have  that."  There  was  a  conflict 
of  evidence  in  ^ome  respects  in  reference  to  what  took  place 
during  the  testator's  last  illness,  and  at  the  family  converea- 
tions  subsequently,  but  the  plaintiffs  submitted  that,  under 
the  circumstances,  the  words  alleged  to  have  been  spoken 
by  the  testator  were  not  sufficiently  certain  to  be  taken  as  an 
expression  of  his  intention ;  and  further,  that  even  if  he 
actually  used  the  words  attributed  to  him  by  Sir  Baldwyn, 
there  was  nothing  in  them  from  which  an  intention  to  revoke 
or  modify  his  testamentary  dispositions  cpuld  be  reasonably 
inferred  ;  and  that  whatever  construction  might  be  placed 
on  the  words,  it  would  be  impossible  to  make  them  tally 
with  the  theory  of  Sir  Baldwyn,  that  the  £8,000  excluded 
the  sums  given  to  the  plaintiffs  by  the  will,  and  included  the 


Vol.  XVm.]  EQUITY  CASES.  779 
V.C.H.  Leighton  v.  Leighton. 1874 

deposit  notes  and  stocks  given  to  them  on  Saturday,  the 
26th  of  February,  1871. 

The  plaintiff  Charlotte  was  cross-examined  in  court  on  her 
affidavit,  and  in  part  repeated  what  she  had  stated  therein, 
that  her  father,  when  he  transferred  the  £2,000  in  1869,  told 
her  he  wished  her  to  have  after  his  death  the  same  income 
as  her  elder  brother  Sir  Baldwyn.  She  made  no  memoran- 
dum at  the  time  of  the  conversation,  but  her  memory  was 
perfectly  clear  as  to  the  purport  of  it. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Oust,  tor  the  plaintiffs: 
The  question  is  what  was  the  intention  of  the  testator  ;  and 
what  was  passing  in  his  mind  when  he  executed  the  docu- 
ments on  his  death-bed.  He  did  nothing  to  show  an  inten- 
tion to  adeem  the  bequests  made  by  his  will.  In  every  case 
of  this  sort  the  evidence  must  be  clear  and  precise,  as,  for  in- 
stance, it  ought  to  be  shown  that  the  testator  said  :  ''  Hav- 
ing regard  to  what  I  have  given  bv  my  will,  I  intend  it  to 
be  taken  as  payment  of  that  which  I  have  given  by  my  will ;" 
but  there  is  nothing  of  that  sort  in  this  case. 

The  rule  in  regard  to  ademption  is  clearly  set  forth  in 
Trimmer  v.  Bayne  {^).  In  that  case  Lord  Eldon  said :  "  The 
rule  is  settled  that  where  a  parent  or  a  person  in  loco  paren- 
tis gives  a  legacy  as  a  *portion,  and  afterwards,  upon  [464 
marriage  or  any  other  occasion  calling  for  it,  adVances  in 
the  nature  of  a  portion  to  that  child,  that  will  amount  to  an 
ademption  of  the  gift  bv  the  will,  and  this  court  will  pre- 
sume he  meant  to  satisfy  the  one  by  the  other."  That  de- 
cision seems  to  be  put  upon  a  good  foundation.  The  fact  of 
marriage,  or  an  advance  to  set  up  in  the  world,  raises  a  pre- 
sumption to  adeem.  Where  there  is  no  marriage  no  pre- 
sumj)tion  is  raised.  The  court  leans  against  double  portions. 
Where  it  finds  a  subsequent  gift  to  the  same  person  by  the 
same  donor,  the  court  will  consider  that  that  is  a  double 
portion,  and  a  satisfaction  of  the  former,  or  in  other  words, 
an  ademption.  In  Robinson  v.  Whitley  (')  the  gift  was  by 
a  father  to  his  daughter  after  her  marriage,  but  the  decision 
was  consistent  with  the  principle  laid  down  in  Trimmer  v. 
Bayn^  (*).  In  Debeze  v.  Mann  (")  the  gift  was  not  treated  as 
an  ademption  or  saitisfaction  of  a  legacy. 

The  question  is,  whether  the  sums  given  on  different  occa- 
sions after  the  will  to  the  plaintiffs — tnere  being  no  marriage 
and  no  setting  up  in  life — are  to  be  considered  as  anything 
more  than  presents  from  the  father  to  his  daughters,  and  it 
is  submitted  that  the  gifts  were  made  to  them  in  order  that 
they  might  have  an  income  of  a  certain  amount,  say  £1,100 

0)  7  Ves,,  508,  615.  (»)  9  Ves.,  577.  C)  2  Bro.  C.  C,  165. 
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or  £1,200  a  year.  The  defendant  Sir  Baldwyn,  even  after 
he  has  looked  through  his  father's  books  and  lumped  cer- 
tain sums  together,  does  not  in  his  evidence  show  the 
amount  necessary  to  provide  that  income. 

[The  Vice-Chancellor  :  The  sums  given  by  the  will  are 
more  than  the  plaintiffs  shares  of  the  £12,000  mentioned  in 
the  settlement  of  1832.] 

That,  no  doubt,  is  so,  but  in  Bough  v.  Hecxd  (*)  a  testator 
gave  a  variety  of  legacies  to  his  children,  and  the  Lord 
Chancellor  (*)  said  that  they  could  not  be  treated  as  double 
portions. 

[The  Vice-Chancellor  :  In  that  case  the  Lord  Chancel- 
lor was  speaking  of  the  law  at  that  time.]    ' 

That  case  is  referred  to  by  Mr.  Roper  in  his  book  on 
Leveies  ("),  the  chapter  being  *' General  legacies  and  their 
465]  ademption."  Now  *wnere  there  are  -two  substantial 
gifts  made  by  a  man  in  his  proper  senses,  why  should  they 
not  both  take  effect?  In  Waisonw,  TTafeo/i  (*)  both  prop- 
ositions— payments  and  double  portions— are  involved. 
Small  payments  were  not  treated  as  a  satisfaction,  but  a 
legacy  by  a  person  in  loco  parentis  was.  The  answer  o£ 
Sir  Baldwyn  submits  that  the  sums  given  after  the  will  are 
ademptions  ;  but  the  plaintiffs  contend  that  they  are  addi- 
tional voluntary  gifts,  and  the  decisioYi  of  Vice-Chancellor 
Wickens,  in  the  case  of  Taylor  v.  Cartvyright  (*),  shows  that 
their  contention  is  well  founded.  No  doubt  the  testator,  in 
bequeathing  to  his  daughter  Charlotte  £4,000  and  to  his 
daughter  Margaret  £6,000,  gave  much  larger  sums  than  he 
could  have  given  them  of  the  fund  mentioned  in  the  settle- 
ment ;  but  as  it  is  not  even  contended  that  he  intended  those 
sums  which  he  j^ave  as  presents  before  the  date  of  his  will 
to  go  in  satisfaction  of  tnem,  so  the  same  may  be  said  with 
regard  to  the  sums  given  after  that  date.  The  intention  of 
the  testator  was  to  provide  a  certain  amount  of  income  for 
each  daughter,  and  that  income  cannot  be  realized  unless  it 
be  held  that  the  plaintiffs  are  entitled  to  the  sums  mentioned 
in  the  will ;  and  it  is  submitted  that,  upon  the  facts  and  the 
evidence,  that  is  the  right  view  to  take. 

[They  also  referred  to  the  cases  of  Pym  v.  Lockyer  (') ; 
Husbands  v.  Husbands  (') ;  Spinks  v.  Rohiiu  (") ;  Shudal  v. 
JekylH^)\  Farnham  v.  Phillips  i^"")  \  Roomev,  Roo7n€{^')\ 

(')  1  Ves.,  257.  D  1  Vorn.,95. 

(*)  Ibid.,  264,  265.  (")  2  Atk.,  491. 

(»)  4th  ed.,  yol.  i„  p.  876.  (»)  Ibid.,  516. 

rt  83  Beav.,  574.  ('<»)  Ibid,  215. 

(*)  Law  Hop.,  14  Eq.,  167.  (")  8  Atk.,  181. 
(")  5  My.  <fe  Cr.,29. 
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Holmes  v.  Holmes  (*) ;  Orave  v.  Earl  of  Salisbury  C) ;  Ex 
parte  Pye{*);  Bell  v.  Coleman {*);  Scliofield  v.  Heapi^)\ 
Ra^enscroft  v.  Jones  (').] 

Mr.  Fry^  Q.C.,  Mr.  Marten^  Q.C.,'and  Mr.  Davey^  for 
the  defendants,  Sir  Bajgiwyn  and  his  eldest  son,  were  not 
called  upon. 

Mr.  Lindleyy  Q.C.,  and  Mr.  Phear^  appeared  for  the  de- 
fendant, Stanley  Leighton,  but  took  no  part  in  the  argu- 
ment. 

*SiR  Charles  Hall,  V.C:  I  do  not  think  that  the  [466 

Slaintiflfs  have  made  out  a  case.  The  matter  is  one  of  some 
ifficulty  and  importance,  with  regard  to  the  general  ques- 
tion, but  I  mean  to  decide  the  case  without  reference  to  the 
special  circumstances  dependent  upon  the  evidence  of  the 
parties  one  way  or  the  other  as  to  the  intention  of  the  tes- 
tator. I  mean  to  decide  the  case  as  one  of  law  without  re- 
gard to  the  evidence,  for  I  consider  that  the  evidence  bearing 
on  the  question  which  I  have  to  determine  cannot  be  relied 
upon  to  vary  what  I  conceive  is  the  legal  presumption  and 
the  law  as  applicable  to  the  case  independently  of  the  evi- 
dence ;  as  to  which,  though  I  believe  the  parties  were  desir- 
ous of  speaking  the  truth,  and  of  giving  the  impressions 
which  were  made  on  their  minds  bv  what  took  place  in  the 
presence  of  the  testator,  yet  I  think  they  were  in  error  in  re- 
gard to  the  details.  The  question  is,  I  consider,  one  of  law, 
to  be  determined  upon  the  acts  of  the  testator  in  reference 
to  the  execution  of  his  will,  having  regard  to  the  existence 
of  the  settlement  at  the  time,  and  m  reference  to  that  which 
he  did  between  the  dates  of  his  will  and  his  death.  The 
facts  really  lie  in  a  very  narrow  compass.  By  the  settle- 
ment the  testator  settled  the  Loton  estate  for  the  purpose  of 
making  a  provision  of  £12,000  for  his  younger  children. 
The  testator  was  the  legal  owner  of  the  estate,  subject  to  the 

?ortions  to  be  raised.  There  were  five  young  children, 
here  was  a  power  to  appoint  the  £12,000  amongst  them, 
and  on  the  marriages  of  two  of  his  daughters  portions  of 
the  fund  were  appointed  to  them,  i.  e.,  the  testator  exercised 
his  power  of  appointment  by  giving  them  their  portions, 
and  ireed  the  estate  from  them  by  paying  off  one  portion 
and  transferring  a  certain  amount  as  an  equivalent  for  or  in 
satisfaction  of  the  other,  they  executing  releases,  and  thus 
leaving  £7,200  as  a  charge  on  the  estate  for  the  other  three 
younger  children,  either  to  be  appointed,  or  in  default  of 

(»)  Bro.,  C.  C,  665.  (<)  5  Madd.,  22. 

(«)  Ibid.  426.  (»)  27  Beav.,  98. 

(»)  18  Ves.,  140.  (•)  82  Beav.f669;  4  D.  J.  A  S.,  224. 
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appointmeat  for  them  equally.  What  the  testator  did  ante- 
cedently to  the  date  of  his  wUl,  in  making  transfers  and 
provisions  to  and  for  his  younger  children,  I  cannot  con- 
sider for  the  purpose  of  determining  the  question  in  this 
case.  The  testator,  by  his  will,  jjrofided  for  his  other  three 
younger  children — the  two  plaintiffs  and  their  younger 
brother.  [His  honor  referred  to  the  will  as  set  forth 
467]  *above.]  The  trustees  of  the  term  of  800  years  were 
to  raise  the  sums  of  £4,000  and  £6,000,  and  to  pay  them  to 
his  daughters  Charlotte  and  Margaret  respectively,  "  such 
sums  to  be  accepted  by  them  in  full  satisfaction  and  dis- 
charge of  their  shares  or  the  aforesaid  sum  of  £7,200  raise- 
able  under  the  trusts  of  the  term  of  1,000  years,"  The 
testator  then  directed  that  out  of  the  rents  and  profits  of 
the  same  property  they  should  in  addition  each  receive  £460 
a  year  during  life  or  until  marriage ;  and  he  settled  an  es- 
tate upon  his  younger  son,  subject  to  the  payment  of  £100 
a  year  to  each  of  his  unmarried  sisters  during  life  or  until 
marriage  of  the  plaintiffs,  so  that  they  had  under  the  will 
£660  each  as  an  annuity  for  life,  or  for  so  long  as  they  should 
remain  unmarried.  Having  made  other  provisions  for  his 
younger  son,  he  directed  that  the  gifts  wriich  he  had  made 
m  his  favor  should  be  "in  full  satisfaction  and  discharge  of 
his  share  of  the  aforesaid  sum  of  £7,200."  Now,  having 
made  these  bequests,  the  testator,  in  1869,  transferred  cer- 
tain railway  stock  to  his  daughter  Charlotte  (the  plaintiff), 
and  in  1870  he  transferred  a  sum  of  the  same  stock  to  his 
daughter  Margaret  fthe  plaintiff).  Those  were  provisions 
made  in  the  interval  oetween  the  dates  of  his  will  and  his 
last  illness.  The  next  transaction  was  after  he  was  taken 
ill.  [His  honor  referred,  to  what  took  place  during  the  last 
illness  of  the  testator] — and  the  question  to  be  determined  • 
is,  whether  the  sums  transferred  to  his  two  daughters  (the 
plaintiffs)  after  the  date  of  the  will  are  or  are  not  to  be 
taken  as  being  an  ademption,  as  far  as  they  will  extend,  of 
the  legacies  of  £4,000  and  £6,000  given  by  the  will  i  The 
argument  in  substance  has  been  that  as  these  sums  were  not 
transferred  either  upon  marriage  or  other  occasion  calling 
for  an  advance  by  the  testator,  therefore  the  law  would  not 
hold  that  the  sums  so  transferred  should  be  taken  in  reduc- 
tion of  the  gifts  made  by  the  will.  This  is  the  first  question, 
and  it  is  a  very  simple  one.  A  great  many  authorities  have 
been  cited  for  the  purj)ose  of  establishing  that  it  will  not  do, 
if  you  transfer  to  a  child,  to  whom  a  legacy  has  been  given, 
a  corresponding  amount,  or  a  sum  greater  or  less — if  greater, 
so  as  to  operate  as  a  total  extinction,  if  less,  so  as  to  operate 
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as  a  partial  extinction— that  it  will  not  do  merely  to  show- 
that  the  transfer  has  taken  place  or  that  the  payment  has 
been  made ;  but  you  must  show  something  *beyond  [468 
that,  or  that  there  must  be  something  in  the  circumstances 
under  which  the  transfer  was  made  to  raise  a  presumption, 
which  would  not  otherwise  exist  in  favor  of  the  satisfaction 
of  the  one  gift  by  the  other.  In  my  opinion,  that  is  not  a 
correct  statement  of  the  law.  I  do  not  think  that,  for  the 
purpose  of  raising  the  presumption,  it  is  incumbent  upon 
the  person  who  alleges  a  satisfaction  to  show  anything  more 
than  that  the  testator,  having  given  a  legacy  of  a  certain 
amount,  afterwards  in  his  lifetime  gave  the  legatee  a  sum  of 
money — the  nature  of  the  two  gifts  not  being  so  different  as 
to  rebut  the  presumption. 

In  Trimmer  y.  Bay7ie{^)  the  language  used  was,  ''The 
rule  is  settled  that  where  a  parent  or  a  person  in  loco  parea- 
tis  gives  a  legacy  as  a  portion,  and  aiterwards,  upon  mar- 
riage or  any  other  occasion  calling  for  it,  advances,"  &c. 
The  difficulty  is  how  to  interpret  the  words,  ''or  any  other 
occasion  calling  for  it."  Who  is  to  determine  what  is  the 
"occasion"?  Ordinarily,  it  must  be  the  testator  himself. 
He  gives  as  a  legacy  a  certain  sum  of  money  as  bounty,  and 
he  then-afterwards  savs  at  his  own  time  and  viewed  accord- 
ing to  his  own  view  of  things,  "  This  is  an  occasion  on  which 
I  consider  this  child  of  mine  ought  t6  be  advanced — ^he 
ought  to  have  a  sum  of  money  advanced  to  him  ;"  and  he 
transfers  a  sum  of  money  or  stock  into  his  name.  That  is 
ordinarily  as  simple,  as  clear,  and  as  unquestionable  an  ad- 
vance as  anything  could  possibly  be  of  the  child — it  may  be 
upon  marriage  or  under  any  other  circumstances.  Are  you 
to  try  the  circumstances  in  each  particular  case  to  determine 
whether  the  child  wanted  an  advance  ?  The  testator  says  : 
"  I  think  proper  to  give  a  sum  of  money  to  my  children  at 
this  particular  time/'  As  to  the  law  and  the  expression, 
"any  other  occasion  calling  for  it,"  I  do  not  find  it  in  a 
number  of  cases  in  which  this  question  has  been  considered. 
The  rule  is  stated  much  more  broadly  and  generally  in 
many  of  them ;  and  in  reference  to  the  rule  Lord  Cotten- 
hara,  in  Pym^.  LocJcyer{^\  said:  "The  Statute  of  Distri- 
butions, the  customs  of  London  and  York,  and  the  whole 
doctrine  of  hotchpot,  proceed'  upon  the  principle  that  ad- 
vancement by  a  parent  does  not  operate  as  substitution  for, 
but  as  part  satisfaction  of,  what  the  child  would  otherwise 
be  entitled  to,  the  object  being  to  produce  equality,  and 
*not,  according  to  the  rule  contended  for,  inequality  [469 

(»)  7  Vea,  608,  615.  (•)  6  My.  <fe  Cr.,  48. 
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between  the  children.  It  appears  to  me,  therefore,  that  all 
reasoning  and  all  analogy  are  against  the  supposed  rule." 
He  thought  it  an  analogy  to  be  applied  in  tnat  particular 
case — an  analogy  to  be  derived  from  the  Statute  of  Distri- 
butions and  the  customs  of  London  and  York,  as  if  that 
were  probably  some  foundation  for  the  reception  of  that 
rule  into  the  English  law.  But  he  was  referring  to  that  sup- 
posing the  case  of  an  advance  by  an  intestate  to  a  son.  Yoa 
would  not  inquire,  for  the  purpose  of  applying  the  Statute 
of  Distributions,  under  what  circumstances  an  advance  was 
made,  excepting  to  show  such  circumstances  as  might  pos- 
sibly (if  there  could  be  such  a  case  made)  negative  the  ap- 
plication of  the  statutory  law.  I  do  not  know  whether  such 
a  case  could  be  made  or  not ;  but  if  you  were  not  to  estab- 
lish some  such  special  case  as  that,  the  mere  fact  of  the 
child  having  had  the  advance  would  be  ground  for  applying 
that  rule  without  more — without  saying  whether  it  was  upon 
marriage  or  under  any  other  circumstances.  In  Farnham 
V.  PhulipsQ)  Lord  Hardwicke  said:  "Where  a  father, 
after  making  his  will,  advances  his  child  with  a  portion  as 
great  or  greater  than  the  legacy  given  by  the  will,  such  pro- 
vision has  always  been  held  an  ademption,"  and  the  rule  is 
stated  in  much  the  same  way  in  other  authorities.  In  Jiob- 
inson  v.  Whitley  ('),  however,  the  Master  of  the  Rolls  said  : 
"  I  should  have  dctubted  whether  the  rule  is  that  it  is  neces- 
sary to  show  what  was  paid  was  paid  as  a  portion,  or  that 
it  is  necessary  anything  should  appear  except  the  payment, 
under  circumstances  from  which  it  may  be  inferred  that  it 
was  paid  as  a  portion."  The  words  ''under  circumstances," 
&c.,  no  doubt  let  in  the  consideration  in  every  case  of  any 
circumstances  which  would  negative  the  application  of  the 
rule,  but  to  say  that  you  must  affirmatively  show  circum- 
stances for  the  purpose  of  applying  the  rule  seems  to  me  to 
be  in  no  case  laid  down.  Many  other  cases  have  been  re- 
ferred to,  and  no  doubt  manv  of  them  are  cases  of  pro- 
visions by  way  of  settlement ;  but  from  that  fact  it  does  not 
follow  that  other  cases  in  which  there  are  not  provisions 
made  by  settlement  on  marriage  are  not  within  the  reason 
470]  and  principle  of  the  rule.  I  do  *not  think  it  necessary 
to  go  through  all  the  cases  which  have  been  referred  to. 
Many  of  them  have  in  them  peculiar  features  which  seem 
to  me  to  render  them  inapplicable  to  this  case.  I  may  ob- 
serve, however,  that  there  is  in  reference  to  the  "  occasion" 
another  difficulty.  Poes  it  mean  an" 'occasion"  which  a 
father  may  choose  to  avail  himself  of  as  a  desirable  oppor- 

(»)  2  Atk.,  216,  216.  O  9  Ves.,  677,  679. 
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tiinity  ?  or  is  it  an  "occasion"  with  reference  to  the  person 
who  18  provided  for  by  the  will  ?  In  reference  to  that  there 
is  the  case  of  Hartopp  v.  Hartopp  (*).  The  testator  there, 
by  his  will,  made  a  provision  for  a  younger  child,  and  he 
afterwards  made  a  settlement,  in  which  his  eldest  son 
joined — the  estate  being  a  settled  one — the  testator  being 
tenant  for  life,  and  the  eldest  son  tenant  in  tail.  The  testa- 
tor seems  to  have  stipulated  with  his  son  that  he  should 
have  the  advantage  of  making  a  charge  upon  the  settled  es- 
tate, for  there  was  a  trust  for  raising  the  sum  of  £2,100  for 
thfe  younger  8on-«-the  legatee  in  the  will.  Tliere  was  no 
occasion,  therefore,  in  reference  to  the  son,  the  legatee, 
which  called  for  any  settlement  upon  him.  The  question 
was,  whether  that  charge  was  an  ademption  of  the  legacy, 
and  it  was  considered  as  amounting  to  the  same  thing  sub- 
stantially as  if  the  testator  had  given  the  £2,100  out  of  his 
own  pocket.  It  was  held  to  be  a  clear  ademption  of  the 
legacy.  The  Master  of  the  Rolls  said(*):  "it  is  settled 
that  in  the  case  of  double  provisions  by  a  father  for  a  child 
slight  circumstances  of  diflference  are  not  to  be  regarded,  at 
least  where  the  question  is  not  whether  a  bounty  is  meant  to 
satisfy  a  debt,  but  whether  one  bounty  is  to  be  substituted 
in  the  place  of  another.  That  the  second  provision  is  in 
this  case  a  bounty  as  much  as  the  first  cannot  be  denied,  the 
plaintiff  not  having;  given  any  consideration  for  the  charge 
in  his  favor.  But  it  was  not  by  the  act  of  the  father  alone, 
but  by  the  concurrent  act  of  him  and  the  eldest  son  that  the 
provision  was  made.  .  .  .  The  father  is  thus  in  effect  the 
sole  author  of  both  provisions.  By  concurring  in  the  settle- 
ment, which  he  was  not  bound  to  do,  and  giving  ap  his  life 
interest  in  a  part  of  the  estate,  and  subjecting  other  part  to 
an  annuity  which  might  fall  upon  it  in  his  lifetime,  he  be- 
came a  purchaser  of  the  second  provision,  *  which  [471 
makes  tne  case  the  same  as  if  it  came  directly  out  oi  his 
own  estate."  The  presumptive  intention  was  a  substitution 
of  the  sum  thus  provided  by  the  father's  means  for  the 
.younger  son  in  the  room  of  the  same  sum  given  by  the  will. 
The  occasion  in  that  case  was  nothing  at  all,  excepting  that 
the  father  stipulated  for  the  sum  mention^^d ;  the  occasion 
was  the  making  the  new  settlement,  and  that  occasioned  the 
act  being  done.  But  the  act  being  done  on  that  occasion 
was  not  inconsistent  with  the  father  meaning  that  the  lega- 
tee should  have  both  sums.  It  was,  however,  said  that  that 
was  not  meant,  and  that  the  rule  against  double  portions 
under  such  circumstances  prevented  the  son  taking  the  two. 

(>)  17  Ves..  184.  {«)  17  Ves.,  191,  192. 
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Therefore  I  express  my  opinion  upon  the  general  question, 
that  it  is  not  necessarily  incumbent,  in  order  to  raise  the 
presumption,  to  show  more  than  the  mere  fact  of  the  trans- 
fers or  tiie  payments. 

That  presumption  being  as  I  consider  raised,  both  as  to 
those  sums  which  were  transferred  in  1869  and  1870  to  the 
two  daughters,  and  as  to  those  which  were  transferred  on 
the  occasion  of  the  last  illness,  the  question  is,  whether  the 
peculiar  nature  of  the  provision  which  had  been  made  by 
the  settlement  of  1832  for  these  three  legatees  is  a  circum- 
stance in  itself  which  negatives  the  presumption.  Now 
Baugh  v.  Bead  (*)  is  not,  as  it  appears  to  me,  an  authority 
in  favor  of  the  plaintiffs.  Mr.  Boper^  in  his  work  on  Lega- 
cies ('),  after  stating  that  case,  says :  "It  is  observable  in  the 
last  case  that  the  advancement  by  B.  upon  the  marriage  of 
his  daughter  A.  having  been  made  not  merely  as  a  portion,  but 
with  a  view  to  the  silrrender  by  A.  and  her  husband  of  her 
interest  under  her  grandfather's  will,  excluded  the  presump- 
tion that  her  father  B.  intended  also  that  it  should  go  m 
satisfaction  of  the  legacy  he  had  given  her  by  his  will; 
which  construction  was  strengthened,  if  not  wholly  con- 
firmed, by  the  consideration  that  the  legacy  could  not  be 
considered  as  a  pure  bounty  or  portion,  since  it  was  given 
as  the  purchase  of  A.'s  interest  under  B.'s  marriage  settle- 
ment. Such  appear  to  have  been  the  grounds  of  the  deter- 
mination"— that  is  to  say,  that  when  the  second  provision 
was  made  it  was  expressly  said,  stipulated,  and  bargained 
472]  that  it  should  De  in  satisfaction  of  one  *thing,  while 
the  argument  was  that  it  should  go  in  satisfaction  of  two 
things.  That  case  was  a  very  special  one,  and  Lord  Thur- 
low  seems  to  have  considered  that  but  for  the  special  cir- 
cumstances in  it  his  conclusion  would  have  been  the  other 
wajr,  and  therefore,  it  may  be  considered  as  an  authority 
against  the  plaintiffs  rather  than  for  them.  That  case  was 
commented  upon  in  Earl  of  Durham  v.  Wharton  {*).  It  was 
said  in  the  argument  in  the  present  case  that  there  are  cir- 
cumstances wnich  are  properly  admissible  in  evidence,  and- 
which  lead  to  a  different  conclusion,  but  the  evidence  is  con- 
flicting, and  the  presumption  bein^  raised — and  properly  so 
— from  the  acts  of  the  testator  himself,  I  cannot,  without 
satisfactory  evidence,  hold  that  that  presumption  has  been 
rebutted.  I  cannot  say  that  either  plaintiff  has  made  out 
a  suflBcient  case  against  the  legal  presumption.  It  appears 
to  me,  therefore,  that  the  true  conclusion  is  that  the  sums 
which  were  so  transferred  must  be  taken  to  have  been  trans- 

(0  1  Ves.,  251.  O  4th  ed.,  vol.  i.,  pp.  876.  377.  («)  3  CI,  <i  F.,  156. 
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ferred  in  satisfaction,  or  part  satisfaction,  of  the  benefits 
given  by  the  will.  It  was  said  that  the  object  of  the  testator 
m  making  these  dispositions  was  to  save  legacy  duty.  I 
think  it  not  improbable  that  something  of  that  kind  was  in 
his  mind  when  doing  what  he  did  in  contemplation  of  death. 
I  cannot  help  thinking  that,  when  vou  find  a  testator  imme- 
diately before  his  death — when  he  knows  he  is  about  to  die — 
hastily  making  transfers  to  some  of  his  children,  to  whom 
he  had  given  legacies,  the  idea  of  saving  duty  may  have  been 
in  his  mind.  He  at  all  events  knows  he  is  doing  something 
which  is  about  to  be  called,  by  his  death,  into  immediate 
operation — his  death  being  the  time  when  the  legatees  would 
take  the  benefits  under  his  will.  It  looks  like  anticipating, — 
giving  them  now  that  which  they  would  in  the  course  of  a 
short  time  get  under  the  will  by  reason  of  death.  It  seems 
that  a  person  under  such  circumstances  may  not  improbably 
be  looking,  and  having  regard,  in  such  an  act  as  that,  to 
what  the  legatees  would  take  under  his  dispositions.  I  make 
that  observation  the  rather  having  regard  to  what  was  done 
on  the  occasion  of  the  last  illness  with  reference  to  the 
younger  son — for  the  testator  was  clearly  giving  to  that  son 
the  very  thing  which  he  would  take  under  the,  will.  The 
testator  was  certainly  satisfying  *the  bounty  and  [473 
benefit  which  were  conferred  on  him  by  the  will ;  and  it  is 
not  unreasonable  to  suppose  that  he  was  doing  the  same 
thing  in  regard  to  the  pfaintiflfs.  The  whole  were  transac- 
tions of  the  same  character,  and  with  the  same  motive,  object, 
and  purpose.  This,  1  think,  comes  in  aid  of  the  conclusion 
to  which  I  have  arrived  quite  independently  of  it. 

As  to  the  costs,  I  view  the  case  in  this  way :  Suppose  that, 
instead  of  the  plaintiffs  having  filed  a  bill,  the  trustees  of  the 
term  of  800  years  had  filed  one  for  the  purpose  of  executing 
the  trusts. of  that  term — they  not  knowing  Kow  much  to  raise 
under  the  circumstances — the  costs  would  unquestionably 
have  been  borne  in  the  ordinary  way;  therefore  I  think  that 
the  proper  order  will  be  that  the  plaintiffs  be  paid  their  costs 
of  the  suit,  as  well  as  the  sum  of  about  £900  which  remains 
to  be  raised  for  the  plaintiff  Margaret.  The  sums  transfer- 
red to  the  plaintiff  Charlotte  were  an  entire  satisfaction  of 
the  legacy  given  by  the  will. 

Mr.  Linaley :  I  ask  that  the  costs  of  Mr.  Stanley  Leighton 
shall  be  provided  for  in  the  same  way.  He  was  made  a 
party  because  of  his  having  a  contingent  interest  in' the  es- 
tate, but  has  taken  no  part  in  the  controversy. 

Sir  Charles  Hall,  V.C:  Yes,  he  must  also  be  paid  his 
costs.     The  trustees  of  the  term  of  800  years  must  raise  and 
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pay  the  necessary  sum,  together  with  the  costs  of  all  parties 
to  the  suit. 

Solicitors :   Messrs.  Povmall^  8on^  Cross  &  KtioU^  agents 

for  Mr.  Richard  Marston^  Lvdlow;  Messrs.  Sharp  &  UUi- 

tJiorne^  agents  for  Mr.  B,  D.  Newill^  Wellington^  Salop. 


[Law  Eoports,  Equity  Cases,  474.] 
V.C.H.,  May  6,  7,  25,  1874. 

474]  *M00RE  V.    MoORE. 

[1873    M.     181.] 

Bailway  Stock — Deposit  Note — Incomplete  Gift — Donatio  morliii  caiuA — Declaration 

of  Truti. 

A  husband,  two  years  before  his  death,  gave  to  his  wife  a  railway  debenture 
Bubsequently  converted  into  railway  stock,  which  remained  in  his  name,  and  on 
which  the  dividends  were  received  by  him,  but  paid  to  his  wife.  Hq  gave  the  cer- 
tificates to  his  wife,  and  they  remained  in  her  possession  until  he  required  them  in 
order  to  replace  a  lost  dividend  warrant.  While  on  his  death-bed  lie  handed  the 
certificates  to  his  wife,  saying,  "  these  are  yours,"  and  also  gave  her  a  deposit  note: 

Held,  that  the  gift  of  the  stock  failed  as  incomplete,  and  could  not  be  supported  as 
a  declaration  of  trust,  the  intention  to  make  an  immediate  gift  being  inconsistent 
with  a  declaration  of  trust : 

Held,  also,  that  railway  stock  cannot  be  the  subject  of  donatio  mortis  cawta. 

Held,  also,  on  the  authority  of  Amis  v,  Witt  (^),  thai  the  gift  of  the  deposit  note 
was  a  good  dorlatio  mortis  causd. 

William  Moore,  the  husband  of  the  plaintiff,  who  died 
in  January,  1873,  jjreviously  to  the  year  1866  was  the  owner 
of  £100  debenture  issued  by  the  London,  Chatham  and  Do- 
ver Railway  Company.  In  July,  1866,  shortly  after  the  dif- 
ficulties of  the  company  became  notorious,  Moore,  as  the  bill 
alleged,  gave  to  plaintiff  this  debenture.  Under  the  powers 
of  tne  Local  Act,  32  &  33  Vict.  c.  cxvi.,  the  debenture  was 
surrendered  to  the  company,  and  in  exchange  for  the  same 
the  company  issued  to  Moore  £64  Arbitration  Debenture 
Stock,  £42  Arbitration  Preference  £4  10^.  Stock,  and  £14 
ordinary  stock,  all  in  the  London,  Chatham  and  Dover  Com- 
pany. 

When  the  script  certificates  were  received  by  Moore  he 
handed  them  to  the  plaintiff,  saying,  "these  are  yours." 
The  script  certificates  remained  in  her  separate  custody  till 
July,  1872,  and  in  the  interval  William  Moore,  on  the  receipt 
of  any  dividend  warrant,  gave  the  value  to  the  plaintiff. 
The  dividend  warrant  issued  in  July,  1872,  was  lost,  and  the 
475]  plaintiff,  at  Moore's  request,  gave  him  *the  script 
certificates  in  order  to  enable  him  to  get  a  second  dividend 
warrant.     When  the  second  dividend  warrant  was  received 

(0  33  Beav.,  619, 
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by  Moore  he  paid  the  amount  thereof  to  the  plaintiff,  but 
omitted  to  give  her  the  script  certificates,  though  he  fre- 
quently promised  her  to  brmg  them  from  his  warehouse 
and  return  them.  He  always  spoke  of  them,  however,  as 
plaintiiFs  property.  The  bill  alleged  that  the  testator  had 
given  the  securities  to  the  plaintiff,  and  that  under  these  cir- 
cumstances the  said  William  Moore  constituted  himself  a 
trustee  of  the  stock  for  her. 

-  In  the  early  part  of  December,  1872,  Moore  became  seri- 
ously ill,  and  on  the  25th  of  the  said  month  his  recovery 
became  hopeless.  On  that  day,  in  the  presence  of  the  plain- 
tiff and  Cnarles  Moore  and  the  defendant's  wife,  William 
Moore  said  he  wanted  a  deposit  note  for  £470  105.  in  the 
Derbyshire  Bank,  and  the  scrip  certificate  of  the  London, 
Chatham  and  Dover  Railway,  in  order  to  give  them  to  the 
plaintiff.  Thereupon  Charles  Moore  and  nis  wife  left  the 
room  and  went  to  the  warehouse,  and  some  time  afterwards 
Mrs.  Charles  Moore  returned,  saying  that  they  could  not  find 
the  papers.  On  the  26th  of  December,  1872,  William  Moore 
asked  plaintiff  whether  Charles  Moore  ha!d  given  her  the 
deposit  note  and  the  scrip  certificates,  and  on  being  answered 
in  the  negative  he  seemed  much  disturbed,  and  said,  as  he 
had  frequently  said  during  his  illness,  that  he  had  not  done 
the  plaintiff  justice,  and  he  told  the  plaintiff  to  call  the  ser- 
vant up-stairs,  and  told  the  servant  to  ^o  into  his  warehouse 
and  ask  one  of  his  brothers  to  send  him  the  deposit  note. 
The  servant  went,  and  on  her  return  told  William  Moore 
that  his  brothers  could  not  find  the  papers.  He  seemed 
much  troubled,  and  then  sent  the  servant  with  more  partic- 
ular directions,  and  she  returned  with  a  sealed  envelope, 
which  William  Moore  tore  open,  and,  having  looked  at  the 
contents,  gave  it  to  the  plaintiff,  saying,  *" Misses,'  that's 
for  you."  On  the  same  day  William  Moore  asked  if  plain- 
tiff Jiad  got  her  Chatham  and  Dover  papers ;  whereupon 
Edward  Moore  went  into  the  warehouse  and  got  them,  and 
gave  them  to  William  Moore,  who  immediately  handed  them 
to  the  plaintiff,  saying,  '*  These  are  yours."  On  the  1st  of 
January,  18T3,  William  Moore  died,  having  hj  his  will,  dated 
the  7th  of  October,  1871,  given  the  whole  of  his  real  and  per- 
sonal estate  to  the  plaintiff  for  life,  remainder  in  *de-  [476 
fault  of  issue  to  his  brothers  and  sister,  and  appointed  the 
plaintiff  and  his  brother,  James  Moore,  executrix  and  ex- 
ecutor of  his  will.  James  Moore,  the  defendant,  having  re- 
fused to  recognize  the  plaintiffs  claim  to  the  scrip  certificates 
or  to  the  deposit  note,  the  plaintiff  filed  this  bill  to  enforce 
her  right. 
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Mr.  /.  Hinde  Palmer,  Q.C.,  and  Mr.  Simmonds^  for  the 
plaintiflf :  The*  evidence  shows  that  the  testator  made  a  com- 
plete ^ift  of  the  railway  stock  to  his  wife  inter  vivos.  The 
intention  to  give  was  clear,  and  that  intention  was  carried 
into  effect  by  delivery  in  the  first  instance  of  the  debenture, 
and  after  the  change  in  the  security  of  the  scrip  ;  but  for  the 
loss  of  the  dividend  warrant  it  would  have  remained  con- 
tinuously in  the  plaintiff's  possession  from  the  date  of  the 
gift.  Nothing  remained  to  be  done  except  to  substitute  the 
plaintiflf  s  name  for  that  of  the  testator,  and  that  perhaps 
was  impossible,  as  many  of  these  companies  refuse  to  allow 
securities  to  stand  in  the  name  of  a  married  woman.  But 
even  if  the  delivery  were  possible,  and  essential  to  constitute 
a  complete  gift,  the  husband  in  this  case  made  himself  a 
trustee  for  his  wife.  A  husband  may  do  this  effectually 
without  a  written  declaration  of  trust :  Orant  v.  Orant  (*). 
That  a  husband  may  make  a  gift  to  his  wife  is  clear  from 
the  case  of  Walter  v.  Hodge  (^\  though  in  that  case  the 
court  thought  the  evidence  insufficient  to  establish  the  gift ; 
whereas  here  the  evidence  of  the  intention  to  give  and  oi  the 
delivery  to  the  wife  is  clear.  In  the  recent  case  of  Morgan 
V.  Malleson  (*)  the  delivery  of  a  memorandum  of  transfer  w^as 
held  sufficient. 

[Mr.  lAndley  referred  to  Warriner  v.  Rogers  (*),  as  show- 
ing that  Morgan  v.  Malleson  is  not  law.] 

The  principle  laid  down  in^  Morgan  v.  Malleson  is  good 
law,  though  the  report  of  the  case  may  be  meagre.  In  Jones 
V.  Loc7c{^)y  the  court,  though  it  did  not  sustain  the  gift,  laid 
down  the  principle  that  a  parol  declai-ation  of  trust  may  be 
477]  valid  and  *enforced  in  equity,  and  held  that  the  con- 
trary dictum  in  Scales  v.  Maud  (•)  is  not  law. 

[The  VieE-CHANCELLOR :  The  difficulty  in  your  way  is, 
that  the  evidence  seems  to  show  that  this  was  intended  to  be 
an  immediate  gift ;  whether  valid  or  not  remains  to  be  seen  ; 
but  if  an  intended  gift,  the  authorities  would  seem  to  show 
that  it  cannot  be  held  to  be  a  declaration  of  trust.  That 
was  the  view  taken  in  the  case  of  Richards  v.  Delbridge  (').] 

That  was  not  a  gift  by  a  husband  to  his  wife,  vs^hich  is  a 
material  distinction.  But  suppose  the  court  should  take  a 
different  view,  the  evidence  as  to  what  took  place  just  before 
the  testator's  death  clearly  shows  that  the  gift  of  the  stock 
scrip  and  of  the  deposit  note  were  valid  as  donatio  mortis 

(»)  84  Beav.,  623.  {^)  Law  Rep.,  1  Ch.,  25. 

O  2  Sw.,  92.  («)  6  D.  M.  <fe  G.,  43,  61. 

(»)  Law  Rep.,  10  Eq.,  476.  (')  Ante,  p.  11. 
(♦)  Ibid,  16  Eq.,  340,  348. 
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causa.  The  evidence  shows  a  clear  intention  to  give  on  the 
part  of  the  the  testator,  if  the  nature  of  the  property  did  not 
interfere  with  his  giving  effect  to  that  intention.  In  Amis  v. 
Witt  (*),  moneys  due  on  a  policy  and  a  deposit  note  were 
held  a  valid  gift  as  donatio  Tnortis  causa  by  delivery.  In 
VeaZ  v.  Veal  (")  a  promissory  note,  though  unindorsed,  and 
in  Rankin  v.  Weguelin  (*)  a  bill  of  exchange  payable  to 
donor  or  order,  were  held  to  pass  by  donatio  mortis  causa, 
OardTier  v.  Parker  (*),  Lawson  v.  Lawson  (*),  are  to  the 
same  effect.  A  bond  is  not  in  principle  distinguishable  from 
a  check,  but  that  a  check  may  be  made  the  subject  of  a 
donatio  Tnortis  causa  is  settled:  BovMs  v.  Ellis  (•).  On 
these  grounds  it  is  submitted  that  the  plaintiff  is  entitled. 

Mr.  Lindley^  Q.C.,  and  Mr.  Orojcknall^  for  the  defendant : 
The  case  divides  itself  into  two  parts — the  case  as  to  the 
deposit  note  and  that  as  to  the  railway  scrip.  First,  as  to 
the  case  of  Morgan  v.  Malleson  ('),  it  is  clearly  overruled 
by  Vice-Chancellor  Bacon  in  Warriner  v.  Rogers  (*),  besides 
being  inconsistent  with  the  current  of  authorities.  It  is  well 
settled  that  the  court  will  not  *aid  an  incomplete  vol-  [478 
untary  gift :  Edwards  v.  Jones  Q  ;  Antrobus  v.  Smith  C^) ; 
Dillon  y.  Coppini^') ;  MilroyY.  Lord{^^) ;  Richards  v.  I)el- 
hridgei^^).  It  is  not  disputed  that  a  valid  trust  may  be 
declared  by  parol,  but  the  evidence  must  go  much  further 
than  it  does  here. 

[The  Vioe-Chais^oellor  :  Is  there  any  other  case  to  that 
effect  besides  Or  ant  v.  Grant  f  (")] 

Something  of  the  kind  occurred  in  Penfold  v.  Mould  ("), 
but  it  was  not  expressly  decided.  Then  as  to  the  evidence, 
it  is  quite  insufficient  here  to  establish  a  gift  inter  vioos  or 
donatio  mortis  cau^a:  Edwards  v.  Jones;  Walter  v. 
Hodge  (") ;  Paterson  v.  Murphy  (").  Lastlv,  neither  a  de- 
posit note  nor  railway  scrip  can  be  made  the  subject  of  a 
donatio  mortis  causa :  Ward  v.  Turner  ('*) ;  Miller  v.  Mil- 
ler (") ;  Beak  v.  Beak  C") ;  Bewitt  v.  Kaye  ("').  And  if 
'  they  were,  the  burden  of  proof  lies  on  the  claimant,  and  she 
has  failed  to  discharge  it :  Cosnahan  v.  Orice  {"). 

0)  88  Beav.,  619.  (")  4  D.  F.  A  J.,  264. 

(«)  27  Ibid.,  808.  (»»)  Ante,  p.  11. 

.  O  Ibid.,  809.  (»*)  84  Beav.,  628. 

{*)  8  Madd.,  184.  ('»)  Law  Rep.,  4  Eq.,  662. 

(*)  1  P.  Wms.,  441.  (»•)  2  Sw.,  92. 

(•)  4  D.  M.  <b  G.,  249.  (")  11  Hare,  88. 

O  Law  Rep.,  10  Eq.,  476.  (")  2  Yes.  Sen.,  481. 

(*)  Ibid.,  16  Eq.,  840-848.  (")  3  P.  Wms.,  356,  867. 

(»)  1  My.  &  Cr.,  226.  (««)  Law  Rep..  18  Eq.,  489. 

0")  12  Ves..  89.  («')  Ibid.,  6  Eq.,  198,  200. 

(")  4  My.  «t  Cr.,  647.  (")  15  Moo.  P.  0.,  215. 
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Mr.  PaVmer^  in  replj :  It  is  said  the  evidence  of  gift  is 
insuflBcient ;  but  this  is  a  gift  from  a  husband  to  his  wife, 
and  therefore  less  evidence  is  required  than  in  other  cases. 
Then  as  to  the  authorities  cited  by  the  other  side,  they  have 
no  application  here.  In  Milroy  v.  Lord  it  was  contrary  to 
the  intention  that  a  trust  should  be  declared,  and  that  case 
is  no  authority  here,  where  the  intention  was  that  the  prop- 
erty should  pass  from  the  donor  to  the  donee.  In  WarriTier 
Y.  Rogers  (*)  there  was  no  intention  to  make  an  immediate 
gift  at  all.  What  the  donor  did  was  to  make  a  kind  of 
nuncupative  will,  which  was  of  course  invalid,  and  so  it 
was  argued. 

Then  it  is  said  that  the  railway  scrip  could  not  be  made 
the  subject  of  a  doTiatw  mortis  causa,  and  Ward  v.  Turner 
479]  is  cited  *in  support  of  the  proposition ;  but  in  that  case 
all  that  was  given  over  were  the  receipts,  which  gave  no  title 
at  all,  to  the  property,  though  they  showed  the  intention ; 
whereas  in  this  case  the  scrip  are  the  title-deeds  to  the  prop- 
erty. Lawson  v.  Lawson  (^)  was  almost  in  point  in  this 
case.  A  receipt  for  a  debt  due  to  the  moribund,  delivered 
to  the  donee,  was  held  in  Moore  v.  Darton  {*)  to  be  a  good 

f;ift.  In  Snellf/rove  v.  Baily  (*),  a  man  on  his  death-bed  de- 
ivered  a  bond  to  the  donee,  saying  "In  case  I  die,  this  is 
yours,  and  then  you  will  have  something  ;"  and  it  vras  held 
that  it  was  a  good  donatio  Tnortis  causa.  It  is  submitted  in 
this  case  that  the  plaintiff  is  entitled. 

Sir  Charles  Hall,  V.C:  The  plaintiff  s  case  is  divisible 
into  two  parts.  First,  the  plaintiff  claims  to  be  entitled  to  a 
sum  of  £64  London,  Chatham  and  Dover  Arbitration  De- 
benture Stock,  £42  London,  Chatham  and  Dover  Arbitration 
Preference  £4 10^.  per  Cent.  Stock,  and  £14  London,  Chatham 
and  Dover  Arbitration  Ordinary  Stock;  these  three  sums 
being  substituted  for  and  representing  a  debenture  of  £100 
of  the  London,  Chatham  and  Dover  Railway  Company. 
Her  case  in  respect  of  these  three  sums  is  founded  upon  an 
alleged  gift  by  her  husband  to  her  of  the  £1(X)  debenture. 
The  evidence  in  support  of  that  gift  is  her  own  evidence,  in 
which  she  deposes  to  the  fact  of  the  debenture  having  been 
given  to  her  by  her  husband  ;  the  evidence  of  a  Mr.  Jeffries, 
a  friend  of  the  husband  ;  and  the  evidence  of  Sarah  Taylor, 
a  domestic  servant.  The  plaintiff  represents  that  the  deben- 
ture in  question  was  given  to  her  by  her  husband ;  that  it 
was  delivered  by  her  to  her  husband  on  the  occasion  of  the 
debenture  being  changed  for  the  stock  in  question  ;  that  the 

0)  Law  Rop.,  16  Eq.,  340.  (»)  4  De  G.  A  Sm.,  517. 

(")  1  P.  Wm3.,  441.  O  3  Atk.,  214. 
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certificates  for  the  stock  were  afterwards  given  up  to  her  by 
her  husband,  and  were  afterwards  given  up  again  by  her  to 
her  husband  by  reason  of  the  loss  of  one  of  the  dividend 
warrants,  under  circumstances  which  are  stated  in  her  affi- 
davit. The  delivery  of  the  debenture  and  the  delivery  of 
the  certificates  are  not  deposed  to  bv  any  one  but  the  claim- 
ant, the  plaintiff  herself ;  but  the  alleged  *gif t  is  sup-  [480 
ported  by  the  evidence  of  Mr.  Jeffries,  and  by  the  evidence 
of  the  domestic  servant,  Sarah  Taylor.  The  evidence  of  Mr. 
Jeffries  is  contained  in  the  third  paragraph  of  his  affidavit, 
which  has  been  more  than  once  read  in  the  course  of  the 
argument,  and  it  amounts  to  this,  that  he  and  the  testator, 
the  husband  of  the  plaintiff,  had  a  conversation  about  Lon- 
don, Chatham  and  Dover  shares,  and  that  the  husband 
stated  to  Mr.  Jeffries,  as  far  as  the  memory  of  Mr.  Jeffries 
serves  him,  that  which  is  stated  in  his  affidavit.  The  con- 
versation was  in  reference  to  the  expediency  of  Mr.  Jeffries 
buying  shares  in  the  London,  Chatham  and  Dover  Railway 
Company,  and  the  testator  is  represented  to  have  said,  "I 
would  not,  if  I  were  you  ;  I  had  one  £100  share,  it  will  be  a 
long  time  before  ever  they  pay  anything,  and  I  have  given 
it  to  the  misses ;  it  will,  perhaps,  be  worth  something  some 
time,  and  come  in  for  pocket-money."  Then  Mr.  Jeffries 
says,  "I  am  not  sure  as  to  the  exact  words  used  by  the  said 
w  illiam  Moore^  but  I  am  sure  that  he  said  he  had  given  the 
share  referred  to  to  his  wife,  the  plaintiff."  This  was  in  the 
year  1867,  and  the  affidavit  is  made  in  the  year  1874,  a  period 
of  seven  years  or  thereabouts  intervening  therefore  between 
the  conversation  and  the  time  of  the  tiling  of  the  affidavit.  It 
has  been  observed  that  the  statement  of  the  witness  is  not 
strictly  applicable  to  a  debenture ;  but  I  do  not  think  any- 
thing turns  upon  that;  the  testator  had  only  this  £100 
debenture  in  the  London,  Chatham  and  Dover  Railway 
Company,  and  that  was  the  subject-matter,  no  doubt,  that 
he  was  referring  to.  Then  we  have  the  evidence  of  the  ser- 
vant, Sarah  Taylor,  who,  in  reference  to  the  same  matter, 
says  in  paragraph  6  of  her  affidavit,  "  I  recollect  in  or  about 
July,  1872,  my  master  handed  me  a  letter  which  had  come 
by  the  morning  post,  saying  to  me,  '  That  is  the  Chatham 
and  Dover  check,  give  that  to  the  misses,  that's  the  misses' s 

Froperty.'     My  mistress  had  not  then  come  downstairs,  so 
left  it  on  the  table."     She  afterwards  says,  in  paragraph  7, 
''My  master  generally  handed  me  the  letters  containing  the 
dividend  checks,  and  as  he  was  generally  downstairs  before 
my  mistress,  he  would  say,  'There  is  part  of  misses' s  for- 
10  Eng.  Rep.  100 
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tune.'  I  frequently  heard  my  mistress  say  to  the  master, 
that  he  had  given  the  Chatham  and  Dover  shares  to  her,  to 
which  he  always  assented,  and  sometimes  he  replied,  '  Yes, 
4811  I  know  1  have.'  I  recollect  my  mistress  wanting  *to 
sell  the  shares,  and  my  master  advised  her  to  keep  them,  as 
he  thought  they  would  make  more  monej."  It  appears 
that  when  these  dividend  checks  were  received,  the  testator 
used  to  take  them  to  the  warehouse  of  the  firm  in  which  he 
was  a  partner,  and  to  pay  them  into  the  firm  and  get  cash 
for  them,  and  no  doubt  tne  dividends  were  paid  over  to  the 
wife  from  time  to  time  as  he  received  them.  Now  the  plain- 
tiflPs  case  as  to  this  is  a  case  of  a  gift  inter  viws  by  the  hus- 
band to  her  of  the  debenture  originally,  which  is  now 
represented  by  the  three  sums  which  I  have  mentioned  ;  and 
the  question  is,  whether  she  has  established,  so  that  the 
court  can  act  upon  it,  that  the  debenture  was,  and  conse- 
quently the  three  sums  of  stock  are,  her  property.  Though 
the  case  is  one  between  husband  and  wife,  the  omis  pro- 
handi  rests  upon  the  plaintiff  to  make  out  a  satisfactoir 
case  to  entitle  lier  to  relief  in  respect  of  these  sums  of  stock 
founded  on  the  alleged  gift ;  and  the  case  must  be  tried  and 
determined  exactly  in  the  same  way  as  it  would  have  been 
tried  and  determined  if  a  bill  had  been  filed>  by  the  next 
friend  of  the  wife  in  the  lifetime  of  the  husband  against  the 
husband.  I  say  tried  in  the  same  way,  but  then  we  should 
have  had  the  evidence  of  the  husband,  and  he  would  have 
either  admitted  it  or  he  would  have  denied  it.  He  bein^ 
dead,  it  must  be  tried  in  the  same  way,  except  that  his  evi- 
dence on  the  question  cannot  be  had.  Is  tne  plaintiff  on 
such  evidence  as  I  have  referred  to,  she  receiving  the  divi- 
dends from  time  to  time,  and  being  allowed  to  retain  them, 
entitled  to  a  decree  ?  I  am  of  opinion  that  the  evidence  is 
not  sufficient  for  such  purpose ;  it  is,  in  my  judgment,  too 
loose  and  unsatisfactory.  It  is  quite  possible  that  the  hus- 
band may  have  meant  his  wife  to  have  this  £100  debenture, 
to  which  he  attached  very  little  importance,  thinking  it  was 
worth  little  or  nothing,  and  being  content  to  let  his  wife 
receive  the  dividends  upon  it ;  but  to  say  that  upon  this 
evidence  the  wife  could  have  called  upon"  the  husband,  or 
that  she  could  have  established  her  case  against  the  hus- 
band's creditors,  supposing  he  had  become  bankrupt,  to 
have  this  stock  transferred  into  the  name  of  a  trustee  for 
her,  s^ems  to  me  to  be  saying  that  which  would  not  be  a 
just  view  of  the  case,  due  regard  being  had  to  the  obligation 
resting  upon  a  donee,  the  person  claiming  the  gift,  to  estab- 
lish satisfactorily  to   the  court  the  existence  of  the  gift. 
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Therefore  I  hold  *that  the  plaintiflPs  case  is  not  made  [482 
out  so  far  as  it  depends  upon  proof  offPffift. 

If  I  am  wrong  m  that  respect,  and  if  tne  evidence  be  con- 
sidered to  be  sufficient,  there  would  remain  the  very  impor- 
tant question,  whether  the  gift  could  be  sustained,  having 
regard  to  the  fact  of  its  never  having  been  made  a  complete 
gift.  It  is  contended  that,  under  these  circumstances,  the 
court  would  hold  the  husband  to  be  a  trustee  for  the  wife, 
and  that  a  trust  was  established.  It  would  be  going,  I  think, 
further  than  any  case  has  gone  yet  to  hold  such  to  be  the 
case  with  reference  to  property  of  this  description.  It  would 
rather  seem  to  be  that  the  husband,  intending  to  make  a 
gift  to  the  wife,  did  it  in  an  insufficient  manner — it  may  be 
from  ignorance  of  the  law,  he  thinking  that  handing  over 
the  certificates  to  her  was  sufficient.  I  am  now  assuming  in 
the  plaintiff's  favor  that  he  handed  over  to  her  the  deben- 
ture, and  that  the  certificates  were  in  her  possession  for  some 
time.  He  seems  to  have  considered  that  this  would  amount 
in  itself  to  a  gift  to  the  wife ;  he  did  not  suppose  that  he 
was  becoming  a  trustee  for  the  wife  ;  he  thought  the  thing 
was  complete ;  but  his  being  mistaken  is  not,  iu  my  judg- 
ment, a  reason  why  a  person  who  never  meant  to  become  a 
trustee  should  be  made  a  trustee,  and  thereby  to  assume  an 
office  wliich  he  never  supposed  he  held,  and  never  meant  to 
undertake  the  responsibilities  of.  He  meant  apparently  to 
give  her  what  in  his  mind  was  a  worthless  thing — or  at  least 
might  or  might  not  be  worth  something — by  handing  over  to 
her  the  certificates,  the  matter  being  intended  to  be  com- 
plete so  far  as  the  gift  was  concerned,  and  he  having  no 
more  to  do  with  it.  1  think  that  that  is  the  correct  view  of 
the  case,  although  it  is  a  case  of  husband  and  wife.  Under 
the  circumstances  of  this  case  I  think  that  is  consistent,  and 
only  consistent  with  the  decision  and  the  view  taken  by  the 
late  Lord  Justice  Turner,  and  also  by  the  late  Lord  Justice 
Knight  Bruce,  but  niore  especially  by  Lord  Justice  Turner 
in  the  case  of  Milroy  v.  Lord  (*) ;  and  I  do  think  it  very 
important  to  keep  a  clear  and  definite  distinction  between 
cases  of  imperfect  gift  and  cases  of  declaration  of  trust,  and 
that  we  should  not  extend  beyond  what  the  authorities  have 
already  established,   declarations  of  trust,   so  as  to  sup- 


Jones  C),  and  of  Sir  William  Grant  in  Anlrobns  v.  Smith  (*), 
and  other  similar  cases,  where  the  distinction  has  always 

(')  4  D.  F.  A  J.,  264.  (»)  1  My.  A  Cr.,  226.  (')  12  Ves,,  S9. 
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been  considered  to  be  very  marked  and  clear ;  and  we  shall 
only  be  able  to  satHlfactorily  dispose  of  these  cases  when 
they  arise  by  keeping  this  distinction  in  view. 

There  seems  to  nave  been  a  notion  that  you  may  have  a 
trust  declared  where  the  gift  is  imperfect,  although  the 
donor  never  meant  to  be  a  trustee  at  all — as  for  instance,  in 
the  case  of  an  imperfect  gift  to  A.  B.  with  a  trust  declared 
by  A.  B. — that  although  .A.  B.  does  not  become  a  trustee, 
because  he  has  not  the  thing  effectually  transferred  to  him, 
that  you  are  to  turn  the  gift  into  a  trust  and  make  the 
donor  a  trustee.  That  seems  to  me  not  to  be  consistent  with 
the  earlier  and  high  authorities  which  have  been  cited  in  the 
course  of  the  argument,  two  of  which  I  have  referred  to. 
It  therefore  appears  to  me  that  the  plaintiff  has  failed  to 
establish  this  part  of  her  case.  Then,  supposing  the  plain- 
tiff not  to  succeed  on  the  grounds  above  considered,  it  is 
said  that  the  plaintiff  is  entitled,  because  what  took  place 
on  the  25th  and  26th  of  December  amounted  to  a  danatio 
mortis  causa  of  these  three  sums  of  stock.  As  regards  that, 
I  said  in  the  course  of  the  argument  that  I  should  hold  that 
such  stock  is  not  the  subject  of  a  donatio  mortis  causa  at  all, 
and  I  found  this  my  judgment  upon  the  case  of  Ward  v. 
Turner  {^\  before  Lora  Hardwicke,  which  I  think  applicable 
to  the  case,  holding,  as  I  do,  notwithstanding  that  modern 
cases  have  gone  very  far  beyond  the  earlier  cases  as  to  do- 
nations mortis  cau^a,  that  the  law,  if  it  is  to  be  further  ex- 
tended, must  be  so  extended  by  a  higher  tribunal.  I  consider 
that  stock  of  this  description  is  not  substantially  distinguish- 
able from  South  Sea  Annuities.  I  also  sagr  that  in  this  par- 
ticular case  the  plaintiff  has  a  further  difficulty  in  her  way 
as  to  these  sums  of  stock,  namely,  Was  the  transaction  ever 
intended  to  be  a  donatio  mortis  causa  at  all  ?  As  to  that, 
my  impression  is  that  it  never  was  meant  to  be  anything  of 
the  kind,  but  that  it  was  meant  to  be.  a  completing  of  the 
imperfect  gift — that  it  was  meant  to  be,  but  was  not  effect- 
ual as,  a  clothing  of  the  supposed  or  believed  ownership  of 
484]  the  plaintiff,  then  existing  by  reason  of  the  gift  of  *the 
debenture  (supposing  that  to  be  established),  witn  the  pos- 
session of  the  document,  which  had  gone  out  of  and  was  not 
then  in  her  possession.  What  Sarah  Taylor  in  her  evidence 
says  as  to  that  in  paragraph  8  of  her  first  aflSidavit  is  this : 
''Shortly  afterwards,  or  the  same  day,  my  mistress  came 
down  into  the  sitting-room,  and  I  heard  her  say  to  the  said 
Edward  Moore,  who  had  come  in:  'Oh,  Edward,  I  was 
going  to  send  Sarah  into  the  warehouse.     Master  has  been 

(•)  2  Ves.  Sen.,  431. 
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asking  if  I  have  got  my  London,  Chatliam  and  Dover 
papers.'  He  said,  TU  go  and  fetch  them.'  My  mistress 
returned  upstairs,  and  Edward  Moore  brought  in  some  pa- 
pers, and  handed  them  to  me,  and  I  took  them  to  my  mas- 
ter's bedroom,  and  gave  them  to  my  mistress."  She  there 
speaks  of  my  London,  Chatham  and  Dover  Railway  papers, 
that  is  to  say,  she  had  said  that  she  had  not  got  them.  Her 
husband  was  anxious  she  should  have  these  documents  in 
her  possession,  which  she  had  not  then,  and  he  was  anxious 
that  she  should  have  them  as  being  at  that  time  the  owner 
of  them ;  therefore  they  were  put  in  her  hands  as  such, 
and  there  was  no  idea  whatever  of  making  a  new  gift  or 
a  new  transaction,  and  no  idea  of  any  incompleteness  of 
title  which  wanted  perfecting,  beyond  having  possession  of 
the  documents  in  respect  of  the  supposed  existing  separate 
ownership  of  the  property  itself.  Therefore  it  rather  ap- 
pears to  me  that,  treating  the  subject-matter  as  capable  of 
a  gift  as«*  donatio  mortis  causa^  the  plain tiflf's  case  fails  on 
that  ground.  In  the  case  of  Farquharson  v.  Cave  (*),  before 
Vice-Chancellor  Knight  Bruce,  an  attempt  of  the  same  kind 
was  made  and  failed.  I  do  not  at  all  say  there  may  not  be 
cases  of  incomplete  gifts,  where  you  may  make  out  that  the 
party  on  his  death-bed  meant  to  do  that  which  would  oper- 
ate, if  necessary,  as  a  donatio  mortis  causa.  I  do  not  mean 
to  say  that  you  could  not  have  a  case  of  that  kind,  but  the 
evidence  in  this  case  does  not  satisfy  my  mind  that  that  was 
at  all  what  was  intended,  and  I  take  it  that,  in  order  to 
make  out  such  a  case,  you  must  establish  that  it  was  the 
intention  of  the  party  that  it  should  operate  as  a  donatio 
Tnortis  causa^  if  ;t  did  not  operate  in  any  other  way.  There- 
fore, on  all  these  grounds,  i  hold  that  the  plaintiff  has  failed 
to  make  out  her  case  with  regard  to  the  three  sums  of  rail- 
way debenture  stock. 

*The  other  part  of  the  case  relates  to  the  deposit  [485 
note,  and  the  first  question  which  is  raised  as  to  that  is 
whether  it  can  be  the  subject  of  a  donatio  mortis  causa.  It 
has  been  suggested  and  submitted  to  me  by  Mr.  Lindley 
that  it  cannot,  and  that,  although  it  has  been  decided  to  be 
capable  of  such  a  gift,  the  decision  is  not  warranted  by 
earlier  authorities,  upon  which  the  particular  decision  must 
be  taken  to  have  been  founded.  I  nave  said  in  the  course 
of  the  argument — and  to  that  I  adhere — that,  its  having 
been  actually  decided  by  the  late  Master  of  the  Rolls  in 
AmiSY.  Witt{^\  I  shall  not  disturb  that  decision.  If  that 
decision  is  to  be  disturbed,  it  must  be  disturbed  by  a  higher 

(•)  2  Coll.,  856.  g)  33  Beav.,  619. 
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authority  than  mine.  I  proceed,  therefore,  to  deal  with  the 
case  upon  the  assumption  that  a  deposit  note  is  capable  of 
being  made  the  subject  of  a  donatio  mortiB  causa.  Then  it  is 
said,  supposing  that  to  be  so,  that  it  was  intended  here  to  be 
a  §ift  out  and  out,  and  that  it  is  in  fact  a  case  of  imperfect 
gitt  iTiter  vivos^  and  not  a  case  of  a  donatio  mortis  ca/wsa. 
It  is  said  that,  according  to  the  evidence  of  the  lady  herself, 
it  was  meant  to  be  a  gift  to  her  absolutely,  and  that  the  tes- 
tator was  disappointed  that  she  had  not  sent  and  got  the 
money  at  once  without  waiting  until  his  death,  which  she 
would  have  done  if  the  gift  was  intended  to  be  one  con- 
ditional upon  his  not  surviving.  Upon  this  part  of  the  case 
I  am  with  the  plaintiff.  I  think  that  having  regard  to  the 
testator's  state  of  health,  although  he  may  have  been  quite 
willing  that  his  wife  should  go  and  get  the  money  at  once 
from  the  bankers,  that  it  is  not  inconsistent  with  this  that 
the  gift  itself  should  be  a  gift  conditional  upon  his  not  sur- 
viving his  then  illness.  I  tnink  that  was  the  real  character  of 
the  gift,  and  that  if  the  man  had  recovered,  the  deposit  note 
would  have  had  to  be  returned,  or  the  money,  if  received, 
would  have  had  to  have  been  paid  over.  I  think  that  that 
is  the  correct  way  of  viewing  the  transaction.  Then,  sup- 
posing that  to  be  the  transaction,  it  is  said  that  the  gift  itself 
IS  not  sufficiently  established  to  entitle  the  partv  to  the 
benefit  of  it.  There  is  a  conflict  of  evidence,  rfo  doubt,  as 
to  some  part  of  the  statement  on  behalf  of  the  plaintiff  witli 
regard  to  what  took  place  when  the  testator's  brother  Charles 
and  his  wife  were  present,  and  with  regard  to  what  took 
place  afterwards  when  James  was  present,  there  is  a  contro- 
486]  versy  and  a  dispute,  *but  notwithsta^ding  that,  it  ap- 
pears to  me  that  there  is  sufficient  evidence  of  the  actual  gift 
of  this  deposit  note  by  the  testator,  that  is,  by  the  husband 
to  the  wife.  The  wife  deposes  to  it ;  she  is  confirmed  ex- 
pressly by  the  servant,  who  speaks  very  clearly  to  the  fact 
of  its  being  given  by  the  deceased  to  his  wife,  and  that  is 
consistent  with  the  fact  of  the  deceased  having  sent  to  the 
warehouse  for  this  note,  and  handing  it  over  to  her  instead 
of  letting  it  remain  there,  and  I  cannot  accept  as  a  sufficient 
explanation  the  suggestion  that  it  was  sent  for  either  for 
safe  custody  or  because  the  wife  was  appointed  executrix, 
and  the  testator,  contemplating  death,  was  thinking  she 
might  as  well  have  it  at  once,  and  that  it  would  come  into 
her  possession  as  executrix.  I  do  not  know  why  he  should 
have  selected  her  to  have  the  custody  of  it ;  she  was  execu- 
trix and  the  defendant  was  executor ;  they  were  jointly  ex- 
ecutors.    I  do  ngt  see  any  reason  to  doubt  the  evidence  of 
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the  servant,  Sarah  Taylor,  as  to  this,  and  it  was  a  very  natu- 
ral thing  that  the  testator  should  have  desired  to  give  this 
note  out  and  out  to  the  wife,  although  he  had  made  her  ten- 
ant for  life  of^the  whole  of  his  property  under  his  will.  I 
believe  the  evidence  of  Sarah  Taylor ;  and  say  nothing  as 
to  whether  or  not  I  credit  the  evidence  of  the  defendant  and 
his  brother  and  the  wife  of  the  brother.  Holding,  as  I  do, 
upon  the  authorities,  that  the  deposit  note  was  capable  of 
being  made  a  donatio  mortis  causa^  and  considering  that  it 
is  made  out  that  it  was  in  fact  so  given,  I  decide  that  the 

Slaintiflf  has  established  her  title  to  the  deposit  note.  The 
eclaration  must  therefore  be,  that  the  railway  stock  forms 
part  of  the  testator's  assets,  and  that  the  deposit  note  is  the 
property  of  the  plaintiff.  The  costs  must  come  out  of  the 
estate. 

Solicitors  for  the  plaintiff :  Messrs.  Sevan  cfi  Daniell. 
Solicitor  for  the  defendant :  Mr.  F.  C.  Oreenfleld. 


See  8  Eng.  Rep.,  718,  and  note,  and 
in  addition  to  the  cases  there  cited, 
Lloyd  ▼.  Pughe,  4  Eng.  Rep.,  775  ; 
Blaudel  v.  Loeke,  52  N.  H.,  238  ;  Miruyr 
V.  Rogers,  40  Conn.,  512. 

See  also  2  Eng.  Rep.,  793,  note,  and 
in  addition  to  cases  there  cited,  Carr 
V.  Saioicai/,  ia5  Mass.,  543 ;  S.  C, 
second  appeal.  111  Mass.,  24  ;  Loew  v. 
Stacker,  68  Penn.  St.,  231;  7  Am. 
Law  Rev.,  76-77;  Dmn  v.  Carruth, 
108  Mass.,  242  ;  Longstaff  v.  RevMon, 
11  Eng.  Law  and  Eq.  Rep.,  267; 
Phelps  V.  Pond,  23  N.  Y.  Rep.,  70. 

In  this  country  the  principal  case  so 
far  as  it  holds  that  the  gift  of  railway 
stock  was  invalid,  and  that  such  stock 
i^  not  the  subject  of  gift,  would  not  be 
f ol  lowed.  As  will  be  liereaf ter  shown  it 
is  doubtful  whether  the  principal  case  is 
in  accordance  with  the  cases  in  England. 

To  render  a  gift  inter  vivos  valid, 
there  must  be  a  positive  change  of  pos- 
session, so  that  the  donor  is  in  no  posi- 
tion to  repossess  himself  of  the  subject 
matter  of  the  gift,  or  to  recall  it :  Little 
V.  Willetts,  55  Barb.,  125 ;  Brewer  v. 
Harvey,  72  ^.C,  176. 

But  see  Hardy  v.  Baker,  West's 
Chy.,  519. 

The  delivery  must  be  perfect  and 
complete  during  the  lifeti/ne  of  the  do- 
nor. A  delivery  after  his  death,  thougli 
by  his  directions,  is  invalid  :  McOrath 
v.  Reynolds,  116  Mass.,  566. 

Although  it  seems  in  gifts  eatisa 
mortis  a  co/Uinucd  charge  may  not  in 


all  cases  be  necessary  ;  Burr  v.  Cooper, 
45  Barb.,  9. 

But  see  Hardy  v.  Baker,  West's 
Chv.,  519. 

One  who  had  entered  the  military 
service  during  the  late  war,  a  short 
time  before  starting  for  the  army,  in 
which  he  died,  said  to  a  friend,  in  re- 
gard to  a  gun  which  ho  had  loaned  to 
that  friend,  **  Well,  if  I  never  return 
you  may  keep  the  gun  as  a  present 
from  me."  Upon  a  suit  by  his  adminis- 
trator for  the  recovery  of  the  gun : 
Held  that  the  facts  did  not  make  a  gift 
either  inter  vivos  or  causa  moitis : 
Smith  V.  Dorsey,  38  Ind.,  451  ;  DexJiH' 
mer  v.  Gautier,  5  Robertson,  216 ; 
Irish  V.  Nutting,  47 Barb.,  870  ;  Gourley 
y.  LinHntngler,  51  Penn.  St.  Rep,  345. 

To  constitute  a  valid  gift  donatio 
mortis  causa,  four  things  are  necessary: 

1.  It  must  be  made  with  a  view  to 
the  donor's  death:  Grymes  v.  Hone, 
49  N.  Y.,  17  ;  Cfuimpney  v.  BUinchard, 
89  N.  Y.,  Ill  ;  Duffltid  v.  Elms,  1 
Sim.  &  Stu.,  240,  and  note  to  Banks's 
Am.  ed. ;  Stainland  v.  Willfdt,  3  Mac- 
Naghten  &  Gordon,  664,  and  Mr.  Per- 
kins's note  to  Am.  ed. 

2.  The  donor  must  die  of  that  ailment 
or  peril :  Grytnes  v.  Hone,  49  N.  Y. , 
17;  Irish  v.  Nutting,  47  Barb..  870; 
Champney  v,  Blandiard,  39  N.  Y., 
Ill ;  Buffleld  v.  Ehves,  1  Sim.  &  Stu., 

240,  and  note  to  Banks's  Am.  ed. 

3.  There  must  ba  a  delivery  in  fact 
as  distinguishui  froai  a  mjre  promise 
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or  intention  to  give  :  Orymes  v.  Hone, 
49  N.  Y.,  17;  Cooper  v.  Burr,  45  Barb., 
9  ;  Hardy  v.  Baker,  West's  Chy.  Rep., 
519;  Bnnk  v.  Guild,  43  How.  Prac. 
Rep.,  289  ;  Champney  v.  Blanchard, 
89  N.  Y.,  Ill  ;  Taylor  v.  Staples,  8 
Rhode  Island,  170 ;  Jones  v.  Lock,  L. 
R.,  1  Chy.,  25. 

Even  thoagh  at  the  time  the  subject 
of  the  gift  be  beyond  the  donor's  reach: 
Case  V.  Dennison,  9  Rhode  Island,  88. 
Although  where  the  property  is  not 
tangible,  as  where  an  indorsement  of 
part  of  an  indebtedness  is  made  upon 
a  mortgage  no  other  delivery  can  be 
made  :  Brown  v.  McCormick,  28  Mich., 
221. 

But  a  symbolical  delivery  may  be 
sufficient :  Cooper  v.  Burr,  45  Barb.,  9; 
see  Jones  v.  Lock,  L.  R.,  1  Chy.,  25. 

4.  There  must  be  an  acceptance  by 
the  donee :  Brink  v.  O^uUd,  48  How. 
Prac.  Rep.,  289. 

See  the  case  of  a  baby  :  Jones  v. 
Lock,  L.  R.,  1  Chy.  App.,  25,  which 
really  went  upon  the  ground  that  the 
father  did  not  part  with  the  property. 

To  constitute  a  valid  gift  inter  vivos, 
there  must  be  an  absolute  delivery.  If 
it  be  coupled  with  a  condition  upon  the 
happening  of  which,  the  donor  is  to  re- 
sume possession  of  the  subject  of  the 
gift,  it  is  invalid  :  Irish  v.  Nutting,  47 
Barb. ,  370;  Smith  y.Dorsey,  38  Ind. ,451 ; 
Dexlieimery.  Gautier,  5  Robertson,  216, 
34  How.  Prac.  Rep.,  472;  Gourleyv. 
Linsingbigler,  51  Penn.  St.,  345  ;  Wood- 
ruff v.  Cook,  25  Barb.,  505. 

See  WUliams  v.  FUch,  18  N.  Y.,  546. 

An  absolute  gift,  which  will  divest 
the  donor's  title,  requires  the  renunci- 
ation on  his  part,  and  the  acquisition 
on  the  part  of  the  donee,  of  all  the  title 
to,  and  interest  in,  the  subject  of  the 
gift :  Irish  v.  Nutting,  47  Barb.,  370  ; 
Smith  V.  Dorsey,  38  Ind.,  451 ;  Dex- 
Jmmsr  v.  Gautier,  5  Robertson,  216, 
34  How.  Prac.  Rep.,  472  ;  Gourley  v. 
LindnJbigler,  51  Penn.  St.  Rep.,  345. 

A  total  exclusion  of  the  power  or 
means  of  resuming  possession  by  the 
donor  is  not  necessary:  Cooper  v.  Burr, 
45  Barb.,  9. 

But  where  A.  promised  to  give  a 
bank  certificate  toB.,  andB.  afterwards 
found  the  certificate  in  a  room  usually 
occupied  by  him  and  A.,  held  that  this 
was  not  sufficient  to  show  a  delivery  of 
the  certificate :  Buschian  v.  HugJiart, 
28  Ind.,  449. 


So  long  as  there  is  a  locus  penitentia 
a  gift  may  be  revoked :  Taylor  v. 
Staples,  8  Rhode  Island,  176,  5  Am. 
Rep.,  559. 

Delivering  an  assk^nment  of  stocks 
to  a  third  person,  to  to  delivered  to  the 
donee  on  the  donor's  death,  constitutes 
a  valid  gift :  Grymes  v.  Hone,  49  N.  Y. , 
17. 

See  Waiiams  v.  MtcJi,  18  N.  Y.,  546. 

It  is  a  sufficient  delivery  to  constitute  a 
valid  gift  to  a  married  woman  of  house- 
hold furniture  in  the  possession  and 
use  of  herself  and  family,  where  one 
who  has  just  purchased  under  a  chaUel 
mortgage  made  by  her  husband,  point- 
ing out  certain  of  the  articles  to  the 
wife,  says  to  her,  **  I  give  you  theso 
and  all  the  property  I  have  purchased 
this  day  ":  Allen  v.  Cotcan,  23  N.  Y., 
502.  reversing  28  Barb.,  99. 

Such  property  remaining,  after  the 
gift,  in  the  house  occupied  by  the  hus- 
band and  wife  together,  is  to  be  deemed 
in  the  possession  of  the  wife,  and  is  not 
liable  to  execution  against  the  husband: 
Allen  V.  Cowan,  23  N.  Y.,  502,  reversing 
28  Barb.,  99  ;  Cooper  v.  Burr,  45  id.,  ». 

A  deed  may  be  delivered  to  a  third 
person  for  and  on  beh^f  of  the  grantee 
and  if  unconditional  will  take  effect 
instanter :  Brown  v.  Austin,  35  Barb., 
341,  23  How.  Prac  R«p..  394  ;  Bawson 
V.  Fox,  65  Illinois,  202  ;  HiU  v.  Steven- 
son, 63  Maine,  364. 

And  so  a  deed  may  be  delivered  to  a 
third  person  to  take  effect  on  the  death 
of  the  grantor,  and  to  be  then  delivered 
to  the  grantee  :  Tooley  v.  Dibble,  2 
HUl,  641 ;  Goodell  v.  Pierce,  2  Hm, 
659 ;  Nottbeck  v.  WiUcs,  4  Abb.  Prac 
Rep.,  315. 

Though  if  not  actually  delivered  to 
the  grantee  or  to  some  one  in  his  behalf 
it  would  be  invalid  :  Jackson  v.  Leek, 
12  Wend.,  105  :  see  Can-  v.  SiUovoay, 
111  Mass.,  24. 

If  a  deed  is  made  and  acknowledged 
by  a  father  to  his  son  for  a  part  of  his 
land  but  remains  for  seven  years,  and 
during  the  lifetime  of  the  father,  in  his 
house,  where  the  son  has  a  home  in  the 
meanwhile,  and  is  not  recorded  until 
after  the  father's  death,  it  is  incumbent 
upon  the  son  to  prove  the  actual  deliv- 
ery of  it  to  hitn  in  his  father's  lifetime: 
Doe  V.  ^ife«,  4  Houston,  (Del.),  87. 

Where  a  father  gave  his  daughter 
then  of  age  and  living  in  his  family, 
a  female  calf,  whose  dam  had  died,  if 
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she  would  bring  it  ap,  and  slie  brought 
it  up  by  hand,  and  it  was  fed  on  the 
father's  farm,  and  after  it  became  a 
cow  the  milk  was  used,  in  his  family, 
and  no  charge  was  made  by  the  father 
for  the  boara  of  the  daughter  or  for  the 
keepinfi^  of  the  cow,  nor  by  the  daae;h- 
ter  for  her  work  or  for  the  milk  of  her 
cow,  it  was  held,  that  there  was  suffi- 
cient proof  of  a  gift  and  delivery  to 
show  property  in  the  daughter,  as 
against  a  creditor  of  the  father :  Mar- 
triehe  v.  LmflM,  21  Pick.,  825  ;  Brown 
V.  Austin,  85  Barb.,  341 ;  Childa  v.  Can- 
nor,  88  N.  Y.  Superior  Ct.  Rep.,  471. 

As  to  what  constitutes  a  valid  deliv- 
ery and  what  does  not,  and  what  is  suffi- 
cient proof  or  gift,  see  Westerlo  v.  De- 
fhUt,  36  N.  Y.,  840,  reversing  85  Barb., 
216  ;  Br(nim  v.  Braum,  28  Barb.,  565 ; 
Walter  v.  Hodge,  2  Swanston's  Chy., 
97 ;  Buaehian  v.  HugTiart,  28  Ind.,  449. 

A.,  a  depositor  in  a  savings  bank, 
delivered  to  B.  her  bank  book  and  an 
order  for  the  payment  of  the  whole  de- 
posit, for  the  purpose  of  transferring 
the  money  to  B. :  Held,  that  although 
B.  did  not  present  the  bank  book  and 
order  to  the  bank  till  after  A.'s  death, 
the  transfer  to  her  was  complete  as 
against  the  next  of  kin  of  A. :  Kimball 
V.  Leland,  110  Mass.,  825 ;  Cooper  v. 
^ttrr,  45  Barb.,  9  ;  TUlinghagtY.WTiea- 
ton,  8  Rhode  Island,  621,  S.  C.  6  Am. 
Rep.,  621 ;  Fomjt.  LoweU,  etc..  Ill  Mass. 
285  ;  HiU  v.  Stevenean,  68  Maine,  864. 

So  certificates  of  stock  and  other  non- 
negotiable  choses  in  action  will  pass  by 
deBvery:  West&rlo  v.  Detntt,  36  N.  Y. 
Rep.,  840,  reversing  85  Barb.,  215; 
Walah  V.  Sexton,  55  Barb.,  251 ;  Paine 
v.  Hunt,  40  Barb.,  75. 

Otherwise  at  one  time  in  England : 
IhbMeld  V.  Eltoes,  1  Sim.  &  Stu.,  240, 
and  note  to  Banks's  Am.  ed.,  although 
the  case  was  subsequently  reversed  in 
the  House  of  Lords :  DuMeld  v.  Mtoes, 
IBligh'sRep.,  N.8.,497. 

Except  as  against  antecedent  cred- 
itors, a  gift  of  personal  property  by  a 
husfcMuid  to  his  wife  is  valid  without 
the  aid  of  the  married  woman's  acts : 
Kelly  V.  Campbell,  2  Abb.  Ck)urt  App, 
Dec.,  492 ;  Childe  v.  Connor,  88  N.  Y. 
Superior  Ct.  Rep.,  471 ;  Bent  v.  Bent, 
44  Vermont,  555  ;  Lannoy  v.  Lannoy, 
MacNaghten's  Select  Cases,  185,  marg.; 
BabeocSy.  EckUr,  24  N.  Y. .  628  ;  BM^ 
win  V.  Ryan,  8  N.  Y.  Supr.  Ct.  Rep.,  251. 

See  lAtOe  v.  WiOetts,  87  How.  Pr.,  481. 
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Where  real  estate  has  been  purchased 
by  the  joint  eamingfs  of  husband  and 
wife,  and  the  title  tuten  in  the  name  of 
the  wife  alone,  an  equity,  by  way  of 
trust,  may  be  deduced  for  the  benefit 
of  the  husband.  In  a  petition  for  di-  < 
vorce  by  the  wife  in  which  no  alimony 
is  askeo,  and  a  cross  bill  by  the  hus- 
band charging  adultery  by  the  wife, 
and  that  the  property  was  acquired 
since  the  marriage  by  their  joint  earn- 
ings, the  divorce  was  granted  upon  his 
petition.  Still  it  was  neld,  that  under 
the  ninth  section  of  the  statute  regu- 
lating divorces,  the  court  has  power  to 
set  off  to  the  wife  such  part  of  the 
property  as  may  be  reasonable,  in  view 
of  the  resources  and  circumstances  of 
the  husband:  Ja^ckson  v.  Jaekeon,  1 
MacArthur,  84. 

In  cases  where  the  husband  retains 
sufficient,  according  to  all  the  ordinary 
vicissitudes  of  business,  to  pay  all  his 
debts,  it  is  a  question  of  fact  whether  a 
a  transfer  by  nim  to  his  wife  was  made 
with  intent  to  defraud  his  creditors,  al- 
though such  a  transfer  would  prebably 
be  held  invalid  as  to  antecedent  cred- 
itors :  Dygert  v.  Bemeraehnider,  92  N. 
Y.  Rep.,  692,  89  Barb.,  417 ;  PhiUips  v. 
Wooster,  86  N.  Y.,  412;  Newman  v. 
CordeU,  48  N.  Y.,  448 ;  WdUer  v.  Lofne, 

1  MacArthur,  275  ;  Offutt  v.  King,  Id.. 
812  ;  MitcheU  v.  8eUt,  Id.,  480 ;  Bafrkffr 
V.  Barker,  2  Am.  Law  Times  Rep.,  N.  S., 
886,  S.C.  2  Washington  Law  Reporter, 
288 ;  Davi8  v.  Boms,  25  Cirattan  (Va.), 
587. 

See  Adlard  v.  Adlard,  65  III,  212. 

The  surrender  by  a  creditor  on  his 
death-bed  of  a  borid  and  mortgage  is 
a  valid  gift  and  extinguishment  of  the 
debt :  Hunt  v.  Beach,  5  Madd.,  851. 

Otherwise  of  the  mortgage  without  • 
the  bond,  for  the  mortgage  is  a  mere 
incident  to  the  principal  deot,  the  bond  : 
Buret  V.  Beach,  5  Madd.,  851. 

Or  of  a  bond  which  has  been  merged 
in  a  judgment :  Patterson  v.  WiUicms, 
Lloyd  &  Gould,  Temp.  Plunkett,  95. 

So  the  indorsement  upon  a  bond  or 
note  of  a  portion  of  the  amount  thereof 
may  be  held  to  be  a  valid  jrift  and  ex- 
tinguishment pro  tanto :  Srown  y,Mc- 
(7<?rmicA;,  28Mich.,  221. 

The  facts  may  be  found  from  sur- 
rounding circumstances :  Orymes  v. 
Hone,  49  N.  Y.,  17 ;  KeUy  v.  CampbeU, 

2  Abb.  Court  App.  Dec.,  492  ;  Cooper  v. 
Burr,  45  Barb.,  9. 
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The  mere  delivery  of  money  by  a 
husband  to  his  wife  would  not,  how- 
ever, warrant  a  finding  that  he  Intended 
to  give  it  to  her:  Adlard  v.  Adlard, 
65  Qlinois,  212. 

In  order  to  warrant  a  finding  that  mon- 
ey so  delivered  .and  invested  in  the 
wife's  name  with  husband's  knowledge 
was  intended  as  a  gift,  the  amount 
must  be  a  reasonable  provision  for  the 
wife  ;  otherwise  it  will  not  be  intended 
as  a  gift :  Adlard  v.  Adla/rd,  65  Illi- 
nois, 212  :  Jaclaan  v.  Jackson,  1  Mac- 
Arthur,  84 

But  the  evidence  should  be  such  as 
to  satisfy  the  court  not  only  that  the 
donor  said  and  did  what  was  necesd^ry 
to  constitute  a  valid  gift,  but  that  it 
was,  in  very  deed,  his  intention,  at  the 
time,  to  part  with  his  own  property  in 
it,  and  bestow  it  upon  the  donee  for 
his  independent  and  individual  use : 
Trowbridge  v.  Holden,  58  Maine,  117 ; 
Walt&r  V.  Hodge,  2  Swanston's  Cliy., 
97 ;  Thompson  v.  Heffeman,  4  Drury  & 
Warren,  285;  Cornahan  v.  Orier,  15 
Moore's  P.  C,  215  ;  Buschian  v.  Hugh- 
art,  28  Ind.,  449. 

Although  a  valid  gift  may  be  made 
by  one  not  able  to  speak :  jDuffleld  v. 
JSlwes,  1  Bli^h's  Rep.,  N.S.,  497. 

In  case  a  gift  be  valid,  a  court  of  equi- 
ty may  compel  the  personal  representa- 
tive of  the  donor  to  indorse  a  note  or 
to  do  any  other  act  necessary  to  pass 
the  title  as   against  a  third  person ; 


Trowbridge  v.  Holden,  58  Maine,  117; 
Hill  V.  Stevenson,  63  Maine,  364. 

Or  may  be  compelled  to  allow  the  do- 
nee to  maintain  an  action  in  his  name 
for  the  benefit  of  the  donee :  JFoss  v. 
Lotceli,  eir,..  Ill  Mass.,  285. 

And  if  the  donee  and  the  personal  rep- 
resentative  be  in  mutual  error  as  to  the 
ownership  of  the  subject  of  the  gift,  and 
the  representative  receive  the  same  or 
payment  thereof,  he  is  bound  to  refund 
the  amount  thereof  to  the  donee  :  Weat- 
erlo  V.  DeiPitt,  36  N.  Y.,  340,  reversing 
85  Barb.,  215. 

But  equity  will  not  interfere  or  com- 
pel the  carrying  out  of  a  mere  intent  to 
give,  or  what  is  an  inchoate  right  : 
Taylor  v.  Staples,  8  Rhode  Island,  176, 
5  Am.  Rep.,  559. 

If  the  donee  of  a  gift  donatio  mortis 
causa  recover  the  donee  is  held  to  be  a 
trustee  of  the  subject  of  the  gift  for 
his  benefit :  Stainland  v.  WUI^tt,  8  Mac- 
Naghten  &  Gordon,  664,  and  Mr.  Per- 
kins's note  to  Am.  ed. 

The  declarations  of  the  donor,  after 
the  gift  is  perfected  by  delivery,  of  her 
wishes  and  views  in  regard  to  her  prop- 
erty and  the  donee,  inconsistent  with 
the  gift,  are  inadmissible :  KimhaU  v. 
Leland,  110  Mass  ,  325  ;  Woodruff  v 
Cook,25BeLTb,,  505. 

Although  the  declarations  of  the  do- 
nor maybe  given  in  evidence  against 
his  representative :  Dean  v.  Dean,  43 
Verm.,  337. 


[Law  Reports,  IS  Equity  Cases,  487.] 
V.C.H.,  June  6,  1874. 

487]  *Knioht  V.  Kkight. 

[1872    K.     66.] 
Wifis  Equity  to  a  Settlemeni — Htisband  defaulting  Executor, 

Where  a  testatrix  gave  her  residue  among  four,  and  appointed  the  husband  of  one 
of  them  sole  executor,  from  whom,  on  the  accounts  being  taken,  there  was  found  due 
a  large  balance  which  he  was  unable  to  pav : 

nSd^  that  the  husband  being  indebted  to  the  estate,  and  therefore  disentitled 
to  receive  anything,  no  eauity  to  a  settlement  arose  in  favor  of  the  wife. 

Otbom  V.  Morgan  (*)  followed. 

Lucy  Jephs,  by  her  will,  dated  the  30th  of  August,  1870, 
after  giving  a  few  legacies,  directed  her  executor,  as  soon  as 
coaveaiently  might  be  after  her  decease,  to  convert  the  resi- 

(»)  9  Hare,  432. 
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due  of  her  estate,  whatever  it  might  be,  into  cash,  and  to 
divide  the  proceeds  equally  among  her  brother  and  sisters 
for  their  own  absolute  use  and  benefit. 

The  testatrix  appointed  R.  G.  Knight  her  sole  executor, 
and  died  on  the  27th  of  September,  1870.  R.  Ot.  Knight 
proved  the  will  on  the  28th  of  October,  1870,  and  got  in  the 
ffreater  part  of  the  personal  estate,  and  paid  the  debts  and 
funeral  and  testamentary  expenses  of  tne  testatrix.  The 
testatrix  had  one  brother  and  three  sisters  living  at  her 
death,  of  whom  Sarah  Knight  was  the  wife  of  the  executor, 
R.  G.  Knight.  On  the  3d  of  November,  1871,  a  bill  was 
filed  by  the  brother,  P.  J.  Jephs,  and  two  of  the  sisters  of 
the  testatrix,  against  the  executor  and  his  wife,  for  an  ad- 
ministration of  the  estate.  On  the  6th  of  December,  1872, 
Sarah  Knight,  the  wife  of  the  executor,  and  sister  of  the 
testatrix,  hied  a  bill  against  her  husband  for  an  administra- 
tion of  the  estate,  and  on  the  14th  of  December,  1872,  ob- 
tained the  common  administration  decree,  with  one  or  two 
special  inquiries.  The  suit  of  Jephs  v.  Knight  was  subse- 
quently stayed,  and  the  conduct  of  the  cause  of  Knight  v. 
knight  was  given  to  the  plaintiff  in  the  other  suit. 

On  the  6th  of  May,  1874,  the  Chief  Clerk  made  his  certifi- 
cate, *whereby  he  found  that  the  defendant,  R.  G.  [488 
Knight,  had  received  assets  to  the  amount  of  £2,629  16^.  6^2., 
and  was  entitled  to  be  allowed  £1,544  2^.,  leaving  a  balance 
due  from  him  of  £985  13^.  M,  on  that  account.  The  Chief 
Clerk  further  found  that  he  had  paid  all  the  debts,  and  also 
the  following  sums : 

£ 
To  P.  J.  Jephs,  brother  of  the  testatrix     .    460 

To  himself  in  right  of  his  wife 81 

To  testatrix's  sister  Maria  and  her  husband    402 

To  testatrix' s  remaining  sister,  Mary  Ann,  )      ^oo     a     a 

and  her  husband ) 

He  found  also  that  the  assets  consisted  of  the  said  balance 
due  from  the  executor  of  £985  13*.  56^.,  a  sum  of  £667  9^.  8d. 
consols,  and  £11  6^.  V)d.  cash  standing  to  the  credit  of  the 
cause  of  Knight  v.  Knighi. 

The  case  now  came  on  upon  further  consideration,  the 
only  question  being  whether  the  plaintiff  could  enforce 
her  equity  to  a  setuement  notwithstanding  her  husband's 
default. 

Mr.  Waller y  Q.C.,  and  Mr.  Bunting^  for  the  plaintiff: 
The  wife  in  this  case  is  entitled  to  her  equity  to  a  settlement, 
although  her  husband  is  indebted  to  tne  estate.  The  real 
question  is,  in  what  way  the  property  came  into  the  defen- 
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dant's  possession.  If  it  had  come  to  him  as  husband  it 
mi^ht  be  contended  that  he  had  reduced  it  into  posssssion. 
It  is  quite  certain  here  that  the  whole  property  came  to  his 
hands  simply  as  executor,  and  therefore  was  not  reduced 
into  possession  so  as  to  entitle  his  representatives  to  hold  it 
against  his  wife  in  case  she  survived  him :  Baker  v.  HdUi^) ; 
Wall  V.  Tomlinsoni*) ;  and  the  wife's  equity  to  a  settlement 
therefore  still  subsists.  The  fact  of  the  husband  bein^  in- 
debted to  the  estate  does  not,  therefore,  intercept  the  plain- 
tiffs right. 

Mr.  Oreene,  Q.C.,  and  Mr.  Jolliffe^  for  the  plaintiffs  in 
Jephs  V.  Knight,  having  the  conduct  of  this  suit:  The 
court  always  regards  the  right  of  the  wife  to  a  settlement  as 
discretionary.  In  some  cases  the  whole  fund  is  settled, 
489]  *and  in  others,  as  in  Oiacometti  v.  Prodgers(^\ 
nothing  is  given  to  the  wife.  In  every  case  the  amount  set- 
tled depends  on  the  special  circumstances  of  the  case.  In 
this  particular  case  it  will  be  most  unjust  to  the  other  lega- 
tees, in  order  to  give  it  to  this  plaintiff,  to  take  any  portion 
of  the  small  fund  in  court  from  them,  who  wUl  in  any  case 
be  considerable  losers,  by  reason  of  the  misapplication  of  so 
large  a  part  of  the  assets. 

Sib  Charles  Hall,  V.C:  I  am  somewhat  surprised  that 
no  eirpress  authority  can  be  found  decisive  of  the  question 
raised  in  the  suit.  The  case  of  Baker  v.  Hall  (*)  has  been 
cited,  where  it  was  held  that  if  a  husband  enters  into  pos- 
session of  assets  in  the  capacity  of  executor  or  trustee,  and 
not  in  the  capacity  of  husband  of  a  legatee,  there  is  na  re- 
.duction  into  possession  of  the  wife's  share  to  prevent  it  com- 
ing to  her  in  the  event  of  her  surviving  him.  In  smother 
cited  case,  of  Wall  v.  Tomlinson  ('),  it  was  held  that  a  trans- 
fer of  East  India  Stock  to  the  husband  of  a  legatee,  merely 
as  a  trustee,  could  not  be  regarded  as  such  a  reduction  into 
possession  as  that  the  husband's  representatives  could  hold 
It  against  the  wife. 

But  those  cases  only  amount  to  this,  that  the  court,  when 
dealing  with  funds  actually  existing,  considers  whether  they 
have  been  in  the  husband's  hands  in  his  capacity  of  executor 
or  as  husband.  In  each  case  the  question  is  one  of  fact. 
The  husband,  being  executor,  may  in  the  first  place  receive 
and  hold  the  property  in  his  character  of  executor,  but  after- 
wards he  may  retain  it  in  his  marital  right. 

Here  the  question  is  this  :  The  executor  is  the  husband  of 
one  of  the  residuary  legatees,  and  is  found  by  the  Chief 

(»)  \%  Vea.,  49Y.  (»)  16  Ves.,  413. 

(»)  Law  Rep.,  8  Ch,,  888. 
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Clerk,  on  taking  the  account,  to  be  considerably  indebted  to 
the  testator's  estate.  Nothing  has  as  yet  come  to  his  wife  ; 
then  is  it  competent  for  her  to  say  to  her  husband,  ''  You, 
as  between  yourself  and  the  otner  legatees,  cannot  claim 
anything  in  respect  of  my  share,  but  I,  as  one  of  the  resid- 
uary legatees,  claim  my  share  out  of  the  assets  that  are  in 
coujt  V^  Can  the  wife  say  that,  when  her  husband  being 
executor  has  not  discharged  his  liability  to  the  estate  i  It 
*seems  to  me  that  the  otner  legatees  may  rightfully  [490 
insist  that  no  part  of  the  existing  assets  shall  be  taken  by 
the  husband  so  long  as  anything  remains  due  from  him,  that 
the  wife's  equity  only  attaches  to  such  property  as  the  hus- 
band is  entitled  to  receive  in  his  marital  right,  and  that  there 
being  no  such  property,  there  is  no  such  equity  in  the  wife. 
In  Osborn  v.  Morgan  {^)  it  was  held  that  the  wife's  equity 
for  a  settlement  does  not  depend  on  any  right  of  property  in 
her,  but  rests  on  the  control  which  courts  of  equity  exercise 
over  property  falling  under  their  dominion ;  and  that  the  right 
to  a  settlement  is  an  obligation  which  the  court  fastens,  not 
upon  the  property,  but  upon  the  right  to  receive  it.  Where, 
therefore,  a  testator  gives  a  share  of  his  property  to  a  mar- 
ried woman  and  appoints  her  husband  executor,  the  hus- 
band becomes  primarily  responsible .  for  the  whole  estate, 
and  the  distribution  of  the  assets  must  proceed  on  that  foot- 
ing. The  defendant,  therefore,  so  long  as  he  is  indebted  to 
the  estate,  can  have  no  right  to  receive  in  right  of  his  wife 
any  part  of  the  assets,  and  consequently  no  equity  to  a  set- 
tlement of  any  part  of  the  assets  can  arise  to  the  wife. 

Solicitor  for  the  plaintiff :  Mr.  /.  O.  Shearman. 
Solicitor  for  the  defendant :  Mr.  T.  Alley- Jones. 

(»)  9  Hare,  432. 


[Law  Reports,  18  Equity  Cases,  490.] 
V.C.H.,  June  11,  12,  1874. 

Tewart  v.  Lawson. 

WUl — Tenant  for  lAfe  and  Remaindermen — TrmUet  to  pay  Debts  out  of  Hents — Bs» 
ceiver — Sales  of  parts  of  JSstaies — Tenant  for  Life  etUided  to  Possession, 

Testator,  who  died  in  1844,  devised  to  trustees  a  moiety  of  his  real  estates  upon 
trusts  for  his  son  for  life,  with  remainder  to  his  grandson  for  life  and  his  sons  in  tail, 
and  to  pay  all  his  debts  and  sums  of  money  as  he  should  owe  at  the  time  of  his  de- 
cease, whether  by  way  of  mortgage,  bond,  or  otherwise,  including  a  sum  of  £8,0()0 
charged  upon  the  estates ;  and  ne  directed  that  the  rents  and  profits  of  the  estates 
should  be  received  by  the  trustees  and  be  applied  in  liquidation  of  the  debts  until 
the  whole,  including  the  £8,000,  should  be  paid  ;  that  no  person  to  whom  any  entAto 
fur  life  or  in  tail  was  limited  should  be  entitled  to  the  rents  and  profits  until  the 
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estates  were  totally  disencumbered  and  clear  of  debts ;  and  that  the  trustees  should 
491]  invest  the  ^moneys  which  might  come  to  their  hands  upon  good  security  at 
interest  until  the  same  should  be  applied  in  payments  under  the  trusts.  A  receiver 
had  been  appointed.  The  whole  of  the  debts  hod  been  paid  excepting  the  X8,000, 
by  sales  of  parts  of  the  estates  under  orders  of  the  court,  and  there  was  an  accumala> 
tion  fund  in  court  sufficient  to  pay  the  £8,000.     On  adjourned  summons : 

Held,  that  the  receiver  must  be  discharged,  and  the  tenant  for  life  be  let  into  poft- 
eession  of  the  estAtes. 

Adjourned  Summons. 

John  Tewart,  who  died  on  the  19th  of  April,  1844,  by  his 
will,  in  March,  1842,  devised  to  trustees  a  moiety  of  his  real 
estates  at  Swinhoe,  after  certain  trusts  not  material  to  be 
mentioned,  to  his  son  for  life,  with  remainder  to  his  grand- 
son (the  plaintiff,  John  Edward  Tewart),  for  life,  with  re- 
mainder to  his  (the  plaintiffs)  first  and  other  sons  in  tail, 
with  remainders  over.  And  upon  trust  to  pay,  discharge, 
and  satisfy  his  (the  testator's)  funeral  expenses,  and  all  such 
debts  and  sum  and  sums  of  money  as  he  should  be  justly 
owing  or  indebted  at  the  time  of  his  decease  unto  any  per- 
sons or  person  whomsoever  on  mortgage,  bond,  or  otherwise, 
including  a  sum  of  £8,000  charged  upon  his  said  estates  at 
Swinhoe  by  a  certain  settlement ;  and  the  testator  declared 
that  it  was  his  express  will  and  meaning  that  the  rents  and 
profits  of  his  said  real  estates  should  from  time  to  time  be 
received  by  his  trustees,  and  be  applied  in  liquidation  of  the 
debts  he  might  owe  af  the  time  of  his  decease,  until  the 
whole  of  the  debts  of  every  description  then  due  by  him, 
including  the  said  sum  of  £8,000  so  charged  upon  his  said 
estates  at  Swinhoe  by  the  settlement,  should  be  fully  paid 
off  and  discharged  ;  and  that  no  person  to  whom  any  estate 
for  life  or  in  tail  was  limited  or  intended  by  or  in  pursuance 
of  the  will,  should  be  entitled  to  the  rents  and  profits  of  the 
same  estates,  or  of  any  part  thereof,  until  such  estates  were 
totally  disencumbered  and  clear  of  debt;  and  he  thereby 
directed  that  his  trustees  should  from  time  to  time  place  out 
and  invest  the  moneys  which  might  come  to  their  nands  by 
virtue  of  the  trusts  of  his  will  in  o*  upon  good  security  at 
interest,  and  from  time  to  time  call  in  the  money  so  to  be 
placed  out  or  invested,  and  to  place  out  or  invest  the 
same  in  or  upon  new  or  other  securities  of  the  like  nature 
at  interest,  until  the  same  should  be  applied  by  them  in 
any  payment  to  be  made  under  the  trusts  and  directions  of 
his  will. 

The  certificate  showed  that  the  whole  of  the  testator  s 
492]  debts  *had  been  paid,  with  the  exception  of  the  £8,000, 
by  sales  made  from  time  to  time  of  portions  of  the  real 
estates,  under  the  orders  and  directions  of  the  court ;  and 
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there  was  an  accumulated  fund  in  court  amply  sufficient  to 
pay  and  satisfy  the  £8,000.  A  receiver  had  been  appointed ; 
and  this  was  an  adjourned  summons  taken  out  by  the  plain- 
tiff John  Edward  Tewart,  the  tenant  for  life  under  the  will, 
asking  that  the  receiver  might  be  discharged,  and  that  he 
might  be  let  intopossession  of  the  real  estates. 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Ferrers^  for  the 
plaintiff:    The  testator's  debts  have  been  paid  out  of  the 

Sroduce  of  sales  of  portions  of  the  real  estates,  and  it  is  un- 
erstood  that  it  will  oe  contended  that  there  should  be  a  sum 
of  money  set  apart  to  recoup  the  residue  of  the  estates.  But 
are  the  directions  to  apply  the  rents  and  profits  to  the  pay- 
ment of  the  debts,  and  the  postponement  of  the  possession 
by  the  devisee  till  the  debts  be  all  paid,  such  as  amount  to 
a  direction  to  accumulate,  which  may  be  in  excess  of  the 

?eriod  of  twenty-one  years,  and  therefore  void  db  initio  f 
rusts  for  the  payment  of  debts  out  of  rents  and  profits  may 
be  good,  and  any  accumulations  of  the  rents  and  profits  for 
the  same  purpose  resemble  trusts,  and  will  be  good  within 
the  limits,  and  void  only  for  the  excess.  The  sales  were 
made  under  the  orders  of  the  court,  there  being  trusts,  how- 
ever, which  authorized  such  sales.  Those  sates  cannot  be 
disturbed.  The  estates  have  been  disencumbered,  and 
therefore  the  receiver  ought  to  be  discharged,  and  the  plain- 
tiff be  let  into  possession.  If  the  direction  be  not  a  trust  to 
accumulate,  which  is  void,  as  tending  to  create  a  perpetuity, 
then  it  is  submitted  that  the  case  comes  within  tne  39  &  40 
Geo.  3,  c.  98,  s.  1  (the  Thellusson  Act),  and  not  within  the 
exception  in  sect.  2.  A  case  falls  within  that  act  where  the 
provisions  made  by  a  testator  are  such  that  to  carry  them 
out  there  must  be  an  accumulation  beyond  twenty-one  years. 
It  was  said  that  the  accumulations  were  to  go  on  till  the 
estates  were  recouped.  If  it  had  been  so,  it  would  have 
been  void. '  But  the  direction  was  till  all  the  debts  be  paid, 
and  that  is  something  more  than  one  for  the  mere  payment 
of  debts,  and  so  far  as  it  is  that,  it  is  for  recouping,  and 
therefore  void.  But,  under  any  circumstances  beyond 
twenty-one  years  from  the  death,  in  1844,  the  accumulations 
ought  not,  it  is  submitted,  to  have  gone  on. 

nThey  referred  to  Wilson  v.  Hatliley  C) ;  Hawkins  [493 
on  wills (■) ;  Jarman  on  Wills (*) ;  and  otner  cases  there  men- 
tioned ;  Lewis  on  Perpetuities  (*) ;  Bacon  v.  Proctor  (*) ; 
Baieman  v.  HotchJcin  ().] 

(>)  1  Ru8S.  A  My.,  690.  (*)  Pago  687. 

O  Pages  120,  122.  (*)  T.  A  R.,  31. 

O  3d  ed.,  vol.  i.,  pp.  286,  287.  («)  10  Beav.,  426. 
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Mr.  Dickinson,  Q.C.,  and  Mr.  PetOy  for  parties  entitled  in 
remainder :  The  intention  of  the  testator  is  clear ;  and  it  is 
submitted  that  no  trust  was  created  under  which  persons 
entitled  to  possession  would  be  kept  out  of  it  for  a  loneer 
time  than  the  law  permits.  The  testator  had  mortgaged  his 
estates,  and  had  specialty  creditors,  and  the  mortgagees  had 
powers  of  sale,  and  his  debts  could  have  been  paid  soon 
after  his  death.  He  wished  to  save  the  estates  for  the  devi- 
sees free  from  incumbrances,  and,  knowing  that  he  could 
not  interfere  with  the  powers  of  the  creditors,  he  directed 
that  no  devisee  should  have  possession  till  the  debts  of  the 
creditors  were  paid,  and  out  of  the  rents  and  profits,  which 
was  in  effect  a  lurther  security  for  the  payment  of  the  debts* 
Such  a  trust  is,  it  is  submitted,  good  to  the  extent  of  en- 
abling the  trustees  to  receive  the  rents  and  profits,  and  why 
is  it  not  good  to  the  extent  of  enabling  them  to  apply  the 
same  in  payment  of  the  debts  ?  The  court,  when  it  ordered 
the  sales,  must  have  acted  on  the  assumed  validity  of  the 
trust  for  accumulation,  and  it  is  therefore  not  void  ab  initio. 
Not  has  it  been  made  invalid  since.  The  court,  has  acted 
upon  it,  and  it  ought  to  be  carried  out  now.  The  direction 
applies  to  all  the  estates,  but  some  portions  only  have  been 
disposed  of.  Those  portions  remaining  are,  no  doubt,  clear 
of  debt,  but  the  case  ought  to  be  treat<^  as  if  all  portions  of 
the  estates  had  contributed  towards  the  payment,  and  as 
they  have  not,  those  remaining  should  now  contribute  to 
recoup  the  estates.  Suppose  there  had  been  a  mortgage  of 
the  wnole,  then  they  would  not  have  been  disincumbei-ed, 
and  the  trust  must  nave  continued,  and  the  plaintiff  kept 
out  of  possession.  Apart  from  the  statute  39  &  40  Geo  3, 
c.  98,  the  trust  was  good  at  first  and  now.  A  trust  for  cred- 
itors after  an  estate  tail  is  good,  for  the  entail  may  be 
destroyed;  and  a  trust  for  creditors,  though  apparently 
void,  as  being  against  the  rules  in  reference  to  perpetuities, 
494]  is  good,  for  the  *oreditors  may  enforce  their  demands 
at  any  time ;  and  that  being  so,  it  is  immaterial  how  or  by 
whose  acts  they  could  have  been  paid.  The  trust,  it  is  sub- 
mitted, still  remains  ^ood,  and  the  devisees  in  remainder 
ask  the  court  to  administer  it  for  their  benefit,  and  to  dismiss 
the  summons  with  costs  or  that  the  plaintiff  should  not  be 
let  into  possession  without  provision  being  made  for  recoup- 
ing the  estates  out  of  the  rents  and  profits. 

[They  referred  to  Lord  Southampton  v.  Marquis  of  HerU 
ford  (*) ;  Bateman  v.  Hotchkin  (') ;  Bennett  v.  Wyndham  (') ; 
Varlo  V.  Faden  (*). 

{})  2  V.  A  B.,  54.       C)  10  Beav.,  420.       {»)  28  Beav.,  621.       {*)  27  Beav.,^256. 
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Sir  Charles  Hall,  V.C,  after  reading  the  clauses  of  the 
will  set  forth  above,  continued:  Upon  the  construction  of 
the  parts  of  the  will  which  I  have  read,  I  think  it  clear  in 
this  case  that  the  testator  designed  and  contemplated  that 
the  annual  rents  and  profits  should  be  applied  for  the  pur- 

Eose  of  clearing  the  estate  from  debt  in  the  wav  which  he 
as  expressed ;  and  that  it  was  not  intended  by  this  form  of 
direction  to  authorize  the  trustees  in  any  way  to  resort  to 
the  corpus  for  the  purpose  of  payinff  tne  debts.  On  the 
contrary,  the  testator  clearly,  as  1  thinEj  negatives  that,  and 
designs  payment  of  the  debts  by  appljdng  the  annual  rents 
and  pronts,  however  long  it  might  take. 

But  though  that  was  the  scheme  of  the  testator,  that 
scheme  was  necessarily  subservient  to  the  rights  of  the 
creditors  to  get  paid  in  a  different  way.  The  testator  does 
not  by  his  will  at  all  attempt  to  make  any  provision  for  that 
state  of  things  arising.  He  leaves  that  to  take  its  chance, 
and  he  creates  a  trust  of  the  rents  and  profits  to  pay  the 
debts,  so  that  they  would  be  paid  in  that  way,  and  that  way 
only,  unless  the  creditors  availed  themselves  of  their  legal 
rights  to  be  paid  in  a  different  way,  or  unless  in  any  way 
consistent  with  the  law,  including  the  administration  of 
estates  in  this  court,  the  debts  came  to  be  paid  off  otherwise 
than  in  the  way  indicated. 

If  we,  therefore,  look  to  the  language  of  the  will  in  the 
events  which  have  happened  the  trust  has  come  to  an  end, 
and  the  debts  *have  in  fact  been  paid.     The  rents  and  [495 

Srofits  were  only  to  be  applied  to  pay  the  debts  until  the 
ebts  were  actually  paid. 

That  being  the  case,  I  am  now  asked  in  reality  to  create 
a  new  trust  and  a  new  scheme ;  to  say,  what  might  have  been 
attempted  to  have  been  said  by  the  testator,  to  the  effect  fol- 
lowing :  "  Provided  that  if  any  part  of  my  estates  shall  be 
sold  at  the  instance  of  the  creditors  or  otherwise,  or  if  the 
equity  of  redemption  of  any  part  of  my  estates  shall  be  fore- 
closed, then  I  direct  an  accumulation  of  rents  to  go  on  until 
there  shall  have  been  got  together  a  fund  equal  to  the  value 
of  the  property  so  sold,  or  the  equity  of  redemption  of  which 
has  been  foreclosed ;  and  such  fund  shall  be  dealt  with  as 
constituting  part  of  the  estate  which  is  to  be  subject  to  the 
limitations  of  my  will."  However  the  testator  has  not  said 
that;  and  I  cannot  take  upon  myself  to  say  that  I  must 
read  the  will  as  if  the  testator  had  so  said,  seeing  that  that 
certainly  would,  to  say  the  least,  raise  a  very  grave  question 
indeed  whether  such  a  provision  as  that  was  valid.  It  was 
with  reference  to  that  tnat  I  referred  to  what  the  Master  of 
10  Eng.  Rep.  102 
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the  Rolls  said  in  the  case  of  Bateman  v.  HotcTikin  (*) ;  it 
was  not  the  decision  itself  that  I  referred  to.  No  doubt  the 
trust  is  a  perfectly  good  trust,  as  Mr.  Dickinson  has  argued. 
The  cases  of  Lord  Southampton  v.  Marquis  of  Herlford  (*) 
and  Marshall  v.  Holloway  ("),  and  a  variety  of  other  cases 
of  the  same  kind,  establish  that.  But  though  the  trust  is  a 
perfectly  valid  trust,  so  far  as  regards  payment  of  the  debts, 
it  is  a  totally  different  question  whetner,  when  the  trust 
cannot  anjr  longer  be  periormed,  and  is  no  longer  required, 
this  court  is  to  create  another  trust  to  take  the  place  of  that 
which  has  come  to  an  end — and  come  to  an  end  in  a  manner 
which  we  must  consider  the  testator  cannot  have  disregarded, 
cannot  have  been  ignorant  of,  and  which  if  he  could  have 
provided  for,  we  must  take  it  he  would  have  provided  for. 

Having  said  so  much  as  I  have,  and,  as  I  consider,  enough 
for  the  purpose  of  determining  the  question  before  me  upon 
this  will,  I  also  say  that  if  the  question  had  had  to  be  deter- 
mined even  with  reference  to  an  express  provision  such  as,  it 
has  been  suggested,  might  be  created  by  the  6ourt  in  the  ab- 
sence of  express  provision,  I  should  have  held  that  such  provi- 
496]  sion  could  not  be  sustained  in  *point  of  law.  It  seems 
to  me  to  be  directly  in  the  teeth  of  the  principles  upon  which 
the  accumulation  of  rents  and  profits  nas  been  held  invalid, 
in  reference  to  the  rights  of  the  parties  taking  under  the  set- 
tlement ;  that  is  to  say,  Marshall  v.  Holloway  (•),  and  other 
cases  which,  while  holding  the  ttust  to  be  perfectly  good 
for  the  purpose  of  paying  debts,  have  said.  You  cannot 
go  beyond  that ;  and  that  if  you  are  to  accumulate  be- 
yond the  time  when  all  the  debts  are  paid,  for  the  benefit  of 
the  persons  who  will  take  under  the  limitations — that  is  bad  ; 
and  that  notwithstanding  that  the  limitations  of  the  estates 
themselves  are  perfectly  valid,  and  valid  even  with  reference 
to  any  shifting  clause  contained  in  the  settlement,  and 
although  there  may  be  a  succession  of  minorities  during 
which  there  would  be  incapacity  to  bar  the  entail.  They 
have  said,  You  are  not  to  create  a  property  in  that  way.  If 
this  were  not  so,  it  is  obvious  that  by  a  scheme  of  this  kind 
a  man  might  buy  an  estate  for  £100,000,  and  pay  only 
£5,000  towards  the  purchase-money,  and  provide  for  accu- 
mulation, which  might  endure  through  a  succession  of 
minorities,  and  although  the  creditors  might  have  claimed 
their  monej  and  been  paid  by  sale  of  part  of  the  estate,  the 
accumulation  would  go  on  to  create  an  estate  which  had 
no  substantial  existence  when  the  testator  died.  But  in  this 
particular  case  I  go  upon  the  particular  language  of  this 

0)  10  Beav.,  426.  («)  2  V.  <Jr  B.,  54.  f*)  2  Sw..  4S2. 
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will,  and  I  hold  that  I  am  not  at  liberty  to  create  a  trust  for 
the  purpose  of  raising  a  fund  for  debts  which  have  already 
been  paid  off  and  discharged — and  properly  paid  off  and 
discharged — although  paid  off  and  discharged  through  the 
order  or  this  court. 

Therefore  the  result  is  that  the  plaintiff  must  be  let  into 
possession. 

The  cause  was  ordered  to  be  set  down  on  further  consid- 
eration, and  then  it  was  ordered  that  the  receiver  should 
p^ss  his  final  account  and  be  discharged.  The  costs  of  all 
parties  were  directed  to  be  paid  as  oetween  solicitor  and 
client  out  of  the  fund  in  court,  and  the  residue  of  it  was 
ordered  to  be  paid  to  the  plaintiff. 

Solicitors:  Messrs.  Gray  &  Mounsey;  Messrs.  Markby^ 
Tarry  &  Stewart 


[Law  Reports,  18  Equity  Cases,  49Y.] 
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*WaRNE  V.    ROUTLEDGE.  [497 

[1878     W.     262.] 

(hpyrighl— Married  Woman — Agreement  vnih  Publisher — TmpUed  Contract — 8uU  io 
restrain  Pvhlieation  of  Second  £dition  by  Licensee, 

An  authoress,  who  was  a  married  woman,  entered  into  a  verbal  agreement  with 
a  publisher  that  he  should  publish  a  work  at  his  own  expense,  and  pay  her  a 
royalty  on  the  copies  sold.  The  work  was  accordingly  publiuied,  but  before  all  the 
copies  were  sold,  the  authoress  arranged  with  another  publisher  to  bring  out  a  second 
edition  of  the  same  work : 

Heldt  that  no  agreement  could  be  implied  on  the  part  of  the  authoress  not  to  bring 
out  another  edition  until  all  the  first  edition  was  sold,  and  that  a  suit  against  the 
authoress  and  her  husband  and  the  second  publisher  to  restrain  such  publication 
could  not  be  sustained. 

Semble,  a  married  woman,  entitled  to  the  copyright  of  a  work  for  her  separate  use, 
might  enter  into  such  a  contract  with  a  publisher  for  its  publication  as  to  bind  her- 
self during  a  definite  period  not  to  grant  a  license  to  publish  the  work  to  any  other 
person,  and  such  a  contract  would  be  enforceable  against  a  licensee  with  notipe. 

The  plaintiffs  in  this  case  were  Messrs.  Warne,  who  were 
publishers,  and  who  claimed  under  an  alleged  agreement 
with  an  authoress,  Mrs.  Cook,  who  was  a  married  woman,  to 
have  the  exclusive  right  of  publishing  the  first  edition  of  one 
of  her  works,  and  sought  to  restrain  Messrs.  Routledge  from 
publishing  the  work  until  the  first  edition  was  sold  off. 

In  April,  1873,  Mrs.  Cook  had  an  interview  with  the  plain- 
tiffs in  reference  to  the  manuscript  of  a  work  which  she  had 
written,  called  ''How  to  Dress  on  £15  a  Year  as  a  Lady," 
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when  it  was  verbally  agreed  that  the  plaintiflfa  shoald  pub- 
lish the  said  work  anonymously,  bearing  all  expenses 
directly  or  indirectly  connected  therewith,  and  that  each 
copy  should  be  published  at  1^.,  and  that  the  plaintiffs 
should  pay  to  Mrs.  Cook,  as  the  authoress,  a  royalty  of  Id. 
for  each  copy  sold,  reckoning  for  this  purpose  thirteen  copies 
as  twelve. 

The  plaintiffs  accordingly  advertised  the  book  under  the 
title  of  '^  How  to  Dress  on  £15  a  Year  as  a  Lady,  By  a  Lady," 
and,  as  they  alleged,  they  expended  lar^e  sums  in  adver- 
498]  tising  it.  In  *July,  1873,  a  considerable  sale  had 
been  obtained  for  the  work,  and  £100  was  paid  by  the  plain- 
tiffs to  Mrs.  Cook  as  her  royalty  on  the  copies  sold. 

Differences  having  arisen  between  Mrs.  Cook  and  the 
plaintiffs,  in  November,  1873,  Mrs.  Cook  and  her  husband 
agreed  with  Messrs.  Routledge  that  they  should  publish  a 
revised  edition  of  the  book,  which  they  accordingly  adver- 
tised under  the  same  title,  while  about  2,000  copies  of  the 
first  edition  published  by  the  plaintiffs  remained  unsold. 

The  plaintiffs  then  filed  their  bill  against  Messrs.  Routledge 
and  Mrs.  Cook  and  her  husband  as  defendants,  praying  a 
declaration  that  the  defendant  Mrs.  Cook  was,  under  the 
said  agreement  with  the  plaintiffs,  entitled  to  the  copyright 
of  and  all  beneficial  interest  in  the  said  book  for  her  separate 
use,  and  that,  being  so  entitled,  she,  by  virtue  of  the  same 
agreement  or  otherwise,  entered  into  an  implied  or  some 
other  contract  with  the  plaintiffs  that  no  revised,  or  altered, 
or  other  edition,  and  no  reprint  of  the  original  edition  of  the 
same  book  should  be  pubhshed  (except  through  or  with  the 
consent  of  the  plaintins)  until  the  plaintiffs  should  have  sold 
all  the  copies  of  the  same  book,  and  that  Mrs.  Cook's  sepa- 
rate property  in  the  same  book  or  in  the  copyright  thereof 
was  bound  by  such  implied  contract ;  and  also  praying  that 
Messrs.  Routledge  might  be  restrained  from  advertising, 
publishing,  or  selling  any  revised,  or  altered,  or  oth^  edition 
of  the  said  book  until  all  such  copies  should  have  been 
sold. 

Mr.  JE.  BeauTrumtQir.  Fry^  Q.C.,  with  him),  for  the  plain- 
tiffs: Under  the  verbal  agreement  between  the  plaintiflcs  and 
Mrs.  Cook,  an  exclusive  right  was  conferred  upon  the  plain- 
tiffs to  publish  the  work  during  the  pleasure  of  the  au- 
thoress :  Reade  v.  Bentley  (*).  We  do  not  dispute  her  right 
to  determine  the  joint  adventure  at  any  moment,  but  we 
submit  that,  having  determined  it,  she  is  not  at  liberty  to 
allow  another  publisher  to  issue  a  second  edition,  so  long"  as 

O  8  K.  A  J.,  271 ;  4  K.  <t  J.,  656. 
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any  copies  of  the  original  edition  remain  unsold  on  our 
hands.  Our  right  to  sell  the  remaining  stock  is  not,  and 
♦could  not  be,  disputed,  after  the  decision  in  Howitt  [499 
V.  Hall  p,  but  we  claim  not  only  that  rijjht,  but  also  the 
right  to  insist  that  the  value  of  the  remaining  stock,  which 
we  printed  in  performance  of  our  part  of  tne  agreement, 
shall  not  be  destroyed  by  the  issue  of  another  edition.  A 
right  similar  to  that  which  we  contend  for  was  recognized  in 
Sweet  V.  Cater  Q  and  Stevens  v.  Benning  {*) ;  we  therefore 
ask  the  court  to  imply  a  contract  on  the  part  of  the  authoress 
not  to  publish  another  edition  until  all  the  copies  of  our 
edition  shall  have  been  sold,  and  to  enforce  that  contract 
against  Messrs.  Routledge,  who  had  notice  of  our  rights. 

Mr.  D.  Jones^  for  Messrs.  Routledge,  and  Mr.  Shortt  and 
Mr.  ^.  J.  D.  Belly  for  Mr.  and  Mrs.  Cook,  were  not  called  on. 

8iK  G.  Jessel,  M.R. :  This  is  a  bill  filed  by  some  publish- 
ers against  some  other  publishers  and  Mrs.  Cook  and  her 
husband,  and  it  in  effect  seeks  to  restrain  the  lady  from 
publishing  or  allowing  others  to  publish  a  work  the  copy- 
right in  which  is  undoubtedly  vested  in  her.  Now,  if  there 
is  anything  to  prevent  her  exercising  her  rights,  it  must  be 
found  either  in  the  bill  or  in  the  evidence,  and  I  cannot  find 
it  anywhere.  There  is  not,  as  far  as  I  can  see,  a  pretence 
for  saying  that  she  ever  contracted  not  to  publish  the  book, 
which  is  what  I  am  asked  to  prevent  her  from  doing. 

This  is  a  bill  for  an  injunction  in  respect  of  a  contract  as 
to  which  there  can  be  no  specific  performance.  Whatever 
the  contract  may  be,  it  is  not  contended  that  it  is  one  which 
this  court  will  specifically  perform..  Therefore,  it  comes 
amongst  that  class  of  cases  of  which  I/wmley  v.  Wagner  (*) 
is  a  remarkable  example,  in  which  the  court  will  restrain  a 
person  from  doing  an  act,  although  it  cannot  compel  the 
person  so  restrained  to  specifically  perform  the  contract, 
whatever  it  be.  That  hardly  applies  here  in  the  same  man- 
ner, because  the  person  sought  to  be  restrained  is  not,  nor 
are  those  claiming  under  title  from  her,  required  to  do  any- 
thing more,  and'theref ore  many  of  the  objections  which  have 
*been  raised  as  to  the  interference  by  the  court  in  that  [500 
class  of  cases  do  not  apply  here ;  but  still  it  must  not  be  for- 
gotten, as  was  said  oy  Lord  St.  Leonards  in  I/wmley  v. 
Wagner  (*),  that  it  is  not  a  jurisdiction  to  be  extended. 

The  jurisdiction,  if  founded  at  all,  must  be  founded  upon 
contract,  and  upon  clear  contract,  because  the  court  will 
not  interfere  by  injunction,  unless  a  clear  contract  is  shown. 

0)  10  W.  R.,  881.  O  1  K.  A  J..  168. 

(«)  11  SinL,  572.  (*)  1  D.  M.  A  G.,  604. 
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Therefore,  it  is  incumbent  on  the  plaintiffs  to  show  a  clear 
contract  by  some  one  not  to  publisn  this  new  edition  of  the 
work  in  question.  Here,  however,  the  contract,  or  whatever 
it  was,  was  entered  into  with  a  married  woman,  who  was  en- 
titled to  this  copyright  for  her  separate  use ;  and,  as  I  un- 
derstand the  mere  power  of  contracting  which  a  married 
woman  has  in  respect  of  such  property,  is  not  a  power  of 
entering  into  a  personal  contract  in  the  sense  of  binding  her 
personally,  but  a  power  of  contracting  so  as  to  bind  her 
property ;  in  other  words,  you  can  enforce  that  contract  as 
agamst  the  persons  who,  for  the  time  being,  hold  that  prop- 
erty, so  far  as  it  is  a  contract  affecting  the  property.  There- 
fore I  take  it  that  it  is  not  impossible  that  a  married  woman 
may  so  deal  with  copyright  to  which  she  is  entitled  for  her 
separate  use  as  to  prevent  the  assigns  of  that  copyright  from 
breaking  her  contract.  In  other  words,  I  think  it  is  quite 
possible  that  a  married  woman  may  put  a  kind  of  fetter 
upon  the  right  to  publish,  that  is,  tnat  she  may  so  far 
validly  bind  the  copyright,  which  is  a  right  to  publish,  that 
no  person  claiming  under  her  by  way  of  assignment  or 
license  with  notice  would  be  allowed  to  publish. 

To  illustrate  what  I  mean,  take  a  single  instance.  Sup- 
pose a  married  woman  having  a  copyright  settled  to  her 
separate  use,  agreed  to  ^ive  an  exclusive  right  to  the  pub- 
lisner  to  publish  an  edition  of  10,000  copies  of  a  book,  and 
at  the  same  time  agreed  that  in  consideration  of  his  agreeing 
to  publish  it  at  a  given  price  per  copy,  and  to  pay  her  a 
sum  of  money,  she  would  not  grant  a  license  to  any  other 
person  for  a  definite  period  to  publish  that  book,  and  would 
not  allow  it  to  be  published  either  by  herself  or  anybody 
else — that  sort  of  contract  would,  I  think,  be  enforceable 
against  any  one  who  took  either  an  assignment  or  sale  of 
5011  the  *copyright  with  notice.  If  it  were  otherwise,  in- 
stead of  a  married  woman  having  the  power  of  dealing  with 
her  property  in  the  same  way  as  a  man,  she  would  not  have 
the  power  of  entering  into  the  same  beneficial  arrangement 
as  a  man  can  enter  into. 

But  the  real  question  that  I  have  to  decide  comes  long  be- 
fore we  reach  that  point  The  question  is,  what  is  the  con- 
tract?   [His  honor  then  stated  the  facts  of  this  case.] 

It  is  not  denied  that  the  conversation  between  Mrs.  Cook 
and  Mr.  Warne  did  not  create  a  contract  for  any  definite 
period.  The  plaintiffs'  counsel  argued  that  it  was  a  contract 
revocable  by  either  party  at  pleasure,  or  a  kind  of  joint  ad- 
venture determinable  at  will.  What  was  it  for  ?  The  pub- 
lishers were  to  publish  this  book,  and  were  to  pay  a  royalty 
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of  Id.  for  every  copy  they  sold.  A  very  simple  contract. 
What  did  it  imply  f  Is  it  an  exclusive  license  ?  It  is  agreed 
that  it  is  not  an  assignment  of  the  copvright.  I  think  it 
might  be  considered  a  license,  although  that  is  by  no  means 
an  easy  thing  to  decide.  Neither  party  said  a  word  about 
its  being  a  license,  and  of  course  nothing  is  better  settled  in  a 
claim  of  copyright  than  that  a  license  of  this  kind  would  not 
be  an  assignment  of  th^  copyright.  But  then,  looking  at 
the  nature  of  the  book,  and  to  the  circumstance  that  it  was 
a  term  of  the  agreement  that  the  publishers  should  publish 
at  their  own  risk  and  pay  the  royalty,  I  think  the  contract, 
so  long  as  it  existed,  must  be  taken  to  be  an  exclusive  con- 
tract, that  is  to  say,  that  so  long  as  Messrs.  Warne  &  Co. 
were  allowed  to  publish,  so  long  no  one  else  could  publish, 
neither  the  lady  herself,  or  an  assign  from  her. 

That  being  established,  what  is  me  next  right  it  gives  to 
either  party  ?  On  the  determination  of  the  partnersnip  ad- 
venture, or  whatever  you 'choose  to  call  it,  what  right  had 
Messrs.  Warne  &  Co.  in  the  book  1  There  is  authority  upon 
the  subject,  but  I  do  not  think  it  wants  authority.  1  think 
it  is  plain  that  no  termination  of  the  agreement  could  de- 
prive them  of  the  right  of  selling  the  copies  which  they  have 
themselves  printed  under  this  arrangement.  Whether  the 
arrangement  was  at  will  or  for  a  term,  the  publishers  must 
retain  the  right  of  selling  for  their  own  benefit  (subject  to 
the  royalty)  the  copies  which  they  have  -printed  at  their 
*own  expense  in  reliance  upon  that  agreement.  So  far  [502 
I  go  with  the  plaintiffs,  but  the  plaintiffs  then  want  me  to 
import  sometlung  else,  not  only  that  the  publishers  should 
have  a  right  to  sell  any  copies  they  might  have  printed  be- 
fore the  disagreement,  but  that  the  owner  of  the  copyright 
should  not  have  the  right  to  publish  at  all  so  long  as  any 
copies  remain  unsold.  I  cannot  find  that  in  the  agreement, 
and  it  does  not  seem  to  be  reasonable  to  import  it ;  because 
it  would  come  to  this,  that  if  the  publishers  printed  a  very 
large  number  of  copies  it  would  deprive  the  authoress  of  the 
copyright  altogether.  I  cannot  import  such  an  unreason- 
able term  into  the  agreement. 

Then  it  is  said,  that  if  you  give  the  publisher  no  protec- 
tion the  result  may  be  that  the  author  may  publish  another 
edition  a  day  or  two  after  the  publishing  olf  the  first  edition, 
and  so  destroy  the  value  of  the  remaining  copies  of  the  first 
edition  remaining  unsold.  That  may  be.  And  it  is  said 
that  that  is  so  unreasonable  that  you  must  infer  some  stipu- 
^tion  to  prevent  it.  Why  ?  No  doubt  partnerships  at  will 
have  their  inconveniences  as  well  as  their  conveniences. 
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•There  is  no  reason  why  I  should  make  persons  take  up  a 
totally  different  position  from  that  whicn  they  have  agreed 
to  take  np  because  it  might  be  convenient  to  one  of  the  par- 
ties after  the  termination  of  the  arrangement.  If  you  do 
want  that  protection  for  a  term  of  years,  or  for  a  definite 
term,  you  must  contract  for  it.  That  is  all.  But  I  cannot 
import  such  a  term  into  the  contract.  If  I  did  I  should 
^jnake  partnerships  at  will  involve  consequences  that  the 
partners  never  dreamt  of. 

Suppose  two  people  took  a  shop  together  in  London,  one 
finding  the  capital  and  the  other  the  skill  and  power  of  man- 
agement, and  suppose  the  one  finding  the  capital  took  a 
lease  of  the  shop,  and  expended  a  large  sum  of  money  in 
furniture,  fixtures,  stock-in-trade,  and  ^oods,  and  suppose, 
a  week  afterwards,  the  other  one  determmed  the  partnership. 
No  doubt  that  might  occasion  a  very  great  loss  to  the  capi- 
talist, but  could  I  import  an  agreement  that  the  other  man 
should  not  carry  on  any  business  elsewhere  until  sufficient 
time  had  been  given  to  enable  the  first  man  to  get  remune- 
ration for  the  expenditure  in  buying  stock,  and  leasing  the 
shop,  and  so  forth,  for  that  is  what  I  am  asked  to  do  in  this 
50o]  case  ?  *The  answer  is,  no  ;  if  jcfa  wanted  to  engage 
the  services  of  a  skilled  man  for  a  term  of  years,  you  should 
have  made  your  partnership  for  a  term  of  years,  and  then 
you  could  not  have  got  rid  of  him  at  your  will  and  pleasure, 
but  you  have  got  the  advantage  of  determining  the  arrange- 
ment at  jour  will  and  pleasure,  and  you  obiect  to  his  deter- 
mining it  when  he  likes.  In  fact,  I  am  asked  to  make  an 
agreement  for  the  parties,  and  an  agreement  which  I  am 
satisfied  was  never  contemplated  on  the  part  of  the  lady, 
and  I  very  much  doubt  whether  it  was  ever  contemplated  by 
the  publishers.  I  believe  the  publishers  relied,  not  upon 
any  legal  bargain  at  all,  but  upon  this :  they  had  great  ex- 
perience with  authors,  and  they  had  foand  that,  as  a  rule, 
when  arrangements  of  this  kind  were  made,  thev  were  not 
broken  without  sufficient  reason  ;  and  I  cannot  help  seeing 
that,  in  this  case,  if  something  had  not  occurred,  which  it  is 
not  for  me  to  say  was  or  was  not  a  sufficient  reason,  but . 
which  the  lady  thought  a  sufficient  reason,  this  bargain  or 
arrangement  would  have  gone  on,  and  would  not  have  been 
terminated,  and  that,  in  my  opinion,  is  what  the  publishers 
relied  on,  and  that  is  what  the  lady  relied  on.  This  bargain 
has  been  put  an  end  to,  and  I  cannot  make  a  new  bargain 
for  the  parties ;  and  I  say  it  is  not  only  not  necessary  to  in- 
fer any  such  term  as  the  plaintiffs  insist  upon,  but  1  think 
the  introduction  of  such  a  term  would  be  irrational ;  and  as 


Vol  XVIIL]  EQUITY  CASES.  817 

m!r!  Wella  V.  Wells.  1874 

there  is  no  such  term  in  the  contract,  and  I  decline  to  infer 
one,  the  result  is  that  there  is  no  breach  of  contract  of  which 
the  plaintiffs  can  complain,  and  consequently  this  bill  must 
be  dismissed  with  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  Beaumont  c6  Son. 
Solicitors  for  the  defendants :  Mr.  A.  R,  Hordern;  Messrs. 
AUen  &  Son, 


[Law  Reports,  18  Equity  Cases,  604.] 
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*Well8  V.  Wells.  [504 

[1878    W.     76.] 
WiU^Wbrda  "  My  Nephews  and  Nteees**^  Niece  by  Affinity. 

Testatrix,  after  giving  a  8peci6c  beqnest  to  A.  B.,  who  was  her  husband's  niece, 
but  whom  she  there  described  as  "  my  niece,  A.  B.,"  afterwards  gave  the  residue  of 
her  property  thus :  **  unto  all  my  nephews  and  nieces'*: 

JMd,  that  the  nephews  and  nieces  by  blood  of  the  testatrix  were  entitled  to  the 
residue,  to  the  exclusion  of  A.  B. 

Oranl  v.  Orani  (*)  disapproved.  \ 

Catherine  Wells,  bj^her  will,  gave  various  specific  be- 
quests to  her  nephews  and  nieces  therein  named,  and  among 
tnem  was  the  following  bejiuest:  ''  I  give  to  my  niece  Ann 
Burman  my  large  dinner  dish  and  basin ;"  and  she  gave  the 
residue  of  ner  personal  estate  and  effects  as  follows ;  '*  unto 
all  my  nephews  and  nieces  who  shall  be  living  at  the  time 
of  my  decease,  to  be  equally  divided  between  tnem." 

The  testatrix  left  eleven  nephews  and  nieces  her  surviving, 
and  there  were  at  the  date  oi  her  will  and  at  the  time  of  her 
death  nine  nephews  and  nieces  of  her  husband,  one  of  whom 
was  the  said  Ann  Burman. 

The  question  arose,  on  further  consideration  of  a  suit  for 
the  administration  of  the  estate,  whether  Ann  Burman  was 
entitled  to  a  share  in  the  residuary  gift  as  one  of  the 
*'  nieces  "  of  the  testatrix. 

Mr.  Speedy  for  the  executors. 

Mr.  H.  A.  Oiffard^  for  Ann  Burman :  The  testatrix  in 
this  case  has  put  her  own  construction  upon  the  words 
**  nephews  and  nieces,"  for  among  a  number  of  specific  gifts 
to  her  nephews  and  nieces  in  the  earlier  part  of  the  will  she 
has  given  one  to  her  husband^  s  niece,  Ann  Burman,  who 
is  there  described  as  "my  niece,"  and  who,  therefore,  can- 
not be  excluded  from  the  residuary  gift  ''  to  all  my  nephews 

Q)  Law  Rep.,  6  C.  P.,  380,  727. 

10  Eng.  Rep.  103 
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505]  and  nieces."  The  ^question  of  a  gift  to  nephews  or 
nieces  by  affinity  was  considered  in  JSraith  v.  lAdiard  (*)  and 
in  James  v.  Smith  C). 

In  Or  ant  v.  Or  ant  O,  where  there  was  a  gift  to  "  my 
nephew  Joseph  Grant,  and  the  testator  had  a  nephew  of 
his  own  named  Joseph  Grant,  and  his  wife  had- also  a  nephew 
of  the  same  name,  it  was  held  by  the  Exchequer  Chamber, 
affirming  a  decision  of  the  Court  of  Common  rleas,  that  ex- 
trinsic evidence  might  be  admitted  to  show  that  the  wife's 
nephew  was  the  one  intended.  There  was  a  similar  decision 
of  the  Court  of  Probate  in  reference  to  the  same  will(*). 
That  case  is  a  direct  authority  in  favor  of  the  present  conten- 
tion, and  cannot  be  set  aside  in  consequence  of  the  dicta  in 
the  judgments  of  the  Court  of  Appeal  in  In  re  Blower's 
Trusts^)  QXi^  in  Sherraitv.  M(mnif(yrdi^\  where  nephews 
and  nieces  by  affinity  are  said  to  be  nephews  and  nieces  in  a 
secondary  sense. 

Here  the  testatrix  has  clearly  shown  that  she  considered 
Ann  Burman  as  her  niece,  for  she  has  so  described  her.  She 
must,  therefore,  be  taken  to  be  one  of  the  objects  of  the  re- 
siduary gift. 

Mr.  Henderson^  for  the  nephews  and  nieces  of  the  testatrix 
who  claimed  to  be  entitled  to  the  exclusion  of  Ann  Burman, 
was  not  called  on. 

Sir  G.  Jessel,  M.R.:  I  think  Mr.  Giffard  has  argued  this 
case  exceedingly  well. 

Where  a  word  has  a  primary  signification  those  who  allege 
that  the  testator  used  it  in  another  signification  cannot  show 
it  by  parol  evidence  extrinsic  to  the  will.  Here  there  is  a 
gift  in  these  terms,  **Unto  all  my  nephews  and  nieces." 
Have  these  words  a  primary  signification?  The  Court  of 
Appeal  has  so  decided  in  two  cases.  In  the  case  of  In  re 
Burner^ s  Trusts (^)  Lord  Justice  Mellish  observed:  "It  is 
clear  that  the  words  '  nephews  and  nieces '  prima  facie 
mean  the  children  of  brotners  and  sisters;"  and  in  Sher- 
ratt  V.  Mounffcyrd  (*)  the  same  learned  judge  observed : 
506]  *" There  is  no  doubt  a  man's  own  nephews  and  nieces 
are  primarily  his  nephews  and  nieces,  but  I  am  of  opinion 
that  his  wif  e^s  nephews  and  nieces  are  his  nephews  and  nieces 
according  to  the  ordinary  meaning  of  the  words  in  a  second- 
ary sense." 

If  that  is  so,  the  words  '*my  nephews  and  nieces"  must, 


(1)  8  K.  A  J.,  252.  (*)  Law  Rep.,  6  Ch..  351. 

(2)  U  Sim..  214.  (•)  Ibid.,  8  Ch.,  928. 
(»)  Law  Rep.,  5  C.  P.,  880,  727.  O  Ibid.,  6  Ch.,  855. 

(0  Ibid.,  1  P.  A  D.,  654.  («)  Ibid.,  8  Ch.,  928,  931, 
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according  to  these  decisions,  mean  nephews  and  nieces  in  the 
primary  sense,  unless  there  is  something  in  the  context  to 
give  the  words  a  different  meaning. 

Then  it  is  said  that,  as  in  the  former  part  of  the  will,  Ann 
Barman  is  described  by  the  testatrix  as  **  my  niece '^ — she 
being  a  niece*  of  the  husband  of  the  testatrix,  and  only  a 
niece  by  affinity,  and  the  word  being  used  in  its  secondary 
meaning — ^the  words  ''nephews  and  nieces"  must  be  taken 
to  have  that  secondary  meaning  in  the  residuary  gift.  But 
I  am  of  opinion  that  you  cannot  import  the  secondary  mean- 
ing of  the  word  into  the  residuary  gift  merely  because  it  has 
been  used  in  the  former  part  of  the  will,  and  in  this  I  agree 
with  the  view  taken  by  V  ice-Chancellor  Wood  in  Smith  v. 
Lidiard  (*). 

The  only  difficulty  in  the  case  arises  from  the  decision  of 
the  Exchequer  Chamber  in  Orant  v.  Or  ant  (').  But  that  case 
only  decided  that  the  primary  meaning  of  the  word  * '  nephew' ' 
included  not  only  the  child  of  the  testator's  own  brother, 
but  also  the  child  of  his  wife's  brother.  That  is  a  question 
not  of  law  but  of  the  English  dictionary,  and  according  to 
my  view  of  the  English  language,  the  ordinary  meaning  of 
the  words  "nephews  and  nieces"  is  a  man's  own  nephews 
and  nieces,  that  is  by  consanguinity  and  not  affinity,  and 
therefore  I  am  of  opinion  (as  I  must  decide  between  the  judg- 
ments of  the  two  courts)  that  the  decision  of  the  Court  of 
Appeal  in  Chancery  is  to  be  preferred. 

That  being  my  view,  as  it  was  the  view  of  Vice-Chancellor 
Wood  in  miith  v.  lAdiard^  I  hold  that  the  nephews  and 
nieces  of  the  testatrix  by  blood  are  the  only  persons  entitled 
to  take. 

Solicitors :  Messrs.  Taylor^  Hoare^  Taylor  &  CooTce^  agents 
for  Mr.  B.  C.  Heathy  Warwick. 

0)  8  K.  A  J.,  252.  («)  Law  Rep.,  6  C.  P.,  727. 


[Law  Reports,  18  Equity  Cases,  607.] 
M.R.,  July  11,  1874. 

*In  re  Essex  Brewery  Company.  [507 

BARNETTS  CASE. 

Company^-AUoimeni  of  Shares — UUrd  Vim  Conirad — Rescinding. 

A  company  was  formed  in  1871  with  a  capital  divided  into  shares  of  £6  each. 
The  capital  not  having  been  all  taken  np,  the  airectors  passed  a  resolution  that  each 
of  the  exiBing  shareholders  should  have  the  option  of  taking  the  unissued  shares  at 
£1  each  in  proportion  to  his  holding.  Allotments  were  made  of  shares  in  pursuance 
of  this  resolution  to  various  persons,  including  B.,  one  of  the  directors.    Afterwards 
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it  was  discoTered  that  the  transaction  was  tdtrd  vireSf  and  the  directors  passed  a  reso- 
lution rescinding  their  previous  resolution  and  the  allotments,  and  B/s  name  was 
never  placed  on  the  register  of  shareholders  in  respect  of  them.  The  company  hav- 
ing been  wound  up  compulsorily  : 

Held,  that  the  rescission  was  valid,  and  that  B.  was  not  a  contributory  in  respect 
of  the  shares  so  allotted  to  him. 

The  Essex  Brewery  Company  was  registei'ed  in  March, 

1871,  as  a  company  with  limited  liability,  having  a  capital 
of  £30,000  divided  into  6,000  shares  of  £5  each. 

Part  only  of  the  capital  was  subscribed  for  previously  to 
September,  1872,  and  at  a  meeting  of  the  board  of  directors 
held  on  the  19th  of  that  month,  it  was  resolved  that  each 
shareholder  should  have  the  option  of  taking  the  remaining 
shares  at  £1  each  share  pro  ram  to  his  holding ;  and  in  case 
of  anjr  shareholder  declining  to  take  them,  the  shares  then 
remaining  to  be  offered  to  the  other  shareholders  at  the  same 
price. 

Edward  Barnett,  who  was  one  of  the  directors  and  had 
been  present  at  the  meeting  of  the  19th  of  September,  applied 
verbally  for  1,000  shares  on  the  terms  of  this  resolution ; 
and  at  a  board  meeting  held  on  the  26th  of  September  (at 
which  Barnett  was  not  present)  it  was  resolved  that  1,000 
shares  be  allotted  to  him.  At  the  next  board  meeting,  held 
on  the  3d  of  October  (at  which  Barnett  was  present),  it  was 
resolved  as  follows:  "That  half  the  amount  due  on  the 
shares  allotted  last  meeting  be  paid  up  in  seven  days ;"  and 
it  appeared  from  the  minutes  that  Barnett  there  and  then 
paid  £500  on  account  of  1,000  shares  allotted  to  him. 

The  directors  passed  the  aforesaid  resolutions  in  the  belief 
508]  *that  they  had  power  to  issue  the  shares  as  fully  paid 
up  at  the  price  of  £1  each ;  but  soon  after  the  3d  of  October, 

1872,  the  auditor  of  the  company  raised  a  question  as  to  the 
legality  of.  the  transaction,  and  both  the  board  and  Mr.  Bar- 
nett were  advised  by  their  respective  solicitors  that  the  trans- 
action was  ultra  vires. 

On  the  29th  of  November,  1872,  the  directors  passed  the 
following  resolution :  *'That  inasmuch  as  the  directors  are 
advised  that  they  have  no  power  to  issue  fully  paid-up  shares 
on  payment  of  any  less  sum  than  the  nominal  amount  of 
sucn  shares,  the  resolutions  passed  at  the  several  board  meet- 
ings held  on  the  19th  and  26th  of  September  be  rescinded, 
and  all  applications  for  shares  on  the  terms  of  the  resolu- 
tions be  cancelled,  and  all  sums  received  on  such  applica- 
tions be  returned  forthwith,  or  as  soon  as  the  funds  of  the 
company  may  permit ;  and  until  payment,  the  sums  so  paid 
be  carried  over  to  the  separate  accounts  of  the  persons  nav- 
ing  paid  the  amounts." 
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In  pursuance  of  this  resolution  Mr.  Bamett  was  credited 
with  £600  in  the  books  of  the  company.  His  name  was 
never  placed  on  the  register  of  shareholders  in  respect  of 
these  shares. 

The  company  having  been  ordered  to  be  wound  up,  the 
oflBLcial  liquidator  took  out  a  summons,  seekihg  to  place  him 
on  the  list  of  contributories  in  respect  of  these  1,000  shares. 
This  summons  was  supported  by  a  creditor  who  had  leave 
to  attend  the  proceedings,  and  was  adjourned  into  court  and 
now  came  on  to  be  heard. 

Mr.  Southgate,  Q.C.,  and  Mr.  W,  F.  Hobinsoriy  for  the  offi- 
cial liquidator. 

Mr.  Byrne^  for  a  creditor  having  leave  to  attend:  These 
shares  have  been  completely  and  effectually  allotted ;  and 
the  farCt  that  Bamett' s  name  was  never  entered  in  the  regis- 
ter was  immaterial.  Consequently  the  shares  must  be  paid 
for  in  (iash,  as  provided  by  the  Companies  Act,  1867,  s.  26. 
The  arrangement  as  to  the  shares  being  treated  as  fully  paid 
up  is  not  binding  on  the  company ;  but  the  directors  cannot 
take  advantage  of  that.  A  contract,  if  adopted  by  the  com- 
pany, is  binding  on  a  director,  though  it  may  be  uUrd  vires: 
jRobihson^s  Executors'  *Case  (*) ;  Ex  parte  Stan-  [509 
hope  Q  ;  WoollastorCs  Case  Q.  The  directors  could  not,  by 
rescinding  the  contract,  get  a  oenefit  for  one  of  themselves. 

Mr.  OraJtam  Hastings,  for  another  creditor. 

Mr.  Marten,  Q.C.,  and  Mr.  BardsweUy  for  Mr.  Barnett, 
were  not  called  upon. 

Sir  G.  Jessel,  M.R.:  This  case  appears  to  me  to  be  very 
clear.  The  directors  of  a  company  pass  a  resolution  to  allot 
shares  as  having  £6  paid  up  on  a  payment  of  £1.  An  allot- 
ment is  made  accordingly,  and  10^.  in  the  pound  is  .paid. 
Then,  before  registration,  they  get  advice  and  are  told  that 
their  resolution  is  ultra  vires,  as  in  fact  it  was.  They  then 
pass  another  resolution  rescinding  the  former  one,  ana  they 
say  to  the  allottee,  *' As  it  is  not  convenient  for  us  to  return 
the  money  you  have  paid,  we  shall  credit  you  with  it,  and 
treat  it  as  a  loan  to  the  company."  Both  sides,  in  fact,  re- 
pudiated the  contract ;  and  I  am  opinion  they  were  entitled 
to  do  so.  There  is  no  authority  which  says  that  where  an 
invalid  allotment  to  a  director  has  not  been  completed  by 
registration,  it  cannot  be  rescinded.  Mr.  Bamett  cannot  be 
settled  on  the  list  in  respect  of  those  1,000  shares ;  and  the 
application  must  be  refused  with  costs. 

Solicitors:  Messrs.  HoUams^  Son  &  Coward;  Messrs.  Mor- 
ley  <fe  Shirreff;  Messrs.  Reep,  Lane  &  Co, 

(')  2  I>.  M.  A  (J.,  517.  O  19  L.  J.  (Ch.),  389.  (»)  4  l>e  G.  <&  J.,  437. 
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[Law  Reports,  18  Equity  Cases,  610.] 
M.R.,  July  8,  16,  .1874. 

510]        *Bellairs  v.  Bellairs. 

[1878     B.     118.] 

Legacy — Condition  in  Reatraint  of  Marriage — Fund  arising  from  Proceeds  of  Sale  of 
JReaUy^Mixed  Fund. 

A  condition  subsequent  in  restrayit  of  marriage  is  void  if  annexed  to  a  gift  of  the 
income  arising  from  a  mixed  fund  consisting  of  we  proceeds  of  sale  of  real  estate  and 
pure  personal  estate : 

SembU,  such  a  condition  is  also  void  if  the  gift  be  of  income  of  a  fund  arising  from 
the  proceeds  of  sale  of  realty  only. 

The  Rev.  Henrv  Bellairs,  by  his  will,  dated  the  14th  of 
June,  1861,  gave  nis  residuary  real  and  personal  estate  to 
trustees  upon  trust  to  sell  his  real  estate,  and  to  sell,,call  in, 
and  convert  into  money  such  part  of  his  personal  estate  as 
should  not  consist  of  ready  money;  and  to  invest  the  pro- 
ceeds of  such  sale,  calling  in,  and  conversion,  and  of  his 
ready  money,  as  therein  mentioned,  and  to  divide  the  income 
of  such  investments  into  forty  equal  parts,  and  pay  the  same 
between  his  seven  children  in  the  shares  following :  that  is 
to  say,  to  his  daughter  Laura  Parker  Bellairs  ten  shares 
thereof ;  to  his  daughter  Nona  Maria  Stevenson  Bellairs  ten 
shares  thereof;  to  his  daughter  Frances  Lake  Brown  four 
shares  thereof ;  to  his  daughter  Agnes 'Hulbert  four  shares 
thereof ;  to  his  son  William  Oswald  Mackenzie  Bellairs  three 
shares  thereof;  to  his  son  Arthur  Heathcote  Bellairs  six 
shares  thereof ;  and  to  his  son  George  Byng  Bellairs  three 
shares  thereof ;  and  after  the  decease  of  any  one  or  more  of 
the  said  seven  children,  to  hold  the  said  investments  upon 
the  trusts  therein  mentioned. 

The  testator  made  a  first  codicil  to  his  will,  the  provisions 
of  which  are  immaterial  to  be  mentioned.  He  also  madfe  a 
second  codicil,  dated  the  3d  of  November,  1871,  which,  after 
reciting  that  by  his  will  he  had  directed  the  income  of  his 
residuary  estate  to  be  divided  into  certain  shares,  and  had 
given  to  his  daughter  Laura  Parker  Bellairs  ten  of  such 
shares  and  to  his  daughter  Nona  Maria  Stevenson  Bellairs 
ten  shares,  proceeded  as  follows : 

**Now  I  do  hereby  declare  that  On  the  marriage  of  either 
511]  of  my  *said  daughters  the  bequests  of  the  said  shares 
so  given  to  them  and  each  of  them  as  aforesaid  shall  abso- 
lutely cease  and  be  void ;  and  in  lieu  and  substitution  thereof 
I  give  and  bequeath  to  such  one  of  them  as  shall  have  so 
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married,  four  shares  only  of  my  said  residuary  estate.  .  .  . 
And  I  give  and  bequeath  to  such  one  of  my  said  daughters,  so 
long  as  she  shall  remain  unmarried,  thirteen  of  the  said  shares 
in  my  said  residuary  estate.  But  I  direct  that  the  same  be 
reduced  to  four  shares  only  on  her  marriage.  .  .  .  And  I 
hereby  direct  that  on  one  of  my  said  daughters  being  mar- 
ried, the  three  overplus  shares,  and  in  case  both  of  my  said 
daughters  marrying,  the  twelve  overplus  shares,  shall  .fall 
into  and  form  part  of  my  said  residuary  estate,  and  be  divided 
as  in  my^aid  will  is  mentioned." 

The  testator  died  on  the  17th  of  April,  1872,  being  at  the 
time  of  his  death  entitled  to  a  large  amount  of  real  estate, 
and  also  to  considerale  personalty. 

Subsequently  to  the  testator's  death  his  daughter  Laura 
Parker  Bellairs  intermarried  with  John  Price. 

This  suit  was  instituted  for  the  administration  of  the  tes- 
tator's estate,  and  now  came  on  to  be  heard  on  further  con- 
sideration. The  main  question  was  whether  Mrs.  Price  had 
forfeited  her  share  of  the  income  of  the  testator's  residuary 
estate,  which  had  been  converted  and  invested  in  accordance 
with  the  provisions  of  the  testator's  will. 

Mr.  Marten^  Q.C.,  Mr.  Bagshawe^  Q.C.,  Mr.  Chitty^  Q.C., 
Mr.  jB.  jB.  Rogers^  Mr.  Kekewich,  and  Mr.  Dyne^  for  various 
parties  interested  in  the  estate :  We  submit  that  the  directions 
in  the  second  codicil  are  valid  and  effectual,  at  all  events  in 
BO  far  as  the  trust  fund  represents  the  proceeds  of  real  estate. 

We  saj^,  first  of  all,  that  on  the  true  construction  of  the  will 
this  is  a  gift  of  ten  shares  of  the  income  to  Laura  Parker  Bel- 
lairs until  her  marriage,  and  from  and  after  her  marriage,  of 
four  shares  only ;  and  such  a  gift  is  perfectly  valid  :  xtoch- 
ford  V.  Hackman  (*) ;  Evans  v.  Rosser  (*) ;  Heath  v. 
Lewis  (•) ;  Wehb  v.  Oraxie  (*)*  But  *even  if  the  clause  [512 
is  to  be  construed  as  creating  a  forfeiture  on  marriage,  still 
such  a  forfeiture  is  perfectly  valid  having  regard  to  the  na- 
ture of  the  property,  which  (to  a  large  extent  at  least)  has 
arisen  from  the  sale  of  real  estate. 

The  rule  that  conditions  in  restraint  of  marriage  are  void 
is  unknown  to  the  common  law ;  it  was  borrowed  by  the 
Ecclesiastical  Courts  from  the  canon  law,  and  applies  only 
to  gifts  over  which  those  courts  had  jurisdiction,  viz.,  money 
legacies  and  gifts  of  pure  personalty. 

A  condition  in  restraint  of  marriage  is  valid  if  annexed  to 
a  gift  of  an  estate  in  fee  simple :  Earl  of  ArundeVs  Case  (*). 

(1)  9  Hare,  476.  (»)  8  D.  M.  «k  G.,  964. 

(«)  2  U.  <fc  M.,  190.  {*)  2  Ph.,  701. 

(«)  Jenk.,  6  Cent.,  Case  26,  p.  248 ;  8  Dyer,  342  b. 
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Again,  such  a  condition  may  be  annexed  to  a  portion 
charged  on  land :  Pawlett  v.  Pawlett(^) ;  Harvey  v.  Aston  ('). 
In  Scott  Y.  7^^ O  I^rd  Thurlow  says  this  :  ''Land devised, 
charges  upon  it,  powers  to  be  exercised  over  it,  money  lega- 
cies referring  to  such  charges,  money  to  be  laid  out  in  lands 
(though  I  do  not  find  this  yet  resolved)  follow  the  rule  of 
the  common  law,  and  such  trusts  are  to  be  executed  with 
analogy  to  it."  This  clearly  applies  to  a  fund  arising  from 
the  sale  of  real  estate. 

In  fact,  the  rule  of  the  canon  law  applies  only  to  pure 
personalty,  and  does  not  apply  to  funds  derived  from  real 
estate  over  which  the  Ecclesiastical  Courts  never  had  any 
control:  Tates  v.  Phetiiplac€{*)]  ReynisJi  v.  Martini"); 
Marples  v.  Bainbridge{*). 

[The  Master  of  the  Rolls  :  Is  there  any  case  of  a  mixed 
fund  ?  This  is  a  fund  arising  from  realty  and  personalty ; 
must  it  not  be  kept  together  ?  and  if  so,  must  not  the  rule 
applicable  to  pure  personalty  be  followed,  as  was  done  in 
Genery  v.  FUzgeraM  ?  C)  ] 

The  only  decision  as  to  a  mixed  fund  is  Lloyd  v.  Lloyd  (*), 
where  Vice-Chancellor  Kindersley  held  that  there  was  no 
forfeiture ;  but  the  question  as  to  the  application  of  the 
rule  to  the  part  of  the  fund  which  represent^  realty  was 
not  raised. 

513]  *It  is  not  universally  true  that  where  realty  and 
personalty  are  to  be  held  on  the  same  trusts  a  Court  of 
Equity  will  apply  the  same  rules  to  both,  so  as  to  keep 
them  together.  jForth  v.  Chapman  (")  is  a  strong  instance 
of  the  contrary. 

[They  also  referred  to  Rishton  v.  Gdbh  (") ;  Qra^e  v. 
TFe&ftQ;  Morleyy.  Rennoldson  Q*)  ]  •/arma/i  on  Wills  (").] 

Mr.  Wilbraham  Ford^  tot  Mr.  and  Mrs.  Price,  was  not 
called  upon. 

Sir  G.  Jessel,  M.R.:  It  is  no  part  of  my  duty  to  make 
new  law  simply  because  I  think  the  old  law  unreasonable  ; 
that  is  the  province  of  the  Legislature  and  not  of  a  judge. 
Where  I  find  a  point  decided,  however  I  may  lament  the 
result,  I  think  I  am  bound  to  follow  the  decision,  and  to 
construe  it  fairly,  and  not  seek  to  evade  it  or  fritter  it  away 
by  introducing  distinctions  only  invented  for  the  purpose  of 

(0  1  Vern.,  204,  821.  («)  2  Sim.  (N.S.).  256. 

(*)  1  Atk.,  361.  (»)  1  P.  Wms..  668. 

(»)  2  Dick.,  712, 719 ;  2  Bro.  C.  C,  481.        (»<>)  9  Sim.,  616 ;  5  My.  «k  Cr.,  146. 

•      (*)  2  Vern..  416.  (")  15  Sim.,  384. 

(»)  8  Atk,  880.  0«)  2  Hare,  670. 

(•)  1  Madd.,  690.  (")  3d  ed.,  vol  ii.,  p.  45. 
O  Jack.,  468. 
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pronouncing  another  decision,  which  in  my  opinion  would 
be  more  in  conformity  with  reason.  In  the  present  case  the 
law  is  settled  thus  far,  that  a  general  condition  prohibiting 
marriage,  by  which  a  legacy  is  cut  down,  is  void.  I  con- 
sider that  to  be  the  law  of  the  Courts  of  Equity.  It  is 
equally  the  law  of  these  courts  that  a  charge  on  land  does 
not  follow  the  same  rule,  it  follows  the  rule  of  the  common 
law,  as  it  is  called,  as  distinguished  from  the  rule  of  equity. 
In  this  particular  case  the  gift  is  not  of  property  strictly 
within  either  definition.  It  is  a  gift  of  the  proceeds  of  the 
sale  of  realty  directed  to  be  sold  under  a  valid  trust  for  sale, 
which  has  been  carried  out,  combined  with  a  gift  of  the  per- 
sonal estate.  This  gives  rise  to  two  considerations,  or  rather 
two  questions :  first,  what  rule  is  to  be  applied  in  this  court 
as  regards  legacies  arising  or  payable  out  of  the  proceeds  of 
the  sale  of  land  directed  to  be  sold  by  a  valid  testamentary 
trust ;  secondly,  what  rule  applies  to  a  mixed  fund  of  the 
kind  in  question.  There  is,  however,  a  preliminary  ques- 
tion to  be  decided :  is  there  or  is  there  not,  on  the  construc- 
tion of  these  testamentary  instruments,  such  a  condition  as 
that  which  is  prohibited  by  the  rule  of  Courts  of  Equity  ? 
Now  *this  preliminary  question,  I  must  say — notwith-  [514 
standing  the  arguments  addressed  to  me,  and  considering 
the  instruments,  as  I  am  bound  to  do,  irrespective  of  legal 
.  decisions  on  the  subject,  but  only  trying  to  ascertain  their 
meaning — ^appears  to  me  very  plain.  [His  honor  then 
stated  the  provisions  of  the  will,  and  read  the  second  codicil, 
and  continued :] 

On  these  words  the  case  appears  so  plain  that  I  should 
have  thought  it  scarcely  could  be  argued.  However,  it  is 
somewhat  curious  that  on  this  point  two  of  the  cases  cited 
before  me  have  a  direct  bearing.  Neither  case  is  so  strong 
on  the  question  of  construction  ^s  the  one  before  me,  but 
they  are  worth  referring  to  because  -there  were  similar  ex- 
pressions to  be  construed  there.  Those  cases  are  the  cases 
ot  Lloyd  V.  Lloydi^\  which  I  shall  have  to  refer  to  for 
another  purpose,  ^ljA  Motleys.  Rennolds<mi^\  in  both  of 
which  words  much  less  strong  than  those  used  by  this  tes- 
tator were  held  to  create  a  condition  of  forfeiture ;  and  I  feel 
compelled  so  to  hold  in  this  case. 

The  question  of  construction  being  so  decided,  I  am  driven 
now  to  the  questions  of  law.  As  I  said  before,  there  is  no 
contest  about  the  rule  as  to  personal  estate.  There  is  no 
contest  as  to  the  rule  as  to  charges  on  land.  What  is  the 
rule,  first  of  all,  as  to  gifts  out  of  the  proceeds  of  the  sale 

(')  2  Sim.  (N.S.),  256.  («)  2  Ilare,  670. 
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of  land  directed  to  be  converted?  Upon  that  I  feel  my- 
self compelled  to  say  that  the  rule  of  this  court  as  to  lega- 
cies out  of  the  proceeds  of  the  sale  of  land  so  directed  to  be 
converted  is  the  same  as  is  applicable  to  personal  estate. 
It  is  not  necessary  to  eo  over  all  the  authorities,  but  looking 
at  Scott  V.  Tyler  (*),  which  is  a  leading  case  on  the  subject, 
I  think  we  must  agree  that  the  rule,  whatever  it  is,  was 
derived  chiefly  from  the  civil  or  canon  law.  The  history  of 
the  rule  appears  to  be  this :  it  was  a  rule  of  the  civil  law 
adopted  by  the  Ecclesiastical  Courts;  then  those  courts 
having  adopted  it,  it  was  adopted  as  a  rule  of  the  Courts  of 
Equity ;  but  the  Courts  of  Equity  did  not  consider  them- 
selves bound  by  the  precise  rule  of  the  civil  law,  but  de- 
parted from  the  civil  law  in  most  material  particulars. 
Thus,  the  Courts  of  Equity  held  that  it  did  not  apply  to 
conditions  precedent.  Again,  they  held  that  it  did  not  ap- 
615]  ply  to  a  condition  *restraining  marriage  under  a  given 
age,  and  so  on.  That  is,  the  rule  adopted  in  our  courts  was 
not  the  rule  of  the  civil  law,  it  has  been  modified — it  is  in 
i^ct  a  new  rule,  although  the  reason  of  its  importation  was 
its  use  in  the  Ecclesiastical  Courts.  The  rule,  tnerefore,  was 
brought  into  the  Court  of  Chancery  as  a  rule  applying  to 
legacies  out  of  personal  estate.  Now  it  so  happens  that 
other  rules  were  brought  into  the  Court  of  Chancery  in  the 
same  way,  and  amongst  other  rules  brought  into  the  Court, 
of  Chancery  in  the  same  way  was  a  rule  that  a  legacy  pay- 
able to  a  person  at  a  future  time  was  not  contingent ;  that 
is,  it  was  held  to  be  a  legacy  presently  given  but  payable  at 
a  future  time,  and  consequently  not  to  be  contingent  but 
vested ;  in  other  words,  though  the  legatee  died  under  the 
prescribed  age  at  which  the  legacy  was  made  payable,  the 
administrator  of  the  legatee  became  entitled  to  the  legacy. 
That  was  adopted  in  exactly  the  same  way  as  the  other  rule, 
because  it  was  the  rule  of  the  Ecclesiastical  Court ;  the  only 
diflEerence  was,  that  being  adopted  it  was  not  modified.  On 
that  Lord  Keeper  Guild£)rd,  m  Pawlett  v.  Pawletti^)^  said: 
*'As  to  a  legacy  devised  by  a  will,  I  take  the  law  to  be 
settled,  that  where  it  is  deoitum  in  prcesentlj  though  not 
payable  till  a  future  day,  it  shall  go  in  a  course  of  admin- 
istration ;  and  the  reason  is,  that  it  takes  place  on  the  per- 
sonal estate,  and  depends  purely  on  a  will,  which  is  to  be 
construed  and  expounded  in  the  Spiritual  Court;  and  in 
such  case  it  is  but  just  that  the  legacy  should  go  in  a 
course  of  administration,  in  regard  it  comes  out  of  the  per- 
sonal estate."     So  that  the  rule  came  to  our  courts  in  pre- 

(»)  2  Dick.,  712;  2  Bro.  C.  C,  431.  («)  Vcrn.,  323. 
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cisely  the  same  way.  Now  the  same  question  arose  as  to 
the  mode  in  which  this  fund,  which  lies  between  the  two, 
namely,  the  fund  which  arises  from  the  sale  of  land  directed 
to  be  sold,  and  which  is  found  hy  a  Court  of  Equity  in  a 
state  of  money,  is  to  be  dealt  with,  and  as  to  what  rules 
apply  to  such  a  case ;  and  that  question  was  discussed  and 
decided  in  the  case  of  ReHarVs  TtusU{^\  and  it  was  de- 
cided there  by  the  Lords  Justices  that  in  that  class  of  cases 
the  money  found  in  the  shape  of  money,  though  it  arose 
from  the  proceeds  of  land  directed  to  be  sold  by  the  testator, 
was  to  be  treated  for  the  purpose  of  construction,  and 
especially  for  the  purpose  of  the  rule  as  to  vesting,  *as  [516 
faUing  within  the  class  of  personal  estate.  That,  I  think,  is 
quite  clear  from  the  judgment  of  both  the  Lords  Justices. 
It  may  be  said  that  this  is  a  mere  analogy.  If  so,  it  is  a  very 
cogent  analogy.  Both  rules  are  derived  from  the  same 
court,  the  Spiritual  Court ;  both  adopted  in  equity  for  the 
same  reason.  They  are  rules  governing  personal  estate, 
and  then  when  the  question  arises  under  which  class  this 
particular  case  falls,  the  Court  of  Appeal  has  decided  as  to 
one  rule  that  it  falls  under  the  personal  estate  class.  But  I 
am  not  sure  that  it  is  a  mere  analogy.  Is  the  rule  one  of 
policy  or  one  of  construction  %  If  it  is  a  rule  of  construc- 
tion, then  it  is  more  than  analogy.  Now  if  the  rule  were 
•really  one  of  policy  you  never  could  evade  it  by  a  change 
in  the  form  of  words.  But  it  is  admitted  you  can  so  evade  . 
it ;  that  if  you  put  it  in  the  form  of  limitation — ^if,  for  ex- 
ample, you  had  given  this  life  interest  to  this  young  lady 
until  sne  married,  and  then  upon  marriage  had  given  it 
over — it  is  not  disputed  that  that  would  have  been  good. 
Therefore,  it  seems  to  be  a  rule  of  construction.  The  reason 
of  the  rule  may  have  been  policy  ;  but  the  actual  question  the 
court  has  to  decide  is  whether,  according  to  the  construc- 
tion, it  is  a  condition  or  a  limitation,  tod  if  it  is  found  to  be  a 
condition,  then  the  reason  which  made  that  condition  in  ter- 
rorem  only  may  have  been  founded  on  policy  or  supposed 
policy ;  but  it  is  the  construction  that  decides  that  it  is  to 
oe  in  terrorem^  and  therefore,  strictly  spt^aking,  it  is  a 
question  whether  the  testator  has  absolutely  prohibited  the 
marriage,  or  whether  he  has  intended  merely  to  threaten 
that  which  he  knows  cannot  be  carried  into  effect,  because 
the  court  construes  it  to  be  in  terrorem.  I  think,  therefore, 
the  rule  is  rather  to  be  considered  an  arbitrary  rule  of  con- 
struction than  to  be  founded  on  public  policy,  and  I  should 
hold,  if  it  were  merely  a  gift  of  money  arising  from  the  sale 

0)  3  De  G.  (fe  J.,  195. 
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of  real  estate,  that  it  is  governed  by  the  rules  applicable  to 
personal  legacies. 

But  there  is  another  ground  upon  which  again  I  am  bound 
by  authority.  This  is  a  mixed  fund ;  the  proceeds  of  realty 
and  personalty  directed  to  be  converted  are  thrown  together 
as  an  entire  fund.  Now  the  rules  as  to  mixed  funds  are 
'  very  different  from  the  rules  governing  simple  funds  arising 
from  one  or  the  other  kind  of  property.  The  general  rule  in 
modern  times  has  been  to  govern  this  mixed  fund  by  the  rules 
of  personalty,  and  in  som^  cases  it  has  been  carried  so  far 
61  i]  that  even  where  the  only  mixture,  *so  to  say,  was  giv- 
ing the  funds  to  the  same  objects,  that  has  been  carried  out. 
The  case  of  Oenery  v.  Fitzgerald  (*)  is  a  notable  example. 
That  was  not  the  case  of  a  true  mixed  fund,  but  a  simple 
gift  of  realty  and  personalty  to  the  same  object.  When  we 
come  to  true  mixed  funds  we  find  the  law  hias  been  largely 
modified  in  favor  of  the  rules  regulating  personal  estate,  as 
is  shown  by  the  decisions  in  the  well-known  cases  of  Roberts  v. 
Walker  ('),  Boughtoi}Y,  Boughton  ("),  and  Tenchy,  Cheese {*). 
Therefore,  if  it  depended  simpljr  on  this  consideration,  I 
should  be  found  to  liold  that,  having  a  mixed  fund,  you  are 
not  to  sever  it  into  two,  and  say  it  is  valid  as  to  so  much  as 
arises  from  realty,  and  invalid  as  to  so  much  as  arises 
from  personalty,  but  to  hold  that  the  two  funds  are  to-be 
kept  together,  and  that  the  rules  as  to  personal  estate  apply. 
But  1  am  not  left  to  decide  this  upon  any  notion  of  my 
own.  The  exact  point  was  decided  oy  an  eminent  judge, 
Vice-Chancellor  Kindersley,  in  Lloyd  v.  Lloyd  (*),  and 
though  it  is  not  mentioned  in  the  report,  neither  he;^  nor,  I 
think,  any  of  the  counsel  in  the  case,  could  have  missed  it. 
It  tvas  argued  exactly  as  if  it  were  a  pure  gift  .of  pure  person- 
alty, everybody  admittijog  that  was  the  law  to  govern.  The 
Vice-Chancellor  treats  it  in  the  same  way,  noticing  in  the 
judgment  that  there  was  realty  and  personalty,  and  ne  gives 
nis  jadgment  as  to  the  conditions,  and  he  held  the  condition 
to  fail  as  regards  the  gift  over  on  the  marriage  of  the  single 
woman.  So  that  the  case  of  Lloyd  v.  Lloya^  as  regards  the 
question  of  mixed  fund,  is  precisely  in  point,  and  I  should 
hold  myself  bound  by  that  decision,  even  were  it  my  opin- 
ion, which  it  is  not,  that  it  is  not  a  correct  decision  accord- 
ing to  the  analogy  of  decided  cases.  As  I  have  said  before, 
whatever  my  opinion  may  be  as  to  the  law,  finding  it  settled, 
as  I  do,  I  must  decide  contrary  to  the  intention  of  this  gen- 
tleman, which  appears  to  me  to  be  a  very  reasonable  one, 

(')  Jac,  468.  (*)  6  D.  M.  <fe  G.,  453. 
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because  he  obviously  wished  to  provide  for  his  daughters 
while  single  an  ample  income,  thinking  when  they  married 
they  would  not  require  so  much.  I  regret  not  being  able  to 
carry  it  out,  but  I  must  decide  according  to  what  I  consider 
the  law  is,  that  this  condition  is  in  terrorem  and  void. 
Solicitors :  Messrs.  W.  <fe  A.  Ranken  Ford. 


See  Redfield  on  Wills,  Jarman  on 
Wills,  Roper  on  Legacies,  Williams  on 
Executors,  Hawkins  on  Wills,  Wigram 
on  Wills,  and  O'Hara  on  Construction 
of  Wills,  titles  Condition,  Devise,  Gift 
Over,  Illegal  Restraints,  Legacy,.  Mar- 
riage, Addison  on  Cont.,  784,  882, 1  Sto. 
Eq.  Jar.,  §§  274-291. 

A  devise  in  trust  for  the  daughter  of 
the  testator  in  case  she  married  with 
the  consent  of  her  father  and  A.  The 
condition  was  held  subsequent,  and  the 
estate  of  the  daughter  having  vested 
could  not  be  divested  by  the  dissent  of 
the  father  after  the  death  of  A. :  Walker 
V.  Inge,  1  Hominy's  Notes  of  Cases,  95. 
The  learned  editor,  Mr.  Edward  Rom- 
illy,  has  appended  a  valuable  and  very 
elaborate  note  to  this  case  upon  devises 
and  legacies  upon  conditions  as  to  mar- 
riage, as  to  marriage  to  particular  per- 
sons or  classes  of  persons,  and  upon 
consent  or  non-consent  of  designated 
persons :  See  also  Nutt  v.  BurreU, 
MacNaghten's  Select  Cases,  1,  and  cases 
cited  in  note ;  Sheriff  v.  Mbrlock,  W. 
Kelynge's  Chy.,  23,  and  Painton  v. 
Berry,  Id.,  87;  Mack  v.  Mulcahy,  47 
Indiana,  69. 

*  Equity  sometimes  relieves  from  for- 
feiture of  legacies :  Nutt  v.  BurreU, 
MacNaghten's  Select  Cases,  1,  and  cases 
cited  in  note. 

Testator  gave  each  of  his  daughters 
two  thousand  pounds  to  be  rais^  out 
of  a  mortgage  or  sale  of  certain  real 
estate  provided  they  should  marry  with 
their  mother's  consent  and  directed  a 
yearly  payment  out  of  the  rent  until 
they  should  marry;  and  if  anv  of  them 
die  before  marriage  with  such  consent 
her  portion  to  cease,  and  to  be  paid  to 
such  person  to  whom  the  premises 
should  belong  :  The  t^tator  died,  the 
daughters  married  without  consent : 
The  Master  of  the  rolls  held  they  were 
entitled  to  the  legacy,  upon  the  distinc- 
tion that  such  a  restraint  upon  mar- 
riage was  void  at  common  law  but  that 
chancery  had  upheld  it  where  there  woe 
a  deoise  over,  in  case  of  marriage  with- 


out consent.  That  there  was  no  devise 
over  in  this  case  upon  marrying  with- 
out consent  but  onlv  upon  dying  before 
marriage  with  such  consent  and  was 
no  more  than  providing  for  daughters 
dying  unmarried  ;  he  taking  it  all 
along  that  if  they  married  they  could 
do  so  with  consent :  (Hervey  v.  Aston, 
Talbot's  Rep. ,  8d  ed. ,  212).  This  judg- 
ment was  reversed  upon  appeal,  the 
court  holding  that  conditions  in  re- 
straint of  marriage,  so  far  as  the  same 
respect  interests  arising  out  of  lands 
are  to  be  governed  by  the  rules  of  the 
common  law,  ^nd  therefore  whether 
the  condition  precedent  or  subsequent, 
or  whether  there  be  a  devise  over  or 
not,  the  interest  shall  never  vest  until 
the  condition  be  performed :  Talbot, 
217  note,  and  cases  cited. 

But  with  regard  to  personal  legacies 
the  rule  seems  to  be  that  the  condition 
in  restraint  of  marriage,  whether  pre- 
cedent or  subsequent,  shall  be  void  un- 
less there  be  a  devise  over,  in  which 
case  the  right  of  the  devisee  over  shall 
prevail :  '^Ibot,  217  note,  and  cases 
cited. 

Testatrix  bequeathed  a  chattel  prop- 
erty to  her  daughter  on  attaining 
twenty -one  or  on  the  day  of  her  mar- 
riage, "  provided  that  if  such  marriage 
be  nad  without  the  consent  of  her  ex- 
ecutors, after  named,  or  the  survivor  of 
them,"  then  that  the  property  should 
vest  in  the  said  executors  in  trust  for 
her  daughter  for  life,  and  afterwards 
for  her  children,  with  a  limitation  over 
to  CD.  The  testatrix  appointed  H., 
V.  and  C.  her  executors.  V.  alone 
proved  .  the  will .  The  daughter  mar- 
ried while  under  age  with  the  assent  of 
v.,  and  C.  executed  her  marria^-e  set- 
tlement as  a  trustee.  Held  that  the 
assent  of  H.,  who  never  acted  in  the 
trusts  of  the  will,  was  unnecessary,  the 
power  to  consent  being  vested  in  him 
in  right  of  his  office  of  executor  only  : 
Boyee  v.  Corbally,  Lloyd  &  Gould, 
temp.  Plunket,  102. 

A  legacy  was  given  to  the  testator's 
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two  daughters,  to  be  paid  to  them  on 
their  days  of  marriage,  provided  such 
marriage  should  be  liad  with  the  con- 
sent and  approbation  of  his  executors, 
and  the  interest  in  the  meantime  to  be 
applied  for  their  maintenance  and  edu- 
cation :  if  either  of  the  daughters 
should  die  before  marriage  with  such 
consent,  her  share  was  to  go  to  the  sur- 
vivor ;  and  if  both  should  die  without 
being  married  with  such  consent,  the 
whole  legacy  was  to  sink  into  the  resi- 
due. By  a  codicil  the  testator  after  giv- 
ing lefi^acies  to  his  two  sons,  directed 
that  the  legacies  which  he  had  be- 
queathed to  his  two  sons  and  two  daugh- 
ters by  his  will  and  codicil  should  go 
and  be  possessed  by  the  survivor  of 
such  of  his  sons,  who  should  die  before 
the  attainment  of  twenty-five  years, 
and  to  such  of  his  daughters  who 
should  die  before  such  age  or  marriage 
with  the  consent  of  his  executors.  One 
of  the  daughters  who  had  attained 
twenty-five,  but  had  previously  mar- 
Tied  without  the  consent  of  the  execu- 
tors, claimed  her  share  of  the  legacy  : 
Held  that  by  the  toiU  she  was  only  en- 
titled thereto  on  marriage,  at  whatever 
age,  with  the  consent  of  the  executors  ; 
that  by  the  codicU  she  was  entitled 
upon  marriage  with  such  consent  before 
twenty-five,  but  that  at  that  age  she  was 
entitled  even  though  she  had  previously 
married  without  such  consent :  Malcolm 
V.  (y  Callahan,  Cooper's  Eq.  Cases, 
temp.  Brougham,  78. 

The  testator  devised  lands  to  his 
sons,  and  left  legacies  charged  thereon 
to  each  of  his  daughters,  to  be  paid  to 
them  respectively  on  attaining  the  age 
of  twenty -one  or  day  of  marriage,  with 
consent  of  the  executors,  and  in  case 
any  or  either  of  them  should  at  any 
time  thereafter  marry  with  a  Papist,  or 
person  professing  the  Roman  Catholic 
or  Popish  religion,  or  a  reputed  Papist, 
he  thereby  revoked,  annulled  and 
made  void  the  devise  and  bequest  made 
to  such  child  or  children,  and  he  left 
to  each  of  his  children  so  offending 
one  shilling,  and  devised  and  be- 
queathed such  child  or  children's  de- 
vises or  shares  over  :  The  Master  of  the 
Bolls  held  (Duggan  v.  Kelly,  10  Irish 
Eq.,  295)  the  condition  legal  and  was 
not  limited  to  the  period  of  payment 
of  the  legacies,  but  extended  'to  the 
whole  life  of  the  daughters.  He  held, 
however,  that  a  daughter  who  married 


a  Roman  Catholic  was  entitled  to  the 
interest  due  before  condition  broken. 
On  review  of  this  judgment  before  the 
Lords  Commissioners  it  was  held  that 
on  the  construction  of  the  whole  will, 
the  restriction  upon  a  daughter's  mar- 
rying a  Roman  Catholic  was  to  be  con- 
fined to  the  period  of  minority  :  Dug- 
gan v.  Kelly,  10  Irish  Eq.,  473. 

Directions  in  a  will  that  if  one  of  the 
sons  of  testator  shall  marry  a  certain 
person  named,  he  shall  take  no  part  of 
testator's  estate,  but  that  the  ex^^cutors 
should  dispose  of  testator's  estate  as  if 
that  son  had  died  in  testator's  life  in- 
testafe,  and  without  issue,  takes  effect 
as  a  residuary  bequest  upon  the  mar- 
riage of  that  son  to  the  person  named 
after  testator's  death.  A  condition  to  a 
bequest  to  a  son  of  the  testator,  that  it 
should  be  void  if  within  a  stated  time,' 
he  should  marry  a  daughter  of  a  person 
named,  is  not  illegal  as  a  restraint  upon 
marriage..  Such  condition  is  not  void 
for  uncertainty  because  it  appears  that 
there  are  two  persons  of  the  name  in 
the  condition — father  and  son — if  it  ap- 
pears by  evidence  that  the  son  was  un- 
married, and  had  no  children,  and  that 
testator's  son,  with  his  knowledge,  was 
paying  attentions  to  one  of  the  two 
daughters  of  the  father  of  that  name. 
This  is  a  latent  ambiguity  arising  from 
extrinsic  evidence,  and  may  be  ex- 
plained by  such  evidence  :  Oraydgn'9 
Executors  v.  Oraydon,  23  New  Jersey 
Equity,  229. 

Where  a  testator  bequeathed,  "  unto 
my  beloved  wife,  Catharine,  the  sum 
of  $1,650  in  lieu  of  dower  in  my  real 
estate,  for  her  support  during  her  nat- 
ural life,  or  as  long  as  she  remains  my 
widow,  then  her  said  dower  shall  be 
transferred  to  my  three  children ;" 
Held,  that  the  widow  took  the  absolute 
title  to  the  money,  the  right  to  ti$e  the 
entire  fund,  and  that  the  bequest  over 
was  void  ;  Smith  v.  Van  ifostrand,  3 
Hun,  450. 

A  bequest  of  the  income  of  a  fund 
and  so  much  of  the  principal  as  the 
beneficiary  should  need  for  her  suitable 
maintenance,  and  whatever  might  re- 
main after  her  death  to  her  children^ 
held  valid  and  the  bequest  over  not  re- 
pugnant :  BeU  V.  Warn,  ^  N.  Y.  Sup. 
Court  Rep.,  601.  See  also  Livingston  v. 
Murray,  4  Hun,  619  ;  Parker  v.  Moore, 
25  N.  Jersey  Eq.,  228  ;  Gulick  v.  avUek, 
Id.,  824 ;  QaHJiwaite  y-  X«icw,  Id.,  351. 
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In  Indiana  it  has  been  held  that  a 
clause  that  on  .marriage  of  a  widow  a 
bequest  to  her  shall  become  null  is4n 
restraint  of  marriage  and  void  :  Mack 
y.  Muleahy,  47  Indiana,  68. 

Where  a  testator  gave  the  plaintiff 
a  legacy  of  $200  to  be  paid  in  one 
year  after  his  decease,  upon  the  express 
condition  that  the  plaintiff  should,  at 
the  time,  be,  in  the  judgment  of  the 
testator's  wife,  worthy  of  that  token  of 
his  remembrance ;  Held  that  the  legacy 
was  Kiven  upon  a  condition  precedent, 
and  that  the  legatee  took  no  vested  in- 
terest therein,  upon  the  will  becoming 
operative.  Held,  also,  that  the  legacy, 
not  having  been  given  over  to  any  one 
else,  and  a  compliance  with  the  condi- 
tion being  impossible,  in  consequence 
of  the  insanity  of  the  testator's  wife 
rendering  her  incapable  of  acting,  it 
was  sufficient  that  it  was  complied 
with  as  nearly  as  practicable,  or  cypres. 
And  that,  upon  snowing  that  she  had, 
so  far  as  lay  in  her  power,  complied 
with  the  requirement  of  the  condition 
by  so  conducting  herself  as  to  become 
entitled  to  be  adjudged  worthy  of 
the  testator's  bounty,  she  could  take 
the  legacy  :  Burns  v.  Clarke  37  Barb., 
496. 

Dewart  gave  to  his  son  William 
$2,000  (and  charged  it  on  land  de\nsed 
to  WUliam)  in  trust  for  Lewis  "  to  be 
paid  to  him  between  the  ages  of  twen- 
ty-one and  twenty-five,  at  the  discre- 
tion of  William  ;"  in  case  of  the  death 
of  Lewis  before  twenty-five  years  the 
legacy  to  lapse.  Before  Lewis  reached 
twenty-one  years  the  land  was  sold  by 
the  sheriff.  When  Lewis  attained 
twenty-one,  William  declared  in  vrrit- 
ing  that  the  legacy  was  payable.  Held, 
1.  That  the  owners  of  the  land  were 
bound  to  pay  it  with  interest  from 
Lewis's  full  age.  2.  The  provision  for 
a  lapse  of  the  legacy  by  Lewis's  death 
before  twenty-five,  did  not  change  Wil- 
liam's power  to  exercise  the  discretion. 
8.  The  sheriff's  sale  of  the  land  before 
Lewis  attained  twenty ^one,  and  before 
the  trustee  exercised  his  discretion,  did 
not  relieve  the  owners  from  liability, 
when  Lewis  arrived  at  twenty-one 
years :  Schimr^s  Appeal,  70  Penn.  St. 
R.  400. 

Held  further  (in  a  subsequent  case) 
a  vested  legacy  but  not  chargeable  with 


interest  until  Lewis  arrived  at  twenty- 
one,  and  the  trustee  exercised  his  dis- 
cretion. The  Iknd  charged  was  owned 
by  several  persons  in  distinct  portions  ; 
the  legatee  applied  for  a  decree  for  the 
payment  of  the  legacy.  The  Orphan's 
Court  decreed  payment  by  each  owner 
of  his  proportion  according  to  the  value 
of  his  land.  Held  to  be  error,  the  de- 
cree should  have  been  for  the  sale  of 
the  land  charged,  and  the  Supreme 
Court,  without  reversing,  directed  the 
decree  to  be  so  amended  :  DewarVs 
Amealy  70  Penn.  St.  R.,  403. 

Where  personal  property  was  be- 
queathed to  executors  in  trust  to  pay 
an  annuity  of  five  hundred  dollars,  to 
be  increased  in  their  discretion  to  one 
thousand  dollars,  to  the  testator's  son 
until  he  attained  the  age  of  30,  and  to 
pay  all  that  should  remain  of  principal 
and  accumulated  income  to  the  son 
upon  the  condition  that  he  should  then, 
in  the  opinion  of  the  executors,  be 
solvent.  The  executors  having  re- 
nounced :  Held,  the  provision  for  the 
increase  of  the  son's  annuity  became 
ineffectual,  the  discretion  being  abso- 
lute and  personal.  The  determination 
as  to  solvency  of  the  son  at  the  age  of 
thirty  is  not  a  matter  of  personal  dis- 
cretion, but  as  it  rests  upon  a  fact 
judicially  ascertainable,  effect  is  to  be 
g^ven  to  the  provision  notwithstanding 
the  renunciation  of  the  trustees :  The 
provision  for  the  accumulation  of  in- 
come during  the  interval  between  the 
son's  majority  and  the  age  of  thirty 
years  is  void,,  and  the  income  for  that 
period  goes  as  in  case  of  intestacy  : 
HvU  V.  HvU,  24  New  York,  647. 

Where  a  legacy  was  given  on  condi- 
tion of  the  legatee  marrying  with  the 
consent  in  writing  of  the  executors, 
and  he  afterwards  married  with  their 
approbation,  but  they  did  not  express 
their  consent  in  the  manner  required 
by  the  will :  Held,  that  the  legatee 
was  entitled  to  the  legacy,  and  that  the 
consent  of  one  of  the  executors  who 
had  not  acted  was  not  necessary : 
Wi/rthington.  v.  Evans,  1  Sim.  &  Stu- 
art, 165. 

As  to  the  validity  and  effect  of  a 
clause  in  a  devise  restraining  the  sale 
of  the  land  or  forbidding  the  sale  to  a 
particular  person,  see  MandeWaum  v. 
McDonneU,  29  Mich.,  78. 
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518]   ^      *Gravely  V.  Barnard. 

[1874    G.     58.] 

Bond — CondUum  in  ReHrainl  of  Trade — Contideraiion — ConHnuance  ofprevuma 
Engagement — Righl  to  dismiu  at  WiU — Interlocutory  Jnjunetion. 

A  legal  consideration  of  any  value  is  sufficient  to  support  a  contract  in  partial  re- 
straint of  trade ;  and  the  court  will  not  inquire  as  to  its  adequacy. 

The  plaintiff,  a  sur^on,  engaged  the  defendant  (who  was  not  qualified  to  practice, 
but  was  studying  with  a  view  to  pass  the  necessary  examination)  to  assist  him  in  his 
practice,  the  engagement  being  terminable  at  the  will  of  either  party.  Subsequently 
the  defendant,  previously  to  g^ine  up  to  pass  his  examination,  executed,  at  the  re- 
quest of  the  plaintiff,  a  bond,  which  was  conditioned  to  be  void  if  the  defendant  should 
not  practise  within  certain  limits,  but  which  contained  no  express  agreement  on  the 
part  of  the  plaintiff  to  continue  the  defendant's  employment.  The  defendant  re- 
mained in  the  plaintiffs  employment  for  about  tliree  months  afterwards,  and  waa 
then  dismissed.  He  subsequently  commenced  practising  within  the  preecribed 
limits,  and  a  suit  was  instituted  to  restrain  him  from  so  doinf : 

Held,  that  an  agreement  by  the  plaintiff  to  continue  the  defendant's  employment 
on  the  old  terms  could  be  inferred;  that  there  was  consideration  to  support  the  bond; 
and  that  the  plaintiff  was  entitled  to  an  injunction: 

Held,  also,  that  the  point  was  one  that  ought  to  be  decided  on  motion  without  wait- 
ing for  the  hearing. 

The  plaintiff  was  a  surgeon  at  Newick,  in  the  county  of 
Sussex,  and  in  1864  engaged  the  defendant  (who  was  not 
then  qualified  to  practise,  but  was  studying  with  .the  view 
of  passing  the  examination  of  the  Society  of  Apothecaries) 
to  assist  him  in  his  practice.  The  plaintiff  alleged  that  at 
the  time  when  he  so  engaged  the  defendant  it  was  verballjr 
agreed  between  them  that  the  defendant,  if  he  became  quali- 
fied to  practise,  would  not  practise  at  Newick  or  the  neigh- 
borhood ;  but  this  was  denied  by  the  defendant.  In  1870 
the  defendant  was  about  to  go  up  to  pass  his  examination, 
and  the  plaintiff  required  him  to  execute,  and  he  did  exe- 
cute, a  bond,  dated  the  12th  of  March,  1870,  in  the  penal 
sum  of  £1,000.     The  condition  of  this  bond  was  as  follows  : 

''  Whereas  the  said  Richard  Giuvely  some  time  since  took 
the  above  bounden  Thomas  Barnard  into  his  employ  and 
confidence  as  an  assistant  in  his  profession  or  business  of 
519]  surgeon,  apothecary,  *and  man  midwife,  which  he  now 
carries  on,  and  has  for  some  time  past  carried  on  at  Newick 
aforesaid,  which  employment  was  to  continue  so  long  as 
the  said  parties  hereto  snould  agree.  And  whereas  the  said 
Thomas  Barnard  at  the  time  of  such  engagement  did  not, 
nor  does  he  at  present,  hold  the  requisite  qualifications  to 
enable  him  to  practise  the  professions  aforesaid  or  any  of 
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them,  but  being  now  about  to  apply  for  a  certificate  from 
the  Society  of  Apothecaries  of  London,  on  obtaining  which 
he  will  possess  the  requisite  qualifications  to  practise  his 
profession,  the  said  Richard  Gravely  hath  requested  him 
the  said  Thomas  Barnard  to  enter  into  the  above  written 
bond  or  obligation  with  the  condition  for  making  void  the 
same  which  is  hereinunder  written ;  and  for  the  consider- 
ation aforesaid  the  said  Thomas  Barnard  hath  agreed  to 
enter  into  such  bond  or  obligation  with  such  condition  for 
making  void  the  same  as  is  hereinafter  contained.  Now, 
therefore,  the  condition  of  the  above- written  bond  or  obli- 
gation is  such  that  if  the  above  bounden  Thomas  Barnard 
shall  not,  nor  will  at  any  time  or  times  hereafter,  set  up, 
practise,  carry  on,  or  exercise  directljr  or  indirectly,  either 
for  himself  alone  or  in  partnership  or  in  collusion  with  any 
other  person  or  persons  whomsoever  except  the  said  Rich- 
ard Gravely,  or  in  any  manner  whatsoever,  the  said  several 
professions  or  businesses  of  a  surgeon,  apothecary,  or  man 
midwife,  or  any  or  either  of  them,  or  any  similar  or  like 
profession  or  business,  within  the  said  parish  of  Newick,  or 
within  the  distance  of  ten  miles  thereof  (the  town  of  Lewes 
in  the  said  county  excepted),  during  so  long  a  time  as  the 
said  Richard  Gravely,  or  any-  person  or  persons  to  whom  he 
shall  sell  or  dispose  of  his  said  business  of  a  surgeon, 
apothecary,  or  man  midwife,  or  to  whom  he  may  assign  or 
make  over  the  same,  shall  carry  on,  practise,  or  exercise 
the  same  professions  or  business,  or  any  or  either  of  them, 
then  the  above-written  bond  or  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  virtue." 

The  defendant  failed  to  pass  his  examination,  and  returned 
to  the  plaintiff,  and  acted  as  his  assistant ;  but  shortly  after- 
wards the  plaintiff  gave  the  defendant  notice  to  leave  his 
employ,  and  the  enga^ment  between  the  plaintiff  and  the 
defendant  terminated  in  June,  1870. 

In  March,  1874,  the  defendant  passed  his  examination, 
and  *began  to  practise  within  the  limits  mentioned  in  [520 
the  bond.  The  plaintiff  thereupon  instituted  this  suit  to  re- 
strain him  from  so  doing,  waiving  by  his  biU  all  penalties 
recoverable  at  law  under  the  bond. 

A  motion  was  now  made  for  an  injunction.  The  argument 
turned  entirely  on  the  above-mentioned  bond,  no  reliance 
being  placed  on  the  alleged  verbal  agreement  at  the  com- 
mencement of  the  engagement. 

Mr.  Waller,  Q.C.,  and  Mr.  Horton  Smith,  for  the  plain- 
tiff :  The  court  will  grant  an  injunction  although  the  agree- 
ment between  the  parties  in  point  of  form  is  for  the  payment 
10  Eng.  Rep.  105 
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of  a  penalty  for  non-observance  of  certain  terras :  Clarkson 
V.  Edge  (') ;  Fox  v.  Scard  (') ;  French  v.  MacaU  {').*  A 
promise  to  abstain  from  carrying  on  business  within  reason- 
able limits  is  good,  if  maae  for  valuable  consideration : 
Mitchel  V.  Reynolds  (*). 

[The  Master  of  the  Rolls  :  The  real  question  here  ap- 
pears to  be,  Is  there  a  consideration  for  the  bond  ?] 

The  bond  is  under  seal,  and  that  of  itself  imports  a  con- 
sideration. But  besides  that  the  meaning  of  the  whole 
transaction  was  that  the  employment  of  the  defendant  by 
the  plaintiff  was  to  be  continued  on  the  same  terms  as  before 
if  the  defendant  signed  the  bond  ;  and  the  employment  was 
so  continued  for  several  weeks,  so  that  valuable  consider- 
ation was  given  for  the  bond.  It  is  now  clearly  settled  that 
the  court  will  not  in  these  cases  inquire  into  the  quantum  of 
the  consideration :  Hitchcock  v.  OoTcer  (*).  The  decision  in 
Howard  v.  Woodward  (")  was  given  on  a  bond  almost  iden- 
tical in  its  terms  with  that  in  question  here,  and  governs 
this  case. 

[They  also  referred  to  Davidson^  s  Precedents  in  Convey- 
ancing (') ;  Roy  V.  Duke  of  Beaufort  (') ;  Sainter  v.  Fergu- 
sonO.'\ 

521]  *Mr.  Sovihgate^  Q.C.,  and  Mr.  Locock  Webb^  for  the 
defendant :  The  sole  question  is,  was  any  consideration  given 
for  this  bond  ?  The  agreement  alleged  to  have  been  entered 
into  at  the  commencement  of  the  engagement  is  disputed  by 
the  defendant,  and  it  is  not  for  the  purposes  of  this  argument 
to  be  relied  on.  Then  as  to  the  bond  being  under  seal,  it  is 
expressly  laid  down  in  Mitchel  v.  Reynolds  (*)  (a  case  on  a 
bond)  that  the  consideration  for  a  contract  in  restraint  of 
trade  must  always  be  shown.  Prima  faeie^  such  a  contract 
is  bad  ;  and  it  will  only  be  upheld  if  there  is  adequate  con- 
sideration for  it :  Logan  v.  WieaholL  ('**) ;  Chesman  v.  Nain- 
by  0') ;   Young  v.  Timmins  ("). 

[The  Master  of  the  Rolls  :  If  Young  v.  Timmins 
turned  on  the  question  of  consideration,  it  must  be  treated 
as  overruled  by  Hitchcock  v.  Ooker  (*).] 

At  all  events,  there  is  no  consideration  whatever  shown 
here. 

[The  Master  of  the  Rolls  referred  to  Davis  v.  Mason  (").] 

0)  83  Beav.,  227.  (»)  2  Atk.,  190. 

(«)  Ibid..  327.  (»)  7  C.  B.,  716;  1  Mac.  <fe  G.,  286. 

(8)  2  D.  A  War.,  269.  H  1  CI.  &  F.,  611. 

(•»)  1  P.  Wms.,  181.  (")  1  Bro.  P.  C,  234,  Toml,  ^. 

(*)  6  A.  <fe  E..  438.  (")  1  C.  A  J.,  831. 

(«)  34  L.  J.  (Ch.),  47.  C»)  6  T.  R.,  118. 

C^)  gd  ed.,  vqI.  ii.,  p.  525. 
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In  that  case  the  defendant  save  the  bond,  on  entering  into 
an  engagement,  to  sejve  the  iHaintiff  for  so  long  as  the  plain- 
tiff should  think  fit.  We  admit  that  if  this  bond  had  been 
given  at  the  commencement  of  the  engagement  between  the 
plaintiff  and  the  defendant,  it  would  have  been  good ;  but 
it  was  not  given  at  the  commencement  of  the  engagement, 
and  there  was  no  agreement  to  continue  the  employment 
after  the  execution  of  the  bond ;  and  we  say,  thereiore,  that 
the  bond  is  invalid  in  law  :  Homer  v.  Ashford  ('). 

Sir  G.  Jessel,  M.R.:  The  sole  question  in  this  case  is, 
whether  there  is  a  sufficient  consideration  for  the  bond.  .  The 
case  of  Hitchcock  v.  Coker  has  settled  what  consideration 
is  sufficient  in  these  cases.  It  is  enough,  in  the  words  of 
Lord  Chief  Justice  Tindal  Q,  if  there  is  "a  legal  considera- 
tion, and  of  some  value."  Therefore  if,  in  the  *present  [522 
case,  the  plaintiff  can  show  that  he  gave  any  valuable  con- 
sideration, however  small,  that  is  enough  to  warrant  the 
granting  of  an  injunction,  the  court  not  taking  upon  itself 
to  decide  upon  the  adequacv  of  the  consideration. 

Now  as  to  what  is  vajiuable  consideration  in  these  cases 
there  is  some  authority.  In  Davis  v.  Mason  (')  the  taking 
of  a  man  into  service  for  so  long  a  time  as  the  master  should 
please  was  held  to  be  valuable  consideration.  Lord  Ken- 
yon,  in  giving  judgment,  said:  "A  bond  in  restraint  of 
trade  cannot  be  arbitrarily  taken,  and  without  consideration  ; 
some  consideration  must  appear.  But  here,  the  plaintiff 
being  established  in  business  as  a  surgeon  at  Thetford,  the 
defendant  wished  to  act  as  his  assistant  with  a  view  of  deriv- 
ing a  degree  of  credit  from  that  situation ;  on  which  the 
former  stipulated  that  the  defendant  should  not  come  to  live 
there  under  his  auspices  and  steal  away  his  patients ;  this 
seems  to  be  a  fair  consideration  for  the  bond."  Is  there  any 
difference  between  an  agreement  to  take  into  service  so  long 
as  the  master  pleases,  and  an  agreement  to  continue  an  ex- 
isting service  so  long  as  the  master  pleases,  that  existing 
service  being  terminable  at  the  will  and  pleasure  of  the  mas- 
ter? I  can  see  none;  and  the  onlv  question  is,  can  I  rea- 
sonably infer  from  the  instrument  Detore  me  an  agreement 
to  continue  the  defendant's  employment?  Now  upon  the 
defendant's  construction  the  instrument  has  no  meaning; 
but  it  is  the  duty  of  the  court  to  construe  an  instrument  so 
that  if  possible  it  may  have  a  meaning ;  and  if  that  meaning 
can  be  fairly  got  at,  the  court  must  give  effect  to  it.  [His 
honor  then  read  the  recitals  in  the  bond,  and  continued :] 

What  do  the  words  "for  the  consideration  aforesaid" 

0)  3  Bing.,  322.  (»)  6  A.  &  E.,  467.  («)  6  T.  E.,  118,  120. 
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mean  ?  The  defendant  savs  they  mean  nothing,  that  thongh 
the  instrument  speaks  oi  a  consideratjpn,  none  was  given. 
I  cannot  adopt  that  view.  I  think  it  must  mean  that  there 
was  an  agreement  by  the  plaintiff  and  defendant  that  the 
connection  between  them  was  not  to  be  terminated  there  and 
then,  and  if  that  is  the  meaning,  the  case  falls  within  Dams 
V.  Mason. 

But  it  may  be  said,  Is  it  right,  in  such  a  case  as  this,  to 
infer  such  an  agreement?  Must  not  the  agreement  be  in 
523]  express  *terms?  Now  on  that  point  the  authorities 
appear  to  be  all  one  way.  In  the  leading  cases  of  MitckeZ 
V.  Reynolds  (*)  the  condition  of  the  bond  was,  that  whereas 
the  defendant  had  assigned  to  the  plaintiff  a  lease  of  a  mes- 
suage and  bakehouse  for  the  term  of  five  years,  if  the  de- 
fendant should  not  exercise  the  trade  of  a  baker  within  that 
parish,  or  in  case  he  did,  should  pay  a  sum  to  the  plaintiff, 
then  the  obligation  to  be  void.  Is  o  consideration  is  recited 
there ;  the  assignment  is  mentioned  in  the  past  tenser  and 
therefore  must  have  been  previously  executed;  yet  the 
court  inferred  a  consideration  ;  they  found  that  the  plaintiff 
took  a  bakehouse  from  the  defendant,  and  that  the  defen- 
dant agreed  not  to  carry  on  his  business.  So  in  Dams  v. 
Mason  (*)  the  consideration  was  inferred  by  Lord  Kenyon 
and  the  judges  of  the  Court  of  King's  Bench.  The  condition 
of  the  bond  there  simply  recited  that  the  plaintiff  had  taken 
the  defendant  for  his  assistant,  and  that  the  defendant  had 
agreed  not  to  exercise  the  business  on  his  own  account ;  yet 
Lord  Kenyon,  in  the  judgment  I  have  read,  says  that  there 
was  a  consideration.  That  was  arrived  at  by  inference. 
Looking,  then,  at  these  two  cases,  in  which  remedy  was 
given  on  an  instrument  in  which  there  was  no  express  state- 
ment of  the  consideration,  but  the  consideration  was  inferred, 
I  think  I  am  bound  to  grant  the  injunction  in  this  case. 

I  also  think  that  this  is  one  of  the  cases  in  which  I  am 
bound  to  decide  the  question  of  law  on  the  motion,  and  not 
to  leave  it  to  the  hearing ;  to  do  otherwise  might  be  to  ruin 
one  of  the  parties. 

Solicitors :  Mr.  R.  M.  Phillips^  agent  for  Mr.  H,  J.  JoneSj 
Lewes ;  Mr.  James  Mote. 

(')  1  p.  Wms.,  181.  (')  5  T.  R.,  118. 

A  contract  not  to  exercise  a  trade  or  enantee  in  the  enjoyment  of  his  trade 

carry  on  business  at  a  particular  place,  or  business  :    Dunlop  v.    Gregory,   10 

made  upon  good  consideration,  may  be  N.  Y.,  241 ;  Midler  v.  Vettel,  25  How. 

upheld  if  shown  to  be  reasonable,  and  Prac.  Rep. ,  351 ;  Sainter  v.  Ferffiiaon, 

if  the  restraint  upon  the  covenantor  be  7  N.  Y.  Leg.  Obs.,  198,  1^  Y.   Com. 

not  greater  than  is  needed  for  the  cov-  Pleas  ;   BouteUe  v.  Smith,  116  Mass., 
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111 ;  Atkinson  v.  Kinnear^  8  N.  Y.  Parties  owning  passage  boats  run- 
Leg.  Obs.,  800,  Exch.  Eng.;  Mbuflet  v.  ning  between  New  York  and  Albany 
Cote,  1  Eng.  Rep.,  177,  affirmed  4  on  the  Hudson  Kiver,  sold  one  of  their 
Eng.  Rep. ,  429 ;  Bunn  v.  Ghiv,  1  boats  and  received  back  a  covenant 
Smith  (English),  1  ;  H-Sbbard  v.  MUUr,  from  the  vendees  that  tlie  boat  sold 
27  Michigan,  15 ;  Sander  v.  lloffmaUy  should  never,  under  any  circumstances, 
89  N.  Y.  Superior  Court  Rep.,  807.  be  run  as  a  passage  boat  north  of 
For  list  of  cases  held  talid  and  in-  Saugerties ;  Held  a  valid  contract : 
valid,  note  to  Anery  v.  Langford,  Dunlop  Qregory,  10  N.  Y.,  241. 
Kay's  Ch.  Rep.,  667-8  ;  2  Pars,  on  Cbnt.  Held,  further,  that  the  obligation  of 
(6th  ed.),  747-753  ;  2  Story  *on  Cont.  such  contract  continued  as  long  as  any 
(5th  ed.),  §§  679-682 ;  Addison  on  Cont  of  the  covenantees  retained  any  inter- 
(6th  ed.),  889 ;  Addison  on  Cont.,  734,  est  in  passage  boats  between  New  York 
882 ;  2  Chitty  on  Cont.  (11th  Am.  ed.),  and  Albany,  and  were  therefore  in  a 
982-7  ;  Benjamin  on  Sales  (2d  Eng.  ed.),  condition  to  be  injured  by  breach: 
418-425 ;  Hilliard  on  Inj.,  482  ;  Kerr  that,  before  the  Code,  an  action  might 
on  Inj.  (1st  Am.  ed.),  504^513 ;  Bisp-  be  brought  in  the  name  of  all  the  cove- 
ham's  Eq.,  §  228;  1  Story's  Eq.  Jur,  nantees  for  the  benefit  of  those  injured  : 
§  292 ;  Haddm  v.  Dimmick,  13  Abb.  Durdop  v.  Qregary,  10  N.  Y.,  241. 
Prac.,N.S.,135,  reversing  31  How.Prac., 
196 ;  Ah(yrd  v.  Latham,  31  Barb.,  295. 


[Law  Reports,  18  Equity  Cases,  624.] 
M.R.,  June  8;  July  80,  1874. 

♦Dunne  v.  English.  [524 

[1872    J).     116.] 

Principal  and  Agent — Agent  for  Sale — Purchase  by  Agent — Diaeloeure  of  Material 
FaeU — Bardeti  of  Proof — Practice — Evidence — Non-production  of  WUnevtfor  Croea^ 
Bxamitialion — Payment  into  Court  after  Decree, 

An  agent  for  sale  who  takes  an  interest  in  a  purchase  negotiated  by  himself  is 
bound  to  disclose  to  his  principal  the  exact  nature  of  his  interest;  and  it  is  not 
encash  merely  to  disclose  that  he  has  an  interest,  or  to  make  statements  such  as 
woidd  put  the  principal  on  inquiry. 

In  such  a  case  the  burden  of  proving  that  a  full  disclosure  was  made  lies  on  the 
agent,  and  is  not  discharged  merely  by  the  agent  swearing  that  he  did  so,  if  his  evi- 
dence is  contradicted  by  the  plaintiff  and  not  corroboratea. 

At  the  hearing  of  a  cause  on  replication,  the  plaintifT  proposed  to  read  the  affidavit 
of  a  witness  occupying  an  official  position  in  the  United  States.  Notice  to  cross- 
examine  this  witness  had  been  given,  and  he  had  come  over  to  this  country  for  the 
purpose  of  being  cross-examined,  but  had  been  obliged  to  return  before  the  cause 
came  on  to  be  heard.  The  plaintiff  had  given  the  defendant  only  one  day's  notice 
before  the  witness  left  the  country  : 

HeUt^  that  the  affidavit  could  not  be  read. 

A  defendant  whose  affidavit  filed  on  an  inquiry  discloses  that  he  has  money  in  his 
hands  may  be  ordered  to  pay  it  into  court  after  decree  and  before  further  considera- 
tion. 

The  plaintiff  was,  in  and  previously  to  May,  1871,  inter- 
ested to  the  extent  of  one-fourth  in  a  company  called  the 
Kichmond  Mining  Company,  which  owned  certain  mines 
and  works  in  the  State  of  Nevada  alleged  to  be  worth 
$100,000  (£20,000).  In  that  month  the  plaintiff  obtained 
from  the  company  a  promise  to  sell  the  mines  for  $250,000 
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(£60,000) ;  and  it  was  arranged  between  the  plaintiff  and 
defendant  (who  were  both  then  in  California)  that  the  de- 
fendant should  at  once  proceed  to  London  and  endeavor  to 
negotiate  a  sale  of  the  mines,  on  the  joint  account  of  the 

E  lain  tiff  and  defendant,  for  such  sum  over  £50,000  as  could 
e  obtained,  and  that  they  should  share  the  expenses  and 
profits  of  the  sale  equally.  ^  The  defendant  accordingly  pro- 
ceeded to  London,  while  tlie  plaintiff  remained  in  America 
for  the  purpose  of  obtaining  from  tlTe  company  a  binding 
agreement  of  sale,  and  attendmg  to  other  matters  of  business 
in  connection  with  the  mines. 

525]  *An  agreement  in  writing  dated  the  23d  of  June,  1871, 
was  entered  into  between  the  Kichmond  Mining  Company 
and  the  plaintiff,  whereby  the  company  agreed  to  sell  the 
mines  and  works  to  the  plaintiff  at  tne  price  of  $250,000,  one 
half  to  be  paid  on  the  1st  of  September,  1871,  and  the  other 
half  on  the  1st  of  January,  1872;  and  it  was  provided  that 
if  the  plaintiff  should  not  make  a  sale  of  the  property  on  or 
before  the  1st  of  September,  1871,  or  if  he  should  not  then 
have  complied  with  the  terms  of  the  agreement  by  the  pay- 
ment of  the  said  sum  of  money,  the  agreement  should  be 
void:  and  it  was  further  provided  that  tlie  vendors  might  at 
any  time  cancel  the  agreement,  or,  at  their  option,  increase 
the  amount  for  which  the  property  was  to  be  conveyed,  by 

f riving  the  plaintiff  notice  by  letter  or  telegram,  subject, 
lowever,  to  this,  that  if  on  receipt  of  such  advice  or  notice 
the  property  should  have  been  sold,  then  the  said  notice 
should  have  no  binding  effect. 

Having  obtained  this  agreement,  the  plaintiff  forwarded  it 
to  the  defendant,  who  received  it  about  the  19th  of  July. 
Immediately  after  so  forwarding  it,  the  plaintiff  himself 
started  for  London,  where  he  arrived  on  the  evening  of  the 
23d  of  July.  On  the  same  eA^ening  the  plaintiff  and  defen- 
dant had  a  long  and  private  conversation  on  the  subject  of 
the  mines  and  works ;  and  in  the  result  they  determined  to 
sell  the  property  for  £60,000  to  certain  persons  who  were 
stated  by  the  defendant  to  be  ready  and  willing  to  give  that 
price  for  it,  but  whose  names  were  not  given.  The  defen- 
dant promised  to  go  and  see  the  persons  referred  to  next 
day,  and  endeavor  to  bring  the  matter  to  a  close ;  and  on 
the  25th  of  July,  1871,  he  told  the  plaintiff  that  the  parties 
to  whom  he  haa  before  referred  had  agreed  to  purchase  the 
property  for  £60,000,  and  that  a  written  agreement  would  be 
ready  the  next  day.  On  the  26th  of  July  the  plaintiff  and 
defendant  met  to  discuss  the  terms  of  the  agreement :  and 
on  the  28th  of  July  a  written  agreement  between  the  plain- 
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tiflf  and  defendant  was  executed,  whereby  the  plaintiff  agreed 
to  sell  the  property  to  defendant  at  the  price  of  £55,000.  On 
the  3d  of  August  a  limited  company  was  reristered  in  Eng- 
land for  the  purpose  of  purchasing  and  working  the  mines  ; 
and  this  company  did  shortly  afterwards  purchase  the 
property  sold  by  the  plaintiff  for  £200,000,  of  which 
£150, 000  was  paid  in  cash  and  £60, 000  in  shares.  *  A  set-  [526 
tlement  of  accounts  took  place*  between  the  plaintiff  and 
defendant  in  December,  1871,  on  the  footing  that  there  had 
been  a  sale  at  £60,000,  and  that  the  plaintiff  was  to  have 
half  the  £10,000  profit  thus  realized,  less  half  the  expenses ; 
and  the  plaintiff  received  from  the  defendant  a  sum  of 
£3,725  4^.,  being  his  share  of  profits  on  that' footing,  and 
gave  a  receipt  in  full  for  all  moneys,  claims,  and  demands 
payable  or  that  might  arise  under  the  contract  between  him 
and  the  defendant.  The  company  had  proved  successful, 
and  the  shares  thereof  were  valuable. 

The  original  bill  in  this  suit  was  filed  in  June,  1872,  and 
was  afterwards  amended ;  and,  as  amended,  it  contained 
allegations  to  the  following  effect.  As  regards  the  conver- 
sation which  took  place  between  the  plaintiff  and  defen- 
dant on  the  23d  of  July,  the  plaintiff  averred  that  the 
defendant,  in  alluding  to  the  persons  who  he  said  were 
ready  and  willing  to  give  £60,000  for  the  mines,  so  expressed 
himself  as  to  make  the  plaintiff  understand  that  there  were 
several  of  them,  and  that  they  would  purchase  the  mines 
out  and  out  for  their  own  benefit ;  and  that  nothing  passed 
which  could  lead  the  plaintiff  to  suspect,  and  he  did  not 
suspect,  that  the  defendant  was  to  retain  any  interest  in  the 
mines  or  to  derive  any  profit  from  the  sale  other  than  that 
which  he  would  derive  as  a  member  of  the  partnership,  con- 
sisting of  the  plaintiff  and  himself.  As  regards  the  meeting ' 
on  the  26th  oi  July,  the  plaintiff  averred  that  the  defendant 
then  requested  that  the  agreement  which  they  had  met  to 
discuss  should  take  the  form  of  a  sale  to  himself,  giving  as 
a  reason  for  the  request  tliat  the  parties  with  whom  he  liad 
been  dealing  did  not  know  the  plaintiff,  and  they  would 
prefer  to  deal  with  the  defendant  as  the  person  who  had 
conducted  the  negotiations  up  to  that  time,  and  that  by 
having  the  property  in  his  own  name  he  could  arrange  mat- 
ters more  satisfactorily.  The  defendant  (according  to  the 
plaintiff)  also  proposed  on  that  occasion  that,  as  the  pur- 
chase-money was  £60,000,  giving  a  profit  of  £10,000,  the 
agreement  might  be  framed  as  one  for  a  sale  for  £55,000,  be- 
ing £60,000  less  the  d^^fendant's  agreed  share  of  the  profits, 
which  could  be  provided  for  in  iiis  arrangements  with  tlie 
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persons  who  were  purchasing  the  mines,  and  whom  he  re- 
ferred to  as  the  syndicate  ;  and  he  stated  that,  as  the  syndi- 
527]  cate  knew  that  he  was  to  make  a  profit  of  *£6,000  out 
of  the  transaction,  there  would  be  nothing  improper  in  so 
framing  the  agreement.  The  amended  bill  also  alleged  that 
shortly  after  the  date  of  the  agreement  the  plaintiff  noticed 
that  the  defendant  was  taking  a  great  interest  in  the  forma- 
tion of  a  company  which  was  intended  to  work  the  mines: 
that  he  was  told  by  the  defendant  that  the  syndicate  was 
forming  this  company,  and  on  inquiring  who  composed  the 
syndicate  was  told  by  the  defendant  that  the  names  were  not 
to  be  disclosed;  but  that  the. defendant  admitted  that  the 
syndicate  had  allowed  him  to  have  an  interest  in  it :  that  the 
plaintiff  then  asked  that  he  also  might  have  the  privilege  of 
taking  a  share  in  the  syndicate,  and  offered  to  subscribe  to 
the  extent  of  £10,000:  that  the  defendant  said  he  did  not 
know  whether  the  sjrndicate  would  allow  the  plaintiff  to 
subscribe,  but  promised  to  inquire,  and  he  subsequently- 
told  the  plaintiff  that  the  syndicate  declined  to  allow  him  to 
have  a  snare  on  the  ground  that  it  was  all  taken  up.  It 
also  alleged  that  there  was  no  sale  of  the  mines  to  a  syndi- 
cate at  all,  and  that,  though  the  defendant  at  the  time 
alleged  the  sale  to  be  mei-ely  nominal  and  a  matter  of  form, 
the  defendant  in  truth  intended  the  agreement  of  the  28th  of 
July,  1871,  to  effect  a  purchase  of  the  mines  from  the  plain- 
tiff for  his  own  benefit :  and  that  the  defendant  in  fact  sold 
the  mines  to  the  company,  a  Mr.  Fisher  rendering  some 
assistance  in  the  matter,  and  receiving  some  portion  of  the 
profits :  and  that  the  plaintiff  had  given  his  receipt  on  the 
occasion  of  the  settlement  in  utter  ignorance  that  he  had 
been  otherwise  than  fairly  treated  by  the  defendant.  The 
bill  prayed  for  a  declaration  that  the  agreement  of  the  28th 
of  July,  1871,  was  inoperative  to  determine  the  partnership 
then  existing  between  the  plaintiff  and  defendant,  and  that 
the  plaintiff  was  entitled  to  share  eaually  with  the  defen- 
dant in  the  profits  made  on  the  sale  ot  the  mines  and  works 
by  the  defendant  under  the  title  conferred  by  that  agree- 
ment, and  that  the  defendant  was  bound  to  make  over  to 
the  plaintiff  one  half  of  the  profits  realized  bv  such  sale,  the 
plaintiff  offering  to  contribute  one  half  of  the  expenses  in- 
curred in  and  about  such  sale,  and  to  bring  into  account 
the  amount  paid  to  him  on  the  settlement  of  account ;  and 
for  an  account  on  the  footing  of  the  declaration. 

The  defendant,  by  his  answer  to  the  original  bill,  admitted 
528]  that  *on  the  23d  of  July  he  told  the  plaintiff  that 
he  thought  he  might  be  able  to  negotiate  a  sale  outright  for 
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£60,000;  but  he  denied  that  he  said  he  knew  some  persona 
who  were  ready  and  willing  to  give  £60,000  for  the  mines 
and  works,  or  that  there  was- any  ground  for  imputing  to 
him  that  he  intended  to  mislead  or  conceal  anything  from 
the  plaintiflf.  He  alleged  that  on  the  evening  of  the  24th  of 
July  he  informed  the  plaintiff  that  if  a  sale  were  made  he 
himself  would  have  to  become  one  of  the  purchasers :  that 
it  was  on  that  occasion  determined  that  the  mines  and  works 
should  be  sold  for  £60,000 ;  and  he  admitted  that  he  there- 
upon promised  to  go  and  see  the  parties  who  he  thought 
would  De  most  likely  to  join  him  in  the  purchase.  He  stated 
that  he  thereupon  communicated  with  Mr.  Morton  Coates 
Fisher,  and  asked  him  to  go  into  the  speculation  with  the 
defendant,  and  join  him  in  buying  the  property :  that  Fisher 
did  agree  to  do  so,  provided  the  defendant  would  examine 
thoroughly  the  property  and  deposit  a  sum  of  £2,000  to 
cover  certain  costs :  that  Fisher  and  the  defendant  agreed, 
subject  to  such  condition  (which  was  subsequently  per- 
formed), to  enter  into  a  partnership,  and  as  to  the  property,  to 
share  equally  profit  and  loss :  but  that  this  agreement  was 
made  subject  to  the  stipulation  that  if  Fisher  could  get  other 
persons  to  join  in  the  purchase  and  advance  money  he  should 
do  so  ;  and  that  it  was  further  agreed  between  them  that  as 
it  was  uncertain  who  else  he  might  induce  to  ioin  them,  the 
written  agreement  for  the  sale  snould  take  the  form  of  an 
agreement  between  the  plaintiff  and  defendant.  The  defen- 
dant admitted  that,  under  these  circumstances  he  did,  on 
the  25th  of  July,  tell  the  plaintiff  that  the  parties  to  whom  he 
had  referred  (and  by  whom  he  meant,  and  he  verily  believed 
that  the  plaintiff  understood  him  to  mean,  the  parties  who 
he  had  tnought  would  join  him  in  the  purchase),  had  agreed 
to  purchase  the  mine  and  works  for  £60,000,  and  that  a 
written  agreement  would  be  ready  the  next  day :  and  ad- 
mitted that  the  persons  who  agreed  to  purchase  the  mine 
and  works  were  Fisher  and  himself :  and  that  in  the  events 
which  happened  no  other  persons  became  purchasers.  He 
insisted  that  he  always  told  the  plaintiff  that  he  was  to  be 
one  of  the  purchasers. 

By  his  answer  to  the  amended  bill  the  defendant  admitted 
that  he  spoke  of  ''persons"  or  ''parties"  in  the  plural  num- 
ber, because  *he  considered  that  Fisher  would  endeavor  [529 
to  procure,  and  that  there  was  a  probability  of  his  procur- 
ing, other  persons  to  join  in  the  purchase. 

The  defendant  admitted  that  after  the  date  of  the  agree- 
ment the  plaintiff  inquired  who  composed  the  syndicate, 
and  that  he  told  him  that  he  would  not  disclose  their  luuues. 
10  Eng.  Rep.  106 
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The  cause  now  came  on  to  be  heard  on  replication.  The 
plaintiff  and  defendant  respectively  made  affidavits  verify- 
ing the  statements  in  the  amended  bill  and  answers ;  and  they 
were  cross-examined  in  court.  The  result  of  tlie  cross- 
examination  will  be  found  in  the  judgment.  It  appeared 
from  the  evidence  that  the  purchase  money  of  £60,000  was 
to  be  provided  by  Fisher. 

The  plaintiff,  in  support  of  his  case,  had  filed  an  affidavit 
by  a  gentleman  occupying  an  official  position  in  the  United 
States.  The  defendant  gave  notice  to  cross-examine  this 
witness,  and  he  came  over  to  this  country  for  that  purpose, 
but  was  obliged  to  return  before  the  cause  came  on  to  be 
heard.  The  plaintiff  gave  notice  to  the  defendant  that  the 
witness  was  about  to  leave  in  order  that  the  cross-exam- 
ination might  be  taken  before  a  special  examiner,  but  it  ap- 
peared that  only  one  day's  notice  was  given. 

Upon  the  plamtiff's  counsel  proposing  to  read  the  affidavit 
the  defendant's  counsel  objected. 

Sib  Gr.  Jessel,  M.R.:  The  evidence  must  be  rejected. 
The  witness  ought  to  have  been  here  for  cross-examination. 
It  is  not  enough  that  he  was  here  at  one  time  ;  if  he  could 
not  remain,  the  plaintiff  ought  to  have  taken  the  evidence 
by  commission  and  postponed  the  hearing. 

Mr.  Souihgat€j  Q.C.,  Mr.  I^ry,  Q.C.,  and  Mr.  Kekeioicli^ 
for  the  plaintiff,  submitted  that  the  defendant  had  not  made 
a  full  disclosure  of  his  interest  as  purchaser  under  the  agree- 
ment of  the  28th  of  July,  1871,  and  must  account  for  all  the 
profits  he  had  made. 

Mr.  Fields  Q.C.,  Mr.  Chitty^  Q.C.,  and  Mr.  Graham  Hast- 
ings^ for  the  defendant,  contended  that  on  the  plaintiff's 
530]  own  showing  *the  defendant  had  told  the  plaintiff 
shortly  after  the  date  of  the  agreement,  and  long  before  the 
settlement  of  accounts,  that  the  syndicate  had  allowed  him 
an  interest  in  the  purchase.  The  plaintiff  had  sufficient 
knowledge  to  put  him,  at  all  events,  on  inquiry,  and  he 
could  not  now  complain. 

Sir  Gr.  Jessel,  M.R.:  In  this  case  it  is  admitted  that 
the  defendant  stood  in  a  fiduciary  relation  towards  the 
plaintiff.  The  plaintiff  and  defendant  were  partners  for  the 
purpose  of  selling  a  mine,  called  the  Richmond  Mine,  situ- 
ate m  one  of  the  new  States  of  America,  with  certain  smelting 
works  belonging  to  it.  It  is  asserted  b\^  the  witnesses,  appa- 
rently with  confidence,  that  the  mine  and  smelting  and  other 
works  were  worth,  in  June,  1871,  100,000  gold  dollars.  It 
belonged  to  a  company  which  is  styled  the  Richmond  Com- 


Vol  XVHI.}  EQUITY  CASES.  843 

M.R.  Dunne  v.  English.         «  1874 

pany.  The  plaintiff,  Mr.  Dunne,  was  a  shareholder  or  part 
owner  of  that  mine  to  the  extent  of  one-fourth.  He  obtained 
from  the  company  an  agreement  or  option  that  within  a 
limited  time  he  might  be  allowed  to  purchase  the  mine  for 
$250,000,  or  £50,000  sterling.  Now,  of  course,  if  the  mine 
and  works  were  only-  worth  £20,000,  that  was  an  option  that 
could  only  be  exercised  on  the  assumption  that  he  sold  the 
mine  for  a  larger  sum  before  he  bought  it  of  the  company. 
He  associated  with  himself  as  a  partner  in  this  adventure 
(namely,  a  sale  of  the  mine  to  English  people  and  share- 
holders in  England,  at  an  advance  on  this  optional  price) 
Mr.  English,  wjio  is,  like  the  plaintiff,  a  subject  of  the 
United  States.  They  two  together  were  to  contrive  to  in- 
duce the  English  public  to  give  some  larger  sum  for  the 
mine  than  the  optional  sum.  Mr.  English  first  proceeded  to 
England.  Mr.  Dunne  followed  him  at  a  subsequent  date. 
Mr.  Dunne  had  not  got  all  the  documents  which  were  con- 
sidered necessary  with  a  view  to  selling  the  concern  to  Eng- 
lish individuals  or  English  companies  to  be  formed  for  the 
purpose  of  buying  it,  and  therefore  Mr.  English  was  not  in 
a  position  to  make  what  may  be  called  any  final  or  concluded 
arrangement  before  he  got  those  documents,  but  he  did  ne- 
gotiate. Mr.  English  received  the  documents  about  the  19th 
of  July,  1871,  and  then  he  was  in  a  position  to  negotiate 
seriously,  *and  he  went  to  a  Mr.  Fisher,  and  there  [531 
seems  to  have  been,  not  a  final  arrangement,  but  a  discus- 
sion and  conversation,  in  which  £60,000  was  named  as  the 
price.  The  exact  day  on  which  this  conversation  occurred 
IS  perhaps  not  strictly  proved.  It  was  a  day  or  two  after 
the  19th  of  July  and  before  the  23d  of  July,  1871.  On  the 
23d  of  July,  1871,  which  was  a  Sunday,  the  plaintiff  arrived 
in  England.  The  defendant,  his  partner,  meets  him  at 
Euston  Station;  they  go  together  to  Mr.  English's  house; 
and  the  plaintiff  resides  with  Mr.  English  at  his  house  in 
London  until  the  5th  of  August,  when  he  goes  back  to  the 
United  States.  The  momentous  events  which  determine  this 
case  occurred  between  those  dates.  On  the  night  of  Sun- 
day, or  rather  early  in  the  morning  of  Monday,  they  had  a 
long  conversation  together.  Mr.  Dunne  asserts  that  Mr. 
English  did  not  tell  him  that  he,  Mr.  Dunne,  should  have 
to  sell  the  mine  to  Mr.  English  as  one  of  the  purchasers ; 
Mr.  English  says  he  did  tell  him  so,  or  used  words  to  that 
effect.  Now  Mr.  Dunne's  position  and  Mr.  English's  posi- 
tion as  partners-^for  thej^'  were  partners — was  subject  to 
this  risk,  that  the  option  which  they  had  obtained  from  the 
llichmoiid  C()nij)aiiy  only  ext«Mided  over  sixty  days  from 
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the  Ist  of  July,  and  reckoning  certain  times  to  be  occupied 
in  journeys  to  and  fro  there  was  something  like  about  fifteen 
days  for  negotiation  when  Mr.  Dunne  arrived  in  England. 
The  exact  number  of  days  does  not  much  matter,  but  both 

Earties  knew  there  was  a  risk  of  losing  this  option,  which 
oth  of  them  considered  a  valuable  option,  whatever  .the 
real  value  of  the  mine  might  be,  for  they  both  anticipated 
they  could  get  much  more,  and  certainly  there  was  a  ground 
for  that  anticipation,  because  there  had  been  a  negotiation  in 
which  £60,000  had  been  mentioned  by  Mr.  Fisher  as  the  sum 
to  be  given.  Therefore  they  were  both  anxious  the  option 
should  not  be  lost,  and  the  defendant  knew^that  the  plaintiff 
was  anxious  not  to  lose  the  expenditure — for  there  was  some 
expenditure,  though  not  to  a  very  large  amount,  incurred 
by  him — or  to  lose  the  chance  of  profit.  The  defendant 
states  that  the  plaintiff  wished  to  sell  out  and  out  for 
£60,000.  There  was  a  reason  for  his  so  selling.  The  time 
was  short,  and  he  was  anxious  to  sell  and  have  done  with 
it.  The  defendant  asserts  that  he  told  the  plaintiff  that  he 
(the  defendant)  would  be  one  of  the  purchasers.  Now  we 
o32]  must  *recollect  what  the  position  of  the  parties  was. 
The  defendant  was  not  only  in  law  the  agent  of  the  part- 
nership to  sell  (being  himself  a  partner,  and  every  partner 
being  an  agent  of  the  partnership),  but  he  was  in  fact  the 
agent  who  had  been  engaged  in  negotiating  the  sale.  He 
was  not  merely  a  theoretical  and  legal  agent,  but  he  was 
the  active  agent  for  carrying  on  this  sale,  and  being  such 
agent  he  was  bound,  as  I  understand  the  law,  if  he  intended 
to  purchase  himself  or  to  take  a  share  in  the  purchase,  to 
tell  the  plaintiff  so,  and,  as  I  think,  to  tell  him  more  than 
that,  to  tell  him  what  share  in  the  purchase  he  intended 
to  take. 

Now  the  first  question  I  have  to  decide  is,  did  he  tell  him 
so  ?  According  to  the  rule  which  I  consider  established, 
the  onus  probandi  (that  is,  the  obligation  of  proving  that  he 
told  him  so)  lies  on  the  defendant.  Can  he  prove  it  by  simply 
saying  that  he  told  him  so,  the  plaintiff  positively  denying 
the  statement  1  Is  there  any  corroboration  ?  I  do  not  think 
there  is  anything  worthy  to  be  called  corroboration,  but  I 
have  seen  the  plaintiff  and  the  defendant  in  the  box,  and  I 
am  asked  to  believe  the  one  and  disbelieve  the  other.  I 
cannot  say  that  either  of  them  made  a  very  satisfactory 
witness.  The  plaintiff  was  cross-examined  as  to  certain 
statements  he  made  as  to  his  having  been  in  difficulties  at 
particular  times,  and  I  must  say  the  answers  he  first  gave 
were  not  altogether  reconcilable  with  the  answers  he  was 
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compelled  to  give  when  certain  documents  were  put  into  his 
hands.  I  must  also  say  it  does  appear  that  he  is  a  man  not 
extremely  scrupulous  about  the  obligations  of  veracity,  for 
he  certainly  suggested  to  his  partner  that,  in  reference  to 
another  transaction,  he  might  convenientlv  make  a  false 
statement,  with  a  view  of  inducing  the  public  to  buy  cer- 
tain shares  in  a  company  which  might  otherwise  be  depre- 
ciated if  it  were  known  the  manager  of  the  company  was 
selling  the  shares.  On  the  other  hand  the  defendant  is  com- 
pelled to  admit  in  his  answer  that  what  he  did  say  to  the 
Eiaintiff  was  not  true.  In  his  answer  to  the  amended  bill 
e  is  compelled  to  admit  that  he  told  the  plaintiff  there 
were  several  persons  willing  to  purchase ;  speaking  of  per- 
sons in  the  plural,  there  being,  in  fact,  only  one  person, 
namely,  Mr.  Fisher.  The  statement  in  the  first  answer  is 
this :  "  Under  these  circumstances  I  did,  on  the  26th  of  July, 
1861,  tell  the  plaintiff  that  the  parties  to  whom  I  referred 
*(and  by  whom  I  meant,  and  verily  believe  the  plaintiff  [533 
understood  me  to  mean,  the  parties  who  I  had  thought 
would  join  me  in  the  purchase)  had  agreed  to  purchase  the 
mine  and  works  for  £60,000."  In  his  second  answer  he  is 
obliged  to  say:  ''I  spoke  oi  'persons'  or  'parties'  in  the 
plural"  (that  not  being  true),  '*  because  I  considered  that 
the  said  Morton  Coates  Fisher  would  endeavor  to  procure, 
and  that  there  was  a  probability  of  his  procuring,  other 
persons  to  join  him  and  myself  in  the  purchase.  I  had  no 
other  reason  for  speaking  of  persons  or  parties  in  the  plural, 
and  certainly  I  did  not  intend  to  mislead  the  plaintiff  by 
any  such  expression."  Nothing  could  be  easier  than  to 
say,  ''Mr.  Fisher  has  agreed  to  purchase  with  me  ;"  but  he 
represents  to  the  plaintiff  that  there  were  several  persons 
when  there  was  only  one.  He  states  as  a  positive  fact  that 
there  is  only  one,  and  when  he  is  interrogated  a  second  time 
he  can  only  suggest  that  there  were  other  persons  com- 
ing in.  Both  as  regards  the  plaintiff  and  the  defendant,  I 
am  sorry  to  say  that,  having  seen  both  of  them  in  the  wit- 
ness box,  their  mode  of  answering  questions  is  not  such  as  is 
satisfactory  to  my  mind.  The  hesitation  and  the  long  de- 
lays of  the  defendant  were  remarkable ;  and,  not  only  pre- 
varication, but  something  like  misstatement,  was  extracted 
from  the  plaintiff  in  his  cross-examination.  I  cannot  sav, 
therefore,  that  I  am  at  liberty  to  credit  one  or  discredit  the 
other.  I  must  hold  an  even  hand  between  them,  and  set  off 
the  assertion  of  one  against  the  assertion  of  the  other.  That 
being  so,  I  am  of  opinion  that  the  assertion  of  the  defendant, 
that  lie  told  the  plaintiff  he  was  to  be  one  of  the  purchasers, 
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is  not  proved,  and  having  decided  that  the  onus  prohandi 
is  on  him,  that  alone  would  dispose  of  the  case,  because 
nothing  is  better  settled  than  that  an  agent,  purchasing  for 
himself,  must  tell  his  principal  he  is  the  purchaser,  or  one 
of  the  purchasers. 

But  even  assuming  the  defendant's  version  is  correct,  I 
think  I  must  arrive  at  the  same  legal  conclusion.  It  is  not 
enough  for  an  agent  to  tell  the  principal  that  he  is  going  to 
have  an  interest  in  the  purchase,  or  to  have  a  part  in  the 
purchase.  He  must  tell  him  all  the  material  facts.  He  must 
make  a  full  disclosure.  Now,  if  I  may  say  so,  with  great 
respect,  I  do  not  know  that  I  could  put  the  case  better,  or 
534]  state  the  law  more  clearly,  than  is  done  bv  Lord  *St. 
Leonards  in  the  case  of  Murphy  v.  0'  Shea  (*).  The  marginal 
note,  which  is  a  very  fair  representation  of  the  judgment,  is 
this:  '*If,  in  a  transaction  between  principal  and  agent,  it 
appears  that  there  has  been  any  underhand  dealinff  by  the 
agent,  ex  gr,^  that  he  has  purcnased  the  estate  of  the  prin- 
cipal in  the  name  of  another  person,  instead  of  his  own,  how- 
ever fair  the  transaction  may  be  in  other  respects,  it  has  no 
validity  in  a  Court  of  Equity."  Lord  St.  Leonards  says  (') : 
"One  thing  admits  of  no  dispute :  the  moment  it  appears  in 
a  transaction  between  principal  and  agent  that  there  has  been 
any  underhand  dealing  by  trie  agent — that  he  has  made  use 
of  another  person's  name  as  a  purchaser,  instead  of  his 
own — however  fair  the  transaction  may  be  in  other  respects, 
from  that  moment  it  has  no  validity  in  this  court.' '  Again(*), 
he  states  thus  the  other  rule  about  full  disclosure:  ''This, 
therefore,  is  a  case  not  merely  of  an  'agent  who  had  his  prin- 
cipal in  his  power,  but  one  in  which  the  agent  had  full  knowl- 
edge of  the  rule  of  the  court;  which,  however,  does  not 
prevent  an  agent  from  purchasing  from  his  principal,  but 
only  requires  that  he  should  deal  with  him  at  arm's  length, 
and  after  a  full  disclosure  of  all  that  he  knows  with  respect 
to  the  property."  It  must  be  a  full  disclosure  of  all  he 
knows;  that,  of  course,  mei^is  everything  material  which 
he  knows.  The  point  came  before  the  same  Lord  Chancellor 
in  another  case  of  Molony  v.  Kernan  (*).  He  says :  ''As  to 
the  merits,  it  is  not  denied  that  an  agent  may  take  a  lease 
from  his  principal."  Purchasing  or  taking  a  lease  in  this 
court  is  the  same  thing.  "The  great  case  of  Lord  Selsey  v. 
HhoadesHj  before  Sir  John  Leach,  which  afterwards  went 
to  the  House  of  Lords ("),  established  this;   but  it  must 

(M  2  J.  A  Lat,  422.  (*)  2  D.  A  War.,  31. 

(«)  Ibid.,  429.  (»)  2  S.  A  8.,  41. 

(»)  Ibid.,  425.  (•)  1  Bli.,  1. 
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always  be  difficult  to  sustain  such  a  lease  in  this  court.  It 
must  be  proved  that  full  information  has  been  imparted,  and 
that  the  agreement  has  been  entered  into  with  perfect  faith." 
That  is,  the  agent  must  prove  those  things — ^good  faith  and 
full  information.  I  will  only  read  a  few  words  from  another 
well-known  case,  Lowther  v.  Lowther  (*),  in  which  Lord  Ers- 
kine,  then  Lord  Chancellor,  states  the  doctrine  as  *Lord  [535 
Eldon  had  laid  it  down :  ''  Considering  the  defendant  Bryan 
as  an  agent,  the  principle  upon  which  a  Court  of  Equity  acts 
in  cases  of  this  kind  is  very  properly  admitted ;  having  been 
settled  in  many  instances,  particularly  in  the  time  oi  Lord 
Eldon;  resting  upon  grounds  connected  with  the  clearest 
principles  of  equity  and  the  general  security  of  contracts, 
viz.,  that  an  agent  to  sell  shall  not  convert  himself  into  a 
purchaser,  unless  he  can  make  it  perfectly  clear  that  he  fur- 
nished his  employer  with  all  the  knowledge  which  he  him- 
self possessed."  So  that  the  older  authorities  and  the  modern 
authorities  agree. 

Now,  what  is  the  meaning  of  *' knowledge  which  he  him- 
self possessed" — *'  full  disclosure  of  all  that  he  knows  ?"  Is 
it  sufficient  to  say  that  he  has  an  interest  %    Is  it  sufficient  to 

Fut  a  principal  on  inquiry?  Clearly  not.  Upon  that  point 
have  before  me  the  case  of  Imperial  Mei'cantile  Credit 
Association  v.  Coleman  {*).  There  is  a  passage  in  the  argu- 
ment of  the  counsel  for  tne  appellants  which,  I  think,  very 
fairly  and  properly  states  the  law :  *'  It  is  not  enough  to  say 
that  the  directors  were  sufficiently  informed  to  be  put  upon 
inquiry.  They  ought  in  such  a  case  to  have  the  fullest  in- 
formation given  to  them,  and  ought  not  to  be  driven  to 
inquiry ;"  for  which  two  cases  are  cited:  Fawcett  v.  White- 
house  (■)  and  Hichens  v.  Congreve  (*).  I  take  it  that  is  a 
correct  statement  of  the  law.  In  that  case  the  defendant 
Coleman  was  a  director  of  the  company.  He  brought  a  pur- 
chase to  the  company  in  which  he  was  interested  as  broker, 
and  took  a  large  commission.  He  told  the  other  directors 
that  he  had  an  interest,  and  they  were  aware  that  his  busi- 
ness was  that  of  a  stockbroker,  and  that  he  had  a  commis- 
sion, so  that  they  knew  the  nature  of  his  interest  though 
they  did  not  know  the  amount.  He  had  a  large  commission. 
Lord  Chelmsford,  in  addressing  the  House  of  Lords,  says 
thisQ:  "It  was,  however,  contended  that  Messrs.  Knight 
and  Coleman  were  known  to  be  stockbrokers,  and  that, 
therefore,  declaring  that  they  had  an  interest  in  the  transac- 

(»)  18  Vea..  96,  102.  (*)  1  Russ.  A  My.,  150,  n. 

(«)  Law  Rep.,  6  H.  L.,  189,  194.  (»)  Law  Rep.,  6  U.  L.,  201 

(^  1  Rusa.  <fe  My.,  132. 
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tion  convejred  all  the  requisite  information  that  they  were 
interested  m  that  character.  It  was  answered,  however,  that 
the  commission  of  brokers  upon  placing  shares  and  deben- 
536]  tares  varied  considerably  *accoraing  to  the  varying 
character  of  each  transaction ;  and  therefore  the  knowledge 
that  Messrs.  Knight  and  Coleman  were  acting  as  stockbrok- 
ers afforded  very  scanty  information  as  to  the  nature  of 
their  interest."  The  directors  knew  Messrs.  Knight  and 
Coleman  had  an  interest,  and  they  knew  it  was  an  interest 
by  way  of  commission ;  but  because  they  did  not  know  the 
amount  of  commission  and  did  not  ask,  it  was  held  that 
Coleman  was  liable  to  make  over  to  the  company  the  whole 
profit  he  obtained  from  the  transaction.  Lord  Chelmsford 
goes  on  afterwards  (*) :  '*  There  was,  therefore,  the  more  rea- 
son for  disclosing  the  real  nature  of  the  transaction ;  and  as 
it  is  almost  admitted  that  without  the  protection  of  the  arti- 
cle, the  principle  applicable  to  his  fiduciary  position  would 
have  prevented  his  making  a  profit  to  himself  out  of  the 
funds  of  the  association,  so  Ms  noti-compliance  with  the  con- 
ditions of  that  article  leaves  hitn  exposed  to  the  application 
of  the  principle,  and  liable  to  refund  the  profit  which  he 
must  be  considered  to  have  received  in  trust  for  the  associa- 
tion." That  shows  that  even  a  statement  which  would  in 
other  cases  be  constructive  notice  sufficient  to  put  the  party 
on  inquiry  will  not  be  sufficient  in  the  case  of  principal  and 
agent — that  for  reasons  of  policy-  he  must  not  only  put  the 
principal  on  inquiry,  but  must  give  him  full  information  and 
make  full  disclosure. 

Now,  assuming  Mr.  English  told  the  plaintiff  he  was  in- 
terested in  the  purchase,  what  else  did  he  tell  him  ?  All  he 
told  him  is  this  :  *'  I  did,  on  the  25th  of  July,  1871,  tell  the 
plaintiff  that  the  parties  to  whom  I  had  referred  {and  by 
whom  I  meant,  and  verily  believe  the  plaintiif  understood 
me  to  mean,  the  parties  who  I  had  thought  would  join 
me  in  the  purchase)  had  agreed  to  purchase  the  mine  and 
works  for  £60,000,  and  that  a  written  agreement  would  be 
read^  the  next  day."  Therefore  all  he  told  him  was  a  sale 
outright  for  £60,000  to  several  parties.  I  ought  to  have  men- 
tioned on  the  question  of  credibility,  that  a  very  material 
point  of  the  contract,  viz.,  that  Mr.  Fisher  was  to  furnish 
the  money,  does  not  appear  even  in  the  answer,  but  comes 
out  in  Mr.  Fisher's  evidence.  Mr.  Fisher,  who  is  a  witness 
for  the  defendant,  and  was  not  cross-examined,  tells  us  what 
the  contract  really  was.  He  savs :  "  The  defendant  told  me 
537]  that  the  total  price  *payaDle  to  the  American  company 

Q)  Law  Rep.,  6  H.  L.,  202. 
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for  the  mine  was  £60,000 ;  after  giving  some  further  consid- 
eration, I  agreed  to  join  the  defendant  in  buying  the  prop- 
erty. The  agreement  which  we  then  came  to  was  that  the 
property  should  be  purchased  for  £60,000;  that  I  should 
provide  that  sum"  (tnat  is  a  fact  not  communicated  to  the 
plaintiff,  and  in  fact  it  is  a  fact  kept  out  of  the  answer  in 
which  the  defendant  was  bound  to  state  on  oath  all  the  ma- 
terial points  of  the  contract),  "  biit  that  the  defendant  should 
at  his  cost  and  risk  make  a  thorough  examination  of  the  prop- 
erhr,  and  satisfy  me  as  to  its  value,  and  that  it  was  a  boiia 
fide  affair,  and  should  deposit  £2,000"  (which  he  in  fact 
subsequently  did ;  that  was  not  told  to  the  plaintiff,  and  that 
is  rather  against  the  bargain ;  it  does,  however,  appear  in 
the  answer)  '*to  cover  the  expense  of  such  examination  and 
also  of  the  promoting  any  company  which  I  might  be  able 
to  organize  lor  the  purpose  of  buying  and  working  the  said 
property,  and  that  the  defendant  and  myself  should  enter 
upon  the  adventure  upon  these  terms,  and  should  share 
equally  any  profit  or  loss  in  the  transaction."  That  was  not 
told  to  the  plaintiff,  and  the  defendant  does  not  pretend  he 
did  tell  hini  anything  of  the  kind.  He  only  told  him  he  was 
to  be  one  of  the  purchasers.  Now,  let  us  look  what  the  bar- 
gain really  was.  Mr.  Fisher  was  to  find  the  purchase-money, 
£60,000,  of  which  the  defendant  would  get  his  share,  and 
the  plaintiff  would  get  his  share.  But  over  and  above  that, 
subject  to  the  defendant  giving  some  further  information  and 
making  a  deposit  of  £2,000,  the  defendant  was  to  have  half 
the  further  profits  of  fioating  the  company ;  so  that  in  fact, 
though  his  duty  towards  the  plaintiff  was  to  make  the  best 
bargain  he,  the  defendant,  could  for  the  partnership,  he  de- 
prived the  plaintiff  of  his  share  of  the  subsequent  profits, 
and,  oddly  enough,  they  were  the  largest  part  of  the  trans- 
action, for  the  agreement  having  been  signed  on  the  28th  of 
July,  the  company  was  registered  on  the  3d  of  August ;  and 
on  the  2d  of  August  an  arrangement  was  made  for  the  sale 
of  this  mine  for  £200,000,  £160,000  in  cash  and  £60,000  in 
shares.  It  is  said,  and  probably  with  some  truth,  that  if  the 
company  had  not  floated  thej'-  never  would  have  got  the 
money.  But  I  am  afraid  if  the  company  had  not  floated 
the  same  observation  might  have  been  made  as  to  the  £60,000. 
It  is  by  no  means  proved  to  my  satisfaction  that  if  Fisher 
*or  his  friends  had  not  come  forward  the  money  would  [538 
have  been  forthcoming.  However,  lam  not  at  liberty,  nor  do 
I  intend,  to  speculate  on  that  transaction.     The  bulk  of  the 

Erofits  was  the  difference  between  £60, 000  and  £200, 000.  That 
lat  must  have  been  in  the  defendant's  contemplation  at  the 
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time  is  certain,  because  Mr.  Fisher  and  he  were  to  share 
equally  in  the  profit  of  selling  to  a  company.  Whether  the 
exact  figures  had  been  arranged  between  him  and  Mr.  Fisher 
does  not  matter.  As  I  have  said  before,  the  contract  between 
the  plaintiff  and  defendant  was  signed  on  the  28th  of  July, 
and  this  contract  followed  in  a  few  days,  namely,  on  the  2d 
of  August.  Therefore  it  was  a  very  close  transaction.  But 
the  plain  and  clear  duty  of  the  defendant,  as  agent  of  the 
partnership,  was  to  secure  the  whole  of  the  profits  for  the 
partnership ;  and  many  of  the  observations  made  in  Hickens 
V.  Congreoe  (*)  apply  to  this  case.  It  was  the  clearest  and 
plainest  breach  of  duty  on  the  part  of  the  defendant  that, 
when  he  was  acting  for  the  partnership,  as  he  ought  to  have 
been,  he  should  endeavor  to  obtain  a  private  advantage  for 
himself  and  conceal  that  from  the  plaintiff  as  he  did.  I 
think  I  might  leave  the  case  there,  but  I  must  go  a  little 
further. 

I  do  not  think  that  the  defendant  is  liable  merely  on  the 
abstract  doctrine  of  equity  under  which  Mr.  Coleman  was 
made  liable  in  a  very  honest  and  bona  fide  transaction — ^I 
think  the  defendant  must  have  been  perfectly  well  aware 
that  he  was  taking  an  unfair  advantage  of  the  plaintiff,  that 
he  intended  to  take  that  advantage,  and  that  he,  probably 
with  a  view  to  his  own  profit,  kept  the  plaintiff  in  the  dark 
as  to  the  real  nature  of  the  transaction.  [His  honor  then 
referred  to  the  defence  of  acquiescence  on  the  part  of  the 
plaintiff,  and  continued :]  It  appears  to  me,  first  of  all,  that 
any  notion  of  acouiescence  or  release  of  right,-  that  is,  of 
gift  bv  the  plaintiff  to  the  defendant  of  half  the  profits  over 
and  aoove  tne  £10,000,  is  quite  out  of  the  question ;  that  the 
plaintiff  never  had  any  knowledge  of  his  rights  until  after 
the  filing  of  the  bill ;  and  that,  even  if  he  had  any  knowl- 
edge or  something  to  put  him  on  inquiry,  he  has  done  no 
act,  and  the  defendant  has  done  no  act  with  his  knowledge  or 
sanction,  which  alters  the  relations  of  the  parties.  Therefore 
539]  I  think  there  is  no  defence  on  this  ground.  *Under 
those  circumstances  I  intend  to  make  a  decree  substan- 
tially in  accordance  with  the  first  and  second  paragraphs  of 
the  prayer  of  the  bill. 

July  30.  Upon  the  account  directed  by  the  decree  beinff 
proceeded  with,  the  defendant  filed  an  affidavit  which  showed 
that  a  considerable  sum  was  coming  to  the  plaintiff. 

Mr.  Southaate^  Q.C.  (Mr.  Kekewich  with  nim),  now  moved 
that  the  defendant  might  be  ordered  to  pay  the  sum  into 
court. 

Q)  1  Rusfl.  <fc  My.,  150,  n. 
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Mr.  ChiUy^  Q.C.  (Mr.  Or aham  Hastings  witfi  him),  sub- 
mitted that  it  was  not  in  accordance  with  the  practice  of  the 
court  to  make  such  an  order  after  decree  and  oefore  the  fur- 
ther consideration  of  the  cause,  citing  Binns  v.  Parr  (*). 

The  Master  op  the  Rolls,  however,  made  the  order. 

The  decree  was  appealed  from,  but  terms  of  compromise 
were  agreed  to  before  the  appeal  was  heard. 

Solicitors:  Messrs.  TFoZfer  <fe .flaTufoon /  Messrs.  iVetowaTi, 
Dale  &  StretUm. 

O  V  Hare,  288. 
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Abatemont,  when  legacy  abates  and  when  not,  X,  781. 

Abduction,  what  is  and  when  party  guilty  of,  II,  180 ;  IV,  628. 

Act  of  God|  when  and  how  far  excuses,  X,  117. 

Ademption,  doctrine  of  and  what  is,  YII,  406. 

AdTancement,  doctrine  of  and  what  is,  VII,  406. 

Affidavit,  when  omission  of  affiant  or  officer  to  sign  vitiates,  IX,  448. 

Agent,  when  liable  and  when  not  upon  contracts,  IX,  14. 

"      when  contracts  purport  to  be  by  agent  and  when  not,  IX,  16. 
"      when  not  necessary  should  have  written  authority,  IX,  16. 
"      how  far  principal  liable  for  fraud  and  other  acts  of,  IX,  222. 
"      when  attorney  is  for  sender  of  letter  though  sent  in  answer  to  one  wilt- 
ten  by  him,  X,  37. 

See  Broker^McuUr  and  Servant, 
Agreement,  by  letter,  when  consummated,  V,  693. 

See  Damage9—Deed — Frauds,  StoHUe  of—IUegal  CantracU — 
ImprovemenU-^Muttuility-^BevoeaUon — Vendor  <md  Vendee, 
Alimony,  may  oe  ordered  though  no  provision  for  in  judgment,  IV,  649. 
Animals,  allowing  diseased  to  go  at  large,  I,  16. 
"        poisoned  at  pasture,  vl,  602. 

**        liability  of  carriers  for  injuries  from  own  propensities,  II,  704. 
Appearance,  voluntary  equivalent  to  service,  VIII,  489. 

"  when  may  show  unauthorized  although  judgment  recites,  X,  502. 

"  effect  of  authorized  or  special,  X,  502. 

"  effect  of  general,  X,  502. 

Arbitration,  when  decision  of  third  person  that  goods  comply  with  contract  is 
final,  I,  97. 
"  '       when  decision  of  architect,  etc.,  final,  I,  532. 
"         clause  for,  does  not  divest  court  of  jurisdiction,  VI,  800. 
suit  will  not  lie  to  compel,  VI,  800. 
Architect,  when  decision  is  final,  I,  532. 

Assent,  when  of  party  upon  whom  offence  perpetrated  no  defence,  IV,  516. 
**       when  of  party  upon  whom  offence  perpetrated  from  idiocy  no  de- 
fence, VIl;  823. 
Assignment,  when  order  on  particular  fund  operates  as,  VII,  69. 
Attachment,  effect  of  judgment  on,  no  personal  service  and  no  appearance, 

X,502. 
Attorney,  when  has  Hen  for  costs,  II,  628  ;  III,  625. 

"  compelled  to  disclose  client's  residence,  V,  838. 

'*  liability  for  acting  for  person  under  fictitious  name,  X,  37. 

**  when  Is  for  sender  of  letter  though  sent  in  answer  to  one  written  by 

him,  X,  37. 


854  INDEX  TO  NOTES  FIRST  TEN  VOLUMES. 


Bank,  when  may  set  off  against  deposit,  lY,  424 

Bankmptoy,  jurisdiction  of  state  oourts  in  suit  by  assignee,  IV,  775. 

Bill  of  exohanga,  sent  bj  mail,  in  whom  is  title,  VIII,  705. 

Bill  of  i>artlctilan,  in  erim,  eon.,  X,  727. 

Bona  fida,  purchaser  from  trostee  or  personal  representative,  VI,  168. 

**        "     purchaser  of  bonds  and  coupons,  VI,  119 ;  IX,  115. 
'    "        " .    when  purchaser  of  stock  maj  recover  against  directors,  VIII,  S4. 
"        "     when  purchaser  is  and  when  not,  IX,  ll4.  ^ 

**        "to  what  extent  protected,  IX,  116. 
"        "     presumption  that  transfer  bj  corporation  legal,  IX,  255. 
"        "     though  some  of  partners  entitled  to  exclude  one  must  do  so  bona 

fide,  X,  885. 
"        "     when  the  fact  that  party  improperly  dealing  in  own  behalf  notice  to 
purchaser  from  him,  !X,  576  note. 

See  Paymeni— Principal  and  Agent. 
Bonda,  when  negotiable  and  rights  of  holders  though  stolen,  VI,  119 ;  IX,  115. 
Brokar,  rights  and  lUbUities  of  stockbroker,  VI,  809. 
"      acting  for  both  parties,  X,  576  note. 
^w  Stoddtrok^. 


Caralaasnega,  resulting  in  death,  X,  511. 

Oanian,  liability  for  injuries  to  animals  from  own  propensities,  II,  704. 
"        have  a  right  to  assume  package  is  what  it  seems,  IV,  858. 
"        when  not  liable  for  property  destroyed  without  fault,  IV,  879. 
"         cannot  set  up  payment  for  goods  by  insurer,  IX,  576. 
"        delivery  to  fictitious  person,  X,  87. 

See  Act  of  Ood — Railway  Company, 
Case  agraed  npon,  submission  to  court,  V,  785. 
Ohambar,  when  one  has  an  estate  in.  III,  259. 
Charge.    See  Legacy, 
Ohattal  mortgage,  mortgage  on  rolling  stock  of  railway  must  be  filed  as,  Y, 

4b4o  J  XL,  oOd. 
Ohack,  when  operates  as  assignment  of  fund,  VII,  69. 
Ohildren,  right  to  custody  of,  liability  for  support,  etc.,  IV,  267 ;  VI,  553. 
aUowance  for  maintenance  of,  I,  420 ;  III,  725  ;  V,  685. 
"         when  means  illegitimate,  VII,  20. 
*'  when  and  how  unborn  barred,  VII,  629. 

"  when  parents  dealing  with  amounts  to  fraud,  III,  186. 

"  degree  of  tare  required  from  and  whether  negligence  of  parent  bctf 

to  recovery  by,  IX,  474. 
Oily,  when  liable  on  account  of  ice  and  snow  in  streets,  II,  575. 
'*     ordinance  or  contract  must  strictly  conform  to  charter,  VI,  18. 
"     when  alderman  cannot  contract  with,  IX,  874. 

**     liability  for  diverting  water  from  river  to  injury  of  commerce,  IX,  726. 
See  Corporation — Municipal  Corporation — Bivert. 
Oolliaion,  how  far  want  of  lights  is  a  defense,  II,  156. 
Oompromlae,  cannot  repudiate  after  suit  for  fraud.  IX,  528. 
Condition,  lease  upon  condition  tenant  shall  occupy  personally,  IX,  822. 

See  Deviae-— Legacy. 
Condonation,  when  wiped  out  by  conduct  not  sufiicient  for  divorce,  I,  249. 
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Ooudnctor  of  railroad,  what  must  allege  and  prove  in  defense  for  assaolt, 

III,  813. 
Oonfeaiion,  evidence  of  defendant  before  coroner's  jnrj,  V,  167. 
**         not  excluded  merely  because  under  arrest,  II,  289. 
"         by  letters  in  possession  of  or  written  by  prisoner,  II,  195,  233. 
Oonsent.  See  Assent. 
Oonglderation,  agreement  of  son  to  pay  for  father's  support,  II,  674. 

"  when  promises  mutual  so  as  to  support  each  other,  VII,  134. 

Ck>ntempt,  by  publication  in  newspaper,  IV,  256. 

Oontractor,  how  far  liable  and  when  for  acts  of  sub-contractor,  IX,  223. 
Oonverslon,  one  selling  for  another  in  good  faith,  III,  254 

"  when  property  treated  as  real  and  when  personal,  IX,  748. 

See  iVover, 
Oorporation,  when  has  power  to  do  act  presumption  that  lawfully  done,  IX,  255. 

See  BaUtoay  Companies — Stockholders, 
Oorporate  elections,  when  ordered  and  how,  VII,  685. 
who  entitled  to  vote  at,  VII,  585. 
how  conducted,  VII,  587. 
"  "  when  and  how  new  election  ordered,  VII,  588. 

Oorporator,  remedy  if  improperly  excluded,  IV,  43  ;  X,  385. 
Costa,  when  proceedings  stayed  until  payment  of  in  former  suit,  IV,  316. 

"      when  extra  allowance  made  and  what  the  basis  of  value  for,  X,  659. 
Oonpons,  rights  and  liabilities  of  holders  of,  VI,  120 ;  IX,  115. 
Courts,  organization  of  English,  II,  preface. 
Creditor,  cannot  reach  legacy  for  support,  II,  268  ;  VII^  604. 
Ciifltoiiui,  when  admissible  and  effect  of,  I,  41. 


Damages,  when  consequential,  II,  493 ;  V,  277  ;  X,  25. 

when  may  be  recovered  beyond  penalty,  IV,  343  ;  V,  431. 

when  liquidated  and  when  not,  IV,  343  ;  VIII,  431. 

when  vendor  sells  real  estate  in  good  faith  and  when  does  not, 

IX,  164. 
action  by  tenant  against  landlord,  IX,  164. 
wrongdoer  or  earner  cannot  set  up  payment  by  insurers,  IX,  676. 
right  of  riparian  owner  of  navigable  stream  to,  X,  24. 
from  raising  or  lowering  street,  X,  24. 
how  value  of  life  estate  estimated,  X,  662. 
Death,  when  may  recover  for  wrongful  though  instantaneous,  IV,  75. 

"       when  presumption  of  arises,  I,  467. 
Deed,  when  conveys  from  point  to  point  must  run  straight  line,  I^  191 

"       delivery  to  take  effect  on  death  of  donor,  X,  800. 
Delivery  to  person  under  fictitious  name  by  carrier,  X,  37. 
"         to  third  person  when  valid,  X,  800. 
"         to  take  effect  on  death  of  donor,  X,  800. 
Devastavit.    See  Legacies. 
Devise,  on  condition  shall  not  sell  or  shall  not  sell  to  particular  person,  X,  831. 

See  Legacy. 
Directors,  cannot  issue  stock  to  control  election,  VII,  119  ;  VII,  586. 

"         when  and  how  elected,  who  entitled  to  vote  for,  how  election  con- 
ducted and  when  and  how  new  one  ordered,  VII,  585. 
"         liability  of  for  illegal  acts  a^d  how  made  so.  III,  28. 
<'         liability  for  issuing  prospectus,  VIII,  84. 
"         when  cannot  purchase  corporate  property,  X,  576. 

See  Corporations— Corporate  Elections— Stockholders. 
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Diaoovery,  attorney  may  be  compelled  to  diKclose  residence  of  client,  V,  838. 

**  when  bill  of  particulars  ordered  in  crim.  con.^  X,  727. 

Diaordarly  penon,  when  and  how  maj  be  (ejected,  11,  lOG. 
Distance,  from  point  to  point  to  be  measured  "  an  Crow  flies,'*  I,  101. 
Distress,  when  goods  of  third  person  not  liable  to,  IV,  2*20. 
Divorce,  when  conduct  not  entitling  to  wipes  out  condonation,  1,  249. 

"         connivance  by  plaintiff  a  defence,  JV,  GG2. 

"         when  insanity  not  a  defence  to,  Xj  77. 
DomioU,  to  govern  in  cases  of  will,  III,  478. 

Dower,  when  widow  vill  be  put  to  election  between  and   provi^on  in  will, 
VII,  616. 

E 

Easement,  when  change  of  manner  of  enjoyment  does  not  destroy.  IV,  'JQCk 

See  Licenae—Wap. 
Election,  when  and  how  widow  put  to  between  dower  and  provision  in  will, 

VII,  616. 
Election,  public,  Vhen  vote  for  person  inelligible  not  to  be  counieii,  II,  74:i, 

but  see  50  N.  Y.,  451. 
Election  corporate,  directors  cannot  issue  stock  to  control,  VII,  119 
"  "  when  ordered  and  how,  VII,  585. 

"  *'  who  entitled  to  vote  at,  VII,  585. 

how  conducted,  VII,  587. 
"  "  when  and  how  new  election  ordered,  VII,  587. 

Eminent  domain,  taking  water  by  right  of,  IX,  556. 

"  **         exercise  over  river  and  waters  thereof,  X,  24. 

"  **        damages  from  raising  and  lowering  streets,  X,  24. 

**  *'        how  much  land  railway  company  entitled  to  take  and  '*  ne- 

cessity" for,  X,  56. 
Equity,  remedy  in  for  interference  with  watercourse,  IX,  556. 

See  Injunction. 
Estoppel,  former  suit  when  a  bar,  II,  617. 

**         when  one  estopped  by  judgment  though  not  a  party,  V,  298  ;  X,  603. 
"        how  far  appeal  from  judgment  operates  as,  II,  124. 
**        when  licensor  estopped  and  when  not,  IX,  349. 
'*        when  one  seeing  work  done  estopped  and  when  not,  IX,  349. 
See  Former  Suit. 
Evidence,  unanswered  letter  in  prisoner's  possession,  II,  195. 
"         letter  sent  by  prisoner  but  opened,  II,  233. 
"  confession  not  excluded  merely  because  under  arrest,  II,  239. 

"  statement  of  defendant  before  coroner's  jury,  V,  167. 

"         parol  not  admissible  to  contradict  or  add  to  will;  VI,  621. 
"  of  other  crimes  when  admissible  and  when  not,  X,  512. 

**         when  declarations  of  donor  admissible,  X,  802. 
See  Presumptions — Res  gestce. 
Executors  and  administrators,  carrying  on  business  of  deceased,  II,  141. 

**  **  **  when  one  is  6<?n^^/;  purchaser  from,  VI,  168. 

"  *'  "  when  statute  of  limitations  begins  to  run 

against  and  in  favor  of,  VII,  090. 
"  *'  "  when  bound  to  pay  mortgage  on  real  estate, 

VII,  736. 

**  *'  "  when  personally  liable  on  contracts,  HI,  748. 

"  **  "  paymenttobeforeappointment,  good,  IV^,  493. 

"  **  **  when  must  pay  for  real  estate  to  be  conveyed 

to  heir  and  to  whom  deed  tendered,  IX,  f  43. 

See  LegiicU's^  Wills. 
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Zfactra  aUowance,  when  made  of  costs  and  what  the  basis  of  yalne  for,  X,  669. 
Sztraditlon,  of  fugitives  from  Justice,  VI,  188. 


Federal  courts,  when  suit  in  state  court  bar  to  and  vice  verm,  IX,  858. 
Fence,  prescription  binding  to  build,  V,  288. 

"       when  defective  a  defence,  V,  238. 
Finder,  when  guilty  of  larceny,  II,  191 ;  VI,  882. 
Fire,  when  damages  from  engine  too  remote  and  when  not,  11,  498 ;  V.  277  ; 

X,  25. 
Fixtures,  what  passes  as,  under  mortgage,  V,  240. 

"         is  rolling  stock  of  railroad  fixture  ?  V,  246  ;  X,  606. 
Foreign  Judgments,  effect  of  service  not  personal  and  no  appearance,  X,  502. 

See    Federal    Courts— Specific   Performance— Trust  and 
Trustees. 
Forfeitiire,  equity  sometimes  relieves  from  of  legacies,  X,  829. 
Former  Btdt,  when  a  bar,  II,  617. 

**        •'     when  one  estopped  by,  though  not  a  party,  V,  298. 

"        "     when  pendency  of  in  federal  courts  bar  to  suit  in  state  courts  and 

vice  versa,  IX,  858  note. 
"  .      "     how  far  appeal  from  judgment  operates  as,  II,  124. 
"        "     when  party  in  interest  notified  of  suit  and  to  defend,  X,  662. 
Fraud,  when  undue  influence  amounts  to,  II,  804 ;  IV,  710. 
"       when  parent  dealing  with  child  amounts  to,  III,  186. 
"       will  when  set  aside  for,  IV,  710. 
"       cannot  repudiate  settlement  after  suit  for,  IX,  528. 
"       liability  of  director  for  issuing  prospectus,  VIII,  34. 
See  Directors — undue  Influence, 
Frands,  statute  oi^  when  applies  to  promise  to  pay  for  goods  furnished  to  an- 
other, I,  78. 
"  "        "   contract  cannot  be  partly  in  writing  and  partly  by  parol, 

II,  815. 
**  "        **    when  agreement  to  pav  for  support  of  another  not  void 

though  not  necessarily  to  be  performed  within  a  year, 
X,  468. 
"  "        "   agreement  to  pay  or  transfer  in  real  estate  when  valid  and 

when  not,  and  when  specifically  enforced,  X,  468. 
Fugitive,  from  justice,  extradition  of,  VI,  138. 


Qas  company,  liability  of  for  explosion  from  leak,  I,  204. 
Gift,  of  donor's  check  or  note,  II,  893  ;  X,  799. 

"    when  deposit  to  another's  credit  operates  as,  III,  718. 

**    when  valid  and  when  invalid,  and  requisites  of,  X,  799. 

"    what  delivery  necessary,  X,  800. 

"    when  deed  by  husband  to  wife  valid,  X,  801. 

"    if  representative  receives  property  given  will  bo  held  trustee  for  donee^ 
X,  802. 

**    riffht  of  donee  to  sue  in  name  of  representative,  X,  802. 

**    when  declarations  of  donor  admissible,  X,  802. 

"    equity  will  not  carry  out  intefit  to  give,  X,  802. 
Oood  will,  part  of  assets  of  a  copartnership,  IV,  928. 
Ouardian.  See  Infant— Parent  and  Child— Waste* 
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Heir,  when  bound  to  pay  mortgage,  VII,  736. 

"      when  representatiye  mast  pay  for  real  estate  to  be  conyeyed  to  and  to 
whom  deed  to  be  tendered,  IX,  743. 
Highway,  when  founderous,  traveller  may  cross  adjoining  field,  IV,  241. 

See  Way. 
Homicide,  killing  of  officer  who  came  to  make  arrest,  II,  163. 

"  negligence  or  refusal  of  injured  party  to  submit  to  surgical  *treat< 

nient  no  defense,  IV,  606. 
"  by  carelessness,  X,  511. 

Hiuband  and  wife,  when  husband  may  collect  debts  due  wife  without  admin- 
istering, IV,  493, 
"  "        "      when  gift  by  husband  to  wife  Talid  and  against  whom, 

X,  S)l-2. 
"         "        "      rights  of  where  land  paid  for  by  husband  and  deed  taken 
to  wife,  X,  801-2. 
See  Qifl, 


Zee,  when  city  liable  for  injury  from  in  streets,  11,  575. 
Illegal  contraot,  relative  to  illicit  intercourse,  X,  662, 

*'  "         in  restraint  of  trade,  X,  836. 

ZmproTements,  when  one  who  enters  under  agreement  for  title  entitled  to  if 

conveyance  refused,  X,  468. 
Indecent  ezposnre,  what  is,  11,  160. 

Infimt,  if  one  having  money  of,  pays  on  order  before  countermand  protected, 
ni,  621. 
*'       right  of  legislature  to  order  sale  of  his  real  estate,  VII,  629. 
"        degree  of  care  required  from  and  whether  negligence  of  parent  bar  to 

recovery  by,  I  A,  474. 
"       when  property  treated  as  real  and  when  personal,  IX,  743. 

See  Master  and  ServarU-^Negligence— Parent  and  Child — 
Waste. 
Injunction,  against  nuisance,  VI,  440. 

**         when  will  not  lie  to  restrain  mere  trespass,  IV,  724. 
"         in  cases  of  interference  with  watercourse,  IX,  556. 
*'         when  will  lie  to  restrain  cutting,  or  from  obstmctiDc:  view  by,  trees, 
IX,  825. 
Innkeeper,  lien  of  extends  to  property  of  third  person,  II,  699. 

*'  liability  of  for  animals  poisoned  at  pasture,  I,  16  ;  VI,  603. 

Insanity,  when  not  defence  to  divorce,  X,  77. 
Insolvency,  provision  that  legacy  shall  cease  on,  II,  268. 

"  how  far  creditor  may  reach  legacy  for  support  of  legatee,  VII,  604. 

Bee  Legaeies. 
Insurance,  transfer  of  one  partner  to  another  not  within  clause  forbidding 
transfer,  III,  375. 
"         remedy  against  wrongdoer  or  carrier  in  case  of,  and  rule  of  damajres, 

IX,  576. 
**         right  of  representatives  of  debtor  to  be  subrogated  to  rights  of  cred- 
itor, IX,  576. 
"         when  specific  performance  of  agreement  for  decreed,  IX,  361. 
Intent,  bad  intent  does  not  render  legal  act  actionable,  VIII,  312. 

"       when  evidence  of  commission  of  other  crimes  admissible  to  show,  X,  518. 
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Aiterett,  when  partner  not  entitled  to  on  excess  of  capital,  IV,  718. 

**       when  survivor  liable  for  profits  or  interest,  to  representatives  of  de- 
ceased partner,  IV,  027  ;  X,  684. 

"       when  owner  of  life  estate  bound  to  keep  down,  VII,  787. 
Intoxication,  how  far  a  defence  to  contract,  IV,  504. 


Judgments,  effect  of  where  no  personal  service  and  no  authorized  appearance, 
X,  502. 

See  Estoppel— Former  SuiU — Jurisdiction, 
'  Jurat,  when  omission  of  affiant  or  officer  to  sign  vitiates,  IX,  443. 
Juxisdiotion,  of  state  courts  in  suits  bj  assignee  in  bankruptcy,  IV,  775. 

"  when  facts  conferrinff  averred,  and  evidence  given  upon  question, 

determination  condusive,  VI,  248. 
"  arbitration  clause  does  not  divest  court  of,  VI,  800. 

"  when  and  how  ffix  appearance  confers,  VIII,  489. 

"  when  courts  of  one  country  may  decree  specific  i>erformance  of 

lands  in  another,  IX,  857. 
**  when  may  restrain  suit  in  another  country,  IX,  857. 

"  when  none  if  no  personal  service,  X,  502. 

"  when  may  show  appearance  unauthorized  although  judgment 

recites  one,  X,  502. 

K 
Snowledga,  when  evidence  of  other  crimes  admissible  to  show,  X,  512. 


I«andlord,  when  liable  for  dangerous  condition  'of  premises,  VI,  185. 
"  damages  in  action  by  tenant  against  landlord,  IX,  164. 

"  lease  upon  condition  tenant  shul  occupy  personally,  IX,  822. 

**         when  tenant  guilty  of  waste  in  cutting  timber,  IX,  825. 
Ziaroeny,  when  one  who  elopes  with  wife  taking  husband's  property  guilty  of 
II,  176. 
when  finder  guilty  of,  II,  191 ;  VI,  382. 
*'        by  servant  charging  and  receiving  more  than  entitled  to,  V,  403. 
Z«ease,  upon  condition  tenant  shall  occupy  personally,  IX,  882. 

See  Landlord. 
Z«»gaoy,  .to  "children"  when  means  ille^timate,  VII,  20. 
**       what  is  an  ademption  of,  VII,  406. 
"       when  charged  and  when  not  upon  real  estate,  X,  781. 
**       rules  for  construction  of,  X,  781. 
"       when  abates  and  when  not,  X,  781. 

"       law  presumes  testator  does  not  intend  to  die  intestate,  X,  784. 
**       when  marshalled  in  favor  of  legacy  not  changed,  X,  785. 
'**       when  carries  principal  as  well  as  income,  X,  788,  880. 
*'       effect  of  representative  wasting  personalty,  X,  785. 
**       how  suit  brought  for  ^egacy.  A,  785. 
"       when  specific  and  when  demonstrative,  X,  785. 

"       on  condition  legatee  shall  not  marry  without  consent  or  shall  marry  with 

consent,  shall  not  marry  or  shall  marry  a  particular  person,  a  papist, 

that  shall  not  marry  at  all,  to  be  paid  at  discretion  of  particular 

person,  to  be  increased  at  discretion  of  executor,  X,  829. 

Legatee,  when  takes  though  erroneously  described,  I,  260 ;  VI,  620. 

Z«etter,  unanswered  on  prisoner  and  written  by  him  but  opened,  II,  195 ;  II,  288. 

**       contract  by  when  consummated,  V,  603. 
Lex  loci,  when  court  will  send  trust  fund  to  an6thcr  country,  VIII,  620. 
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Ialc6iise,  when  m&^  bo  revoked,  when  licensor  estopped  and  when  not,  IX,  840. 

Uen,  by  attorney,  11,  628 ;  III,  025. 

Iilfe  estate,  when  owner  of  bound  to  keep  down  interest,  VII,  737. 
'*      how  value  of  determined,  X,  662. 

Ziimitations,  statute  o£  effect  of  and  when  does  not  bar  collateral  remedj, 
I,  422. 
"  "  when  it  begins  to  run  against  and  in  favor  of  repre- 

sentatives of  deceased,  VII,  690. 

iiost  will,  how  loss  of  will  shown,  V,  533. 

Zfunatio,  when  property  treated  as  real  and  when  personal,  IX,  743. 

M 

BCail,  in  whom  title  of  bill  of  exchange  sent  by  is,  VIII,  704. 

aCaintenanoe,  wken  parent  or  guardian  allowed  for,  I,  426 ;  III,  725 ;  V,  635. 

MaUoe,  legal  meaning  of,  I,  408 ;  IV,  223. 

Mandamus,  when  lies  to  compel  restoration  of  corporator,  FV,  143 ;  X,  885. 

"  when  lies  to  compel  corporate  election,  VII,  585. 

Manslaughter,  by  carelessness,  X,  511. 

See  Homicide, 
Married  woman,  presumption  of  coercion  by  husband,  II,  186. 

**  *'        when  not  liable  for  property  purchased  by  husband  thougb 

•  used  on  her  real  estate,  V,  159. 
See  Hutiband  and  Wife. 
Marshalling  seoulties,  I,  684. 

on  behalf  of  legatees,  X,  735. 
Master  and  servant,  when  master  liable  for  acts  of  servant  and  when  not,  III, 
813  ;  IV,  392  ;  IX,  223-5. 
"  "         when  el^rvant  liable  for  embezzlement  though  charges 

and  receives  more  than  directed,  V,  402. 
See  Fa/rent  and  Child — Principal  and  Agent — Railway 


Medical  society,  when  member  of  improperly  expelled  and  how  restored,  TV, 

43 ;  X,  385. 
Member,  of  voluntary  society  remedy  if  improperly  expelled,  IV,  43 ;  X,  385. 
Mfff*^V*>f,  in  wills  cannot  be  corrected,  VI,  621. 

**  when  specific  performance  not  decreed  on  account  of,  IX,  361. 

*'  delivery  to  fictitious  person  by  carrier,  X,  37. 

"  sale  of  property  not  in  existence,  X,  115. 

Mortgage,  on  real  estate,  what  are  not  fixtures,  V,  246 ;  X,  606. 

'   **  when  heir  and  when  representative  bound  to  pay,  VII,  736. 

*"  remedy  if  representative  improperly  pays,  VII,  736. 

Motive,  bod  motive  does  not  render  legal  act  actionable,  VIII,  312. 
**        when  evidence  of  other  crimes  admissible  to  show,  X,  512. 
Municipal  corporation,  ordinance  or  contract  must  strictly  conform  to  charter, 
VI,  18. 
when  city  liable  for  iqp  or  snow  in  streete,  II,  575.  * 
how  far  officers  of  liable,  IX,  15. 
how  far  liable  for  acts  of  officers  and  agents,  IX,  223. 
how  far  liable  for  acts  of  contractor,  IX,  223. 
liability  for  negligence  of  firemen,  IX,  225. 
when  officer  cannot  contract  with,  IX,  374. 
liability  for  diverting  water  from  river  to  injury  of 
commerce,  IX,  726. 
See  City — Rivers. 
Murder,  *'  of  officci  "  who  came  to  make  arrest,  II,  163. 
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BCnrdmr,  negligence  of  or  refusal  hj  injured  party  to  submit  to  surgical  treat- 
ment no  defence,  lY,  606. 
'*       by  carelessness,  X,  511. 
Mutuality,  when  contract  mutually  binding,  VII,  184. 

N 

Navigable  river,  right  of  riparian  proprietor  in  and  to  water  in,  X,  24 

*'  **      right  to  use  for  sewerage,  X,  25^ 

Negligence,  exposing  poisoned  plants  to  animals,  I,  16 ;  VII,  602. 

**  by  party  injured,  or  refusal  to  submit  to  surgical  treatment,  no 

defence  to  indictment,  IV,  006. 
"  two  railways  guilty  of,  V,  843. 

"  by  child  and  whether  of  parent  bars  action,  IX,  474. 

"  how  much  proof  of  required,  IX,  475. 

"  criminal,  resulting  in  death,  X,  511.  * 

See   Oity   Corporation — Master  and  Serwint— Municipal 
Corporation— BailtDoy  Company. 
Notice,  when  surety  cannot  terminate  liability  by,  VII,  482. 

**       when  son  cannot  by  revoke  agreement  to  pay  for  father's  support,  II, 

674. 
"       what  sufficient  to  put  upon  inquiry,  IX,  114 

«       when  one  who  has  of  papers  bound  to  take  notice  of  contents,  IX,  115. 
"       when  purchaser  not  bound  by  constructive,  IX,  115. 
*<       when  non-production  of  paper  is,  IX,  115. 

*'       when  member  of  society  entitled  to  and  hearing  before  expulsion,  X,  885. 
"       when  the  fact  that  pf^y  is  improperly  dealing  in  his  own  behalf  ap- 
pears on  face  ofpapers  sufficient,  X,  576. 

See  Bona  Fide— Trusts  and  Trustees, 
Nuisance,  what  is  and  remedy  aeainst,  VI,  440. 

**  what  obstructions  of  nver  not  actionable,  IX,  580. 
*'  in  cases  of  interference  with  watercourse,  IX,  556. 
*'  from  fouling  of  rivers  or  watercourses,  IX,  726. 

«         diverting  waters  of  river  to  injury  of  commerce,  IX,  726. 
See  Ir^nctionr— Rivers— WaZereouTses, 


Officer,  killing  of  whUe  making  arrest,  II,  168. 

"       when  cannot  contract  with  corporation,  IX,  874 
Officers,  public,  when  liable  and  when  not,  IX,  14 

<*  '*       when  contract  purports  to  be  by  as  and  when  not,  IX,  15. 

Parent  and  child,  when  parent  allowed  for  maintenance,  I,  426 ;  III,  725 ; 

«  "  conidderation  of  agreement  to  pay  for  support,  11,  674. 

«  «  parent  dealing  wiOi  chUd,  III,  186. 

"  "  which  parent  entitled  to  custody  of,  remedies  to  obtain,  and 

lawof,  IV,267;  VI,  558. 
'*  "  when  agreement  to  pay  for  support  of  valid  though  not  neces- 

sarily to  be  performed  within  a  year,  X,  468. 
<*  "  whether  negligence  of  parent  bar  to  recovery  by  child. 

IX,  474 

See  Infant— Master  and  Servant— Negligence. 
Parol  evidence,  how  far  admissible  to  aid  in  construction  of  will,  VI,  621. 

See  jEM(i09i^. 
Partition,  plaintiff  must  have  possession  to  maintain,  III,  695. 
Partnendiip,  direction  in  will  for  representatives  to  continue,  II,  141. 

«  when  one  partner  entitled  to  interest  on  excess  of  capital,  IV,  718. 
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Partnanhlp,  when  survivor  liable  for  profits  or  Interest  to  representatives  of 
deceased,  IV,  927 ;  X,  684. 
••  for  what  survivor  bound  to  account,  IV,  928 ;  X,  634 

"  when  one  not  properly  expelled,  from  want  of  notice ;  so  wheo 

not  bona  fide  J  how  restored,  X,  885. 
"  survivor  purchasing  assets,  X,  634. 

"  remedy  of  creditor  against  survivor,  X,  634 

Pauper,  agreement  by  father  or  husband  to  pay  for  support  of  wife  cfi  diOdv 
Ii,  674 

See  Franidi,  Statute  of. 
Payment,  to  mortgagee  who  does  not  produce  bond  and  mortgage,  IX,  115. 
Penalty,  when  may  recover  more  than  penalty  of  bond,  IV,  353 ;  VUI,  481. 
Peiformanoe,  how  far  excused  by  accident  or  inevitable  accident,  X,  117. 
Penonal  estate,  when  property  treated  as  and  when  as  real  estate,  IX,  748. 
Preoatory  trust,  when  words  of  a  will  create,  X,  740. 
Presumptioii,  of  death,  when  arises,  I,  467. 

'*  that  manied  woman  acts  under  husband's  coercion,  II,  186. 

**  that  state  of  facts  once  proved  to  exist  continues,  IV,  27. 

"  that  appearance  by  attorney  is  authorized,  X,  502. 

"  testator  does  not  intend  to  die  intestate,  X,  734 

"  after  reasonable  time  principal  learns  of  and  ratifies  agenfs  acts, 

IX,  228. 
"  when  corporation  has  power  to  do  act   that  lawfully   done, 

IX,  255. 
Principal  and  agent,  when  undisclosed  principal  liable,  m,  228 ;  IX,  16. 

"  **        **        when  cannot  act  for  both  parties,  be  buyer  and  seller, 

and  dutv  of  principal  on  discovery  of  facts,  X,  576. 
"  "        "        must  purchase  in  name  of  principal,  X,  676. 

"  **        **        when  may  recover  value  of   one's   property  used  for 

benefit  of  principal,  X,  576. 
"  **        "        when  principal  liable  though  not  named,  IX,  16. 

**  **        '*       how  far  principal  liable  for  fraud  and  other  acts  of, 

IX,  222. 
Profits,  when  surviving  partner  charged  with,  IV,  927 ;  X,  634. 

See  Improwment^^PoffiTiership, 
Prospaotns,  liability  of  director  for  issuing,  VIII,  84 

R 
Railway  oompany,  when  liable  for  acts  of  servants,  m,  813 ;  IV,  892 ;  DC,  284 
"  "  what  conductor  must  allege  and  prove,  m,  818. 

**  "  when  liable  to  one  riding  on  pass,  IV,  220. 

"  *•  two  guilty  of  negligence,  V,  842. 

'*  "  rolling  stock  of  personal  property,  V,  246  ;  X,  606. 

"  "  how  much  land  may  take  and  necessity  for,  X,  56. 

*'  "  liability  for  iniuries  to  boy  jumping  on,  IX,  224 

**  '<  must  not  needlessly  injure  trespasser,  IX,  224 

See  Act  of  Qod—Carrier^—Ifegligenee, 
Rape,  contradicting  prosecutrix's  denial  of  connection  with  others,  1, 226. 
"      how  far  idiocy  of  prosecutrix  a  defence,  Vn,  828. 
"       when  want  of  understanding  from  youth  no  defence,  IV,  516. 
Real  estate,  when  property  treated  as  and  when  personal,  IX,  748. 

*'        "       when  representative  must  pay  for,  iX,  743. 
Repeal  of  statute,  abates  prosecution  under  it,  VI,  88. 

Res  adjudioata,  when  one  bound  by  a  judgment  though  not  a  party  thereto. 
V,  298. 
"  ••  when  former  suit  a  bar,  II,  617. 

"  *'  party  in  interest  notified  of  action  and  to  defend,  X,  662. 

See  Eetoppel—Fk^rmer  Buit» 
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Rm  gestfli,  wliat  is,  IV,  519. 

RMtraint  of  trade,  when  contract  legal  and  when  not,  X,  886. 

Reyocation,  of  will,  what  is,  V,  632. 

"  of  agreement  to  pay  for  father's  support,  II,  674. 

Riv«r,  right  of  riparian  proprietor  on  and  to  water  in,  X,  24. 

"        right  to  use  for  sewerage,  X,  25. 

"        fouling  of  by  city  sewers,  IX,  726. 

"        liability  of  city  for  diverting  water  to  injury  of  commerce,  IX,  726. 

"        what  obstructions  of  not  actionable,  IX,  580. 
See  Watercourses, 

S 

Sale,  of  goods  to  arrive,  I,  46  ;  X,  ll5. 
"      witii  right  to  return,  1, 148. 
"     when  must  offer  to  return,  on  executory,  m,  198. 
"     of  property  not  in  existence,  X,  116. 
8atis£ftotion,  recovery  of  judgment  against  one  wrongdoer  not,  111,890. 
Seal,  effect  of  upon  contract,  X,  662. 
Seduction,  when  action  lies  and  in  whose  favor,  II,  688. 
Self  defense,  when  homicide  is  not  in,  II,  168. 
Service,  effect  of  judgment  when  service  is  not  personal  and  no  appearance, 

X,  602. 
Setofi^  when  surety  cannot  avail  himself  of  principal's,  II,  287. 

**       when  bank  may  set  off  against  deposit,  lY,  424. 
Sewer,  right  to  use  river  for  sewerage,  X,  25. 

See  Ctty — Rivers. 
Snow,  how  far  city  liable  for  injury  from  in  streets,  II,  575. 
Society,  when  member  of  not  properly  expelled  and  how  restored  to  member- 
ship, IV,  148 ;  X.  885. 

See  (Jorporators. 
Specific  performance,  of  agreement  to  execute  mortgage,  I,  566. 

'*  "  agreement  required  by  statute  to  be  in  ¥rTiting  cannot  be 

partly  in  writing  and  partly  parol,  II,  815. 
"  "  of  agreement  for  insurance  when  decreed,  IX,  861. 

"  **  of  lands  in  one  country  decreed  by  courts  in  another, 

IX,  857. 
**  '*  .        of  agreement  to  give  or  transfer  real  estate,  X,  468. 

"  **  when  party  not  obtaining  entitled   to   improvements. 

See  Aavds,  Statute  cf—Oift. 
State  oourti,  when  pendency  of  suit  in  federal  courts  bar   and  iriee   versa, 

IX,  858  . 
Statute,  when  repeal  of  abates  prosecution  under,  VI,  88. 
Stay,  how  far  appeal  operates  p^r  se  as,  II,  124. 

"      when  proceedings  stayed  until  payment  of  costs  of  former  suit,  IV,  816. 
Stockbroker,  rights  and  liabilities  of,  VI,  809. 

See  Broker. 
Stockholder,  when  liable  upon  subscription  procured  by  fraud,  I,  611 . 
'*  when  may  sue.  III,  28. 

*'  when  agreement  that  note  or  subscription  shall  not  be  enforced  is 

void,  IV,  16. 
"  remedy  if  improperly  expelled,  IV,  48 ;  X,  885. 

*'  riffhts  of  in  stock  issued  to  control  election,  VII,  119 ;  VII,  586. 

"  when  cannot  maintain   action    in  interest  of   rival    company. 

VII,  119. 
"  remedy  for  refusal  to  transfer  stock,  VII,  585. 
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8tookhold«r,  what  stockholdera  entitled  to  vote  at  corporate  election,  Vn,  585. 
"  how  election  to  be  conducted,  VII,  587. 

"  when  and  how  may  obtain  new  election,  VII,  588. 

"  when  may  recover  against  officer  fraudulently  iasuinf   etock, 

VIII,  34. 

See  Corporation — Gorporaior^—CorporcUsSleaioni. 
Snraty,   when   cannot  avail  himself  of  counterclaim  in  favor  of   principal, 
II,  687. 
"        when  not  released  by  failure  of  obligee  to  ascertain  and  give  notice  of 

default.  III,  272  ;  IV,  457. 
"        when  released  by  creditor  losing  benefit  of  collateral,  III,  307 ;  IX,  576. 
"        discharge  of  by  giving  time  to  debtor,  I,  490. 
"        when  cannot  terminate  liability  by  notice,  VII,  432. 
Survivor,  buying  asssets  of  partnership,  IV,  927 ;'  X,  634. 
**        remedy  of  creditor  against,  X,  684. 
See  Pa/rtnersMp, 


Tenant.    See  Landlord. 

Tendar,  of  deed  to  personal  representatives  of  deceased  though  runs  to  heirs, 

IX,  748. 
Timber,  when  occupant  guilty  of  waste  in  cutting,  IX,  825. 
"        when  cutting  restrained  by  injunction,  IX,  825. 
"       when  not  liable  for  obstructing  view  by,  IX,  825. 
Title,  in  whom  is  bill  of  exchange  sent  by  mail,  VIII,  705. 
Trees,  as  to  cutting  or  planting  to  obstruct  or  destroy  a  view,  IX,  825,  and 
see  note  to  Agnedey  v.  Olover,  11  Eng.  Rep.,  — . 
See  Timb&r. 
Trover,  one  selling  for  another,  or  interfering  with  property,  in  good  faiths 

III,  254. 
Tmst,  when  court  will  send  trust  fund  to  another  state,  VIII,  620. 
"      creditor  holds  collateral  policy  in  trust,  IV,  307  ;  IX,  576. 
"      when  words  of  a  will  create  aprecatory  trust,  X,  740. 
See  Legaeied—IVustee— Wills, 
Trustee,  when  one  is  bona  fide  purchaser  from,  VI,  168. 

**        purchasing  from  self  including  directors,  X,  676  note. 
See  Bona  Fide— Fraudr^Tnut—WiU. 

U 

Ultra  vires,  when  contract  is,  VI,  17. 

Unborn  child,  how  and  when  barred  by  legal  proceedings,  VII,  629. 

Undue  influence,  when  instrument  set  aside  for,  II,  304. 

"  **         when  a  will  is  invalid  on  account  of  and  when  will  be  set 

aside  for,  IV,  710. 

See  Fraud, 
Usage,  when  admissible  and  effect  of,  I,  41. 


Vendor  and  vendee,  damages  when  vendor  sells  in  good  faith  and  when  not,« 

See  Agreement—Damages, 
View,  as  to  obstructinga  lake  or  other  view,  IX,  825,  and  see  note  to  Agnedeg 
V.  Olover,  11  Eng.  Rep.,  — . 

See  Vamage^—ImprowmenU, 
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W 

Warranty,  on  execntoiy  sale,  ni»  198. 

Waste,  when  tenant  or  occupant  guilty  of  oj  cutting  trees,  IX,  825. 
Wataroourse,  remedy  for  obstruction  of,  interference  with,  pollution  of,  what 
adverse  user  of,  right  of  owners,  IX,  556. 
"  fouling  of  by  sewer,  IX,  726. 

See  Oity — Bminent  Domain — Tnjunctu>ns--Municipal  Chr- 
porati&n — Nuisance— Eiverg. 
Way,  of  necessity,  VIII,  774. 

"  **         for  what  purposes  may  be  used,  VIII,  774. 

"  "         right  to  trilvel  extra  viam,  VIII,  774. 

"  '*         wno  may  select  location  of,  VIII,  774, 

See  Highwaya — Rivers. 
Wilfdl,  when  an  act  is  wilfully  done  within  meaning  of  law,  I,  408. 
Wills,  when  mutual  valid,  when  may  be  revoked,  and  what  is  revocation  of, 
ni,  134. 
"      what  a  proper  subscription  and  execution  of  by  testator  and  by  witnesses, 

IV,  680. 
"      what  a  valid  nuncupative,  by  soldier  or  sailor,  IV,  686. 
"      when  set  aside  for  fraud  or  undue  influence,  IV,  710. 
"      what  is  a  valid  revocation  of  and  what  not,  V,  632. 
**      mistake  in  cannot  be  corrected,  VI,  621. 

"      but  if  legatee  erroneously  described  legacy  good,  I,  260 ;  VI,  620. 
"      how  loss  of  shown,  V,  533. 

"      what  evidence  and  circumstances  admissible  to  idd  in  construction  of, 
VI,  621. 

See  Legacies. 
WrongdoMTS,  recoveir  of  judgment  against  one  is  not  bar  against  others, 
in,  890. 
**  when  cannot  set  up  indemnity  by  insurers,  IX,  576. 

Wrongfiil  daath,  when  may  recover  though  instantaneous,  IV,  475. 

10  Eng.  Rep.  109 
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ABATEMENT  OF  LEGACY. 
See  Leo  ACT,  728,  781  note. 

ACCOMMODATION  BILLS. 
See  Mistake,  668. 

ACCOMPLICE. 
See  Obdonal  Law,  606. 

ACCOUNT  RENDERED. 
See  Affrofriation  of  Patmbntb,  363. 

ACCOUNT  STATED. 
See  Agent,  661. 

ACQUIESCENCE. 
See  CoFTRiGHT,  762. 

ACT  OF  GOD. 

1.  How  &r  exciues  performance  of  con- 
tract 117  wOe. 

ADEMPTION. 
See  Lkgaot,  774. 


ADMISSION. 
See  Reformation  of  Contracts,  706. 

ADMIRALTY. 

1.  The  plaintiffs  shipped  at  Liverpool,  on 
boara  defendants'  ship  for  New  York,  a 
box  of  diamonds  under  a  bill  of  lading 
by  which  were  excepted,  inter  alia, 
"  pirates,  robbera,  thieves,  vermin,  bar- 
ratry of  master  and  mariners.  .  .  ." 
The  box  was  stolen  during  the  voyage 
or  on  the  ship^s  arrival  in  port,  be- 
fore the  time  for  delivery;  but  there 
was  no  evidence  to  show  whether  it  was 
stolen  by  one  of  the  crew  or  by  passen- 
ger, or,  after  her  arrival,  by  some  per- 
son from  the  shore: 

ffeld,  first,  that  "thieves'*  must  be 
interpreted  as  in  a  policy  of  insurance, 
and  only  applied  to  thieves  external  to 
the  ship ;  and,  assuming  theft  by  one 
of  the  crew  to  be  "  barratry,"  secondly, 
that  it  lay  on  the  defendants,  the  ship- 
owners, to  bring  the  loss  within  one  of 
the  exceptions,  by  showing  by  whom 
the  theft  had  been  committed ;  and  that 
the  plaintiffs  were  therefore  entitled  to 
recover  for  the  loss. 

2.  The  bill  of  lading  also  contained  a 
clause:  ''the  shipowner  is  not  to  be 
liable  for  any  damaee  to  any  goods 
which  is  capable  of  being  covered  by 
insurance": 

Jleldf  that  "  damage "  would  include 
damage  to  the  goods  amounting  to  a 
total  loss  or  destruction  of  them,  but 
did  not  apply  to  the  case  of  the  abstrac- 
tion of  the  goods.  Taylor  v.  Liverpool, 
etc.  172 

8.  By  charterparty  the  master  of  the 
plaintiffs'  vessel,  the  D.,  eng^ed  to  re- 
ceive on  board  and  load  a  cargo  of  coal 
at  the  port  of  L.,  "to  be  loaded  with 
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the  nsual  dispatch  of  the  port,  or  if 
longer  detained  to  be  paid  ^0«.  per  day 
demorrage"  and  the  defendants  en- 
^iged  to  load  upon  the  above  terms. 
The  loading  was  to  take  place  at  the  B. 
docks,  and  by  one  of  the  regulations  of 
the  docks  no  coal  agent  was  to  be  al- 
lowed to  have  more  than  three  vessels 
in  the  B.  docks  loading  and  to  load  at 
the  cranes  at  one  time.  The  defendants 
acted  as  their  own  coal  agents,  and  when 
the  charterparty  was  entered  into  they 
had  three  ships  loading  in  B.  docks, 
and  ^en  other  charters  in  their  books 
•having  priority  over  the  plaintiffs.  In 
consequence  of  these  engagements  the 
D.  was  not  allowed  to  go  into  the  B. 
docks  until  thirty  days  aftep  she  was 
/  ready  to  do  so  : 

Held,  tliat  tlie  contract  by  the  defen- 
dants was  absolute  to  load  with  the 
usual  dispatch  of  the  port  of  L.:  that 
the  D.  had  not  been  so  loaded;  and 
that  the  defendants  were  therefore  lia- 
ble to  pay  for  the  delay.  Ashcrofl  v. 
Crow,  etc,  167 

See  CHARTBiLPAaTT,  228. 
Insurance,  Marine,  300. 


ADULTERATION  OF  FOOD. 

1.  The  8d  section  of  86  <k  36  Vict.  c.  74, 
enacts  that,  "  any  person  who  shall  sell 
any  article  of  rocKi  .  .  .  knowing  the 
same  to  have  been  mixed  with  any 
other  bubstance,  with  intent  fraudu- 
lently to  increase  its  weight  or  bulk, 
and  who  shall  not  declare  such  admix- 
ture to  any  purchaser  thereof  before 
delivering  the  same  and  no  other,  shall 
be  deemed  to  have  sold  an  adulterated 
article  of  food  .  .  .  under  this  act": 
Held,  tliat  a  person  who  had  sold 
mustard  admixed  with  flour  and  turme- 
ric, substances  not  injurious  to  health, 
declaring  at  the  time  of  such  sale  that 
he  did  not  sell  the  article  as  pure  mus- 
tard, had  been  guilty  of  no  offence  un- 
der 35  <fe  36  Vict  c.  74,  and  that  it  was 
not  necessary  in  order  to  comply  with 
sect.  3,  that  he  should  declare  the  na- 
ture and  proportion  of  the  substances 
admixed.     Pope  v.  Tearle,  276 

%.  The  appellant,  a  tea  dealer,  was  con- 
victed under  85  A  86  Vict.  c.  74,  s.  2, 
for  selling  as  unadulterated  "  green  tea" 


which  was  adulterated.  A  person  asked 
for  two  ounces  of  "  green  tea "  at  the 
appellant's  shop,  for  which  he  paid  5i</., 
the  shopman  stating  that  he  was  author- 
ized by  his  employers  to  guarantee  all 
their  green  teas  of  the  value  of  3«.  per 
pound  and  upwards  as  genuine  green 
teas.  On  analysis,  the  tea  was  proved 
to  be  painted  or  faced  with  gypsum  and 
Prussian  blue  for  the  purpose  of  color- 
ing it.  The  tea  was  sola  in  the  same 
state  in  which  it  comes  from  abroad. 
The  tea  which  is  imported  from  China 
as  CTeen  tea,  and  generally  known  aa 
such  in  the  tea  trade,  is  painted  and 
faced  in  this  manner ;  but  this  practice 
is  not  known  to  the  public .  Pure  green 
tea,  though  not  known  generally  in  the 
trade  as  "  green  tea,"  is  imported  from 
Japan  : 

Hdd,  (by  Cockburn,  C.J.,  Blackburn 
and  Archibald,  JJ.,  Quain,  J.,  dissent- 
ing), that  the  conviction  was  right. 
JRoberU  v.  EgerUm.  1S8 


ADULTERER, 


See  Criminal  Law,  609. 


AGENT. 

1.  A  marine  insurance  company  in  New 
York  appointed  a  firm  of  merchants  in 
London  their  agents  for  settling  claims 
in  England  and  for  effecting  reinsur- 
ances. For  settling  the  cliums  the 
agents  were  to  receive  a  fixed  percent- 
age, but  nothing  was  provided  as  to  re- 
muneration for  reinsuring.  According' 
to  the  custom  as  between  underwriters 
and  brokers,  the  agents  were  allowed 
by  the  underwriters  5  per  cent,  on  each 
reinsurance ;  and  also  at  the  end  of  the 
year,  on  the  general  balance  between 
the  underwriter  and  the  broker,  12  per 
cent^  on  the  profits  of  the  year,  if  there 
were  profits.  The  firm  in  London  were 
in  the  habit  of  receiving  both  these 
percentages,  but  only  the  5  per  cent, 
was  mentioned  in  their  accounts  sent 
to  the  insurance  company.  The  com- 
pany discovered  this  in  1S66,  but  made 
no  objection  to  it  until  1868.  In  1869 
the  company  filed  a  bill  against  the  firm 
in  L.onc[on  for  an  account  in  wliich  the 
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12  per  cent,  should  be  accounted  for ; 
claiming  also  repayment  of  certain  sums 
as  interest ;  ana  praying  that  the  firm 
in  London  mieht  in  the  account  be  held 
liable  for  nepect  in  not  reinsuring  a 
certain  vessel : 

Heldf  that  under  the  circumstances 
the  firm  in  Londqn  were  entitled  to 
retain  the  12  per  cent,  received  by  them 
as  remuneration ;  and  were  also  entitled 
to  the  interest  charged  by  them : 

2.  Held,  further,  that  the  loss  sustained  by 
the  alleged  -neglect  of  the  firm  in  Lon- 
don could  only  be  recovered  at  law; 
and  that  the  bill  must  therefore  be  dis- 


missed. 
Hffe. 


Oreai   Western^  eie,,  v. 


Cufi- 
561 


8.  When  cannot  act  for  both  parties,  be 
buyer  and  seller,  and  duty  of  principal 
on  discovery  of  facts.  675  note, 

4.  Must  purchase  in  the  name  of  principal, 

61^  note. 

5.  When  may  recover  value  of  own  prop- 
erty  used   for   benefit   of    principtd. 

576  note. 

See  CimfiNAL  Law,  506. 
Pain ciPAL  and  Agent. 
T&BSFAse,  468. 


AGREEMENT. 

See  CHARTzapARTT,  223. 
Fkacds,  Statute  or. 

LfSU&ANCE. 

Insurance,  Marine. 
Landlord  and  Tenant,  886. 
Lex  Loot,  694. 
Paupers,  208. 
Vendor  and  Vendee. 


ALIEN. 
See  Lunatic,  668. 

ALIMONY. 

1.  When  a  husband  and  wife  at  the  time 
of  the  institution  of  a  matrimonial  suit 
are  living  apart  under  a  deed  of  sepa- 


ration by  which  an  allowance  is  secured 
to  the  wife,  the  mere  fact  of  the  insti- 
tution of  the  suit  does  not  entitle  the 
wife  to  an  increased  allowance  by  way 
of  alimony  pendente  Ute  estimated  on  the 
husband's  present  income.  Powdl  v. 
POIO0U.  585 


ANIMALS. 

1.  In  order  to  fix  the  defendant  with 
knowledge  of  the  ferocious  nature  of  a 
do^  of  which  he  was  the  ownep  and 
which  had  bitten  the  plaintiff,  two  per- 
sons who  had  upon  previous  occasions 
(one  of  them  twice)  been  attacked  by  it 
were  called  to  prove  that  they  had  gone 
to  the  defendants  public-house  and 
made  complaint  to  two  persons  who 
were  behind  the  bar  serving 'customers, 
and  that  one  of  them  had  also  com- 
plained to  the  barmaid.  There  was, 
however,  no  evidence  that  these  com- 
plaints were  communicated  to  the  de- 
fendant ;  nor  was  it  shown  that  either 
of  the  two    men    spoken    to  had  the 

feueral  management  of  the  defendant's 
usiness  or  had  the  care  of  the  dog: 
Held,  by  Lord  Coleridge,  G.J.,  and 
Keating,  J.  (Brett,  J.,  dis^ting),  that  < 
there  was  evidence  of  scienter  to  go  to 
the  jury.     Appiebee  y.  Percy.  834 


APPEAL. 

1.  On  bill  by  P.  against  R.  and  A.,  who 
all  separately  claimed  the  same  prop- 
erty, decree  made  in  favor  of  P.  On 
appeal  by  A.  alone,  the  court  being 
of  opinion  that  B.  was  entitled,  dis- 
missed the  bill  against  both  defendants. 
Vaughan  v.  HalSday.  590 

2.  An  information  by  way  of  bill  of  com- 
plaint was  by  consent  amended  by  the 
introduction  of  the  words  "  That  the 
rights^  if  any,  of  the  several  defen- 
duits  may  be  ascertained  and  declared 
by  decree  of  this  honorable  court,  and 
that  they  may  be  ordered  to  pay  each 
to  the  others  and  other  of  them  their 
and  his  costs  of  this  suit,  and  that  this 
honorable  court  will  give  such  further 
directions  in  the  premises  as  shall  bo 
noccHsary."    There  was  no  stipulation 
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that  the  right  of  appeal  should  be  given 
up,  and  it  appeared  that  the  parties 
never  contemplated  that  they  were 
ceasing  to  keep  the  cause  in  curia,  or 
that  the  judge  was  to  hear  it  otherwise 
than  as  a  judge,  or  that  it  was  not  to 
go  on  subiect  to  all  the  incidents  of  a 
cause  regularly  heard  in  court : 

Stld,  that  the  right  to  appeal  had  not 
i^een  waived. 

8.  A  party  to  a  suit,  who,  knowing  that 
certain  other  parties  are  infants,  agrees 
that  a  certain  course  should  be  taken  in 
the  suit,  cannot  afterwards  object  that 
his  consent  does  not  bind  him  because 
thelother  parties  were  infants  and  could 
not  consent 

4.  Where  it  is  alleged  that  the  bringing 
an  appeal  is  contrary  to  agreement,  the 
objection  ought  to  be  made  when  leave 
to  appeal  is  applied  for,  or  to  be  taken 
by  a  petition  to  the  Queen  before  the 
appeal  comes  on  for  hearing.  Pisaniy. 
Auomey-  Oeneral,  78 


APPEARANCE. 
See  Jurisdiction,  492,  502  noie^  551. 

APPROPRIATION  OF  PAYMENTS. 

1.  The  presumption,  that,  where  a  variety 
of  transactions  are  included  in  one  gen- 
eral account,  the  items  of  credit  are  to 
be  appropriated  to  the  items  of  debit 
in  order  of  date  in  the  absence  of  other 
appropriation,  may  be  rebutted  by  cir- 
cumstances of  the  case  showing  that 
such  could  not  have  been  the  intention 
of  the  parties. 

2.  The  plaintiffs,  a  discount  company, 
were  in  the  habit  of  discounting  bills  for 
S.  In  consideration  that  the  plaintiffs 
would  advance  money  to  a  certain 
amount  to  S.  on  the  deposit  of  a  lease 
of  S.'s  premises,  the  defendant  guaran- 
teed any  part  of  the  money  so  advanced 
that  might  remain  due  after  the  reali- 
zation of  the  leasehold  security,  the 
guarantee  to  last  for  a  i)eriod  not  ex- 
ceeding two  years.  Advances  were 
made  to  S.  by  the  plaintiffs  in  accord- 
ance with  the   guarantee,  and  a  great 


number  of  other  transactions  by  way  of 
further  advance  upon  the  discount  of 
bills  by  the  plaintiffs  for  S.  took  place 
in  the  usual  course  of  business  between 
them.  Within  two  years  from  the  date 
of  the  guarantee,  S.  failed,  owing  to 
the  plaintiffs  an  amount  exceeding  the 
sum  guaranteed.  A  long  debtor  and 
creditor  account  ^as  kept  by  the  plain- 
tiffs of  their  transactions  with  S.  during 
such  time,  including  the  advances  made 
under  the  guarantee.  The  aggr^^e 
of  the  items  on  both  sides  of  the  ac- 
count very  largely  exceeded  the  amount 
of  the  sum  guaranteed.  In  this  ac- 
count the  practice  was  to  credit  S.  with 
the  amount  of  the  bills  discounted.  lesa 
discount  and  commission,  and  debit 
him  with  the  amount  of  the  bills  if  they 
were  dishonored.  Many  of  the  bills 
discounted  were  renewed  at  mjiturit3% 
and  the  same  system  of  crediting  and 
debiting  applied  to  the  renewals.  The 
account  was  balanced  on  several  occa- 
sions before  S.  failed,  and  showed  bal- 
ances against  S.  of  much  less  amount 
than  the  sums  advanced  under  the  guar- 
antee, but  these  balances  were  arrived 
at  by  crediting  S.  with  the  amount  of 
outstanding  bUls,  many  of  which  were 
not  paid  at  maturity,  and  were  included 
in  the  ultimate  balance  against  S.  Billa 
were  discounted  with  the  plaintiffs  by 
S.  to  cover  advances  made  under  the 
'  guarantee,  and  were  from  time  to  time 
renewed  but  never  were  paid.  Bills, 
discounted  by  S.  with  the  plaintiffs 
after  the  advances  under  the  guarantee, 
had  been  paid  to  an  amount  exceeding 
the  sum  guaranteed,  but  it  did  not 
appear  that  in  point  of  fact  the  balance 
really  due  from  S.  to  the  plaintiffs  after 
the  date  of  the  guarantee  was  ever  less 
than  the  sum  guaranteed.  In  an  action 
on  the  guarantee  to  recover  the  moneys 
advanced  under  it: 

Hdd,  that,  under  the  circumstances 
of  the  case,  it  could  not  have  been  the 
intention  of  the  plaintiffs  and  S.,  by 
the  mode  in  which  the  account  between 
them  was  kept,  that  the  advance  under 
the  guarantee  should  be  considered  as 
satistied  by  the  items  of  credit  therein, 
and  consequently  that  the  action  was 
maintainable.  City,  etc.,  v.  McLean,  363 


APPURTENANTS. 
Sec  Party  Wall,  178. 
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ASSESSMENTS. 
See  Landlord  and  Tenant,  886. 

ASSETS. 
See  Pastnnrship,  597. 

ASSIGNMENT. 
See  Lien,  690. 

ASSIGNMENT  OF  LEASE. 
See  Lbasi,  700. 

ATTACHMENT. 
See  Estoppel,  586. 

ATTESTATION. 
See  Wills,  619,  521,  628,  526. 

ATTORNEY. 
See  Fraud,  78. 

AUTHORITY. 

See  Agent. 

Master  and  Servant,  315. 
FltiNciPAL  AND  Agent. 

AVERAGE. 
See  Insurance,  Marine,  326. 


BANK 
See  FoROERT,  288. 

BANKRUPTCY. 

1.  C,  a  manitfacturer  in  England,  was  in 
the  habit  of  purchasing  fli^  from  P.,  in 
Belgium,  whose  sister  he  had  married. 
In  August,  1872,  he  owed  upwards  of 
£4,000  to  P.,  as  the  executrix  of  her 
mother's  estate;  and  also  £800  od  the 
current  account  between  P.  and  himself; 
and  being  pressed  by  her  for  payment 
he  promised  to  send  £2,860  on  account 
of  the  debt  to  the  estate.  On  the  4th  of 
November,  1872,  C.  sent  bills  to  tho 
amount  of  £4,000  to  P.,  who  received 
the  proceeds,  and  applied  £2,360  to- 
wards the  debt  to  her  mother's  estate, 
and  carried  the  rest  to  the  account 
current  between  C.  and  herself,  and 
with  that  sum  and  other  sums  after- 
wards remitted  she  purchased  flax, 
and  consigned  it  to  C.  C.  was  at  that 
time  in  insolvent  circumstances,  and 
on  the  6th  of  November  committed  an 

^act  of  bankruptcy,  on  which  he  was 
adjudicated  bankrupt  on  the  28th  of 
November.  The  trustee  claimed  the 
sum  of  £4,000,  as  having  been  paid  to 
P.  by  way  of  fraudulent  preference : 

Beld  (affirming  the  decision  of  Bacon, 
C.J.),  that  there  was  no  fraudident 
preference.     Matter  of  Kevan,  718 

2.  A  mortgagee  under  an  unregistered 
bill  of  sale  of  furniture  and  live  stock 
at  a  house,  sent  two  men  into  the  house 
on  the  10th  of  February  to  take  posses- 
sion of  the  goods.  They  remained  in 
the  house,  but  allowed  tho  debtors  and 
their  family  to  use  the  goods  as  usual 
till  the  14th  of  February.  On  the  11th 
of  February  the  debtors  executed  an- 
other bill  of  sale,  which  comprised 
substantially  all  their  property,  to  an- 
other creditor,  to  secure  an  antecedent 
debt.  Early  in  the  morninpj  of  the  14th 
of  February  the  first  mort-gagee  sent 
vans  to  the  house,  and  the  men  in  pos- 
session commenced  to  pack  the  furni- 
ture and  load  the  vans.  At  half-past 
twelve  o'clock  on  the  same  day  the 
debtors  filed  a  petition  for  liquidation. 
The  furniture   and  live    stock   at   the 
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honae  wepe  carried  away  by  the  first 
mortgagee  before  the  eyening: 

B3d  (reversiDg  the  decision  of  the 
Chief  Judge  in  Bankruptcy),  that  the 
furnitnre  and  live  stock  were  in  the  ap- 
parent poflseesion  of  the  debtors  nntil 
the  morning  of  the  14th  of  February, 
within  the  7th  section  of  the  Bills  of 
Sale  Act  (17  A  18  Vict  c.  86)  but 
ceased  to  be  so  when  the  men  in  pos- 
session begran  to  pack  the  goods  and  put 
them  in  the  vans;  and  that  as  the 
debtors  committed  an  act  of  bankruptcy 
on  the  11th  by  the  assignment  of  all 
their  property,  the  first  bUl  of  sale  was 
Toid  as  against  the  trustee  in  the  lidiu- 
dation,  and  the  trustee  was  entitled  to 
the  proceeds  of  the  sale.  Matter  of 
Jay.  678 

8.  The  protection  given  by  the  92d  sec- 
tion of  the  Bankruptcy  Act»  1869,  in 
cases  of  fraudulent  preference  to  a  pur- 
chaser, payee,  or  incumbrancer  in  good 
faith  and  for  valuable  consideration, 
extends  to  the  creditor  who  is  so  pre- 
ferred as  well  as  to  those  clainung  under 
him.  If,  therefore,  a  creditor  for  val- 
uable consideration  has  no  notice  or 
suspicion  that  his  debtor  is  in  insolvent 
circumstances  when  the  payment  or 
transfer  by  way  of  fraudulent  prefer- 
ence is  made  to  him,  he  is  protected. 
Matter  of  Butcher,  607 

4.  A  creditor  levied  execution  on  his 
debtor's  goods  for  a  debt  exceeding 
£60,  and  the  sheriff  seized  and  sold 
them.  The  debtor  filed  a  petition  for 
liquidation,  and  served  notice  of  it  on 
the  sheriff  before  the  sale.  Before  the 
expiration  of  fourteen  days  after  the 
sale  the  first  meeting  of  the  creditors 
was  held,  but  no  resolution  was  jmssed. 
The  sheriff  then,  after  the  expiration  of 
the  fourteen  days,  paid  the  proceeds  of 
the  sale  to  tne  execution  creditor. 
Afterwards  a  bankruptcy  petition  was 
filed  by  another  Creditor,  which  stated 
the  filing  of  the  petition  for  Hqmdatlon 
and  the  failure  of  the  proceedings,  and 
the  debtor  was  adjudicated  bankrupt 
under  this  petition.  The  trustee  de- 
manded the  proceeds  of  the  sale  from 
the  execution  creditor,  who  paid  them 
to  him,  believing  that  he  was  legally 
entitled  to  them : 

Hddy  that  the  liquidation  proceed- 
ings entirely  came  to  an  end  on  the 
failure  of  the  meeting  to  pass  a  resolu- 
tion, and  that  the  debtor  was  not  ad- 


a  bankrupt  on  the  liquidatioa 
petition  within  the  meaning  of  the  87th 
section  of  the  Bankruptcy  Ae^  1B69; 
and  the  sheriff  was  therefore  justified 
in  paying  the  proceeds  of  the  sale  to 
the  execution  creditor. 

6.  Hdd,  also,  that  the  court  had  juriadio- 
tion  to  relieve  against  the  mbtake  of 
law,  and  to  order  the  money  to  be  re- 
paid by  the  trustee  to  the  execuUon 
creditor. 

6.  Proceedings  under  Rule  267  o^  the 
Bankruptcy  Rules,  1870,  for  adjudica- 
tion of  banki'uptcy  based  upon  the  neg- 
lect of  the  first  meeting  of  creditors  to 
pass  a  resolution  for  liquidation  or  com- 
position, must  be  commenced  by  peti- 
tion.*  Matter  of  Jamet,  619 

Set  Fraud,  626. 
MiSTAXJB,  668. 
PARTNxasmp,  697. 
TriLB,  618. 


BARRATRY. 
See  Admtkaltt,  172. 

BASTARD. 
See  Fkaum,  Statute  of,  466,  468iute. 

BENEFIT  SOCIETY. 

1.  By  resolutions  of  an  association  in  the 
nature  of  a  benefit  society,  certain  pen- 
sions were  to  be  given  to  the  widows 
of  the  members,  and  each  member  was 
to  pay  to  the  association  a  percentage 
on  his  income.  Six  mouths  afterwards 
the  operation  of  these  resolutions  was 
suspended : 

Held,  that  the  widow  of  a  member  who 
had  not  paid  or  tendered  the  requisite 
percentage  had  no  claim  to  a  penmon 
under  the  resolu^ons. 

2.  The  funds  of  the  association  were 
vested  in  trustees: 

Heldy  that  neither  they  nor  the  asao- 
ciatiou  were  trustees  for  the  widow  of 
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any  member,  so  as  to  prevent  the  claim 
from  being  barred  by  lapse  of  time. 
£dward8Y,  Warden,  651 


BILL  OF  EXCHANGE. 


See  FoRGSRT,  288. 
Lden,  590. 
Mistake,  668. 


BILL  OF  LADING. 

See  ADiaaALTT,  172. 
Faotoss,  249. 


BILL  OF  PARTICULARS. 

1.  In  in  action  by  executors  against  the 
makers  of  a  promissory  note  given  to 
the  testator,  the  defendants  pleaded,  as 
to  part  of  the  claim,  payment  to  the 
testator  in  his  lifetime : 

Mddt  npon  the  authority  of  Hawhine 
V.  Carr  (Law  Rep.,  1  Q.  B.,  89).  that 
the  plaintiffs  migh£  interrogate  &e  de- 
fendants as  to  the  time  and  place  at 
which  and  the  drcnmstances  under 
which  the  alleged  payment  took  place. 
HiUmy,  Wales,  869 

2.  A  testetor  gave  real  estetes  to  trustees 
in  trust  for  his  son  for  life,  with  a  gift 
over  if  he  charged  or  incumbered  them. 
One  of  the  trustees  filed  a  bill  for  the 
administration  of  the  trusts  of  the  will, 
and  afterwards  filed  a  supplemental  bill 
against  certain  defendants,  who  were 
in  possession  of  part  of  the  estates, 
alleging  that  they  claimed  under  a 
chaige  made  in  their  favor  by  the  ten- 
ant ror  life,  which  operated  as  a  forfeit- 
ure. The  defendants  were  interrogated 
as  to  the  particulars  of  all  charge  in 
their  favor,  if  any,  of  the  property  of 
the  testator.  The  defendants  stated  in 
their  answer  that  they  claimed  under  no 
charge  made  by  the  tenant  for  life,  but 
under  a  lease  at  a  rack  rent  which  he 
had  granted  to  a  lessee,  who  had  mort- 
gaged the  lease  to  them.  The  plaintiff 
excepted  to  the  answer  because  the 
defendante  did  not  set  forth  the  date 
of  the  lease : 

10  Eng.  Rep.         110 


Held  (affirming  the  decision  of  Malins, 
y.C),  that  the  plaintiff,  being  a  trustee, 
was  entitled  to  know  the  ptfticulars  of 
those  who  claimed  to  be  his  eeeiuia  91M 
truet;  and  the  exceptions  must  there« 
fore  be  allowed.  Muret  v.  Burst,  728, 
727  fio^ 


BONA  FIDE. 

1.  Though  partners  entitled  to  exclude, 
one  must  do  so  bona  fide.  Wood  v. 
Wood,  872,  886  neie. 

2.  When  fact  that  party  dealing  in  own 
behalf  appears  on  face  of  papers  cannot 
be.  676  Mofo. 

See  Bavxsuptot,  607. 

RxroBXATioN  or  Contracts,  706. 


BREACH. 
See  liAinoLORD  and  Tsvaivt,  846. 

BROEIER. 

1.  Acting  for  both  parties.  676  wiiM. 

See  Aqent,  661. 
Faotobs,  249. 


CANALS. 
See  NsGUGENGS,  212. 

CARELESSNESS. 
See  CaiMiNAL  Law,  607,  610,  611  iioff. 

CARRIER. 

1.  The  defendant  was  a  barge^wner,  and 
let  out  his  vessels  for  the  conveyance 
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of  ^oods  to  any  customers  who  applied 
-  to  nim.  Each  voyage  was  made  under 
a  separate  agreemont,  and  a  barge  was 
not  let  to  more  than  one  person  for 
the  same  voyage.  The  defendant  did 
not  ply  between  any  fixed  termini,  but 
the  customer  fixed  in  each  particular 
case  the  points  of  arrival  and  departure. 
In  an  action  against  the  defendant  by 
the  plaintiffs  for  not  safely  and  securely 
carrying  certain  goods : 

HeUit  affirming  the  judgment  of  the 
court  below,  that  the  defendant  in  ex- 
ercising this  employment  had  incurred 
the  liability  of  a  common  carrier,  and 
was  liable  though  the  goods  were  lost 
without  negligence  on  his  part. 

2.  By  Brett,  J. :  The  defendant  was  not 
a  common  carrier  nor  liable  as  such,  but 
was  liable  as  a  shipowner  carrying 
goods  for  hire,  upon  the  custom  appli- 
cable to  him  as  such.  Lwer,  OCt  v. 
Johnson.  486 

8.  Where  goods  are  delivered  by  a  vendor 
to  a  carrier  to  be  carried  to  a  certain 

Klace,  with  the  added  words,  "for 
[essrs.  .  .  .  <&  Co.",  these  persons  thus 
appearing  to  be  the  consignees  of  the 
goods,  may  demand  them  of  the  carrier 
at  another  place ;  and  if  on  such  demand, 
and  on  receiving  payment  for  the  car- 
riage, the  carrier  (who  has  not  received 
from  the  vendor  any  special'  communi- 
cation on  the  subject  of  the  place  of 
delivery)  delivers  them  up  to  the  con- 
signees, the  carrier  will  not  be  respon- 
sible to  the  vendor  for  any  damages 
which  may  arise  to  the  vendor  from 
such  delivery. 

4.  Distillers  in  Cork,  who  were  under 
bond  to  the  Crown  to  pay  the  duties 
on  all  spirits  which  they  might  be  per- 
mitted to  remove  from  one  bonded 
warehouse  to  another,  sold  a  quantity 
of  whiskey  to  S.  <&  Co.,  spirit  dealers  in 
Limerick.  The  duty  on  the  whiskey  had 
not  been  paid.  The  distillers  obtained 
the  regular  permil  for  its  removal  (the 
permit  expressly  describing  the  whiskey 
as  spirit  on  which  duty  had  not  been 
paid)  and  delivered  it  to  a  railway 
company  to  carry  it  to  Limerick.  The 
delivery  note  described  it  as  sent  from 
Cork  to  "  Custom  Warehouse,  Li^nericlc. 
.  .  .  For  Messrs.  J.  S.  &  Co.,  Limerick 
Station,  Limerick."  The  railway  com- 
pany gave  a  receipt  note  in  these  terms, 
**  From,  «tc.  .  .  .  One  puncheon  of  wliis- 


key  addressed  to  Se3^our'8  Customs 
Warehouse  at  Limerick.  For  J.  S.  ^ 
Co."  If  it  had  been  taken  to  the  cus- 
toms warehouse  the  consignees  oould 
not  have  obtained  possession  of  it  with- 
out having  first  paid  the  duty  on  it,  bat 
no  special  communication  was  made  by 
the  vendor  to  the  carriers  on  this  sub- 
ject. Before  arriving  there  the  con- 
signees, J.  S.  A  Co.,  demanded  it  at  the 
railway  station,  and  on  paying  the  car- 
riage obtained  possession  of  it,  and 
thus  escaped  payini^  the  duty.  The 
vendors  were  compelled  under  &eif  ex- 
cise bond  to  pay  the  duty,  and  brought 
an  action  against  the  carriers  for  the 
amount: 

Hddj  that  this  was  the  case  of  an 
ordinary  consignment;   that  the   oon- 

Xees  had  the  right  to  demand  the 
}key  from  the  carriers ;  and  that  tiie 
latter  were  not  liable  to  make  good  the 
loss  occasioned  to  the  distillers  by  its 
delivery.     Cork^  etc,,  v.  Qreal,  dc,  25, 
37fMte. 

See  Railway  Compant. 


CASES  OVERRULED,  REVERSED 
AND  CO^^SIDERED. 

AmiM  t.  WUt,  83  Beavan,  619,  followed. 

78S 

BeckeU  v.  Midland,  etc.,  L.  R.,  8  C.  P.,  82, 
approved.  1 

BlisseU  V.  Daniel,  10  Hare,  493,  followed. 

373 

C/Mmberlain,  etc.,  v.  West,  etc.,  2  B.  <t  S., 
606,  approved.  1 

Cork,  cfe..  V.  Great,  etc.,  Irish  Rep.,  4  Com. 
Law,  349,  affirmed.  23 

Cosney  V.  London,  etc.,  L.  R.,  6  C.  P.,  146, 
followed.*  462 

Gunard  v.  Hyde,  2  Ellis  h  Ellis,  1,  fol- 
lowed. 192 

Daglish,  Matter  of,  7  Eng.  Rep.,  662,  dis- 
tinguished. 6^)1 

Faweus  v.  Sartffield,  6  E.  A  B.,  192.  dis- 
cussed. ]  92 

Fox  V.  Clark,  3  Eng.  Rep.,  291,  reversed. 

178 

Grant  v.  Grant,  L.  R.,  6  C.  P.,  380,  727. 
disapproved.  817 

GrefU,  etc.,  v.  May,  L.  R.,  8  Q.  B.,  26; 
7  Id.,  364,  affirmed.  38 

Hagedom  v.  Oiiverson,  2  M.  <fe  S.,  485. 
followed.  189 

Harris  v.  Scratnanga,  L.  R.,  7  C.  P.,  481, 
followed.  y^S 
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Eawkim  v.  Carr,  L.  R.,  1  Q.  B.,  89,  fol- 

lowed.  859 

Bendrick»  v.  AusiraUuian,  «te.,    10  Eng. 

R.,  240,  followed.  826 

Benniker  v.  maa,  4  Q.  B.,  792,  followed. 

868 
Hutton  V.  BuUoek,  6  Eng.  Rep.,  89,  af- 
firmed. 184 
Johru<m  V.  Liver,  etc.,  2  Eng.  R.,  602,  af- 
firmed.                                                  486 
Knowlman  v.  Bluett,  1  Eng.   Rep.,   287, 
afiirmed.                                              466 
Un^ardY.  Measiter,!  B.  A  C,  808.  fol- 
lowed. 826 
lAngham  y.  Briggn,  1  B.  A  P.,  82,  followed. 

626 
Maeredie,  Matter  of,  L.  R.,  8  Chy.,  636, 
considered.  668 

Metropolitan,   etc.,  y.  McCarthy,  6   Eng. 
Rep.,  266,  afiirmed.  1 

Mordaunt  v.  Moncreiffe,  L.  R.,  2  Prpb.  A 
Mat.,  109,  reverse!  67 

Morley,  Ex  parte,  7  Eng.  Rep.,  621,  distin- 
guished. 597 
Oabom  V.  MaHin,  9  Hare,  482,  followed. 

802 
Pegge  v.  Guardians,  etc.,  2  Eng.  Rep.,  668, 
reversed.  208 

Begina  v.  Co«on,  6  Eng.  Rep.,  479,  fol- 
lowed. 511 
Bieket  v.  Metropolitan,  etc.,  L.  R.,  2  H.  L., 
176,  explained.  1 
Bodoconachi  v  Miott,  7  Eng.  Rep.,  200, 
affirmed.                                               288 
Smart,  Ilk  parte,  4  Eng.  Rep.,  866,  dis- 
tinguished.                                         590 
Stanton  v.  Richardson,  8  Eng.  Rep.,  814, 
affirmed.                                               228 
Tapsctftt  V.  ^(/<wr,  4  Eng.   Rep.,  816, 
distinguished.                                     167 
Thompem  v.  Hopper,  6  E.  A  B.,  172.  987, 
discussed.                                            1^2 
WaHng,  Ex  parte,  19  Ves.,   846,   distin- 
guished.                                               590 
mtHns,  Matter  of,  6  Eng.  Rap.,  466,  fol- 
lowed.                                                  618 
Watkim,  Matter  of,  6  Eng.  Rep.,  466,  dis- 
tinguished.                                         626 
Wilson  V.  Bankin,  L.  R.,  1  Q.  B.,  162,  fol- 
lowed.                                                  1®2 
Winch  V.  Conservators,  etc.,  3  Eng.  Rep., 
844,  reversed.                                     212 
Withers  v.  Beynolds,  2  Barn.  A  Ad.,  882, 
followed.                                            819 
Young  V.  MeBae,  8  B.  A  S.,  264,  distin- 
guished.                                             891 


CAUSA  CAUSANS. 
See  Insurance,  Maiune,  192. 


CHARGR 
See  Legacy,.  728,  781  noU. 

CHARTERPARTY. 

1.  A  charterparty  provided  that  the  ship 
should  load  a  full  and  complete  cargo 
of  sugar  in  bags,  hemp  in  compressed 
bales,  -^  measurement  goods.  It  like- 
wise specified  different  rates  of  freight 
for  dry  and  wet  sugar.  The  usual 
words  as  to  the  vessel's  being  tight, 
staunch  and  strong  were  not  in  the 
charter,  but  it  was  provided  that  the 
vessel  should  be  a  good  risk  for  insur- 
ance before  and  when  receiving  cargo, 
and  that  the  master  should  provide  a 
survey  report  declaring  her  to  be  so. 
The  ship  proceeded  to  her  port  of  load- 
ing, and  having  been  surveyed  was 
reported  to  be  a  firsUslass  risk.  A 
cargo  of  wet  sugar  was  provided  for 
her  by  Uie  charterer.  A  great  deal  of 
moisture  drains  from  wet  sugar,  and 
when  the  cargo  had  been  nearly  all 
shipped  it  was  found  that  there  was  an 
accumulation  in  the  hold,  the  result  of 
drainage  from  the  sugar  mixing  with 
the  ordinary  leakage  of  the  ship,  which 
the  pumps  were  unable  to  deal  with 
from  the  nature  of  the  material,  and 
which  rendered  the  ship  unseaworthy 
for  the  voyage  if  she  proceeded  in  her 
then  condition.  The  ship  was  perfectly 
seaworthy,  except  with  respect  to  this 
particular  kind  of  cargo,  and  the  pumps 
were  quite  sufficient  for  all  ordinary 

a  OSes.  The  sugar  had  to  be  un- 
)d  again,  and  the  charterer  then  re- 
fused to  reload  it  or  provide  any  other 
cargo. 

Cross  actions  were  bn^ught,  the  one 
by  the  shipowner  against  the  charterer 
for  refusing  to  provide  a  cargo,  and  the 
other  by  the  charterer  against  the 
shipowner  to  recover  damages  by  rea- 
son of  tlie  ship  not  being .  tit  to  carry 
the  cargo  provided  for  her. 

At  the  trial  the  jury  found  that  the 
cargo  of  sugar  which  was  offered  was  a 
reasonable  cargo  to  be  offered ;  that  the 
ship  was  not  reasonably  fit  to  carry  a 
'reasonable  cargo  of  wet  sugar;  that 
tlie  ship  could  not  have  been  made  fit 
within  such  a  time  as  would  not  have 
frustrated  the  object  of  the  adventure ; 
and  that  the  ship  wuuKi  nut,  without 
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new  pnmpB  and  with  a  reasonable  cargo 
of  wet  sugar  on  board,  have  been  sea- 
worthy: 

EM,  affirming  the  decision*  of  the 
coort  below,  that  the  shipowner  by  the 
charterparty  undertook  that  the  ship 
should  oe  fit  for  the  carriage  of  a  cargo 
of  wet  sugar,  and  that  the  charterer 
was  entitled  to  succeed  in  both  actions. 
SteaUon  y.  Jiiehardtan.  228 

See  Adio&altt,  167. 


OHATTEL  MORTGAGE. 
Bee  FiZTUEss,  601,  606  naU, 

CHECK. 
See  FoBOKKT,  288. 

CLIENT. 
See  Fraud,  78. 

COMMON  CARRIER. 
See  CAaaixa,  486. 

CONDITION. 
See  Lkqaot,  822,  829  note, 

CONDITION  PRECEDENT. 
See  Crabtebpa&tt,  223. 

YXMDOR  AXTD  YXNDEK,  819. 

CONDONATIOK 
See  DivoECB,  101,  641. 


CONFLICT  OF  LAWS. 
See  Inburakcs,  MAJum,  240. 

CONSIDERATION. 

1.  When  fails  on  account  of  want  of  title 
of  vendor.  14tf 

CONSPIRACr. 
See  Ckiminal  Law,  606. 

CONSTRUCTION. 
See  Will. 

CONTINUANCK. 
See  CuDiiKAL  Law,  604^ 


CONTRACT. 
See  Illbgal^-Contbact,  832,  886 

CONVEYANCE. 
/Si«  Paett  Wall,  178. 

COPYRIGHT. 


.  An  authoress,  who  was  a  married 
woman,  entered  into  a  verbal  agree- 
ment with  a  publisher  that  he  should 
publish  a  work  at  his  own  expense, 
and  pay  her  a  royalty  on  the  copies 
sold.  The  work  was  accordingly  pub- 
lished, but  before  all  the  copies  were 
sold,  the  authoress  arranged  witli  an- 
other publisher  to  bring  out  a  second 
edition  of  the  same  work: 
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Hdd,  that  no  agreement  could  be  im- 
plied on  the  part  of  the  anthofess  not  to 
bring  out  another  edition  until  all  the 
first  edition  was  sold,  and  that  a  suit 
against  the  authoress  and  her  husband 
and  the  second  publisher  to  restnun 
such  publication  could  not  be  sustained. 

2.  SembUf  a  married  woman,  entitled  to 
the  copyright  of  a  work  for  her  separate 
use,  might  enter  into  such  a  contract 
with  a  publisher  for  its  publication  as 
to  bind  herself  during  a  definite  period 
not  to  grant  a  license  to  publish  the 
work  to  any  other  person,  and  such  a 
contract  would  be  enforceable  against  a 
licensee  with  notice.  Wame  v.  Jtout- 
ledge,  811 

8.  The  26th  section  of  the  Copyright  Act 
(5  A  6  Vict.  c.  45)  does  not  apply  to 
preyent  a  suit  for  an  injunction  to  re- 
strain a  piracy  of  copyright  by  sale  of 
a  book  pubbshed  more  than  twelve 
months  before  bill  filed. 

Mere  delay  in  taking  proceedings 
after  knowledge  of  a  piracy  is  not  ui 
itself  such  acqaiescence  as  will  deprive 
a  plaintiff  of  nis  right  to  an  injunction 
at  the  hearing.    lS>gg  v.  8ooU,        762 

4.  H.  wrote  and  published  a  novel  which 
he  afterwards  dramatized.  He  as- 
signed the  drama  to  the  plaintiff,  but  it 
was  never  printed,  published,  or  repre- 

*  sented  upon  the  stase.  G.,  in  ignor- 
ance of  H.'s  draqia,  also  dramatized  the 
novel  in  a  different  form,  and  assigned 
his  drama  to  the  defendant,  who  repre- 
sented it  on  the  stage  : 

Btld,  that,  A.  having  published  his 
novel,  any  one  might  dramatize  it,  and, 
although  the  two  dramas  were  founded 
upon  the  novel  written  by  H.,  the  rep- 
resentation upon  the  stage  of  the 
drama  written  by  G.  was  not  a  repre- 
sentation of  the  drama  written  by  H. ; 
and  that  the  plaintiff  could,  therefore, 
not  recover  penalties  from  the  defen- 
dant under  8^4  Wm.  4,  a  16,  ss.  1 
and  2.     TooU  v.  Young,  162 


CORPORATION. 

1.  The  directors  of  a  company  having  un- 
der the  articles  of  association  power  to 
buy  shares  in  the  company  and  to  ap- 
point a  manager,  appointed  a  manager. 
A  share  holder  agreed  with  the  man- 


ager for  the  sale  to  the  company  of  his 
shares,  and  executed  a  transfer  of  his 
shares  to  two  directors  who  were  trus- 
tees kit  the  company.  The  transfer 
was  not  executed  by  the  two  directors, 
but  was  registered : 

Hfldt  that  the  directors  had  no  au- 
thority to  delegate  to  a  manager  the 
power  to  buy  slmres: 

2.  Heid,  on  the  firsts,  that  the  directors 
had  not  delegated  that  power,  or  rati- 
fied the  transaction  with  the  share- 
holder : 

8.  Hddt  that  the  directors  were  not  con- 
sidered to  have  such  knowledge  of  the 
books  of  the  company  as  to  be  affected 
with  knowledge  of  the  transaction : 

4.  Htld,  that  the  transfer  was  invalid,  and 
that  the  shareholder  was  a  contributory. 

5.  Decision  of  the  Vice-Chancellor  of  the 
County  Palatine  of  Lancaster  affirmed. 
CartmilTt  Case.  672 

6.  The  articles  of  association  of  a  joint 
stock  company  provided  that  the  com- 
pany should  defray  such  expenses  in- 
curred in  its  establishment  as  the  di- 
recto'rs  should  consider  might  be  deemed 
and  treated  as  preliminary  expenses, 
to  an  amount  not  exceeding  JC2,000. 
The  plaintiflb,  who  were  promoters  of 
the  company,  had  incurrea  preliminary 
expenses  in  the  establishment  of  the 
company : 

Held,  that  no  action  would  lie  at  the 
suit  of  the  plaintiffs  against  the  com- 
pany for  non-payment  of  such  prelimi- 
nary expenses  in  accordance  with  the 
articles  of  association.  Melhado  v. 
Forto  Alegre,  etc,  279 

7.  Declaration,  alleging  that  the  plaintiff 
was  a  member  of  a  mutual  insurance  so> 
ciety,  which  insured  members  agiunst 
losses  to  ships  entered  and  insured  In 
the  books  of  the  society,  on  a  deposit 
being  made  of  £6  per  cent,  on  the 
amount^  insured ;  that  the  defendants 
were  tHe  committee  of  the  society,  by 
the  rules  of  which  they  had  the  entire 
control  of  the  funds  and  affairs  of  the 
society,  and  were  to  determine  on  the 
admission  or  rejection  of  ships  insured 
or  proposed  for  insurance ;  that  by  an- 
other rule,  "  if  the  committee  shall  at 
any  time  deem  the  conduct  of  any 
member  suspicious,  or  that  such  mem- 
ber is  for  any  other  reason  unworthy  of 
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remaining  in  this  society,  they  shall 
have  fall  power  to  exclude  such  member, 
by  directing  the  secretary  to  give  such 
member  notice  in  writing  that  the  com- 
mittee have  excluded  such  member 
from  the  society,  and,  after  the  giving 
of  such  notice,  such  member  shall  oe  ex- 
cluded, and  have  no  claim  or  be  respon- 
sible for  or  in  respect  of  any  loss  or 
damage  happening  after  such  notice  t*' 
that  the  plaintiff,  as  such  member,  had 
entered  a  ship  on  the  books  of  the  so- 
ciety, and  had  paid  tlie  deposit,  and  was 
thereupon  entitled  to  an  indemnity  for 
loss  happening  to  the  ship;  that  the 
defendants,  well  knowing  tne  premises, 
but  "  Mrrongftilly,  collusively,  and  im- 
properly contriving  to  deprive  the 
plaintiff  of  the  benefit  of  such  indem- 
nity, did  wrongfully,  collusively,  and 
improperly  expel  the  plaintiff  from  the 
society  on  the  alleged  ground  that  his 
conduct  was  suspicious,  or  that  he  was 
for  some  reason  unworthy  of  remain- 
ing in  the  society,  without  giving  the 
plaintiff,  or  any  person  on  his  behalf, 
any  opportunity  whatsoever  of  being 
heard  before  them,  and  without,  in  fact, 
hearing  the  plaintiff,  or  any  person  on 
his  behalf,  in  defence  and  vindication  of 
the  plaintiff's  conduct  as  a  member  of 
the  society  witli  reference  to  the  said 
ground  of  expulsion";  whereby  the 
plaintiff  lost  the  benefit  of  an  indem- 
nity for  damage  which  his  ship  sub- 
sequently sustained,  and  was  otherwise 
damnified.    Demurrer : 

Hdd,  that  the  declaration  showed  no 
cause  of  action. 

8.  By  Kelly,  C.B.,  Pollock  and  Amph- 
lett,  BB.  (following  BltMet  v.  Danid,  10 
Hare,  493),  on  the  ground  that,  assum- 
ing the  allegations  of  the  declaration 
to  he  true,  the  act  of  the  defendants  in 
expelling  the  plaintiff  without  giving 
him  an  opportunity  of  being  neard 
was  void ;  that  the  plaintiff,  therefore, 
still  remained  a  member  of  the  soci- 
ety, and  had  sustained  no  damage. 

By  Cleasby  and  Pollock,  BB.,  on  the 
ground  Uiat  the  declaration  did  not  suffi- 
ciently charge  malajidei, 

9.  Qu<«r«,  by  Cleasby  and  Amphlett,  BB., 
whether  any  action  would  lie  against 
the  defendants  for  acts  done  by  them  in 
the  discharge  of  their  functions  as  mem- 
bers of  the  committee.     Wood  v.  Wood. 

872,  385  noU 


10.  The  defendants  were  incorporated  as 
a  limitecT  company  onder  the  Companies 
Act,  1862,  the  objects  of  the  company, 
as  stated  in  the  memorandum  of  associ- 
ation, being,  "  To  make,  sell,  or  lend  on 
hire,  railway  carriages  and  wagons,  and 
all  kinds  of  rulway,  plant,  fittings, 
machinery,  and  rolling  stock;  to  carry 
on  the  business  of  meciuuueai  engineere 
and  general  contractors;  to  purchase, 
lease,  work,  and  sell  mines,  minerals, 
land  and  buildings;  to  purchase  and 
sell  as  merchants  timber,  coal,  metal, 
and  other  materials,  and  to  buy  and  sell 
any  such  materials  on  commission  as 
agents."  And  by  art  4  of  their  articles 
of  association,  "  An  extension  of  the 
company's  business  beyond  or  for  other 
than  the  objects  or  purposes  expressed 
or  implied  in  the  memorandum  of  asso- 
ciation, shall  take  place  only  in  pur- 
suance of  a  special  resolution.^ 

The  defendants'  directors  in  January, 
1866,  entered  into  contracts  on  behtdf 
of  the  company,  by  which  the  company 
became  purchasers  of  a  concession 
granted  by  the  Belgian  government  for 
the  construction  of  a  railway  in  Bel- 
gium, and  contracted  with  the  plaintiff 
that,  through  the  medium  of  a  80ci6te 
anonyme  which  the  company  were  to 
form  In  Belgium,  he  should  be  em- 
ployed to  construct  the  line,  and  that 
they  would  pay  certain  sums  of  money 
Into  the  treasury  of  the  soci6t6  anonyme 
for  the  purpose  of  pajrments  being  noade 
to  him  thereout  for  the  construction  of 
the  railway.  These  contracts  were  af- 
terwards modified  in  certain  particu- 
lars by  agreements  entered  into  m  Octo- 
ber, 1865,  by  the  directors  on  behalf  of 
the  company. 

In  October,  1865,  the  plaintiff  entered 
on  the  consti*uction  of  the  line;  the 
soci6t6  anonyme  was  formed,  and  for 
some  time  payments  were  made  by  the 
company  into  the  treasury  of  the  80ci6t6 
in  pursuance  of  their  contract  with  the 
plaintiff. 

In  October,  1865,  the  directors,  being 
advised  that  these  contracts  wore  ulira 
vires,  projected  a  company  to  take  them 
over.  ^ 

At  a  general  meeting  of  the  company 
held  in  November,  1865,  a  balance  sheet 
was  presented  showing  advances  on 
account  of  the  Belgian  contracts;  ob- 
.  jections  were  raised  to  this  item,  but 
an  assurance  having  been  given  by  the 
chairman  that  it  would  not  appear 
again^  but  would  be  taken  over  by  the 


INDEX. 


879 


proposed  oonipanj,  a  resolution  ap- 
proving and  adopting  the  accounts  was 
passed. 

On  the  20th  December,  1866,  an  ex- 
traordinary general  meeting  of  the 
company  was  held,  and  a  committee  was 
appointed  to  inquire  into  the  company's 
atifiEiirs.  The  committee  reported  to  an 
extraordinary  meeting,  held  on  the  1st 
of  May,  1867,  that  the  Belgian  con- 
tracts were  tUlra  vires,  that  thev  did  not 
bind  the  company,  and  that  the  direc- 
tors were  liable  to  replace  the  moneys 
expended,  but  reoonmiended  an  ami- 
cable settlement  A  committee  was  ap- 
pointed in  pursuance  of  this  recommen- 
dation, and,  at  an  annual  meeting  held 
on  the  14th  of  May,  1867  (the  circular 
convening  which  mentioned  as  part  of 
the  business  of  the  meeting  the  consid- 
eration and  adoption  of  any  report  to 
be  made  by  the  committee,  and  when 
the  advances  on  the  Belgian  contracts 
again  appeared  in  the  balance  sheet), 
a  resolution  was  passed,  adopting  a  re- 
commendation of  the  committee  to  Uie 
effect  that  certain  persons  (directors  of 
the  company)  should  "purchase"  from 
the  company  the  Belgian  contracts,  the 
company,  undertaking  to  take  any  legal 
proceedings  necessary  to  enforce  uxe 
"  contracts,  at  the  expense  and  on  the  in- 
demnity of  the  purchasers,  and  reserv- 
ing their  right  to  maintain  that  the  con- 
tracts were  itUra  vires  and  not  binding 
on  the  company;  and  subject  to  this 
resolution  tne  balance  sheet  was  ap 
proved. 

At  another  annual  meeting,  held  on 
the  24th  of  December,  1867,  a  formal 
contract  carrying  out  the  resolution  of 
the  14th  of  May  (and  which  was  referred 
to  in  the  circular  convening  the  meet- 
ing) was  sanctioned,  and  the  seal  of  the 
company  affixed,  and  the  entry  of  "ad- 
vances'' in  the  balance  sheet  was  altered 
to  "  advances  to  be  refunded  in  accord- 
ance with  a  resolution  passed  at  a 
meeting  of  shareholders  on  the  14th  of 
May,  1867.'' 

in  May,  1866,  the  company  repudi- 
ated the  <2ontracts  as  being  ultra  vwes. 

In  an  action  brought  by  the  plaintiff 
to  recoyer  damages  against  the  com- 
pany for  not  continuing  to  make  pay- 
ments in  pursuance  of  the  contracts  of 
January  and  October,  1866 : 

Meld  (in  the  Court  of  Exchequer), 
first,  that  the  contracts  were  tUlra  vires, 

2.  Secondly  (by  Martin   and    Channell, 
BB.;  Bramwell,  B.,  dissenting),  that 


they  had  been  ratified  by  the  share- 
holders. 
Error  being  brought: 

.  Held,  that  the  contracts  were  uUra 
vires. 

By  Blackburn,  Brett,  and  Grove,  JJ., 
first,  that  the  contracts,  though  beyond 
the  scope  of  the  memorandum  of  associ- 
ation, were  capable  of  ratification  by 
the  individual  shareholders,  and,  sec- 
ondly, that  they  had  been  so  ratified. 

By  Keating,  Archibald,  and  Quain, 
JJ.,  first,  that  the  contracts,  being  be- 
yond the  scope  of  the  memorandum  of 
association,  were  incapable  of  ratifica- 
tion ;  secondly,  that  there  was  no  evi- 
dence that  they  had  been  in  fact  ratified 
by  all  the  shareholders.  liichs  v.  Ash- 
bury,  etc.  896 

See  Stockholders,  748. 


COVENANT. 
t 
See  Landlord  A2n>  Tenant,  846. 

COSTS. 

See  Extra  Allowance  of  Costs,  661,  669 
note, 
LxGACT,  774. 

CRIMINAL  LAW. 

1.  Evidence,  Upon  the  trial  of  a  prisoner 
for  the  murder  of  her  infant  by  suffoca- 
tion in  bed. 

Held,  that  evidence  tendered  to  prove 
the  previous  death  of  her  other  chil- 
dren at  early  ages  was  admissible, 
although  such  evidence  did  not  show 
the  causes  from  which  those  children 
died.  Reg.  v.  CotUm,  (12  Cox  C.  C.  4«)0), 
followed  and  confirmed.  Regina  v.  Ra- 
den,  611,  612noAs. 

2.  The  deposition  of  a  witness  in  a  crim- 
inal prosecution  who  has  travelled  to 
the  assize  town,  but  is  too  ill  to  attend 
court  for  examination,  may  be  read  be- 
fore the  grand  jury,  alter  the  illness  of 
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the  witness  and  the  due  itakinK  of  the 
deposition  has  been  proved  to  the  satis- 
fiaction  of  the  judge; 

8.  It  is  not  essential  that  the  proof  of  the 
deposition  hayins^  been  duly  taken 
should  be  given  by  the  clerk  to  the 
committing  magistrate. 

4.  Upon  the  postponement  of  a  trial  for 
the  recovery  of  a  witness  who  is  iU, 
the  prosecutor  may  then  be  allowed  the 
costs  of  the  prosecution  incurred  up  to 
the  date  of  such  postponement.  Regina 
V.  WiUon,  604 

5.  Larceny,  When  a  wife  absconds  from 
the  house  of  her  husband  with  her 
avowterer,  the  latter  cannot  be  con- 
victed of  stealing  the  husband's  money 
missed  on  their  departure,  unless  the 
avowterer  be  proved  to  have  taken 
some  active  part  either  in  carrying 
away  or  in  spending  the  sum  stolen. 
Regtna  y  Taylor,  *  509 

6.  Marulattghler,  One  who  points  a  gun 
at  another  person,  without  previously 
examining  whether  it  be  loaded  or  not, 
will,  if  the  weapon  should  accidentally 
go  off  and  kill  nirn  towards  whom  it  is 
pointed,  be  guilty  of  manslaughter. 
JtegifM  V.  Jones,  510,  511  twte, 

7.  If  A.  and  B.  sgree  together  to  assault 
C.  with  their  tiats,  and  C.  receives  a 
chance  blow  of  the  fists  from  either  of 
them,  both  A.  and  B.  are  guiltv  of 
manslaughter.  But  should  A.,  of  his 
own  impulse,  kill  C.  with  a  weapon 
suddenly  caught  up,  B.  would  not  be 
responsible  for  the  death,  he  being  only 
liable  for  acts  done  in  pursuance  of  the 
common  design  of  himself  and  A. 
RegiiM  v.  Caton,  506 

8.  To  render  a  person  liable  to  conviction 
for  manslaughter  through  neglect  of 
duty  there  must  be  such  a  degree  of 
culpability  in  his  conduct  as  to  amount 
to  gross  negligence.    Begina  v.  Finney. 
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See  Adxtltkration  or  Food,  188,  276. 

FORGKBT,  288. 


CRUELTY. 
J3ee  DivoaoB,  101. 


CUSTOM. 
See  Agxmt,  661. 


DAMAGES. 


1.  A  man  went  through  the  ceremony  of 
marriage  with  a  sister  of  his  deceased 
wife,  and  lived  with  her  as  his  wife. 
They  afterwards  separated,  and  a  sepa- 
ration deed  in  the  ordinary  form  was 
executed,  in  which  she  was  described 
as  his  wife,  and  he  covenanted  with 

.  the  trustees  of  the  deed  to  pay  her  an 
annuity  for  their  joint  lives.  There 
was  a  proviso  that,  if  the  parties  should 
live  together  aeain  by  mutual  consent, 
the  deed  should  become  void.  The 
annuity  was  paid  for  twelve  years,  and 
then  the  man  became  bankrupt : 

Held  (affirming  the  decision  of  Bacon, 
C.J.),  that  the  value  of  tha  future  pay- 
ments of  the  annuity  was  capable  of 
estimation,  and  was  provable  in  the 
bankruptcy. 

2.  As  the  parties  never  could  Icgi^lly  live 
together  as  husband  and  wife,  the  pro- 
viso, making  the  deed  void  in  the  event 
of  their  doing  so,  must  be  disregarded. 
MaUer  of  Naden,  659,  662  noie, 

8.  The  defendant,  in  January,  1872, 
agreed  to  furnish  plaintifis  with  666 
sets  of  wheels  and  axles  according  to 
tracings,  100  of  which  were  to  be  de- 
livered at  stated  intervals  in  the 
months  of  February,  March  and  April, 
free  on  board  at  Hull ;  guarantee  three 
years  and  three  months  from  time  of 
shipments.  The  plaintiffs  were  under 
a  contract  with  a  Russian  railway 
company  to  deliver  them  1,000  wagons, 
600  on  the  1st  of  May,  1872,  and  600 
on  the  Slst  of  May,  1878;  and  they 
were  bound  to  pay  two  roubles  per 
wagon  for  each  day's  delay  m  deliv- 
ery. In  the  course  of  the  negotiations 
between  plaintiflb  and  defeifdimt,  defen- 
dant was  informed  of  this  contract,  but 
neither  the  precise  dav  for  the  ddivery 
nor  the  amount  of  the  penalties  was 
mentioned.  Delay  occurred  in  the  de- 
livery of  the  100  sets  of  wheels ;  and 
the  plaintiffs,  in  consequence,  had  to 
pay  certain  penalties,  but  the  Russian 
company  consented  to  take  one  rouble 
a  day,  amounting  in  the  whole  to  £100. 
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The  pUiintlffii,  having  brought  an 
action  against  the  defendant  for  the 
delay,  sought  to  recover  as  damages  the 
£100: 

Held,  that  the  plaintiffs  were  not  en- 
titled as  damages,  as  matter  of  right, 
to  the  amount  of  penalties;  but  that 
the  jury  might  reasonably  have  as- 
sessed the  (umaees  at  that  amount. 
JSHbinffer,  etc.,  v.  Armstrong,  128 

4.  From  fire  when  too  remote  and  when 
not  2,€'noie. 

5.  From  raising  or  lowering  street 

Bee  Eminkitt  Domaix,  1,  24  note. 
Landlord  and  Tenant,  846. 


DEED. 
See  Paett  Wall,  178. 


DEFAMATION. 

Bee  LiBKL. 
Slandbb. 


DELIVERY. 

Bee  Cabrikb,  25,  87  note. 
Title,  618. 


DEMURRAGE. 
Bee  Admi&altt,  167. 

DEMURRER. 

&»  JuusDionoN,  661. 
Stookholdeb,  546. 

DEVISE. 

Bee  Leg  ACT,  728,  781  note. 
Will,  740,  748. 

10  Eno.  Rep.  Ill 


DIRECTORS. 

1.  When  cannot  purchase  corporate  prop- 
erty. 676  note. 

Bee  Corpobation,  672. 
Stookholdbbs,  748. 


DISCOVERY. 
Bee  Bill  of  Pabticulabs. 


DIVORCE. 

1.  A  husband  discovered  his  wife  in 
adultery  in  September,  1869,  and  sep- 
arated from  her,  but  did  not  present 
a  petition  for  the  dissolution  of  his 
marriage  until  July,  187B.  He  was  a 
coal  hauler,  and  admitted  that,  at  the 
time  when  the  petition  was  presented, 
he  had  stock-in-trade  bf  the  value  of 
about  £600  and  nine  horses,  besides 
some  cottages  which  he  had  purchased 
through  a  building  society.  The  court 
refused  to  accept  want  of  means  as  a 
sufficient  explanation  of  the  time  which 
he  had  allowed  to  elapse  before  taking 
proceedings,  and  dismissed  the  petition 
on  the  ground  of  unreasonable  delay. 
Bhort  V.  Short,  641 

2.  Under  the  words  "  inffiurie  aravi,"  in 
the  46th  article  of  the  Maltese  law 
relating  to  the  separation  of  married 
persons,  it  was  intended  to  leave  a 
lar^e  discretion  to  the  tribunal  having 
to  judge  of  the  facts.  Not  only  acts 
but  words  designed  to  wound  tble  feel- 
ings of  the  wife  mav  amount  to 
**%ngiurie  gravis*  and  in  considering 
whether  they  do  so,  the  position  of 
the  parties  and  the  habits  and  usages 
of  the  society  in  which  they  live  must 
be  regarded.  Insults  offered  to  the 
wife  which  manifest  contempt  of  her  in 
that  character  are  of  special  gravity, 
especially  if  offered  in  the  presence  of 
otners ;  and  wrongs  of  this  description 
are  not  to  be  estimated  separately,  but 
in  combination  one  with  another. 

8.  Where  a  husband  habitually  treated 
his  wife  with  harshness  and  insult,  and 
thereby  kept  her  in  a  constant  state  of 
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excitement  and  fear,  and  also,  upon  a 
trifling  pretext,  used  personal  riolence 
to  their  adult  daughter,  bv  which  her 
health  was  affected  during  several 
months : 

Held^  that  the  violence  offered  to  the 
daughter  must  be  taken  in  conjunction 
with  the  previous  treatment  of  the 
mother,  and  that  together  they  consti- 
tuted "  inffiurie  gravi "  within  the  mean- 
ing of  the  46th  article. 

4.  Where  a  father  ill-treated  his  daughter 
in  such  a  manner  aa  to  afford  to  his 
wife  a  ground,  under  the  Maltese  law, 
for  demanding  separation  from  him, 
but  the  wife  remained  in  his  house  for 
several  months,  during  which  the  daugh- 
ter continued  to  suffer  from  the  conse- 
quences of  the  ill-treatment,  and  re- 
quired the  attention  of  her  mother; 
and  the  wife  quitted  her  husband's 
house  on  the  first  occasion  of  his  leav- 
ing home : 

Meld,  that  the  matrimonial  offences  of 
the  husband  had  not  been  condoned. 
8ant  V.  Sant,  101 

6.  A  petition  for  divorce  against  a  wife 
was  met  by  an  allegation  of  her  insan- 
ity and  consequent  inability  to  defend 
herself.  The  court  below  appointed  a 
guardian  ad  litem  on  her  behalf.  Upon 
a  verdict  6{  her  insanity,  proceedings 
were  suspended;  but  with  liberty  to 
the  husband  to  apply  again  to  the  court 
in  the  event  of  her  recovery.  The  hus- 
band appealed  to  the  House  of  Lords, 
insisting  that  the  wife's  insanity  ought 
not  to  Dar,  or  impede,  the  investiga- 
tion of  the  charge  of  adultery  brought 
against  her.  The  House  adopted  this 
view;  and,  reversing  the  order  ap- 
pealed against,  sent  the  case  back  with 
directions  to  proceed. 

6.  Per  Lord  Chelmsford  :  The  question 
whether  proceedings  for  the  dissolution 
of  a  marriage  can  be  instituted  on  be- 
half of  a  lunatic  husband  or  wife,  it  is 
unnecessary  to  determine,  as  it  involves 
considerations  very  different  from  those 
which  occur  in  the  Mordaunt  case. 

7.  Chief  Baron  Kelly,  Mr.  Justice  Den- 
man,  and  Mf.  Baron  Pollock  concurred 
in  holding  that  divorce  may  be  asked 
and  decreed  on  behalf  of,  or  against,  a 
lunatic,  the  court  appointing  a  guardian 
Mi  litem  for  protection ;  but  Mr.  Justice 
Keating  and  Mr.  Justice  Brett  were  of 


opinion  that  the  insanity  of  either  hus- 
band or  wife  is  an  aDsolate  bar  to 
divorce. 

8.  By  the  law  of  England  adultery, 
though  a  grievous  sin,  is  not  a  crime ; 
and  the  analogies  and  precedents  of 
criminal  law  &ve  no  authority  in  the 
Divorce  Court,  a  civil  tribunal 

9.  Per  Lord  ELltherlet  :  In  the  proceed- 
ings against  a  criminal,  every  step  is  ar- 
rested oy  his  or  her  becoming  a  luna- 
tic. But  the  procedure  in  divorce  is 
not  a  criminal  proceeding.  Mordaumt 
v.  Monereiffe.  67,  W  nUe, 

See  Alixont,  686. 


EASEMENT. 

See  Extra  Allowance  of  Costs,  651,  659 
note. 
Party  Wall,  178. 


EJECTMENT. 
See  Landlord  and  Tenant,  353. 

EMINENT  DOMAIN. 

1.  The  meaning  of  the  phrase  "  superfin- 
ous  land**  in  the  127th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845 
(8  <k  9  Vict  c.  18)  is,  land  acquired  by 
the  promoters  of  the  undertaking,  but 
not  required  for  the  purposes  of  the  un- 
dertaking. 

2.  In  the  127th  section  the  word  "re- 
quired" does  not  mean  demanded,  but 
nec&taary,  and  when  it  ceases  to  be  ne- 
cessary, this  land  becomes  superfluous 
land. 

8.  It  may  be  so  in  any  one  of  four  ways; 
if  more  land  had  been  taken  than,  on 
the  execution  of  the  works,  appeared  to 
be  needed — if  the  company  had  been 
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forced  to  take  it  by  reason  of  not  being 
able  to  obtain  a  part  of  any  property 
without  taking  tne  rest — if  taken  for 
works  then  deemed  to  be  required  for 
permanent  use,  but  which  afterwards 
were  found  not  to  be  required,  and  were 
therefore  abandoned— or,  if  taken  only 
for  a  temporary  purpose,  when  that 
temporary  purp<^  haa  been  answered. 

4.  The  conversion  of  it  to  other  purposes 
than  those  of  the  undertaking  is  evi- 
dence of  its  being  superfluous. 

6.  Though  land  acquired  for  the  purposes 
of  the  undertaking  has  been  actually 
used  by  the  promoters,  if  that  use  is 
only  one  of  a  temporary  nature,  the 
land  having  satisfiea  that  use,  becomes 
superfluous  land. 

6.  Where  land  cannot  be  shown  to  be  re- 
quired for  the  purposes  of  the  undertak- 
ing, it  vests  absolutely  in  the  adjoining 
owner  under  the  127th  section  of  the 
Lands  Clauses  Consolidation  Act,  1846 ; 
having  so  become  "  vested  '*  in  the  ad- 
joining owners,  it  is  not  affected  by  the 
.  circumstance  that  a  private  act,  passed 
afterwards,  though  before  it  is  claimed 
by  an  adjoining  owner,  extends  the  time 
within  which  the  directors  may  dispose 
of  the  superfluous  lands  belonging  to 
the  company. 

*l.  Lands  were  itcquired  by  railway  direc- 
tors, as  for  the  purposes  of  their  under- 
taking, notices  unaer  the  compulsory 
powers  clauses  being  given  as  to  all — 
out  the  valuation  as  to  some  was  fixed 
by  the  statutory  arbitrator,  as  to  the 
rest  settled  by  agreement  between  the 
directors  and  the  landowners.  At  the 
end  of  ten  years  the  purposes  to  which 
the  directors  had  applied  certain  por- 
tions of  the  lands  tnus  acquired  nad 
been  answered,  and  tlie  directors  al- 
lowed persons  to  occupy  these  particu- 
lar portions  as  garden  grounos,  still 
however  retaining  a  right  of  re-entry 
thereon  on  very  snort  notices.  An  ad- 
joining owner  claimed  them  under  the 
127th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845: 

Held,  that  his  claim  was  valid,  that 
they  had  become  ''superfluous  land" 
and  had  "  vested '^  in  him.  within  the 
meaning  of  the  section,  and  it  had  not 
been  necessary  for  him  to  do  any  act  to 
bring  about  that  legal  result  Oreai 
Western,  etc.,  v.  May.  88,  66  note. 


8.  In  order  to  found  a  claim  to  compen- 
sation under  the  d8th  section  of  the 
Lands  Clauses  Consolidation  Act,  1846, 
for  an  interest  in  land  "  injuriously  af- 
fected," there  must  be  an  injury  and 
damage,  not  temporary  but  permanent, 
peculiarly  affecting  the  house  or  land 
Itself  in  which  the  person  claiming 
compensation  has  an  interest.  A  mere 
personal  inconvenience,  obstruction,  or 
damage  to  a  man's  trade  or  the  goodwill 
of  his  business  will  not  be  sufficient, 
although  any  one  of  them  might,  but 
for  act  of  Parliament  which  authorizes 
the  doing  of  the  thing  occasioning  the 
injury,  have  been  the  subject  of  an  ac- 
tion against  the  person  occasioning  it. 

9.  M.  was  the  lessee  or  occupier  of'a 
house  in  close  proximity  to  a  oraw-dock 
which  opened  into  the  Thames.  He 
had  no  right,  in  any  way,  to  the  use  of 
the  dock,  except  as  one  of  the  public ; 
but  his  premises  being  in  close  prox- 
imity to  it,  his  use  of  it  for  the  purposes 
of  his  business  was*  very  constant.  The 
dock  was  entirely  destroyed  by  the 
works  of  the  Thames  Embankment.  M. 
sought  compensation.  The  case  submit- 
ted to  the  court  stated,  "  That  by  rea- 
son of  Ijie  destruction  of  the  dock,  and 
the  destruction  thereby  of  the  access  to 
and  from  the  Thames,  the  plaintiff's 
premises  became  and  were,  as  premises 
either  to  sell  or  occupy  in  their  then 
condition,  and  with  reference  to  the 
uses  to  which  any  owner  or  occupier 
might  put  them  in  their  then  state  and 
condition,  permanently  damaged  and 
diminished  m  value :" 

Held,  that  the  plaintiff  was,  on  these 
facts,  entitied  to  compensation. 

10.  Per  Lord  PiyzANcs  :  The  legislature 
in  authorizing  works  and  taking  away 
any  rights  of  action  which  the  owner 
of  land  would  have  had  if  the  works 
had  been  constructed  without  such  au- 
thority, intended  to  confer  on  such  own- 
er a  right  to  compensation  coextensive 
with  the  rights  of  action  of  which  the 
statute  had  deprived  him,  but  no  more ; 
not  to  improve  the  position  of  the  per- 
son injured  by  the  passing  of  the  act. 

11.  Per  Lord  Penzanck  :  The  right  to 
compensation  will  accrue  whenever  it 
can  be  established  that  a  special  value 
attached  to  the  premises  by  reason  of 
their  proximity  to  or  relative  position 
with  the  highway  obstructed,  and  that 
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this  special  yalue  haa  been  permanently 
injur^  by  the  obstruction. 

12.  Lord  O'Haoan  folly  ooncnrred  with 
the  jud^entin  this  case,  but  intimated 
his  opinion  that  the  observations  of 
Lord  Westbury  in  Jiicket  v.  The  Metro- 
poUlan  BailvMiy  Company,  had  laid 
down  the  correct  rale  for  construing 
the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1846.  The  legisla- 
ture neyer  intended  that  the  community 
should  profit  at  the  expense  of  a  few  of 
its  members.  Metropolitan  Board  v. 
McCarthy.  1,  24  note. 


EQUITY. 
See  Agent,  661. 

ESTOPPEL. 

.  When  a  company  has  in  this  country 
been  ordered  to  be  wound  up,  judg- 
ment creditors  who  are  in  this  country, 
and  have  proved  under  the  winding-up, 
will  not  be  allowed  to  attach  property 
in  India  belonging  to  the  co<npany. 
Order  ofMalin8,Y.C.,  affirmed.  Mat- 
ter of  Oriental,  etc,  686 


EVIDENCE. 

1.  At  the  hearing  of  a  cause  on  replica- 
tion, the  plaintiff  proposed  to  read  the 
affidavit  of  a  witness  occupying  an  offi- 
cial position  in  the  United  States.  No- 
tice to  cross-examine  this  witness  had 
been  given,  and  he  had  come  over  to 
this  country  for  the  purpose  of  bein? 
cross-examined,  but  had  been  obliged 
to  return  before  the  cause  came  on  to 
be  heard.  The  plaintiff  had  given  the 
defendant  only  one  da3r's  notice  before 
the  witness  left  the  country : 

Held,  that  the  affidavit  could  not  be 
read. 

2.  A  defendant  whose  affidavit  filed  on  an 
inquiry  discloses  that  he  has  money  in 
his  hands  may  be  ordered  to  pay  it 


into  court  after  decree  and  before  iiir- 
ther  consideration.    Jhmne  v.  EngUsh. 

8S7 

See  Crimixal  Law,  604,  611,  612  note. 
NUISANCK,  231. 

Principal  and  Agent,  118. 
Reformation  of  Contracts,  706. 


EXECUTION. 

See  Bankruptot,  619. 

WiLU,  619,  621,  623,  626. 


EXECUTOR  AND  ADMINISTRATOR. 

1.  K  husband  entitled,  in  right  of  wife, 
to  a  legacy  is  a  defaulting  executor  the 
wife  cannot  recover  a  legacy  to  her. 
Knighi  v.  Knight,  802 


EXPERTS. 
See  Injunction,  686. 

EXTRA  ALLOWANCE  OP  COSTa 

1.  A  bill  was  filed  alleging  that  the  de- 
fendant had  built  so  as  to  obstruct  Uie 
plaintiff*8  ancient  lights,  and  was  pro- 
ceeding to  build  so  a^  further  to  ob- 
struct them,  and  asking  for  an  injunc- 
tion against  further  building,  and  a 
mandatory  injunction  to  pull  down 
part  of  what  had  been  built.  An  in- 
terlocutory injunction  was  mnted 
against  building  higher,  and  uie  suit 
was  afterwards  compromised  on  the 
terms  that  the  building  should  remain 
of  its  then  height.  The  defendant 
having  become  luuikrupt,  his  solicitor 
petitioned  to  have  his  costs  made  a 
charge  on  the  defendant's  property  to 
which  the  suit  related : 

Hdd  (affirming  the  decision  of  the 
Master  of  the  KoUs),  that  no  prop- 
erty had  been  recovered  or  preserved 
within  the  meaning  of  23  A  24  Yict. 
c  127,  s.  28. 
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2.  A  salt  which  only  relates  to  an  ease- 
ment is  not  a  suit  in  which  it  can  be 
said  that  property  is  recovered  or 
preserved,  even  though  a  mandatory 
injunction  for  pulling  down  buildings 
is  refused.  Foion  v.  Oancoign^,  651, 
659  note. 


FACTORS. 

1.  To  constitute  a  person  "an  agent  in- 
trusted with  the  possession  of  goods," 
within  the  Factors  Acts,  he  must  be  in- 
trusted with  them  in  the  character  of 
such  agent,  that  is,  for  the  purpose  of 
sale,  fif,  besides  the  character  of  a^ent, 
he  also  carries  on  an  independent  busi- 
ness as  a  warehouse-keeper,  goods  in- 
trusted to  him  for  the  purpose  of 
warehousing  them  are  not  "  intrusted  " 
to  him  as  agent  within  the  meaning  of 
the  acts. 

2.  One  Slee  carried  on  the  business  of  a 
wool-broker  at  Liverpool,  and  also  that 
of  a  warehouse-keeper.  In  this  latter 
capacity  he  was  in  the  habit  of  receiv- 
ing from  the  plaintiff,  merchants  in 
London,  bills  of  lading  for  wools,  with 
directions  to  warehouse  them  and  await 
instructions  as  to  the  disposal  of  them. 
These  wools  consisted  of  both  sheep's 
and  goats'  wool  Slee  was  not  a  goats' 
wool-broker;  and,  as  to  the  sheep's 
wool,  he  sold  it  only  under  specific  m- 
structions  sent  to  him  by  the  plaintifb 
in  respect  of  each  transaction. 

Having  wools  of  the  plaintifik'  of 
both  descriptions  in  his  warehouses 
(but  not  having  received  any  specific 
instructions  to  sell  either),  Slee  pledged 
both  with  the  defendants,  bankers,  for  a 
loan,  giving  them  a  letter  undertaking 
to  hold  the  wools  as  trustee  for  them : 

HM^  that  Slee  was  not  "  an  agent 
intrusted  with  the  possession"  of  the 
wools,  within  the  true  meaninff  of  the 
Factors  Acts,  (kle  t.  NwwMuUm 
Bank,  249 

Be$  Beodek. 


FIRE. 

1.  When  injury  from  engine  too  remote 
and  when  not.  25  note. 


FIXTURES. 

1.  J.,  the  lessee  of  a  public-house  and  two 
cottages,  who  was  bound  by  the  cove- 
nants of  his  lease  to  deliver  up,  at  the 
expiration  of  the  term,  all  fixtures,  ex- 
cept trade  fixtures,  demised  by  way  of 
morts^e  the  public-house  and  prem- 
ises, including  all  the  tenant's  fixtures, 
to  a  mortgagee  for  all  the  residue  of 
the  term  except  the  last  t^ree  days. 
The  deed  contained  a  power  to  the 
mortgagee,  in  case  of  default,  to  sell  the 
premises  or  any  part  thereof  either  to- 
gether or  in  parcels,  and  either  for  the 
term  thereby  granted  or  for  the  original 
term,  with  a  declaration  that  in  case  of 
a  sale  the  mortgagor  should  hold  the 
last  three  days  of  the  term  in  trust  for 
the  purchaser.  J.  filed  a  petition  for 
liquidation,  and  a  trustee  was  appointed : 

Udd^  that  the  mortgage  deed  save 
no  power  to  the  mort^igee  to  seU  or 
take  possession  of  the  fixtures  separately 
from  the  buildings,  and  that  therefore 
it  did  not  require  to  be  reg^istered  under 
the  Bills  of  Sale  Act. 

2.  The  true  test  whether  a  mortgage  deed 
of  a  building  and  fixtures  requires  re- 
gistration under  the  Bills  of  Sale  Act  as 
respects  the  fixtures,  is,  whether  it  gives 
power  to  the  mortgagee  to  sell  or  take 
possession  of  the  hxtures  separately 
from  the  building.    MaiUr  of  Barclay. 

601,  606  note. 


FOOD. 
See  Advltmratiov  or  Food,  188,  276. 

FOREIGN  CONTRACT. 
See  Lbx  Loci,  694. 

FOREIGN  COURT. 
See^bssomAVOK,  Mabins,  820. 

FOREIGN  CREDITOR. 

See  Estoppel,  586. 
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FOREIGN  JUDGMENT. 

See  Estoppel,  586. 

JuRiBDiOTXON,  492,  502  note. 


FORGERY. 

.  The  19th  section  of  16  A  17  Vict.  c.  69, 
which  protects  the  banker  upon  whom 
a  check  is  drawn  against  the  forgery  of 
the  indorsement  of  the  person  to  whose 
order  it  is  made  payable,  does  not  ex- 
tend to  protect  any  other  person  who 
takes  the  check  npon  the  faith  of  snch 
forged  indorsement.     Offden  y.  Beiuu. 

288 


FRAUD. 

1.  The  court  does  not  hold  that  an  at- 
torney is  incapable  of  purchasing  from 
his  client ;  but  watches  such  a  trans- 
action with  jealousy,  and  throws  on 
the  attorpey  the  onus  of  showing  that 
the  bargain  is,  speakine  generally,  as 
good  as  any  that  coula  tuive  been  ob- 
tained by  due  diligence  from  any  other 
purchaser.  The  circumstances  of  the 
employment  may  be  considered,  and  the 
amount  of  influence  estimated: 

Semble,  an  attorney  purchasing  from 
his  client  ought  to  insist  on  the  inter- 
vention of  another  professional  adviser. 
Piaani  v.  Attorney- General,  78 

2.  A  draper  in  London,  being  the  owner 
of  household  furniture  which  was  in 
his  dwelling-house  and  shop,  signed 
a  written  agreement  by  which  he  sold 
the  furniture  to  a  furniture  dealer  and 
hired  it  back  at  a  rent  of  12«.  6<f.  a 
week  He  remained  in  the  use  and  oc- 
cupation of  the  furniture  under  the 
agreement  for  more  tlian  four  years, 
and  then  filed  a  petition  for  liquidation, 
under  which  a  trustee  was  appointed : 

Hddf  that  the  furniture  was  in  the 
order  and  disposition  of  the  debtor  as 
the  reputed  owner  at  the  commencement 
of  the  liquidation,  and  thaf  the  trus- 
tee was  entitled  to  it.  Ez  parte  Lover- 
ing.  626 

See  Insurance,  Marine,  159,  189. 
Principal  and  Agent,  129,  887. 
Redemption,  676. 


See  Trust  and  Trustee,  576  no^. 
Vendor  and  Vendee,  146. 


FRAUDS,  STATUTE  OF. 

1.  The  defendant,  who  was  the  father  of 
seven  illegitimate  children  of  the  plain- 
tiff, agreed  with  her  verbally  to  pay  her 
£800  per  annum,  by  equal  quarterly  in- 
stalments, for  so  long  as  she  should 
maintain  and  educate  the  children.  At 
the  time  of  the  making  of  the  promise 
the  eldest  child  was  about  fourteeo 
years  old.  For  several  years  the  plain- 
tiff maintained  and  educated  the  chil- 
dren, and  the  defendant  paid  the  agreed 
sums.  At  Michaelmas,  1870,  he  discon- 
tinued his  payments.  The  plaintiff 
continued  to  maintain  and  educate'  the 
children,  and  in  May,  1873,  brought 
an  action  for  two  and  a  half  years'  ar- 
rears : 

Held,  affirming  the  judgment  of  the 
Court  of ,  Exchequer,  that,  the  consid- 
eration being  executed,  she  was  entitled 
to  recover  as  for  "  money  paid  at  the 
defendant's  request,*'  at  the  rate  fixed 
by  the  verbal  ag^ement,  even  assuming 
that  the  agreement  was  one  "  not  to  be 
performed  within  a  year."  Knowlman 
V.  BlueU,  466,  468  note. 


FREIGHT. 
See  Insurance,  Marine,  SCO. 

FUND. 
See  Lien,  690. 


GIFT. 

.  A  husband,  two  years  before  his 
death,  gave  to  his  wife  a  railway  de- 
benture subsequently  converted  into 
railway  stock,  which  remained  in  his 
name,  and  on  which  the  dividends  were 
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received  by  him,  but  paid  to  his  wife. 
He  gave  the  certificates  to  his  wife,  and 
they  remained  in  lier  possession  until 
he  required  them  in  order  to  replace  a 
lost  dividend  warrant.  While  on  his 
death-bed  he  handed  the  certificates  to 
his  wife,  saying,  "  these  are  yours,"  and 
also  ^ve  her  a  deposit  note : 

Jl3d,  that  the  gift  of  the  stock  failed 
as  incomplete,  and  could  not  be  sup- 
ported as  a  declaration  of  trust,  the  in- 
tention to  make  an  immediate  gift  be- 
ing inconsistent  with  a  declaration  of 
trust: 

2.  Hdd,  also,  that  railway  stock  cannot  be 
the  subject  of  dtmatio  moriit  cauta. 

8.  Hdd,  also,  that  the  gift  of  the  deposit 
note  was  a  good  dotiatio  tnariU  eatud. 
Moore  v.  Moore.     •  788,  799  note. 


H 

HIGHWAYS. 

S^Mastkr  and  Servant,  186. 
Trespass,  468. 

HOMICIDE. 
Bee  CRinnrAL  Law,  606»  607, 610,  611  note. 

HUSBAND  AND  WIFE. 

\.  Where  a  testatrix  gave  her  residue 
among  four,  and  appointed  the  husband 
of  one  of  them  sole  executor,  from 
whom,  on  the  accounts  being  taken, 
there  was  found  due  a  large  balance 
which  he  was  unable  to  pay : 

Ileldf  that  the  husband,  being  in- 
debted to  the  estate,  and  therefore  dis- 
entitled to  receive  anything,  no  equity 
to  a  settlement  arose  in  favor  of  the 
wife.    Xmghi  v.  Kniff/U,  802 

See  Gift,  788,  799  note. 


ILLEGAL  CONTRACT. 

1.  A  legal  consideration  of  any  value  is 
sufiicicnt  to.  support  a  contract  in  par- 1 


tial  restridnt.of  trade;  and  the  court 
will  not  inquire  as  to.  its  adequacy. 

2.  The  plaintiff,  a  surgeon,  enga^d  the 
defendbmt  (who  was  not  quahfied  to 
practice,  but  was  studying  with  a  view 
to  pass  the  necessary  examination)  to 
assist  him  in  his  practice,  the  engage- 
ment being  terminable  at  the  will  of 
either  party.  Subsequently  the*  defen- 
dant«  previously  to  going  up  te  pass  his 
examination,  executed,  at  the  request  of 
the  plaintiff,  a  bond,  which  was  con- 
ditioned to  be  void  if  the  defendant 
should  not  practice  within  certain 
limits,  but  which  contained  no  express 
agreement  on  the  part  of  the  plaintiff 
to  continue  the  defendant's  employment. 
The  defendant  remained  in  theplaintifTs 
employment  for  about  three  months  af- 
terwards, and  was  then  dismissed. 
He  subsequently  commenced  practising 
within  the  prescribed  limits,  and  a  suit 
was  instituted  to  restrain  him  from  so 
doing : 

Held,  that  an  agreement  by  the  plain- 
tiff to  continue  the  defendant's  employ- 
ment on  the  old  terms  could  be  in- 
ferred ;  that  there  was  consideration  to 
support  the  bond ;  and  that  the  plain- 
tiff was  entitled  to  an  injunction : 

8.  Held,  also,  that  the  point  was  one  that 
ought  to  be  decided  on  motion  without 
waiting  for  the  hearing.  Oravely  v. 
Barnard.  882,  886  note. 

4.  For  illicit  cohabitation.  MaUerofNa- 
den.  659,  662  note. 


IMPROVEMENTS. 
See  Rents  and  Profits,  666. 


INFANT. 

1.  A  party  to  a  suit,  who,  knowing  that 
certain  other  parties  are  infants,  agrees 
that  a  certain  course  should  be  taken 
in  the  suit,  cannot  afterwards  object 
that  his  consent  does  not  bind  him  be- 
cause the  other  parties  were  infants  and 
could  not  consent.  PUani  v.  Attorney- 
General.  78 


INJUNCTION. 

1.  Bill    by    Plaintiff,  seeking,    on    the 
ground  of  smoke  nuisance,  to  stop  a 
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large  oommercial  work,  diamlssed  upon 
the  facte  with  coeta. 
The  following  subjects  discussed : 

1.  The  extent  and  character  of  the 
damage  necessary  to  sustain  a  bill. 

2.  The  province  of  scientific  evi- 
dence. 

8.  The  effect  of  the  previous  exist- 
ence of  similar  nuisances. 

4.  The  circumstances  under  which 
the  court  will  direct  an  issue,  or  send 
an  expert  to  report  Salvin  v.  N<nrik, 
etc  685 

See  Illegal  Comt&aot,  882,  836  noU. 


INSANE  PERSONa 
See  Paupebs,  208. 

INSANITY. 
See  Divorce,  07,  77  note, 

INSURANCE,  MARINE. 

1.  A  policy  of  insurance  on  a  cargo  of 
wheat  shipped  from  Varna  to  Mar- 
seilles contained  the  usual  memorandum 
against  average  unless  general,  and  the 
fSlowing  term,  "general  average  as 
per  foreign  statement"  The  ship  after 
starting  from  Varna  met  with  heavy 
weather,  and  was  forced  to  carry  a 
great  press  of  canvas  to  avoid  a  lee 
shore.  This  caused  her  to  strain  very 
much,  and  having  sprune  a  leak,  and 
become  otherwise  disabled,  she  was 
brought  into  the  port  of  Constantinople. 
Proceedings  were  taken  in  the  Consular 
Court  of  Constantinople  by  the  owner 
of  the  vessel,  and  a  survey  was  made 
of  the  ship  by  direction  of  that  court. 
It  was' found  that  a  fifth  part  of  the 
wheat  had  been  damaged,  and  the  sur- 
veyors recommended  that  the  voyage 
should  end  at  Constantinople,  and  the 
damaged  part  of  the  wheat  should  be 
sold,  and  tne  rest  transshipped  to  Mar- 
seilles. An  order  of  the  court  to  that 
effeftt  was  accordingly  made,  and  an 
adjustment  of  average   in  respect  of 


ship  and  cargo  was  also  made  by  order 
of  Uie  court  at  Constantinople.  In  such 
adjustment  the  damage  which  the  cargo 
of  wheat  had  sustained  was  treated  as 
general  average,  and  in  accordance 
with  such  average  adjustment  a  certain 
sum  of  money  became  payable  by  the 
underwriters  upon  the  policy,  in  an 
action  on  the  policy  by  the  owners  of 
the  wheat  the  defendants  paid  into  court 
sufficient  to  cover  the  plaintiSs'  claim 
on  all  the  items  of  the  Average  adjust- 
ment except  the  damage  to  me  wheat, 
which,  under  the  circumstances,  by  the 
law  of  England  would  n0t  be  a  general 
average  loss : 

Hiidy  on  a  special  case  stated  in  the 
action,  by  which  the  court  were  to  draw 
inferences  of  fact,  that  the  Consular 
Court  of  Constantinople  had  jurisdiction 
to  make  the  order  which  they  made, 
and  that  the  voyage  was  necessarily 
brought  to  an  end  at  Constantinople,- 
and  that  under  these  circumstances 
the  defendants  were  bound  by  the  aver- 
age  statement  at  Constantinople,  and 
were  liable  to  the  plaintiffs  in  respect 
of  the  damage  to  the  wheat.  Mevro  v. 
Ocean  Marine^  etc,  •         326 

2.  The  plaintiff  chartered  his  ship  to  A. 
for  a  voyage  from  Greenock  to  Bombay 
with  a  cargo  of  coals,  freight  to  be  paid 
on  right  delivery  of  cargo  at  the  rate 
of  42«.  i>er  ton  of  20  cwt.  on  the  quan- 
tity delivered;  and  it  was  provided 
that  such  freight  should  be  paid,  say 
one-half  in  cash  on  signing  bilk  of  lad- 
iug,  less  four  months  interest  at  bank 
rate,  but  at  not  less  than  6  per  cent  per 
annum,  6  per  cent  for  insurance,  and  2| 
per  cent  on  gross  amount  of  freight  in 
lieu  of  consignment  commission  at  Bom- 
bay, and  the  remainder  on  right  deliv- 
ery of  cargo,  Ac. 

A  cargo  of  2,178  tons  of  coal  was 
loaded,  and  bills  of  lading  signed,  and 
£2,286  was  paid  on  account  of  freight. 
The  plaintiff  insured  the  freight  mider 
the  charterparty,  and  the  charterer 
effected  an  insurance  on  the  cargo, 
which  was  expressed  to  be  on  2,178 
tons  of  coal  and  increased  value  thereof 
by  prepayment  of  freiglit,  valued  at 
£4,600. 

The  ship  sailed,  and  was  lost  near 
Bombay ;  about  half  the  cargo  was  lost, 
and  the  remainder  was  safely  delivered 
.  to  the  consignees  of  the  charterers  free 
of  freight  The  plaintiff,  the  ship- 
owner, sued  his  in^iurer  as  for  a  total 
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loss  of  the  unpaid  half  freight.  The 
defendants  paid  into  court  tne  half  of 
such  unpaid  freight: 

Held  (by  Cockburn,  C.J.,  Mellor,  J., 
and  Amphlett,  B.;  dissenting,  Cleasby 
and  Pollock,  BB.),  reversing  the  de- 
cision of  the  court  below,  that  the 
amount  of  freight  prepaid  must  be  dis- 
tributed over  the  whole  of  the  cargo ; 
and,  consequently,  the  charterer  was 
bound  to  pay  to  the  plaintiff  half  the 
amount  of  the  freight  remaining  unpaid 
upon  the  delivery  of  the  haS  cargo; 
that  there  was  only  a  partial  loss  of 
freight,  covered  by  the  payment  into 
court;  and  the  defendants  were,  there- 
fore, entitled  to  judgment.  AUuon  v. 
Bristol,  etc,  300 

8.  In  a  policy  of  insurance  on  goods  the 
voyage  was  thus  described:  "At  and 
from  Japan  and  [orl  Shanghai  to  Mar- 
seilles and  [or]  Legnorn  and  [orl  Lon- 
don via  Marseilles  and  [oij  Southamp- 
ton, including  all  risks  of  craft  to  and 
from  the  steamers,"  ^c.  The  risks  in- 
sured against  were,  amongst  others,  of 
the  seas,  fire,  and  thieves,  arrests,  re- 
straint, and  detainments  of  all  kings, 
princes,  and  people,  <bc.  In  the  mar- 
gin of  the  policy  was  the  following 
memorandum :  "  It  is  hereby  agreed 
that  the  silks  insured  by  this  policy 
shall  be  shipped  by  Peninsular  and 
Oriental  Company,  Messageries  Im- 
p6riales  steamers,  and  [or]  tne  steamers 
of  the  Mercantile  Trading  Company 
of  Liverpool  only."  The  goods  insured 
were  shipped  from  Shanghai  for  Iion- 
don  by  the  Messageries  Impdriales; 
the  practice  of  that  company  was  to 
send  such  goods  overland  through 
France  by  tne  Lyons  Railway  from 
Marseilles  to  Paris,  and  then^  by  the 
Northern  Railway  to  Boulogne,  and 
thence  to  London ;  and  this  course  of 
business  was  well  known  among  under- 
writers. 

The  goods  in  question  arrived  in 
Paris  on  their  way  on  the  18th  of  Sep- 
tember, 1870.  At  this  time  the  Ger- 
man armies  were  advancing  on  Paris, 
and  had  seized  parts  of  the  Northern 
Railway,  so-  that  the  goods  could  not  be 
forwaraed  to  Boulogne,  and  by  the 
19th  of  September  they  completely  sur- 
rounded and  besieged  Paris,,  preventing 
communication  between  it  and  all  other 
places,  by  reason  of  which  it  was  impos- 
sible to  remove  the  goods  from  Paris. 
ThiB  statu  of  thini^s  continued  till  after 
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the  Yth  of  October, -on  which  day  the 
assured  gave  notice  of  abandonment : 

Ifeld,  affirming  the  decision  of  the 
court  below,  that  the  policy  covered 
the  overland  transit  from  Marseilles  to 
Boulogne;  and  that  there  was  a  con- 
structive total  loss  by  restraint  or  de- 
tainment of  princes,  within  the  meaning 
of  the  policy.  JRodoctmaehi  v.  MioU.  288 

4.  Sugars  were  insured  from  Java  to  Hol- 
land by  an  English  Policy  which  con- 
tained this  clause,  "  To  cover  only  the 
risks  excepted  by  the  clause  '  war- 
ranted free  from  particular  average 
unless  the  vessel  be  stranded,  sunk,  or 
burnt:'  to  pay  all  claims  and  losses  on 
Dutch  terms  and  according  to  statement 
made  up  by  official  dispacheur  in  Hoi-' 
land- 
There  was  already  a  policy  effected 
in  Holland  on  the  same  goods;  but 
of  this  the  English  underwriters  had 
no  notice,  except  so  far  as  it  could  be 
implied  from  the  above  words. 

On  her  voyage  to  Holland  the  vessel 
took  the  ground  under  circumstances 
which  would  amount  to  a  stranding 
according  to  English,  but  not  accor£ 
ing  to  Dntch^  law ;  and  a  Dutch  aver- 
age stater  (a  particular  average  loss 
having  beea  incurred)  made  up  a  state- 
ment of  average,  which  statement  it 
was  admitted  was  properly  made  up 
according  to  the  facts  and  according  to 
the  law  of  Holland: 

Held,  that  the  terms  of  the  policy 
sued  on  did  not  amount  to  notice  to 
the  defendants  of  an  existing  Dutch 
policy,  and  therefore  it  was  to  be  con- 
strued  as  if  it  stood  alone,  and  accord- 
ing to  English  law :  But 

6.  Held,  that,  by  the  latter  words  of  the 
clause,  the  defendants  were  bound  to 
pay  according  to  the  foreign  averae^e 
statement,  and  consequently  that  the 
plaintiff  was  entitled  to  recover.  Hen- 
dricks V.  Awtiralasian  Ins,  Co,  240 

6.  If  a  nouieter  of  a  vessel  which  has  not 
obtained  a  certiiicato  enabling  her  to 
carry  passengers  does  carry  them  with- 
out  ner  owner's  knowledge,  her  voyage 
is  not  rendered,  by  s.  818  of  the  Mer- 
chant Shipping  Act,  1864,  illegal,  so  as 
to  vitiate  a  poncy  effected  by  ner  inno- 
cent owner. 

'7.  If  a  vessel  sails  on  a  voyage  in  aa  un- 
seaworthy  state,  and  she  is  lost  by  rea- 
son of  her  unseawortliiness  during  a 
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storm,  the  periU  of  the  sea  most  be 
considered  the  proximate  cause  of  the 
loss. 

8.  In  an  action  upon  a  time  policy,  if  it 
be  proved  that  the  vessel  insured  had 
been  sent  to  sea  in  an  unseaworthy 
state,  her  owner  not  knowing  that  she 
was  unseaworthy,  and  was  lost  by  the 
perils  insured  against  owing  to  her  un> 
seaworthiness,  the  owner  can  recover 
for  her  loss.     Dudgeon  v.. Pembroke.  192 

9.  Where  underwriters  hare,  by  initial- 
ing a  slip,  made  a  contract  of  assur- 
ance, which,  although  inyalid  at  law 
and  in  equity  for  waDt  of  statutory 
reouisites,  is,  nerertheless,  in  practice, 
ana  according  to  the  usage  of  those  en- 
gaged in  marine  insurance,  a  complete 
and  final  contract  binding  upon  them 
in  honor  and  good  faiUi,  whatever 
events  may  subsequently  happen,  the 
assured  need  not  communicate  to  the 
underwriters  facts  which  afterwards 
come  to  his  knowledge  material  to  the 
risk  insured  against;  and  the  non-dis- 
closure of  such  facts  will  not  vitiate  the 
policy  of  insurance  afterwards  executed. 
And  it  makes  no  difference  that,  the 
insurance  being  negotiated  by  an  agent 
of  the  assured,  the  slip  was  initialed 
subject  to  the  ratification  of  the  assured. 
Oorif  V.  FaOon,  189 

10.  Upon  effecting  a  policy  of  marine  in- 
surance the  assured  is  bound  to  disclose 
everything  which  would  affect  the  judg- 
ment of  a  rational  underwriter  govern- 
ing himself  by  the  principles  and  cal- 
culations on  which  underwriters  in 
practice  act. 

11.  Where,  therefore,  in  an  action  on  a 
policy  of  marine  insurance,  it  appeared 
that  the  plaintiffs  had  insured  the 
goods  at  a  value  very  greatly  over  their 
real  value,  without  disclosing  the  over- 
valuation to  the  underwriter;  and  it 
wsa  proved  in  evidence  that  under- 
writers do,  in  practice,  act  on  the  prin- 
ciple that  it  is  material  to  take  into 
consideration  whether  the  over-valua- 
tion is  so  great  as  to  make  the  risk 
speculative : 

Jlelil,  that  this  practice  is  rational; 
and  that  it  was  proper  to  leave  to  the 
jury,  whether  the  valuation  was  so  ex- 
cessive, and  whether  it  was  material 
.  to  the  underwriter  to  know  of  such 
over- valuation.     lonides  v.  render.   169 

See  Admiralty,  172. 


INTENT. 
See  Adultkration  of  Food,  188,  27ft, 

INTEREST. 

See  Partnership,  630,  633  mole, 
Rkdbmption,  676. 


JURISDICTION. 

1.  To  an  action  on  a  French  judgment, 
the  defendant  pleaded  that  he  was  not 
at  any  time  before  judgment  resident  or 
domiciled  in  France,  or  within  the  juris- 
diction oClhe  court,  or  subject  to  French 
law ;  that  he  was  never  served  with  any 
process ;  nor  had  any  notice  or  oppor- 
tunity of  defending  himself. 

Replications.  (1.)  That  the  defendant 
was  holder  of  shares  in  a  French  com- 
pany, having  its  legal  domicile  at  Paris, 
and  became  thereby  subject,  by  the  law 
of  France,  to  all  the  liabilities,  Ac,  be- 
longing to  holders  of  shares,  and,  in 
partic^ar,  to  the  conditions  contained 
m  the  statutes  or  articles  of  association ; 
that  by  these  statutes  it  was  provided 
and  agreed  that  all  disputes  arising 
during  liquidation  between  shareholders 
should  be  submitted  to  the  jurisdiction 
of  the  French  court ;  that  every  share- 
holder provoking  a  contest  must  elect 
a  domicile,  and,  in  default,  election 
might  be  made  for  him  at  the  office  of 
the  ^perial  procurator  of  the  civil 
tribunal  of  the  department  in  which  the 
office  of  the  company  was  situated; 
and  that  all  summonses,  <frc.,  should  be 
validly  served  at  the  domicile  formally 
or  impliedly  chosen ;  that  the  company 
became  bankrupt,  and  defendant's  un- 
paid calls  became  payable  to  the  plain- 
tiff, as  assignee;  that  he  made  defoult 
and  provoked  a  contest;  that  he  never 
elected  a  domicile,  and  thereupon  the 
plaintiff  caused  summonses,  <fec.,  to  be 
served  at  the  office  aforesaid ;  that  by 
the  law.  of  France  that  office  was  the 
defendant's  implied  domicile  of  election 
for  the  purpose  of  service,  and  the  ser- 
vice was  regular ;  and  that  the  defen- 
dant was  bound  to  appear,  but  did  not. 
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whereupon  jadgment  by  default  was 
recovered  agaioRt  him.  (2.)  A  similar 
replication,  Sieging  that  defendant  was 
a  shareholder  as  in  the  let  replication 
mentioned,  and  stating  provisions  of  the 
law  of  France  to  the  same  effect  as 
those  contained  in  the  above-mentioned 
statutory  articles  of  association,  but 
omitting  all  reference  to  the  statutes  or 
articles  of  association,  and  alleging  that 
defendant  did  not  elect  a  domicile,  and 
also  that  the  company  became  bank- 
rupt, <bc.,  and  that  a  summons  was 
served  as  in  the  1st  replication  stated. 
On  demurrer ; 

Ueldf  that  the  Ist  replication  was 
good,  and  (by  Amphlett  and  Pigott, 
BB.;  Kelly,  C.B.,  dissenting)  that  the 
2d  replication  was  bad.  Copin  y. 
AdafMon,  492,  502  note, 

2.  A  bill  was  filed  against  four  trustees 
in  India  of  a  fund  in  India,  and  one 
formal  defendant  in  Ens'land,  to  recover 
money  payable  in  En^and.  The  trus- 
tees were  served  out  of  the  jurisdiction, 
appeared  and  answered,  and  entered 
into  evidence : 

Heldf  that  as  the  defendants  had  not 
demurred  or  pleaded  or  moved  to  dis- 
charge the  order  for  service,  the  court 
might  determine  the  questions  between 
the  parties.    Edwardt  v.  Warden,    561 

See  Estoppel,  586. 

Insurance,  Marine,  326. 
Lunatic,  663. 
Will,  631. 


KNOWLEDGE. 

See  Adulteration  or  Food,  188,  276. 
Animalb,  884. 


LACHES. 
See  Agent,  661. 

COPTRIQHT,  762. 

Divorce,  541. 


LANDLORD  AND  TENANT. 

1.  In  a  lease  of  a  house  and  premises  by 
defendant  to  plaintiff,  the  plaintiff  cove- 
nanted with  the  defendant  to  "bear, 
pay,  and  discharge  the  sewers  rate, 
tithes,  rent-charge  in  lieu  of  tithes,  and 
all  other  taxes,  rates,  assessments,  and 
outgoings  whatsoever  which* at  any  time 
or  times  during  the  said  demise  should 
be  taxed,  rated,  charged,  assessed,  or 
imposed  upon  the  said  demised  prem- 
ises, or  any  part  thereof,  or  upon  tho 
landlord,  or  tenant  in  respect  th'ereof, 
or  on  the  rent  thereby  reserved**  (ex- 
cepting landlord's  property  tax) : 

Held,  that  the  plaintiff  could  not  re- 
cover from  the  defendant  the  expenses 
of  making  a  drain,  which,  under  29  <fe 
80  Vict.  c.  90,  s.  10,  the  defendant,  aa 
"  owner,"  might  have  been  required  by 
the  sewer  authority  to  make,  but  which 
the  plaintiff  had  made  under  an  arrange- 
ment with  the  defendant  by  which  Uie 
•  expense  was  to  be  borne  by  the  party 
liable.     Crowe  v.  Raw.  886 

2.  In  1807  a  lease  was  granted  to  F.,  con- 
taining a  general  covenant  to  repair,  a 
covenant  to  repair  within  three  months 
after  notice,  and  a  proviso  for  re-entry 
for  breach.  The  plaintiffs,  the  as- 
signees of  the  lessee,  in  1868  granted 
an  un^er-lease  to  the  defendant  with 
similar  covenants,  except  that  the  notice 
was  to  be  a  two  months'  notice.  In  Sep- 
tember, 1872,  the  premises  being  out  of 
repair,  the  reversioner  served  on  the 
premises  a  notice  to  repair  pursuant  to 
the  terms  of  the  lease  of  1807.  The 
defendant  not  havinz  complied  with 
this,  the  plaintiffs,  on  Uie  20th  of  March, 
1878,  served  him  with  a  notice  "  to  re- 
pair the  premises  in  accordance  with 
the  terms  of  his  lease;"  and,  being 
threatened  by  the  reversioner  with  pro- 
ceedings to  enforce  a  forfeiture,  tney 
entered  and  did  the  required  repairs 
themselves,  and  before  the  expiration 
of  two  months  after  their  notice  brought 
an  action  against  the  defendant  upon  the 
covenants  in  his  lease : 

Held,  that  they  were  not  entitled  to 
recover  substantial  damages  on  the 
general  covenant,  the  premises  not  be- 
log  out  of  repair  at  the  commencement 
of  the  action;  nor  could  they  sue  on 
the  special  covenant,  the  action  being 
brought  too  soon;  as  the  defendant, 
being  no  party  to  the  lease  of  1807, 
was  not  bound  by  the  earlier  notice 
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of  September,  1872. 
liarru. 


WiUiama  v. 
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3.  PremUes  were  let  by  the  owner  in  f^e 
on  a  lease  expiring  at  Midsummer,  1866. 
The  lessee  underlet  to  the  defendant 
on  a  lease  from  year  to  year  com- 
meDcing  at  Michaelmas.  The  defen- 
dant was  in  possession  at  Midsummer, 
1866  (when  the  lease  of  his  immediate 
lessor  came  to  an  end),  and  the  owner 
in  fee  granted  a  new  lease  to  the  plain- 
tiff as  irom  that  time.  The  defendant, 
who  continued  to  occupy  the  premises, 
paid  the  plaintiff  a  sum  equal  to  a  quar- 
ter's rent  on  the  terms  'on  which  he 
had  held  the  premises,  as  for  rent 
from  Midsummer  to  Michaelmas,  1866, 
at  which  time  the  plaintiff  insisted  upon 
an  Increase  of  £5  per  annum  on  the 
rent,  and  such  increased  rent  was 
thenceforth  paid  bv  the  defendant  In 
December,  1873,  the  plaintiff  gave  the 
defendant  a  six  monUxs'  notice  to  quit 
at  Midsummer : 

Held,  by  Brett  and  Denman,  JJ.  (tbe 
latter  wim  some  doubt),  that  the  notice 
was  bad, — ^the  defendant  having  been 
allowed  to  hold  over  the  expiration  of 
the  lease  originally  granted  to  him, 
without  any  explanation  or  fresh  stipu- 
lation (save  as  to  the  increased  rent) ; 
and  consequently  the  inference  being 
that  there  was  a  tacit  agreement  be- 
tween him  and  the  plaintiff  that  he 
should  continue  to  hold  as  tenant  £fom 
year  to  year  according  to  his  original 
nolding,  that  is,  as  from  Michadmas 
to  Michaelmas.    KeUt/  v.  PaUerson.  853 

See  LsASK,  700. 


LARCENY. 
8ee  Gbiminal  Law,  509. 

LAW. 
iS^  Agent,  561. 

LEASE. 

1.  The  lease  of  certain  mines  contained  a 
covenant  that  the  lessee   should  not. 


without  the  consent  of  the  lessor,  let  or 
assign  the  mines.  The  lessor  granted 
to  the  lessee  a  license  to  sub-let  a  part, 
but  the  license  provided  that  this  should 
not  authorize  any  further  letting  or  as- 
signing of  the  part  of  the  mines,  the 
subject  of  the  license,  without  such 
consent  as  was  required  by  the  lease. 
The  lessee  then  agreed  to  sub-let  to  an 
under-lessee  the  part  of  the  mines  the 
subject  of  the  license,  the  under-lease 
to  contain  provisions  in  all  respects 
like  those  in  the  original  lease : 

Semble^  that  neither  under  the  lease 
nor  under  the  license  would  the  under- 
lessee  be  prevented  from  letting  or  as- 
signing without  the  consent  of  the  ori- 
ginal lea 


.  Held^  that  according  to  the  ii^eement 
the  under-lease  ought  to  contain  a  cov- 
enant by  the  under-lessee  against  let- 
ting or  assigning  without  the  consent 
of  Uie  lessee,  and  not  a  covenant  against 
letting  or  assigning  without  the  consent 
of  the  lessor.  mJliamaon  v.  William' 
ton.  700 

See  Landlord  and  Tenant,  868. 


LEGACY. 

1.  A  condition  subsequent  in  restraint  of 
marriage  is  void  if  annexed  to  a  gift  of 
the  income  arising  from  a  mixed  fund 
consisting  of  the  proceeds  of  sale  of  real 
estate  and  pure  personal  estate : 

SembUy  such  a  condition  is  also  void 
if  the  gift  be  of  income  of  a  fund  arising 
from  tne  proceeds  of  sale  of  realty  only. 
JBMaire  v.  BeUaire.  822,  829  nofe. 

2.  Where  an  annuity  is,  by  will,  expressly 
charged  on  the  corpus  of  an  estate,  sub- 
sequent words  tending  to  show  that 
the  testator  contemplated  that  it  should 
abate  in  the  event  of  the  income  of  the 
property  being  insufficient : 

Held,  not  to  deprive  the  annuitant  of 
the  right  to  have  the  corfms  applied 
towards  making  good  any  deficiency  of 
income  to  meet  the  annuity.  Pearson 
V.  HeUiwell.  728,  731  note. 

8.  A  legacy  may  be  adeemed  by  a  gift, 
although  not  mode  on  marriage  or  any 
other  special  occasion  with  reference  to 
the  donee. 
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By  marriage  settlement  an  estate  was 
limited  to  trustees  for  a  term  of  years 
to  raise  a  sum  of  £12,000  for  the  por- 
tions of  younger  children  of  the  settlor 
as  he  should  appoint.  Two  of  the 
younger  children,  on  their  marriages, 
being  paid  certain  sums,  released  their 
shares.  The  settlor,  by  his  will,  in  1 866, 
devised  the  estate  to  trustees  for  a  lesser 
term  of  years,  and  subject  Uiereto  to 
his  eldest  son  in  strict  settlement,  the 
trusts  of  the  term  being  to  raise  and 
pay,  within  three  months  of  his  death, 
to  two  other  yonnpfer  children,  the  plain- 
tiffs C.  and  M.,  the  sums  of  £4,000  and 
£6,000,  the  same  to  be  accepted  by 
them  in  full  satisfaction  and  discharge 
of  their  shares  of  the  £12,000.  The 
testator  also  gave  C.  and  M.  annuities 
for  life,  or  untu  marriage,  charged  upon 
the  same  estates,  and  other  annuities 
charged  upon  another  estate,  which  he 
devised  to  his  younger  son  in  satisfac- 
tion and  discharge  of  his  share  of  the 
sum  mentioned  in  the  settlement.  Be- 
tween the  dates  of  his  will  and  his  death, 
and  also  before  the  date  of  the  will,  the 
settlor  gtnre  to  G.  and  M.  sums  of  money, 
and  transferred  them  to  certain  stocks : 

Held,  that  the  legacies  were  adeemed 
pro  tanto  by  the  gif&of  stock  made  after 
the  date  of  the  will 

4.  Consideration  of  the  evidence  necessary 
to  rebut  the  presumption  of  ademption. 

6.  Costs  of  plaintiffs  (though  unsuccess- 
ftil)  given  out  of  the  estate.  Ldghltm  v. 
LnghUm,  774 

6.  When  legatee  entitled  to  the  corpus  of 
the  esUte.  788,  740,  830 

See  ExKCUTOftS  and  Adionibtaatobs,  802. 
Teust,  786,  740  note. 
Will,  748. 


LEX  LOCI. 

1.  S.  ii  Co.,  who  were  merchants  in  Lon- 
don and  Shanghai,  applied  to  the  appel- 
lants, who  were  merctiants  in  Prussia, 
to  open  a  credit  on  their  behalf  for 
£6,000,  and  offered  to  deposit  with 
them  as  a  security  the  title-deeds  of  a 
house  at  Shanghai.  The  negotiation 
was  commenced  verbally,  when  aU  par- 
ties were  in  Prussia,  but  was  concluded, 
after  some  correspondence,  by  a  letter 


written  by  S.  <&  Co.  to  the  appellants 
from  London,  enclosing  the  title-deeds 
of  the  house  at  Shanghai.  The  appel- 
lants accordingly  accepted  bills  drawn 
by  S.  <fe  Co.  and  payable  in  London. 
S.  &  Co.  shortly  afterwards  became 
liquidating  debtors,  a  considerable  sum 
being  then  due  to  the  appellants  on  the 
bills.  No  conveyance  or  memorandum 
of  the  deposit  was  made  at  the  British 
Consulate  at  Shanghai,  but  the  house 
remained  registered  in  the  name  of  S. 
&  Co.  The  appellants  accordingly  ap- 
plied for  an  order  that  the  trustee  in 
liquidation  should  convey  the  house  to 
them.  Evidence  was  adduced  that,  ac- 
cording to  the  law  of  Prussia,  the  con- 
tract was  binding  personally  on  S.  <fe 
Co.,  but  that,  as  the  necessary  for- 
malities for  perfecting  the  security  at 
Shanghai  had  not  been  gone  through, 
the  appellants  had  no  mortgage  or  hen 
on  the  house: 

Held,  by  Mellish,  LJ.,  that  the  con- 
tract must  be  governed  by  English  law, 
and  that  the  appellants  had  a  good  se- 
curity on  the  tiouse  by  the  deposit  of 
the  deeds : 

Held,  by  both  the  Lords  Justices,  that 
whether  the  contract  was  g^vemecl  by 
English  or  by  Prussian  law,  the  con- 
tract was  personally  binding  on  S.  <fr 
Co.,  and  could  be  enforced  against  their 
trustee  in  liquidation;  and  the  court 
made  an  order  to  sell  the  house  and  pay 
the  proceeds  to  the  appellants.  Matter 
of  HoUhausen,  694 

See  Insubanok,  MAHDns,  240,  826. 


LIBEL. 

1.  The  conduct  of  persons  at  a  public 
meeting  held  for  the  purpose  of  pro- 
moting the  election  of  a  candidate  for  a 
seat  in  Parliament,  may  be  made  tiie 
subject  of  fair  and  bona  fide  discussion 
by  a  writer  in  a  public  newspaper,  and 
unfavorable  comments  made  upon  such 
conduct  in  the  course  of  such  discussion 
are  privileged.     Davie  v.  Duncan.   228 

2.  The  transmission  unnecessarily  by  a 
post-office  telegram  of  libellous  matter, 
which  would  nave  been  privileged  if 
sent  in  a  sealed  letter,  avoids  the  privi-  ' 
lege.     WUHameon  v.  Freer.  225 

See  Slander. 
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LIEN. 

1.  R.  <&  Co.,  of  Brazil,  in  the  coarse  of 
exchange  operations  with  A.,  of  Man- 
chester, drew  bills  on  him  for  £2,000, 
which  they  sold  to  the  plaintiff,  and 
aboi:|^  the  same  date  transmitted  to  A. 
acceptances  of  another  house  for  £1,900 
to  cover  the  bills  drawn.  Before  the 
covering  remittances  reached  Enffland, 
R.  A  Go.  stopped  payment  ana  pre- 
sented a  petition  for  liquidation.  A. 
being  also  in  difficulties,  refused  to  ac- 
cept the  bills  drawn  on  him,  and  also 
became  a  liquidating  debtor.  The  plain- 
tiff, as  holder  of  the  dishonored  Dills, 
filed  a  bill  against  the  trustees  of  the 
estates  of  R.  A  Go.  and  A.,  praying 
that  the  remittances  might  be  applied 
in  payment  of  the  bills : 

Held  (reversing  the  decision  of  Bacon, 
V.C.),  that  the  plaintiff  had  no  equity 
to  support  the  bill. 

2.  The  doctrine  of  jE^x  parte  Waring  does 
not  apply  to  a  case  where  the  bills 
drawn  by  one  of  the  insolvent  firms  on 
the  other  have  not  been  accepted,  nor 
in  any  other  case  in  which  the  holder 
of  the  bills  has  no  right  of  double  proof 
against  the  two  firms.  Vauffkan  v.  Hal- 
liday,  690 


LIMITATIONS,  STATUTE  OF. 
See  Bknutit  Socistt,  651. 

LUNATIC, 

1.  A  Portuguese  gentleman  whose  dom- 
icile "was  in  Portugal,  whose  property, 
with  a  very  trifling  exception,  was  m 
Portugal,  and  whose  wife  and  only  child 
were  residing  there,  became  lunatic  in 
England,  and  had  been  so  for  some 
years.  A  petition  was  now  presented 
by  some  relations  in  England  for  an 
inquiry  as  to  his  state  of  mind.  Pro- 
ceedings in  lunacy  were  at  the  same 
time  taken  in  Portugal  by  his  wife,  and 
the  Portuguese  court  issued  a  request 
to  the  English  courts  to  inquire  into 
his  state  of  mind.  The  wife  applied 
here  to  have  an  inquiry  as  to  the  time 
when  the  lunacy  commenced,  it  being 
desired  by  the  Portuguese  court  that 


such  an  inquiry  should  be  made  in 
England : 

Hdd,  by  James,  L.J.,  that  the  26  & 
26  Vict.  c.  86,  s.  8,  does  not  take  away 
the  power  of  the  court  to  direct  such 
an  inquiry  where  special  circumstances 
render  it  desirable : 

2.  But  held^  that,  in  the  circumstances  of 
the  present  case,  such  an  inquiry  ought 
not  to  be  directed,  as  it  was  not  re- 
quired for  any  purpose  of  the  proceed- 
ings in  England,  and  the  finding  might 
afreet  other  parties  wha  could  not  effect- 
ually intervene  in  the  inquiry,  and  yet 
would  probably  be  treated  in  Portugal 
as  concluded  by  it.  Matter  of  Sciia- 
maior.  663 

See  Paupkbs,  208. 


MANDAMUS. 
See  SociBTT,  878,  886  noU, 

MANSLAUGHTER, 
See  Cruonal  Law,  606,  607,  610,  611  note, 

MARRIED  WOMEN. 

See  CorTEiGHT,  811. 
Skttlement,  766. 
Will,  682. 

MASTER  AND  SERVANT. 

1.  A  local  board  of  health,  being  in  oc- 
cupation of  a  sewage  farm,  hiS  given 
plenary  powers  for  the  management  of 
such  farm  in  the  most  beneficial  man- 
ner  to  one  B.  A  ditch  ran  between  the 
farm  and  the  land  of  the  plaintiff.  With 
a  view  to  rendering  such  ditch  more 
capable  of  carrying  off  the  drainage 
from  the  farm,  B.  wrongfully  went 
upon  the  plaintiff's  land  and  pared  away 
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his  side  of  the  ditch,  and  cut  down  so 
much  of  the  brushwood  and  undferwood 
on  the  plaintiff's  side,  as  impeded  the 
flow  of  drainage  along  the  ditch  : 

Held,  that  the  acts  so  done  by  B. 
were  not  within  the  scope  of  his  em- 
ployment; and  consequently  the  local 
board  were  not  liable  for  them  at  the 
suit  of  the  plkintiff,  there  being  no  im- 
plied authority  from  the  board  to  do 
them.  Bcliiigbroke  v.  Local  Board  of 
Swindon,  816 

2.  Defendant  was  surreyor  of  highways 
appointed  by  vestry  at  a  salary.  By  a 
resolution  of  the  committee  of  manage- 
ment it  was  ordered  that  a  part  of  a  r^id 
should  be  raised  for  about  160  yards, 
and  that  defendant  should  employ  men 
to  do  it.  Defendant  contracted  with  6. 
to  do  the  work  at  so  much  per  yard, 
the  vestry  finding  the  materials.  G. 
proceeded  to  do  Uie  work,  employing 
his  own  men.  During  the  progress  of 
the  work  one  half  of  the  width  of  the 
road  was  raised  first,  and  the'  other 
half  left  temporarily  about  a  foot  lower. 
No  fence  or  light  was  put  up  to  warn 
persons  using  the  road  at  night,  and 
the  plaintiff  driving  with  a  horse  and 
do^-cart  was  upset  and  injured.  The 
defendant  had  not  personally  Interfered 
in  doing  the  work,  or  in  directing  the 
road  to  be  left  as  it  was  : 

ffeldf  that  the  defendant  was  not^ 
liable  for  the  injury  to  the  plaintiff, 
either  at  common  law  or  by  reason  of 
s.  66  of  6  <fe  6  Wm.  4,  c.  60.  Taylor  v. 
Oreenhalgh,  136 


MEDICAL  SOCIETY. 
See  SociBTT,  873,  886  twU, 

MEMBERS. 
See  Bknxfit  Socibtt. 

MEMBERSHIP. 

.  When  member  of  society  not  properly 
expelled  and  how  restored  to  member- 
ship.    Wood  V.  Wood.      372,  886  note.^ 


MISTAKE. 


1.  A  merchant  in  Bombay  bought  of  a 
bank  bills  on  their  London  branch 
for  £26,000,  giving  for  them  £6,000  in 
cash  and  £20,000  in  bills  on  a  firm  in 
London^  oonsistine  of  himself  and  an- 
other person.  The  bank  bills  were 
all  indorsed  to  the  firm  in  London,  and 
were  all  accepted.  The  merchant's 
bills  were  sent  to  the  London  branch 
of  the  bank  and  were  accepted  by  tho 
London  firm.  The  bank  was  wound 
up.  and  the  merchant  and  his  partner 
each  became  insolvent;  the  London 
firm  holding  at  the  time  of  the  wind- 
ing-up bills  to  the  amount  of  £19,000, 
and  the  bank  having  parted  with  the 
bills  for  £20,000  : 

Held,  that  under  the  circumstances 
the  bills  were  not  accommodation  bills, 
and  that  the  trustees  of  the  London 
firm  were  entitled  to  prove  for  the 
£19,000  in  the  winding-up: 

2.  Heldy  .also,  that  the  principle  as  to 
proving  for  cross  accommodation  bills 
does  not  apply  when  the  bills  are  in  the 
hands  of  tlurd  parties. 

8.  The  trustees  of  the  London  firm  had 
sent  in  a  previous  claim  to  prove  for 
£6,000,  taking  that  amount  as  the  bal- 
ance between  the  bills  for  £26,000  and 
the  bills  for  £20,000,  and  not  being 
aware  that  the  bank  had  parted  with 
the  bills  for  £20,000.  At  the  time  of 
the  previous  claim  the  trustees  held 
securities  which  had  since  been  realized 
by  them : 

Held,  that,  notwithstanding  the  pre- 
vious claim  made  by  mistake,  the  trus- 
tees might  prove  for  the  £19,000;  and 
that  the  claim  would  be  considered  as 
made  when  the  previous  claim  was 
made,  so  that  the  trustees  representing 
the  London  firm  were  not  bound  fo 
give  credit  for  the  money  received  by 
realizing  the  security.  MaUer  of  Coma, 

669 

4.  Sale   of  property    not    in    existence. 

116  noU, 

See  AoKNT,  661. 

Bankruptcy,  619. 
Carrier,  26,  87  note. 
Reformation  of  Contracts,  706. 
Wills,  617. 
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MONEY  HAD  AND  RECEIVED. 
See  Peinoipal  and  AoKirT,  129. 

MORTGAGE,  CHATTEL. 
See  F1ZTUEK8,  601,  606  noU, 

MULTIFARIOUSNESS. 
See  Stockholdkb,  64ft. 

N 

NAVIGABLE  RIVER. 

1    Right  of  riparian  proprietor  on  or  to 

water  in.  24  note. 

Right  to  use  for  sewerage.      26  note. 


NECESSITY. 
See  Insurance,  Marine,  288. 

NEGLIGENCE. 

.  A  public  footway  crossed  a  railway  on 
a  level.  The  plaintiff  while  crossing 
on  the  footway  in  the  evening,  after 
dark,  was  knocked  down  and  injured 
by  a  train  of  the  defendants  on  the  cross- 
ing. He  stated  in  evidence  at  the  trial, 
that  he  did  not  see  the  train  until  it 
was  dose  upon  him ;  he  saw  no  lights 
on  the  train  and  heard  no  whistling. 
He  stated  also,  that  he  did  not  hear 
any  caution  or  warning  given  to  him 
by  any  servant  of  the  company.  The 
driver  and  fireman  of  the  engine  were 
called  on  behalf  of  the  company,  and 
stated  that  there  were  lamps  on  the 
engine  and  train,  which  were  lighted  in 
due  course  on  the  night  in  question, 
at  the  commencement  of  the  journey, 
and  which,  if  lighted,  could  be  seen  for 
a  considerable  distance   by  any  one 


standing  at  the  crossing.  A  porter  in 
the  defendants'  employ  also  stated  that 
he  had  seen  the  plamtiff  at  the  crossing 
on  the  night  in  question,  and  tiad 
called  to  him  not  to  croes. 

The  judge  at  the  trial  ruled  that  there 
was  evidence  to  go  to  the  jury  of  negli- 
gence on  the  part  of  the  defendants 
which  caused  the  injury  to  the  plaintiff': 

Hddy  on  a  bill  of  exceptions,  by 
Bramwell,  B.,  Mellor,  J.,  Pollock  and 
Amphlett,  BB.,  (Cockbnrn,  C.J.,  and 
Cleasby,  B.,  dissenting),  that  there  waa 
no  eviaence  of  negligence  to  go  to  the 
jury.     EUu  v.  Great  Weelem,  eU.    293 

2.  The  defendants  were  a  corporate  body, 
in  whom  were  vested,  by  the  Thames 
Navigation  Act,  1866  (29  <fe  80  Vict  c. 
89),  certain  powers  and  authorities  for 
the  preservation  and  improvement  of 
the  stream,  bed,  and  banks  of  the  up- 
per part  of  the  Thames,  includiug  all 
powers  and  authorities  before  that  act 
vested  in  the  commissioners  appointed 
for  the  purposes  of  the  upper  navigation 
of  the  Thames  under  earlier  statutes. 
From  these  statutes  it  appeared  that  , 
there  were  originally  towing-paths  on 
the  river  banks,  the  owners  of  ^ich 
took  tolls  for  the  right  of  passing  along 
them,  and  that  by  such  statutes  the 
commissioners  liad  extensive  powers  of 
supervision  and  control  over  the  towing- 
paths  and  of  regulating  the  toll  to  be 
taken.  They  subsequently  acquired  by 
the  statutes  power  to  purcnase  and  take 
lands  compulsorily,  and  to  execute 
works  for  the  purposes  of  the  naviga- 
tion ;  and  by  the  act  of  28  Geo.  8,  c. 
61,  s.  6,  were  authorized  themselves  to 
take  toll  for,  amonest  other  things,  the 
towing-paUis  purchased  or  hired  by 
them.  By  85  Geo.  8,  c.  106,  ss.  18,  28, 
they  obtamed  power  to  execute  any 
works  or  repairs  that  they  thought 
needful  or  proper,  and  to  pay  for  them 
out  of  the  rates  and  tolls,  and  also  to 
make  and  establish  a  continued  horse 
tovring-path  thronghout  the  navigation, 
and  to  purchase  land  for  that  purpose. 
By  the  Thames  Navigation  Act,  1866, 
the  defendants  were  authorized  to  take 
tolls  and  apply  their  funds  to  the  ex- 
penses of  the  repair  of  the  works 
vested  in,  acquired  by,  or  constructed 
by  them  under  the  act,  and  to  the  car- 
rying into  execution  of  the  purposes  of 
that  act  and  of  the  former  acts. 

In  consequence  of  a  part  of  the  tow- 
ing-path on  the  upper  navigation  of  the 
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Thimes  being  out  of  repair  and  givine 
way,  some  horeeB  of  the  plaintiff  wliich 
were  engaged  in  towing  a  barge  fell  into 
the  river  and  were  drowned.  The  de- 
fendants had,  in  porsnance  of  the  pow- 
ers Tested  in  them  in  1866,  made  a 
parol  arrangement  with  the  owner  of 
the  soil  of  the  towing-path  at  the  place 
in  question  for  the  use  of  such  towing- 
path,  at  an  annual  rent  Some  parts  of 
the  towing-path  along  the  river  had 
been  artificiallj  constructed  by  and  be- 
longed to  the  defendants,  and  the  use 
of  the  whole  of  Uie  remainder  had  been 
acquired  by  them.  They  were  in  the 
habit  of  taking  an  arapregate  toll  for 
Hie  use  of  the  whole  dT  the  navigation 
and  towing-path  at  Teddington  Lock, 
which  they  had  done  in  the  present  in- 
stance. The  plaintiff  having  brought 
an  action  against  the  defendants  for 
negligence  in  not  keeping  the  towing- 
path  in  repair: 

ffdd  (by  Blackburn,  Quain,  and 
Archibald,  JJ.,  and  Bramwell,  B., 
Cleasby,  R,  dissenting),  affirming  the 
judgment  of  the  court  below,  that  even 
assuming  that  no  obligation  was  cast 
upon  the  defendants  by  their  statutes 
to  repair  parts  of  the  towing-path  not 
constructed  by  or  vested  in  them,  so 
lone  as  Uiey  kept  the  towing-path  open 
and  took  toll  for  its  use,  they  were  un- 
der an  obligation  to  those  whom  they 
invited  to  use  it  to  take  reasonable  care 
either  to  see  thai  the  towing-path  was 
in  such  a  state  as  not  to  expose  those 
"using  it  to  undue  danger,  or  to  g^e  due 
warning  against  such  danger,  and  that 
no  dis£iction  could  be  made  in  this  re- 
spect between  such  parts  of  the  towing- 
path  as  were  natural  and  such  as  were 
artifidaL  Wuu^  v.  OonMennUon  of 
Thaam,  212 


Bf  Aonrr,  661. 

Cbdonal  Law,  (07,  610,  611  mtU, 

MAflmi  AND  SSEVANT,  186. 


NON-RESIDENT. 
/SSm  Jurisdiction,  661. 


NOTICE. 

1.  When  member  of  a  society  entitled  to 
notice  of  hearing  before  expulsion 
Wwd  V.  Wood,  872,  886  note. 

10  Eno.  Rep.  II3 


Bm  Animals,  884. 

Insubanox,  Mabinx,  240. 
Landlord  and  Tknant,  846, 


NOTICE  TO  QUIT. 
^Sm  Landlord  and  Tenant,  868. 


NUISANCE, 

1.  To  entitle  a  private  person  to  maintain 
an  acdon  for  a  thing  which  amounts  to 
a  public  nuisance,  he  must  show  that 
he  has  sustained  a  particular  damage 
or  injury  other  than  and  beyond  the 
general  injury  to  the  public,  and  that 
such  damage  is  direct  and  substan- 
tial. 

The  plaintiff  kept  a  coffee-house  in  ' 
a  narrow  street  near  Covent  Garden. 
The  defendants  carried  on  an  extensive 
business  as  auctioneers  in  the  same 
neighborhood,  having  an  outlet  at  the 
rear  of  their  premises  next  adjoining 
the  plaintiff's  nouse,  where  they  were 
constantly  loading  and  unloading  goods 
into  and  from  vans.  The  van9  Inter- 
cepted the  light  from  the  plaintiff's 
coffee-shop  to  such  an  extent  that  he 
was  obliged  to  bum  gas  nearly  all  "day, 
and  access  to  the  shop  was  oostructed 
by  the  horses  standing  in  front  of  the 
door,  and  the  stench  arising  from  their 
frequent  staling  there  rendered  the 
plaintiff's  dwelSng  incommodious  and 
uncomfortable: 

B^  that  the  evidence  disdoeed  such 
a  direct  and  substantial  private  and 
particular  damage  to  the  plaintiff  be- 
yond that  suffered  by  the  rest  of  the 
public,  as  to  entitle  him  to  maintain  an 
action. 

2.  The  declaration  alleged  that,  In  con- 
sequence of  the  nulMuce  complained 
of,  the  plaintiff's  premises  had  been 
rendered  **  unhealthy  and  Incommodi- 
ous" as  well  as  a  house  of  business  as 
also  as  a  dwelling-house : 

HM^  that  evidence  that  the  premises 
were  rendered  uncomfortable  by  reason 
of  the  offensive  smells  arising  from  the 
staling  of  the  horses  which  were  kept 
constantly  standing  opposite  to  them, 
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was  properly  admitted.    Smjamm  y. 
Starr,  281 

See  Injunotion,  686. 


OFFICER. 
See,  Tekbpabs,  468. 


PARENT  AND  CHILD. 

1.  When  agreement  to  pay  for  support  of 
valid  though  not  neceeearUy  to  oe  per- 
formed within  a  year.  KnowknanY. 
BlueU.  466,  468  fwU, 

See  DiYOKOK,  101. 


PARTNERSHIP. 

1.  By  articles  of  partnership  between  W. 
and  T.,  it  was  providea  thfit  all  the 
then  .esdsting  capital,  including  the 
premises  at  which  the  business  was  car- 
ried on,  should  belong  to  W.  W.,  by 
his  will,  appointed  T.  and  others  hu 
executors,  and  gave  his  executors  a  lim- 
ited power  to  carry  on  the  business. 
T.  alone  proved,  and  carried  on  the 
business  at  the  old  premises  and  com- 
mitted a  devcutavii  by  misapplying  some 
of  the  separate  property  of  W.  W.'s 
estate  was  insolvent,  and  was  being 
wound  up  in  Chancery.  T.'s  estate 
was  being  wound  up  under  a  liquida- 
tion by  arrangement  in  which  the  joint 
cEstate  of  the  late  firm  was  also  dealt 
with: 

Held,  that  a  proof  oould  be  sustained 
in  the  liquidation  on  behalf  of  W.'s 
estate  agamst  the  separate  estate  of  T. 
in  respect  of  the  devastavit,  iiotwith- 
standing  the  rule  against  a  partner  prov- 
ing agunst  the  separate  estate  of  his 
copartner.    Matter  of  WetteotL 

680,  683  naU. 

21  Four  firms,  F.  A  Co.,  M.  <b  Co.,  M.  <b 
It,,  and  A.  Ik  Co.,  associated  themselves 
in  a  trading  adventure,  under  an  agree- 


ment which  provided  "that  the  finance 
of  the  business  be  carried  on  by  accept- 
ances of  the  several  parties  interested 
as  may  from  time  to  tune  be  ammsed.* 
The  association  was  not  registered  nor 
was  its  existence  made  known  to  the 
world,  though  it  was  known  as  the  A. 
F.  Company  among  its  members.  The 
adventure  had,  before  the  assodatioa 
was  formed,  been  carried  on  by  F.  A 
Ca,  in  whose  name  it  conCinued  to  be 
carried  on.  An  order  having  been 
made,  for  winding  up  the  association, 
an  application  was  made  to  prove  on 
ten  bills  of  exchange,  drawn  oy  M.  & 
Co.  for  the  purposes  of  the  adventure, 
and  accepted  some  by  F.  A  Ca,  some 
by  M.  it  li.,  and  some  by  A.  it  Co. 

ffeld  (reversing  the  decision  ef  Ma- 
lins,  V.C.),  that  the  proof  could  not  be 
admitted,  for  that  the  biUs  bound  only 
the  individual  firms  by  which  they 
were  drawn  and  accepted.  Adamoma 
Fibre  Co,  684 

8,  Four  persons  carried  on  a  business  in 
partnership  under  a  deed  which  pro- 
vided that  the  death  of  a  partner  should 
not  dissolve  the  partnership,  but  that 
the  business  should  be  earned  on  by 
the  survivors  or  survivor,  and  the 
share  of  the  deceased  partner  ascer> 
tained  at  the  next  half-yearly  stock-tak- 
ing, and  paid  to  his  representatives  by 
instalments.  Two  of  the  partners  died, 
and  afterwards  the  survivors  became 
bankrupt.  No  steps  had  then  been 
taken  to  ascertain  tne  shares  of  the  ^ 
ceased  partners : 

Hdd  (affirming  the  decision  of  the 
Chief  Judge),  that  the  creditors  of  the 
four  partners  had  no  right  to  have  the 
joint  assets  of  the  four  which  remained 
in  epede  applied  first  in  payment  of  their 
debts.     Matter  of  Simpeom.  697 

4.  When  one  partner  not  properly  expelled 

from  want  of  notice ;  so  when  not  done 

bona  fide  ;  how  restored.   Wood  v.  W(mbL 

872,  885  note, 

See'PBISCKPAL  AND  AOSHT,  184. 


PARTY-WALL. 

.  The  plaintiifhaving  agreed  to  purchase 
two  adjoining  houses,  agreed  to  sell 
one  to  r.,  and  by  plaintiff's  direction 
that  house  was  conveyed,  in  1868,  to 
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p.  fand  by  P.  in  1866  to  the  defendant) 
in  lee,  the  description  being,  "  all  that 
dwelling-house  now  in  the  occupation 
of  P.,  together  with  the  walls  belong- 
ing thereto."  The  houses  were  in  a 
street,  and  were  built  up  to  the  foot- 
pavement  On  the  front  of  defendant's 
house,  adjoining  the  front  of  plaintiff's 
house,  was  a  sfight  projection  nine  feet 
wide;  in  the  middle  of  this  was  the 
doorway,  three  and  a  half  feet  wide, 
and  on  each  side  of  the  doorway  was 
a  pillar  supporting  a  shallow  portico ; 
oyer  the  doorway  was  a  window  of  the 
same  width,  and  above  that  a  string 
course  and  a  pediment,  all  symmetri- 
cally placed  on  the  nine-feet  projection. 
Inside,  the  party-wall,  dividing  the  two 
houses,  instead  of  being  coincident  with 
Uie  extremity  of  the  nine-feet  projection, 
was  in  a  direct  line  with  one  side  of  this 
doorway,  so  that  if  the  party- wall  had 
been  prolonged  in  a  straight  line  to  the 
street,  two  feet  eleven  mches  of  the 
width  of  the  projection,  which  included 
part  of  the  portico  and  of  the  pediment 
and  the  whole  of  one  of  the  pillars  sup- 
porting the  portico,  would  have  been 
on  the  plaintiff's  side  of  that  line ;  and 
on  the  inside  these  two  feet  eleven 
inches  which,  from  the  outside,  ap- 
peared to  be  part  of  defenduit^s  house, 
formed  part  of  one  of  the  rooms  of  plain- 
tiff's house.  The  defendant  having 
painted  the  two  pillars,  the  portico,  and 
the  whole  of  the  pediment,  which  were 
stucco,  but  had  never  been  before 
painted,  plaintiff  brought  an  action  of 
trespass,  claiming  as  his  t^e  one  pillar, 
the  part  of  the  portico,  and  the  part  of 
the  pediment  and  string  course  over 
the  pillar,  all  of  which  were  on  the 
plaintiff's  side  of  the  line  marking  the 
middle  of  the  party-wall.  On  the  i3>ove 
facts,  the  court  JuKVlng  power  to  di^w 
inferences  of  fact : 

MAi  (reversing  the  judgment  of  the 
Queen's  Bench),  that  the  parts  in  ques- 
tion were  parts  of  the  defendant's  house. 
Vny,  Clarke,  178 


PAUPERS. 

1.  The  2d  section  of  8  A  4  "^ct  &  64, 
provides  that  in  the  case  of  a  pauper 
criminal  lunatic  removed  to  an  asvlum, 
an  order  of  justices  may  be  made  on 

•    the  guardians  of  the  umon  comprising 


the  parish  of  the  lunatic's  settlement  to 
pay  a  weekly  sum  for  the  maintenance  ' 
of  such  lunatic  in  the  asylum. 

2.  A  criminal  lunatic  having  been  re< 
moved  to  a  private  asylum  under  a 
warrant  of  the  Secretary  of  State,  in 
pursuance  of  8  <&  4  Vict.  c.  54,  the 
guardians  of  the  L.  union,  to  which  the 
lunatic  was  chargeable,  paid  to  the  pro- 
prietor of  such  asylum  the  sum  of  16«.  a 
week  for  the  maintenance  of  the  lunatic 
for  fourteen  years;  but  they  subse- 
quently gave  notice  to  the  proprietor 
tnat  they  should  not  in  future  pay 
more  than  lU.  Id.  a  week.  To  this 
reduction  he  refused  to  assent.  The 
lunatic  continuing  in  the  asylum,  the 
proprietor  brought  his  action  against 
the  guardians  to  recover  for  the  main- 
tenance of  the  lunatic  at  the  rate  of  16«. 
a  week.  It  was  not  shown  that  there 
ever  had  been  an  order  of  justices  under 
8  4  4  Vict  c.  54,  s.  2,  as  to  the  nuun- 
tenance  of  the  lunatic : 

Beld,  reversing  the  dedsion  of  the 
court  below,  that  it  could  not  be  in- 
ferred that  the  guardians  had  ori^ally 
entered  into  a  contract  to  pay  for  the 
lunatic  at  the  rate  of  16ii.  a  week  until 
she  should  be  removed  from  the  asy- 
lum, nor  could  it  be  presumed  that  an 
order  of  justices  had  been  made  under  8 
^  4  Vict  c.  64,  s.  2,  upon  the  guardians 
to  pay  that  sum.  Pigge  T.  UuartUam 
of  Lctnyxter  Union,  208 


PAYMENTS. 
Bee  AppftorsiAnoN  or  Patmxmt,  868. 


PENALTY. 
See  Damaoi8»  128. 


PEBBORMANCK 

1.  How  tar  excused  by  fire  inevitable  ac- 
cident or  act  of  God  111  t 


See  Vkndob  amd  Vindcb,  8h). 
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PERSONAL  ESTATE. 
See  Will,  681. 

PIAZZA. 
See  Pabty-Wall,  178. 

PLEADING. 
See  Stookholdkr,  64Q. 

PLEDGE. 
See  Fa0tob8»  249. 

PORTICO. 
See  Pa&tt-Wall,  178. 

POSTAL  CARD. 
See  Libel,  226. 

POWER. 
/8^  Will,  682. 

PRINCIPAL. 
iSiM  Cbdonal  Law,  606w 

PRINCIPAL  AND  AGENT. 

L  The  pUintiff  authorized  defendant,  as 
his  broker,  to  negotiate  for  the  pur- 
chase of  a  particular  ship  on  the  basis 
of  an  oflfer  of  £9,000,  but  eventually 


the  ship  was  purchased  through  defen- 
dant for  £9,260.  Prior  to  the  sale,  an 
arrangement  had  been  made  between 
the  vendor  and  a  broker,  S.,  that  if 
S.  could  sell  the  ship  for  more  than 
£8,600  he  might  retain  for  himself  the 
excess ;  and  it  was  arranged  between  S. 
and  defendant,  without  the  knowledge 
or  sanction  of  i;t!^tiff>  that  defendant* 
should  receive  from  8.  a  portion  of  each 
excess;  and  accordingly  ddfendant  re- 
ceived £226,  part  of  Uie  excess  over 
£8,600.  On  discovering  this,  the  plain- 
tiff brought  an  action  for  money  had 
and  received  for  the  £226.  In  addition 
to  the  above  facts,  the  jury  found  that 
defendant  was  the  agent  of  plaintiff  to 
'  purchase  the  ship  as  cheaply  as  she 
could  be  got,  and  that  plamtiff  could 
have  got  her  cheaper  but  for  the  ar- 
rangement between  the  vendor  and  S. : 
Ja^f  that  the  action  would  lie.  Mor- 
(Mm  V.  Thompeon,  129 


2.  In  an  action  against  a  railway  com- 
pany for  the  loss  of  a  parcel  containing 
money,  the  defendants  pleaded  the  Car- 
riers Act,  and  plaintiffis  replied  that 
the  parcel  was  lost  by  the  felonious  act 
of  one  of  the  company's  servants.  It 
was  proved  that  the  parcel  was  sent 
on  Wednesday,  the  27th  of  Julv,  by 
the  defendant^  railway,  addressed  to  a 
clerk  of  plaintiffs  at  U.,  where  there 
was  a  station  on  defendants'  railway. 
That  the  parcel  was  not  delivered,  and 
on  the  same  day  H.,  a  porter  in  the 
defend&nts'  service  at  U.  station,  dis- 
appeared. A  superintendent  of  police 
at  U.  gave,  after  objection  by  defen- 
dants, uie  following  evidence :  ''  I  know 
P.,  the  staUon-master  at  defendants^ 
ndlway  station  at  U.  In  consequence 
of  a.  communication,  I  went  to  him  on 
Saturday,  the  dOth  of  July.  He  told  me 
that  H.,  a  parcel  porter,  had  absconded 
from  the  service ;  that  a  money  parcel 
was  misaing,  and  he.  P.,  suspected  H. 
had  taken  it;  would  I  (the  witness) 
make  inquiries  after  himf  A  verdict 
having  passed  for  plaintiffs : 

Eddy  that  the  evidence  was  rightly 
admitted :  for  that  it  must  be  taken 
that  the  station-master,  being  the  per- 
son in  charge  there,  had  authority  from 
the  defendants  to  set  the  police  m  mo- 
tion, and  that  what  he  said  pertinent 
to  the  occasion,  when  acting  within  the 
scope  of  his  authority,  was  evidence 
against  the  defendants.  KiriataU,  etc., 
V.  Fumtie,  etc,  118 


TSVEX. 


901 


3.  An  agent  for  sale  who  takes  an  Inter- 
est in  a  purchase  negotiated  by  himself 
is  bound  to  disclose  to  his  principal  the 
exact  nature  of  his  interest ;  and  it  is  not 
enough  merely  to  disclose  that  he  has 
an  interest,  or  to  make  statements  such 
as  would  put  the  principal  on  inquiry. 
In  such  a  case  the  burden  of  proving 
that  a  full  disclosure  was  made  lies  on 

-  the  agent,  and  is  not  discharged  merely 
bv  the  iEgent  swearing  that  he  did  so, 
if  his  evidence  is  contradicted  by  the 
plaintiff  and  not  corroborated.  Jjunne 
V.  Bnglith.  887 


4.  H.  F.  A  Co.  were  merchants  in  Lon- 
don, and  defendant  was  a  partner  in  the 
firm  of  H.  B.  A  Co.,  carrying  on  busi- 
ness at  Rangoon.  Goods  were  supplied 
by  plaintiff  to  H.  F.  A  Co.,  on  their 
order,  given  in  consequence  of  an  ar- 
rangement between  the  two  firms,  as 
disclosed  in  letters,  that  H.  F.  <fc  Co. 
^ould  "purchase"  and  send  out  goods 
on  "  the  joint  account^  of  the  two  firms, 
2  per  cent,  to  be  charg^  on  the  invoice 
by  tiie  London  firm,  and  6  per  cent,  by 
the  Rangoon  firm,  including  guarantee. 
Plaintiff  had  no  knowled^  of  defen- 
dant, or  that  the  Rangoon  firm  were  in 
any  way  interested  in  the  transaction, 
until  after  the  goods  were  supplied : 

Held  (affirming  the  judgment  of  the 
Queen's  Bench),  that  defendant  was  not, 
as  an  undisclosed  principal,  a  party  to 
the  contract  under  which  the  goods 
were  supplied  by  plaintiff:  for  that, 
on  the  true  construction  of  the  corre- 
spondence, the  Rangoon  firm  did  not 
give  authority  to  the  London  firm  to 
establish  privity  of  contract  and  pledge 
their  credit  with  the  English  suppliers 
of  the  goods;  inaamuoi  as  the  pre- 
sumption, that  foreign  constituents  do 
not  give  the  English  commission  mer- 
chant any  authority  to  pledge  their 
credit  to  those  from  whom  the  com- 
mission merchant  buys  on  their  ac- 
count, applies  to  such  a  case.  HtUUm 
V.  BuOwsk.  184 

Bee  Agbmt. 

COBFOBAnOX,  672. 

Faotobs,  249. 

Mastkb  and  Slav  ant,  816. 


PRINCIPAL  AND  SURETY. 
See  Appropriation  op  Payments,  8G8. 


PRIVILEGED  COMMUNICA^ON. 
See  Libel,  225,  228. 

PROBATE  COURT. 
See  Wnx,  681. 

PROFITS. 
See  Pabtnxbsbif,  680,  688  note. 

PROPERTY. 

See  Extra  Allowance  or  Costs,  661,  669 
note, 

PUBLICATION. 

1.  When  service  by  invalid.     ChjAn  r," 
Adameon,  492,  602  note. 

IPURCHASER. 
See  Vendor  and  Vendee. 


RAILROAD. 

See  Carrier,  25,  87  note. 

RAILWAY  COMPANY. 

See  DiscovEBT,  462. 

Eminent  Domain,  88,  56  note 
FiZTUBCS,  601,  606  note. 
Neougence,  298. 
Principal  and  Agent,  118. 
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'     RATIFICATION. 
See  GoEPOBATiON,  896,  462  note. 


REAL  ESTATE. 


Bee  Lbgaot. 
Will,  681. 


RECEIVER, 

1.  Testator,  who  died  in  1844,  devised  to 
trustees  a  moiety  of  his  real  estates 
upon  trusts  for  his  son  for  life,  with  re- 
miunder  to  his  grandson  for  life  and  his 
sons  in  tail,  and  to  pay  all  his  debts 
and  sums  of  money  as  ne  should  owe 
at  the  time  of  his  decease,  whether  by 
wav  of  mortgage,  bond,  or  otherwise, 
including  a  sum  of  £8,000  charged 
upon  the  estates ;  add  he  directed  that 
the  rents  and  profits  of  the  estates 
should  be  received  by  the  trustees  and 
be  applied  in  liouidation  of  the  debts 
until  the  whole,  mcluding  the  £8,000, 
shoidd  be  paid  ;  that  no  person  to  whom 
any  estate  for  life  or  in  tail  was  limited 
should  be  entitled  to  the  rents  and  prof- 
its until  the  estates  were  totally  disen- 
cumbered and  clear  of  debts ;  and  that 
the  trustees  should  invest  the  moneys 
which  might  come  to  their  hands  upon 
good  security  at  interest  until  th^  same 
should  be  applied  in  payments  under 
the  trusts.  A  receiver  had  been  ap- 
pointed. The  whole  of  the  debts  had 
been  paid  excepting  the  X8,000,  by 
sales  of  parts  of  the  estates  under  or- 
ders of  the  court,  and  there  was  an  ac- 
cumulation fund  in  court  sufficient  to 
pay  the  £8,000.  On  adjourned  sum- 
mons: 

Heldt  that  the  receiver  must  be  dis- 
charged, and  the  tenant  for  life  be  let 
into  possession  of  the  estates.     Tewart 

'  y.  Lawton,  805 


RECORD. 
See  FiZTUBES,  601,  606  note, 

REDEMPTION. 
See  Trust  and  Tbustkes,  676. 


REFORMATION  OF  CONTRACTS. 

[.  A  testator  who  died  in  1760,  made  a 

general  devise  of  freeholds  and  oopy- 
olds  to  his  daughter  in  tail.  Ms 
grandson  was  in  1788  admitted  to  the 
copyholds  as  tenant  in  tail,  and  was 
proved  to  have  been  in  1833  in  posses- 
sion of  the  copyholds  and  of  certain 
freeholds  then  held  therewith.  He 
.made  a  will  purporting  to  devise  these 
freeholds  and  copyholds,  and  died  in 
1840.  His  brother  and  heir  in  1841 
executed  a  deed  purporting  to  be  for  the 
purpose  of  barring  any  estates  tail  in 
the  freeholds,  whereby  he  conveyed  the 
freeholds  to  the  devisee  under  the  will, 
and  covenanted  to  surrender  the  copy- 
holds. This  deed  was  not  enrolled,  but 
the  devisee  was  admitted  to  the  copy- 
holds. The  devisee  died  intestate,  and 
his  brother  succeeded  him  as  his  heir, 
and  made  a  will  purporting  to  devise 
the  freeholds  and  the  copyholds  in 
fifths,  the  plaintiff  taking  one-fifth  and 
the  defendant  another  fifth.  The  de- 
fendant afterwards  agreed  to  buy  the 
plaintiff's  one-fifth,  and  a  conveyance 
was  made  by  her  conveying  to  the  de- 
fendant her  one-fifth  and  aU  her  estates 
and  shares  in  the  land,  neither  of  them 
being  aware  of  the  earlier  title.  Four 
years  afterwards  the  deed  purporting 
to  bar  the  estate  tail  was  found,  and 
thereupon  the  defendant  reouested  the 
plaintiff,  who  was  heir  in  tail  of  the  ori- 
ginal testator,  to  confirm  the  sale,  and 
sent  to  her  the  draft  of  a  deed  reciting 
that  the  original  testator  was  seised  in 
fee  of  the  freeholds  and  devised  them, 
and  that  she  was  tenant  in  tail.  She 
then  filed  a  bill  to  have  her  conveyance 
set  aside  and  to  be  declared  tenant  in 
tail  of  the  freeholds  : 

Beld^  that  the  conveyance  by  the 
plaintiff  of  the  fee  in  the  whole  when 
she  had  intended  to  convey  one-fifth 
only  might  embarrass  her  in  proceeding 
at  law,  and  that  this  court  must  deter- 
mine the  question ;  but 

Held,  that  the  plaintiff  was  bound  to 
show  that  the  original  testator  was 
seised  in  fee  of  the  freeholds  claimed 
by  her,  and  that  as  she  had  not  done 
so,  her  bill  must  be  dismissed : 

Held,  that,  under  the  circumstances, 
the  sending  by  the  defendant  of  the 
draft  deed  stating  that  the  original  tes-' 
tator  was  seised  in  fee  was  not  an  ad- 
mission by  the  defendant  of  the  fact. 

The  effect  of  admissions  discussed. 
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The  defendant  had  conveyed  his  es- 
tate to  mortgagees : 

Heldy  that  they,  as  purchasers  for  yal- 
nable  condderation  without  notice, 
oonld  not  be  interfered  with.    BidUy  t. 


REMAINDERMAN. 
See  RicKivsB,  806. 

RENEWAL. 
Bee  LxABB,  700. 

RENTS  AND  PROFITa 

.  Under  the  SetUed  EsUtes  Act  (19  A 
20  Vict.  c.  120),  s.  28,  money  arising 
from  timber  cut  nnder  an  order  of  the 
court  was  ordered  to  be  expended  in 
erecting  new  farm  buildings  and  other 
permanent  improvements  of  the  prop- 
erty.   MaUer  of  NewmafC%  StiaU.   666 

/8m  PabtnirshIp. 


RES  GESTiE. 
Bee  Fkdkjipal  and  Agkht,  118. 

RESCISSION. 

Bee  VsNDOB  and  Vendu,  810. 
Stooxholdkbs,  819. 

RESTRAINT  OF  PRINCES. 
Bee  Insubanoi,  Mabinx,  288. 

RESTRAINT  OF  TRADE. 
Bee  IxxiGAL  Comtbaot,  882,  886  note. 


REVOCATION. 
Bee  Wulb,  517,  682. 

RIVER 
Bee  Navioablb  Rzvkb,  24 

•      8 

SALE. 

1.  Of  property  not  in  ezbtenoe.  116  tiete. 

Bee  Vbvdob  and  Vxndki,  819. 

SALE  TO  ARRIVE. 
See  VxNDOB  and  Vbndki,  110,  116,  mle, 

BCIENTSR. 
Bee  Andcais,  884. 

SECURTtT. 
Bee  LixN,  690. 

SERVICE. 

1.  When  judgment  not  founded  on  per- 
sonal service  in  rem  only.    Copin  v.  Ad- 
492,  602  noie. 

Bee  Jubisdiotxon,  661. 


SETTLEMENT. 

1.  A  widow  entitled  to  a  life  interest  in 
a  fund,  and  also  to  a  moiety  of  the  cap- 
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ital  Bubjeot  to  her  own  life  interest^ 
married  aeain.  By  the  settlement  on 
the  second  marriage  hv  life  interest 
was  settled,  and  she  and  her  intended 
husband  covenanted  to  settle  property 
to  which  she  or  he  in  her  right  should, 
during  the  coverture,  become  entitled  : 
HeElf  that  the  words  of  futurity  were 
satisfied  in  respect  of  the  husband's  in- 
tereat,  and  that  the  moiety  of  the  fund 
was  subject  to  the  covenant.  Matter 
of  Vianft  JBstats.  755 


SEWER. 
8$e  Navigable  Rivxa,  25  note, 

SLANDER. 

.  The  defendants  fialsely  and  without 
lawful  occasion,  published*  a  statement 
disparaging  the  qnalitv  of  the  plain- 
tiflr  gwKls,  and  special  damage  re- 
sulted from  the  publication : 

Heldf    actionable.     Western,    etc.,  v. 
Lowes,  etc  891 

See  Libel. 


SHIPS  AND  SHIPPING. 

See  AniQEALTT. 
Chartbkpabtt. 
iMMmAxoyB,  Marine. 


SOCIETY. 

1.  When  member  of  not  properly  ex- 
p^ed  and  how  restored  to  membership. 
Wood  y.  Wood.  372,  885  note. 

Sae  Benefit  Societt,  551. 


SPECIFIC  PERFORMANCE. 
See  Vendor  and  Vendee,  145. 


STOCKHOLDERa 

1.  A  company  was  formed  in  1871  with 
a  capital  divided  into  shares  of  £5 
each.  The  capital  not  havins  been  all 
taken  up,  the  directors  passed  a  resolu- 
tion that  each  of  the  exising  share- 
holders should  have  the  option  of  tak- 
ing the  unissued  shares  at  £1  each  in 
proportion  to  his  holding.  Allotments 
were  made  of  shares  in  pursuance  of 
this  resolution  to  various  persons,  in- 
cluding B. ,  one  of  the  directors.  After- 
wards it  was  discovered  that  the  trans- 
action was  ultrd  vires,  and  the  directors 
passed  a  resolution  rescinding  their 
previous  resolution  and  the  allotments, 
and  B.'s  name  was  never  placed  on  the 
register  of  shareholders  in  respect  of 
them.  The  company  having  been 
wound  up  compulsorily : 

Held,  that  the  rescission  was  valid, 
and  that  B.  was  not  a  contributory  in 
respect  of  the  shares  so  allotted  to  him. 
Bameifs  Case.  819 

2.  A  bill  was  filed  agidnsfa  railway  com- 
pany by  a  creditor  and  shareholder  of 
the  company  on  behalf  of  himself  and 
aU  other  creditors  and  shareholders, 
and  stated  that  under  an  act  of  Parlia- 
ment the  company  was  to  transfier  its 
property  to  another  railway  company, 
and  be  dissolved,  the  purchasing  com- 
pany issuing  to  the  selling  company 
stock  to  a  large  amount ;  that  the  pro- 
ceeds of  the  sale  of  the  stock  were  to 
be  applied  by  the  selling  company  in 
discharge  of  certain  liabuities,  and  the 
surplus  was  to  be  divided  between  the 
creditors  and  preferential  shareholders ; 
that  the  selling  company  had  transfer- 
red its  property,  but  had  not  paid  its 
creditors  or  shareholders ;  and  the  bill 
prayed  that  the  company  might  be 
wound  up  and  the  accounts  taken : 

ffeld  (afBrming  the  order  of  Malins, 
V.C),  that  a  demurrer  to  the  bill  for 
want  of  equity  would  not  lie ;  but 

.  ffeld,  that  the  biU  was  demurrable  for 
multifariousness  and  misjoinder,  by 
reason  of  the  adverse  intOTesta  of  the 
preferential  and  ordinary  shareholders,  • 
and  a  demurrer  ore  temts  allowed. 
Ward  V.  SUtinffbofime.  545 

.  In  March,  1865,  G.  was  asked  by  the 
board  to  become  a  director  of  a  lim- 
ited company.  He  attended  two  board 
meetings  in  March  and  April  and 
signed  the  attendance  book.  He  also 
saw  and    permitted  to  be    issued   in 
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April,  for  the  purpoee  of^raUing  farther 
capital,  a  prospeotue,  in  which  hie 
name  appeared  as  a  director  of  the 
company.  On  the  4th  of  May  6.  wrote 
to  say  tnat  as  his  name  had  been  of  no 
assistance  to  the  company  he  would 
withdraw.  Od  being  afterwards  asked 
by  the  secretary  to  qualify  as  director, 
he  wrote  on  the  2d  of  June*  to  say  that 
if  the  secretary  con^dered  he  (U.)  re- 
muned  as  director  of  the  company, 
he  (G.)  begged  leave  again  to  with- 
draw ;  and  that  he  had  no  intention  of 
departing  from  his  letter  of  earlier  date. 
O.  never  received  any  director's  fees ; 
he  did  not  expressly  agree  to  take,  nor 
did  he  apply  for  any  shares,  a^d  none 
were  ever  allotted  to  him ;  nor  was  any 
further  step  taken  until  the  winding-up 
of  tlfe  company  in  1870.  No  appUca- 
tion  was  made  against  G.  in  the  winding- 
up  until  the  year  1874. 

The  court  having  found  upon  the 
£Eust8  that  G.  never  nad  a  fixed  inten- 
tion of  becoming  a  director,  though  for 
some  weeks  he  was  so  called : 

i.  Held  (independently  of  the  lapse  of 
time),  that  G.  was  not  liable  to  be 
placed  on  the  list  of  contributorles  for 
the  qualification  number  of  shares; 
and  summons  of  official  liquidator,  seek- 
ing to  have  him  settled  on  the  list, 
dismissed,  but  without  costs.  Qreerit 
Can,  748 

8u  Corporation,  896,  462  Moto,  672. 


SURROGATE'S  COURT. 
See  Will,  681. 

SURVIVOR. 

See  Partnership,  680,  688  note. 
Partnership,  697. 

T 

TAXES. 
See  Landlord  and  Tenant,  886. 

TENANT  FOR  LIFE. 
See  Receiver,  806. 

10  Eng  Rep.         114 


TENDER. 
See  Vendor  and  Vendee,  819. 

THEFT. 
Bee  Admtraltt,  172. 


TITLE. 

1.  At  the  time  of  the  presentation  of  a 
petition  for  liquidation  by  arrangement 
certain  butts  of  whiskey  which  had 
been  sold  by  the  debtors  to  the  appel- 
lante  were  lying  in  the  bonded  ware- 
house of  a  third  person  at  Leith,  in  the 
name  of  the  debtors.  No  delivery  or- 
der had  been  g^ven  to  the  purchasers 
before  the  fili^  of  the  petition,  and 
they  were  ignorant  in  what  warehouse 
the  whiskey  was  lying : 

Hdd  (reversing  the  decision  of  the 
Chief  Judge  in  Bankruptcy),  that  the 
principle  of  Ez  parte  Wat£ins  applied, 
and  that  the  custom  of  the  spirit 
trade  excluded  the  reputation  of  own- 
ership, although  the  whiskey  was  in  tiie 
warehouse  of  a  third  party  and  not  in 
•  that  of  tiie  vendors : 

2.  ffeldy  also,  that  the  fact  of  the  delivery 
-  order  not  having  been   given    to  the 

purchasers  before  the  commencement 
of  the  liquidation  did  not  raise  a  rep- 
utation of  ownership  in  the  vendors. 
MaUer  of  Vauz,  618 

/S!m  Bankruptot,  678. 
Fraud,  626. 


TRESPASS. 

.  The  members  of  a  highwav  board  upon 
an  allc»nition  that  a  path  across  the 

Elaintiffs  field  was  a  public  highway, 
y  a  resolution  passed  at  a  board  meet- 
ing, directed  their  surveyor  to  remove 
an  obstruction  placed  across  it  by  the 
plainti£  The  following  day  they  gave 
tiim  an  order  in  writing  to  the  same 
effect.  He  removed  the  obstruction  ac- 
oordingly,  and  the  plaintiff  thereupon 
brought  an  action  of  trespass  against 
the  members  of  the  board  who  had  con- 
curred in  the  resolution  and  the  sur- 
veyor. There  was  no  evidence  that  the 
path  in  question  was  a  highway : 
Held  (by  Pigott  and  Cleasby,  BB., 
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Kelly,  O.B.,  dlBsenting),  that  the  Ac- 
tion was  nudntainable. 

a.  By  Pigott  and  Cleasby,  BB. :  First, 
that  the  resolution  was  nnlawfol  alto- 
gether inasmuch  as  it  was  beyond  the 
province  of  the  highway  board,  as  a 
corporate  body,  to  determine  whether 
the  path  was  a  highway  or  not,  and  to 
direct  the  removal  of  an  obstruction, 
and  that  the  members  who  concurred  in 
the  resolution  were  therefore  personally 
liable. 

8.  Secondly,  that  the  circumstance  that 
the  surveyor  was  by  26  A  26  Vict.  c. 
61,  s.  16,  bound  to  obey  the  ordei^s  of 
the  board  did  not  excuse  him  if  in 
obejring  thdr  orders  he  did  an  unlaw- 
ful act 

4.  By  Kelly,  C.B. :  first,  that  the  action 
should  kiave  been  brought  against  the 
board,  the  resolution  and  order  having 
been  corporate  acts  and  within  the 
competence  of  the  board  to  perform,  as 
being  charged  with  the  duty  of  m^n- 
tidning  the  highways  of  their  district 
,in  repair. 

6.  Secondly,  that  the  surveyor,  being 
bound  by  statute  to  obey  the  orders 
of  the  board,  was  exempt  nrom  liability 
as  beinff  a  mere  ministerial  officer. 
im  V.  Sdwkir,  468 


TRUST. 

1.  When  words  of  will  create  a  precatory 
trust  786,  740  note 

See  Gift,  788,  799  note. 


TRUST  AND  TRUSTEES. 

1.  An  estate  subject  to  a  mortgage  was 
vested  in  C.  upon  trust  to 'set  apart  out 
of  the  rents  a  fixed  yearly  sum,  out  of 
which  he  was  to  pay  the  interest  on 
the  mortgage  and  accumulate  the  resi- 
due as  a  smking  fund  to  pay  off  the 
;iruicipaL  In  June,  1864,  the  interest 
btiing  in  arrear,  the  mortgagees  adver- 
ts sod  the  property  for  sale.  C.  there- 
upon applied  to  F.  to  pay  off  the  mort- 
gagees and  take  a  transfer,  which  he 
to  do.     The  mortgagees  would 


not  stop  th^  sale  unless  the  whole  ar- 
rear of  interest  and  their  costs  were 
paid  them,  which  F.  at  once  did ;  and 
ne  subsequently  paid  them  the  interest 
down  to  September,  1864.  The  trans- 
fer was  not  made  till  August,  1866, 
and  it  purported  to  transfer  the  prin- 
cipal sum  with  interest  only  from 
September,  1864.  A  contemporaneous 
deed  was  executed  by  whidi  G.  pur- 
ported to  charee  the  estate  with  the 
payment  of  a  prmcipal  sum  made  up  of 
the  payments  by  F.  in  1864,  and  the 
costs  and  interest  thereon.  It  was  ad- 
mitted that  this  deed  was  invalid,  as 
beiuff  beyond  the  powers  of  the  trustee. 
A  bm  for  redemption  having  been  filed 
by  the  beneficial  owners: 

ffeld  (reversing  the  decision  of  Hall, 
y.C),  that  F.  was  entitied  to  char^ 
in  his  accounts  the  sums  paid  by  him  m 
1864  for  interest,  notwithstanding  the 
form  of  the  deeds  of  1866,  and  the  fuct 
that  C.  was  euilty  of  a  breach  of  trust 
in  allowing  the  interest  to  be  in  arrear. 
-CottreU  V.  Fumey,  676 

2.  When  receiver  diachai^ged  and  cetiui 
que  trust  put  in  possession  of  trust 
estate.     Tewart  v.  Lawson.  806 

8.  Trustees  purchasing  from  self  indnd- 
ing  directors  of  a  corporation.  676  noU, 

See  BaNKFiT  Societt,  661. 
RxoxnrxR,  806. 
RsifTB  AND  Pbofits,  666. 


ULTRA  VIRES. 

See  CoapoBATiON,  896,  462  note,  672. 
Stogkholdxhs,  819. 


UNDERLEITINO. 
See  Lease,  70a 

V 

VARL^CE. 
See  Nuisance,  281. 
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VENDOR  AND  VENDEE. 

1.  Where  there  is  a  contract  for  the  sale 
of  goods  to  be  deliyered  by  instalmeDts, 
the  price  of  each  inBtalment  being  pay- 
able on  delivery,  and  the  bnyer  does 
not  pay  for  one  instalment  under  snch 
circomstanoes  as  to  ciTe  the  seller  rea- 
sonable ground  for  Delievinff  that  he 
will  be  nnable  to  pay  for  Sie  instal- 
ments to  be  deliyered  in  fatore,  and 
that  he  does  not  intend  to  ^  on  with 
the  «ontract»  th^  seller  is  justified  in  re- 
pudiating the  contract  Moamer  t. 
Benutem.  819 

2.  Certidn  leasehold  premises  were  pat 
np  for  sale  by  aacnon  on  the  follow- 
ing, amonffst  other,  conditions:  "The 
abstract  of  title  shall  conmience  with 
an  indenture  of  underlease,  dated  the 
Ist  of  May,  1869,  being  a  lease  from 

'  W.  S.  to  W .  B.  8.  for  a  term  of  four- 
teen years  less  two  days,  from  Lady 
Day,  1869,  and  it  shall  form  no  objec- 
tion to  the  title  that  such  indenture  Is 
an  underlease ;  and  no  requisition  or  in- 
quiry shall  be  nuule  respecting  the  titie 
of  the  lessor  or  his  superior  landlord, 
or  his  right  to  grant  such  underlease/' 
The  defendant  having  agreed  to  pur- 
chase the  premises,  discovered  that  W.* 
S.  had  previously  to  the  Ist  of  May,  1869, 
mortgi^^  the  premises.  The  defen- 
dant objected  that  the  leeal  estate  being 
outstanding,  W.  S.  had  no  power  to 
grant  the  lease  of  the  Ist  of  May : 

Beld,  that  the  defendant  was  not  pre- 
cluded by  the  condition  from  taking 
the  objection;  and  that  he  was  not 
bound  to  complete  the  purchase.  Wad- 
deli  y.  Wolfe,  146 

8.  The  plidntiff  aiid  defendant  entered 
into  an  agreement  in  March,  whereby 
defendant  agreed  to  sell  and  plaintiff 
to  purchase  "  200  tons  of  regent  pota- 
toes CTOwn  on  land  belonging  to  defen- 
dant In  W.,  at  rate  of  £3  10«.  6dl  per 
ton,  to  be  delivered  in  September  or 
October,  and  paid  for  as  taken  away.** 
In  March  defendant  had  sixty-eight 
acres  ready  for  potatoes,  which  were 
sown,  and  were  amply  sufficient  to 
grow  more  than  200  tons  in  an  averaee 
year ;  but  in  August  the  potato  bli^nt 
appeared  and  the  crop  failed,  so  tnat 
the  defendant  was  able  to  deliyer  only 
80  tons.  The  plaintiff  haying  brought 
an  action  for  the  non-delivery  of  the 
other  120  tons: 


ffdd,  that  the  contract  was  for  a 
portion  of  a  specific  crop,  and  was 
within  the  principle  of  Taylor  v.  Cold- 
veU(ZK  A  Q.  at  pp.  888-884),  and 
the  contract  must  be  UJi&a  to  be  subject 
to  the  implied  condition  that  the  par- 
ties shall  be  excused,  if,  before  breach, 
performance  becomes  impossible  from 
the  perishing  of  the  thing  without  de- 
&ult  in  the  contractor.  Bowell  v. 
Ootgjkmd,  110,  116  mte. 

See  Fraud,  626. 
TiTLX,  618. 


VIS  MAJOR. 
See  Insubakob,  Mabinx,  288. 

W 

WAIVER. 
See  Afpxal,  78. 

WAR. 
See  Insuranox,  Maxinx,  288. 


WARRANTY. 

See  Chartxxpartt,  228. 
Insuranox,  Marinx,  169. 

VXNDOR  AlfX>  VXNDXX,  146. 


WILL. 

1.  The  deceased  sip^ned  her  will  in  the 
presence  of  one  witness.  On  the  entry 
of  the  second  witness  a  person  present 
directed  him  to  sign  his  name  under 
the  testatrix's  signature.  He  did  so, 
and  the  second  witness  also  subscribed 
the  wHL  The  deceased  was  in  the 
room,  but  said  no  word  during  the 
proceeding.  The  will  was  lying  on  the 
table  open,  and  headed  in  laige  charac- 
ters with  the  words,  "This  is  the  last 
will  and  testament  of,"  Ac  It  also  had 
a  full  and  formal  attestation  clause : 

Held,  that  the  deceased  acknowledged 
her  signature  in  the  presence  of  two 
witnesses.    Jngleaant  v.  Ingleeant,     626 
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S.  By  his  will  the  deceased  ordered  his 
debts  to  be  paid  and  a  portion  of  his 
real  estate  to  be  sold,  and  out  of  the 
proceeds  thereof  certain  legacies  to  be 
paid.  All  his  other  tenements  or  here- 
ditaments whatsoever,  in  remainder  or 
expectancy,  he  gave  and  devised  unto 
his  son  and  daughters  in  equal  pro- 
portion. No  direct  reference  was  made 
therein  to  personal  estate : 

Htld,  that  the  Court  of  Probate  has 
no  jurisdiction  to  grant  probate  of  such 
a  will.     Matter  of  BooiU,  631 

8.  The  testatrix,  a  married  woman,  exe- 
cuted a  will,  in  which,  referring  to  a 
power  to  that  effect  g^ven  to  her  under 
her  marriage  settlement,  she  disposed 
of  all  her  property  in  favor  of  her  hus- 
band. She  subsequently  made  a  sec- 
ond will,  In  which  she  referred  to  the 
same  power,  and  bequeathed  the  greater 
portion  of  the  property  affected  oy  the 
settlement  to  certain  persons.  This 
will  contained  words  revoking  aU  former 
wills  made  by  the  testatrix  : 

Hdd,  that  the  first  will  was  revoked 
thereby.    Matter  of  Euttace,  582 

4.  The  deceased  by  her  will  left  a  portion 
of  her  furniture  and  household  effects 
to  her  daughter,  and  disposed  of  the 
residue  of  her  property,  appointing 
trustees  and  executors.  Subsequently 
she  was  advised  that  the  bequest  to 
her  daughter  should  be  secured  to  her 
separate  use,  and  she  gave  directions 
that  a  testamentary  paper  should  be 
prepared  to  that  effect  The  paper  thus 
prepared  purported  to  be  her  last  will 
and  testament,  and  in  addition  to  a 
clause  to  the  effect  above  mentioned, 
contained  one  revocatory  of  all  former 

/  wills.     This  paper  was  executed  by  the 

deceased,  but  was  not  read  over  to  or 
by  her,  and  she  was  not  aware  that  it 
contained  such  words  of  revocation : 

Held,  that,  as  the  words  of  revocation 
had  been  introduced  per  ineuriain  and 
without  the  instructions  of  the  deceased, 
and  their  presence  there  was  unknown 
to  the  deceased  when  she  executed  the 
will,  they  oi^ht  to  be  omitted  from  the 
probate.    Mailer  of  OmaUL  617 

5.  The  deceased  signed  his  name  at  the 
end  of  his  will,  on  the  tenth  sheet,  and 
placed  his  initials  on  the  first  nine 
sheets.  Two  out  of  three  witnesses 
signed  their  names  on  the  first  nine 
sheets,  but  not  on  the  tenth : 

Held,  that  the  operative  signature  of 


the  deceased  was  not  duly  attested,  and 
the  execution  was  incomplete.  Phippe 
y.  HaU.  521 

« 

6.  The  win  of  the  deceased  was  written 
on  a  lithographed  form,  and  extended 
over  the  first  and  second  sides  of  a  sheet 
of  foolBMsap  paper-  The  form  contained 
attestation  clauses  at  the  foot  of  the 
first  and  second  sides  of  the  paper.  The 
deceased  made  a  mark  in  the  blank 
spaces  left  for  the  purpose  in  both  such 
Clauses.  Two  witnesses  signed  their 
names  at  the  bottom  of  the  first  side 
only,  and  before  the  deceased  made  her 
mark  in  the  attestation  clause  of  the 
second  side : 

Hdd,  that  the  only  mark  which  could 
give  validity  to  the  will  was  on  the 
second  side,  and  that  was  not  attested 
by  the  witnesses.     Mailer  of  DUkes. 

619 

7.  The  deceased  executed  her  will  in  the 
presence  of  two  witnesses,  one  of  whom 

.signed  his  name  thereto ;  but  the  other, 
after  writing  his  Christian  name,  was 
unable,  through  feebleness,  to  complete 
his  signature.  Subsequently  a  Uiird 
person  was  introduced,  and  the  deceased 
made  her  mark  in  the  presence  of  such 
person  and  the  witness  who  had  signed 
his  name.  Tlie  latter  traced  his  sig- 
nature over  with  a  dry  pen,  and  the 
former  signed  his  name: 

Held,  that  the  execution  was  invalid 
in  the  latter  case  by  reason  that  the 
witnesses  did  not  boui  attest  and  sub- 
scribe the  signature  of  the  deceased; 
and  in  the  former  by  reason  that  one 
witness  had  no  intention,  by  writing  his 
Christian  name  only,  to  subscribe  the 
will.     MaUer  of  Maddoek,  528 

8.  A  testator,  in  1846,'  gave  his  residuary 
real  and  personal  estate  to  J.  S.  L.  and 
the  heirs  male  of  Ms  body  lawfully 
begotten  forever;  but  in  case  of  hia 
death  without  heirs  male  of  his  body 
lawfully  be^t,  then  the  property  to  go 
to  P.  C.  L.  m  the  same  manner ;  and  if 
P.  C.  L.  should  die  without  heirs  male 
of  his  body  lawfully  begot,  then  the 
property  to  go  to  J.  S.  A.  in  the  same 
manner.  By  a  codicil  the  testator,  after 
reciting  that  by  his  will  he  had  directed 
that  in  the  event  of  the  death  of  J.  S.  L. 
"  without  leaving  male  issue  him  sur- 
viving" the  residue  of  the  testator's 
real  and  personal  estates  should  go  to 
P.  C.  L.,  revoked  that  bequest,  and  in 
the  event  of  the  death  of  J.  S.  L.  "  with- 
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out  leaving  male  issne  him  Borviving,*' 

Save  the  residuary  estate  to  the  eldest 
aoghter  (if  any)  of  J.  S.  L. 
Held  (affirming  the  decision  of  Bacon, 
V.C),  that  sect.  29  of  the  WUls  Act 
(1  Vict.  c.  26)  did  not  apply,  and  that 
•  the  gifts  over  to  P.  C.  L.  and  J.  S.  A. 
were  void  as  to  the  personalty,  as  being 
on  an  indefinite  failure  of  hdrs  male, 
and  that  the  codicil  did  not  alter  their 
effect,  and  that  under  the  will  and 
codicil  J.  S.  L.  took  an  absolute  inter- 
est in  the  personalty,  subject  only  to 
an  executory  gift  over  in  favor  ^f  his 
eldest  daughter  if  he  died  leaving  no 
male  issne  surviving  him.  Dawton  v. 
SmaU.  648 

9.  A.  gave  by  will  an  annuity  of  £1,000 
to  his  widow,  and  directed  that  in  case 
of  his  estate  being  insufficient  to  make 
up  her  income  firom  all  sources  to  that 
amount, 'a  sufficient  part  of  the  earput 
to  make  up  the  deficiency  should  from 
time  to  time  be  sold. 

B.  subsequently  by  will  gave  her  an 
annuity  of  £200,  and  directed  that  it 
should  not  be  taken  into  account  in  re- 
gard to  any  other  income,  it  being  his 
express  wift  and  desire  that  it  should 
be  a  clear  beneficial  addition  to  her  in- 
come: 

Held,  that  the  widow  was  not  bound 
to  include  the  £200  annuity  in  her 
computation  of  income,  and  was  entitled 
to  have  a  sufficient  amount  of  the  cor- 
.  put  sold  to  make  up  her  income,  inde- 
pendently of  that  annuity,  to  £1,000. 
Matter  of  Hedged  Tnat,  740 

10.  Gift  by  will  to  the  testator^s  wife  of 
all  property  whatsoever  that  he  might 
die  possessed  of  "  for  her  sole  use  and 
benefit,  in  the  full  confidence  that  she 
will  so  bestow  it  on  her  decease  to  my 
children  in  a  just  and  equitable  spirit, 
and  in  such  manner  and  way  as  she 
feels  would  meet  with  my  full  ap- 
proval " : 

Held,  on  demurrer,  that  the  widow 
took  a  life  interest,  with  a  power  of  dis- 
position amonest  the  children,  the  actual 
extent  of  which  must  be  determined  at 
the  hearing  of  the  cause.  Le  Marchant 
v.  Le  MarehatU,  786,  740  note, 

11.  Testatrix,  after  giving  a  specific  be; 
quest  to  A.  B.,  who  was  her  husband's* 
niece,  but  whom  she  there  described  as 
"my  niece,  A.  B.,"  afterwards  gave 
the  residue  of  her  property  thus :  "  unto 
all  my  nephews  and  nieces'*: 


Hdd^  that  the  nephews  and  nieces 
by  blood  of  the  testatrix  were  entitled 
to  the  residue,  to  the  exclusion  of  A.  B. 
WelUy.  WelU,  817 

12.  A  testator  gave  his  residue  to  trustees 
on  trust  to  convert  and  invest  on  gov- 
ernment or  real  securities,  and  to  pay 
the  income  to  his  wife  for  life,  and  after 
her  death  to  distribute  the  corpus,  and 
he  also  empowered  them  to  continue  in- 
vested any  of  his  government  stocks  or 
real  securities,  and  directed  that  his 
wife  should  be  entitled  to  the  interest, 
dividends,  and  annual  proceeds  of  his 
residuary  estate  as  from  the  day  of  his 
decease: 

Held,  that  the  trustees  were,  under 
the  will,  empowered  to  retain  such  gov- 
ernment securities  only  as  were  of  a 
permanent  character ;  Uiat  certain  long 
annuities,  which  formed  part  of  the  tes- 
tator's estate,  ought  to  have  been  sold 
and  the  proceeds  invested  on  perma- 
nent securities ;  and  that  the  widow's 
estate  was  after  her  death  liable  to 
recoup  to  the  testator's  estate  the  amount 
which  would  have  been  produced  by  the 
sale  of  the  Ion?  annuities,  she  having 
received  in  her  lifetime  the  whole  pro- 
ceeds till  they  expired.     Tiekner  v.  Old, 

743 

See  LxGACT. 


WORDS. 

"Attest,"  621,628 

"Barratry,"  172 

"  Damage  which  can  be  insured  against,** 

172 
"  Die  without  issue,"  648 

"Thieves,"  172 

"  Qeneral  average  as  per  foreign  state- 
ment," 826 
"  Issue,"  648 
"Nephew,"  817 
"Niece,"  817 
"  Restraint  of  princes,"  288 
"  Subscriber,"  621,  628 
"  Warranted  free  from  average  unless  • 
general,"  826 
"Without  issue,"                                   648 


WORK  AND  LABOR. 
See  Agent,  661. 
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